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Division  Beports  have  been  passed  upon  by  the  Court  of 
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Albrbcht  v.  Rochester,  Syracuse  &  Eastern  R.  R. 

Co 142  App.  Div.  910 

Judgment  reversed  and  new  trial  granted:  205  iV;  Y.  230. 

AssBTs  Realization  Co.  v,  Clark 137  App.  Div.  881 

Judgment  affirmed:  205  N.  Y.  105. 
AvBBY  c.  New  York,  Ontario  &  Western  R.  Co.  . . .  142  App.  Div.  919 
Judgment  reversed  and  new  trial  ordered:  205  N.  Y  503. 

Bajtkbbs  Surety  Co.  v,  Meyer. 146  App.  Div.  867 

Order  affirmed:  205  i\r.  Y  219. 

^BlTBVOIiBNT    &    PROTECTITB     OrDBR    OF    ElKS    V. 

^^a*R0VED  Benevolent  &  Protective  Order  op 

^^i-Ks  OP  THE  World 136  App.  Div.  896 

Judgment  modified  and  as  modified  affirmed :  205  N.  Y.  459. 

^Radshaw  v.  Mutual  Life  Ins.  Co 140  App.  Div.  917 

Judgment  modified  and  a>s  modified  affirmed :  205  N.  Y.  467. 

Brisbane  v.  Pennsylvania  R.  R.  Co 141  App.  Div.  366 

^der  of  Appellate  Division  reversed  and  judgment  of  Special  Term 
affirmed:  205  N,  Y.  431. 

^AVi8  c.  Trbmain 145  App.  Div.  902 

Judgments  reversed:  205  N.  Y.  286. 

^Wnby  V,  PiNUCANB 146  App.  Div.  209 

Judgment  affirmed:  205  N.  Y.  251. 

^^^^v.  City  OP  New  York 141  App.  Div.  280 

Judgment  reversed  and  new  trial  ordered:  205  N,  Y.  342. 

*^AaTMAN«.  HORNE 141  App.  Div.     12 

Judgment  affirmed:  205  N.  Y.  486. 

^'AiiaBu^  V.  Parrell 142  App.  Div.  605 

Judgment  reversed  and  new  trial  ordered :  205  N,  Y.  450. 

*^A^RELLt).  Town  op  North  Salem 139  App.  Div.  164 

^  Judgment  reversed  and  new  trial  granted:  205  N.  Y.  453. 

AOmB^,  liAZBLLE 141  App.  Div.  931 

p  Judgment  reversed :  205  if.  Y.  526. 

^^HSBURGD.  Town  OP  Elbridge 145  App.  Div.  908 

Judgment  reversed  and  new  trial  granted :  205  N.  F.  423. 
^^iF  V.  Buffalo,  Lockport  &  Rochester  R.  Co..  . .  145  App.  Div.  910 
Judgment  reversed  and  new  trial  ordered :  205  If.  Y.  239. 
^RXMSHAW  V.  Lake  Shore  &  Michigan  Southern  R 

^^ 140  App.  Div.  687 

Judgment  affirmed :  205  N.  Y.  371. 

^RiswoLDtJ.  Hart 142  App.  Div.  106 

^^  affirmed  and  judgment  absolute  given  against  the  appellant  on 
the  stipulation:  205  JT.  F.  364. 
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Hardie  v.  Boland  Co 147  App.  Div.  926 

Judgment  reversed  and  new  trial  granted :  205  N.  T.  836. 

Hart  v.  New  York  Cbxtral  &  H.  R.  R.  R  Go 146  App.  Div.  885 

Judgment  affirmed :  205  If.  Y.  817. 

HeISBR  v.  ClIfCINNATI  ABATTOIR  Co 144  App.  Div.  932 

Judgment  reversed  and  new  trial  granted :  205  N.  T.  879. 

Hemmerich  v.  UiaoN  Dime  Savings  Institution —  144  App.  Div.  418 

Judgment  ajjirmed:  205  N.  Y,  366. 

Hudson  t>.  Delaware  &  Hudson  Co 142  App.  Div.  920 

Judgment  affirmed :  205  N.  Y.  582. 

jENNERtJ.  Shope 140  App.  Div.  911 

Order  ajjirmed  and  judgment  absolute  rendered  agairhst  the  appellant 
on  the  stipulation :  205  N.  Y,  66. 

Kent  v,  Jamestown  Street  R.  Co 146  App.  Div.  902 

Judgment  affirmed:  2m  N.  Y,  361. 

Kertscher  &  Co.  7J.  Green 143  App.  Div.  907 

Judgment  affirmed :  205  JY;  Y.  522. 

KiRSCHBAUM  V.  ESCHMANN 142  App.  Div.  906 

Judgment  reversed  and  new  trial  granted :  205  N.  Y,  127. 

LAREiNt?.  Nassau  Electric  R  R  Co 142  App.  Div.  906 

Judgment  reversed  and  new  trial  granted :  205  JV.  Y,  267. 

LEASK  t?.  HOAQLAND 144  App.  Div.  138 

Judgment  reversed  and  new  trial  ordered:  205  i^.  F.  171. 

Long  Island  R.  R.  Co.  v.  Sherwood 147  App.  Div.  895 

Judgment  reversed  and  new  trial  ordered :  205  N.  Y,  1. 

Mance^.  Hossington 140  App.  Div.  917 

Judgment  reversed  and  new  trial  granted :  205  N.  Y,  33. 

Matter  of  Allen 148  App.  Div.    26 

Order  affirmed:  205  N.  F.  158. 

Matter  of  Duell  v.  Board  of  Elections,  City  of 

New  York 149  App.  Div.  690 

Order  reversed:  205  JV.  F.  79. 

Matter  of  Dunn. 140  App.  Div.  944 

Order  modijied  and  a^  modijied  affirmed :  205  iV.  F.  398. 

Matter  of  Egan 148  App.  Div.  177 

Order  affirmed:  205  N.  F.-147. 

McGiBBON  V.  Tarbox 144  App.  Div.  837 

Judgment  of  Appellate  Division  reversed  and  that  entered  on  the  report 
of  the  referee  affirmed :  205  N.  F.  271. 

Meyer  u  Redmond 141  App.  Div.  123 

Judgment  affirmed:  205  N.  Y  478. 

MOYNAHAN  v.  CiTY  OF  NeW  YORK 140  App.  Div.  911 

Judgment  reversed  and  new  trial  granted :  205  N,  F.  194 

MOYNAHAN  V.  CiTY  OF  NEW  YORK 140  App.  Div.  911 

Judgment  modijied  and  as  modijied  affirmed :  205  N,  F.  181. 

New  York  Market  Gardeners'  Assn.  v.  City  of 

New  York 142  App.  Div.  907 

Judgment  affirmed:  205  JT.  F.  532. 
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Ojttario  Knitting  Co.  «.  State 147  App.  Div.  816 

Judgment  affirmed :  205  K  Y,  409. 

PABSONS  U  StRACUSB,  BlNGhHAMTON  &  NbW  YORK  R 

R  Co 146  App.  Div.  900 

Judgment  reversed  and  new  trial  granted :  205  N.  Y.  226. 

Peoplb  V,  Brooklyn  Coopbraqb  Co 147  App.  Div.  267 

Judgment  affirmed  on  avilwrity  of  former  decision  in  this  case  (187  iVl  Y, 

142):  205  iV:  F.  581. 

People  t>.  Marrin 147  App.  Div.  903 

Judgment  affirmed:  205  N.  R  275. 

Peopus  v.  Metropolitan  Surety  Co 148  App.  Div.  512 

Orders  affirmed:  206  iV.  Y.  135. 

Peoplb  v.  Trust  Co.  op  America 145  App.  Div.  900 

Judgment  reversed  and  judgment  given  for  defendant  on  demurrer: 

205  jy.  Y.  74 

Peoplb  bxrbl.  Burkbu  Pox 150  App.  Div.  114 

Orders  affirmed:  205  If.  Y  490. 

Peoplb  bx  bbl.  Hallock  v,  Hbnnbssy 146  App.  Div.  4l0 

Order  reversed:  206  If.  Y  301. 

Peoplb  BXRBL.  SiBLBYt;.  Grbsser 146  App.  Div.  919 

Judgment  affirmed :  205  N.  Y.  24. 

Peoplb  bx  rbl.  Stbphbnson  v.  Bingham 132  App.  Div.  345 

Order  affirmed:  205  If.  Y  168. 
PBTEBSONt?.  Ballantinb  &  SoNS 141  App.  Div.  920 

Judgment  reversed  and  new  trial  ordered :  205  N.  Y.  29. 
Pstbrson  V,  City  op  New  York 146  App.  Div.  879 

Judgment  reversed  and  new  trial  granted :  205  N.  Y.  823. 

Proctor  v.  Rockville  Centre    Milling   &  Con- 
struction Co 141  App.  Div.  900 

Judgment  affirmed:  205  If.  Y.  508. 

Quick  ij.  American  Can  Co 146  App.  Div.  939 

Judgment  reversed  and  new  trial  ordered :  205  N.  Y.  330. 

RiPiN  V.  Unttbd  States  Woven  Labbl  Co 145  App.  Div.  916 

Order  affirmed:  205  N.  Y.  442. 

Saltbr  t>.  Drowne 141  App.  Div.  352 

Judgment  affirmed:  206  N.  Y  204. 

Sbemantj.  Levins 140  App.  Div.  272 

Order  reversed  and  Judgment  of  the  Municipal  Court  and  the  determina- 
tion of  the  Appellate  Term  affirmed :  205  If.  Y.  514 

SElTZt).  Paversham 141  App.  Div.  903 

Judgments  modified  and  as  modified  affirmed :  205  If.  Y.  197. 

Slatind.  McGuirb 144  App.  Div.  910 

Judgment  affirmed ;  205  iV.  li  84 

Smith  19.  Kkllbr. 145  App.  Div.  908 

Judgment  reversed  and  new  trial  granted :  203  If.  Y.  39. 

SOUTHWORTH  v.  MORGAN 143  App.  Div.  648 

Judgment  reversed  and  new  trial  granted :  205  If.  Y.  293. 
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St.   GBORaE   Contracting   Co.   v.   City   of   Nbw 

York. 143  App.  Div.  654 

Judgment  reversed  and  new  trial  ordered:  206  N.  Y.  121. 

TiTLB    GUARAJJTEB    &   TRUST   CO.    V.    CiTT   OP   NbW 

York. 141App.  Dlv.  881 

Judgment  affirmed:  205  iV.  T,  496. 

Van  Blarigum  t>.  Larson 146  App.  Div.  278 

Judgment  affirmed:  205  N.  F.  855. 

Wbinhbimbr  t?.  Ross 140  App.  Div.  919 

Judgment  reversed  and  new  trial  granted :  205  N,  Y.  518. 

WBNGBRTtJ.  IBBRT  BRBWING  CO 142  App.  Dlv.  900 

Judgment  affirmed :  205  N,  Y  583. 

ZucKBRv.  Whitrxdgb 148  App.  Div.  191 

Judgment  reversed  and  new  trial  granted :  205  if.  Y.  50. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of 
Appecds  in  many  cases  decides  an  appeal  upon  other  grounds  than  those 
stated  in  the  opinion  of  the  court  helow. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division 
does  not  necessarily  show  that  the  Court  of  Appeals  concurred  in  or  dis- 
sected from  the  statements  contained  in  the  opinion  of  the  Supreme 
Court.    (Rogers  v.  Decker,  131  N.  Y.  490.)  —  [Rbp. 
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Barrett  Manufacturing  Company,  Appellant,  Respondent, 
v.  Jessie  V.  Sergeant,  Respondent,  Appellant,  Impleaded 
with  Eleanor  M.  Sergeant,  Defendant. 

First  Department,  February  2, 1912. 

Practice  —  pleading  —  motion  for  several  kinds  of  relief — false  repre- 
sentations—  making  complaint  more  definite  and  certain — bill  of 
particulars. 

It  is  proper  practice  under  section  768  of  the  Code  of  Civil  Procedure,  as 
amended,  to  move  at  the  same  time  for  several  kinds  of  relief  in  the 
alternative  or  otherwise. 

Where  upon  a  motion  to  make  a  complaint  more  definite  and  certain,  to 
require  plaintiiT  to  separately  state  and  number  the  causes  of  action 
and  for  a  bill  of  particulars,  it  appears  that  the  complaint  alleged  that 
plaintiff  bought  of  defendants  over  80,000,000  pounds  of  paper  stock; 
that  defendants  represented  that  the  same  was  of  a  certain  quality  and 
that  said  representations  were  false  to  defendants'  knowledge  and  were 
luiule  with  intent  to  and  did  deceive  plaintiff  to  its  damage  in  a  certain  sum 
and  the  moving  affidavits  show  that  the  defendants  were  merely  middle- 
men; that  the  first  transaction  between  the  parties  occurred  over  eight 
years  before  the  suit  and  that  their  mutual  dealings  extending  over  o. 
number  of  years  involved  a  large  number  of  separate  shipments,  th^ 
plaintiff  will  be  compelled  to  make  the  complaint  more  definite  and  cer- 
tain so  as  to  show  whether  it  intends  to  allege  that  there  was  but  one 
transaction  or  several,  and  whether  it  is  suing  on  one  contract  or  several 
different  ones. 

App.  Div.— Vol.  CXLIX.        1 
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Also,  if  it  appear  that  several  separate  contracts  of  sale  are  being:  sued 
upon,  they  must  be  separately  stated  and  numbered;  if,  on  the  other 
hand,  it  appear  that  but  one  contract  is  being  sued  upon,  then  the 
transaction  is  of  such  a  peculiar  and  unnsual  diaracter  that  plaintiff 
should  furnish  a  bill  of  particulars  thereof. 

It  seems,  that  a  large  number  of  causes  of  action  have  been  united  in  one 
allegation  and  that  there  could  not  have  been  but  one  sale  preceded  or 
accompanied  by  fraudulent  misrepresentations  in  regard  to  such  a  large 
quantity  of  paper  stock. 

CROSS-APPEALSbythe  plaintiff,  Barrett  Manufacturing  Com- 
pany, s^d  the  defendant  Jessie  V.  Sergeant,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  17th  day  of  November,  1911,  granting  the  defendants  a  bill 
of  particulars  and  extending  their  time  to  answer,  and  denying 
the  defendants'  motion  to  require  plaintiff  to  make  the  com- 
plaint more  definite  and  certain  and  to  separately  state  and 
number  the  cauges  of  action. 

W.  W.  Niles  of  counsel  [Niles  &  Johnson^  attorneys],  for 
the  plainuff. 

John  Eicen  ot  counsel  [WVZder,  Ewen  &  Patterson,  attor- 
neys], for  the  defendants.* 

Clarke,  J. : 

The  complaint  alleges  that  plaintiff  is  a  foreign  corporation 
and  defendants  are  copartners;  that  between  April  12,  1004, 
and  April  16,  1908,  plaintiff  bought  from  defendants,  and 
defendants  by  their  agents  delivered  to  plaintiff,  certain  mate- 
rial, to  wit,  stock  for  the  manufacture  of  paper,  which  deliv- 
eries were  made  in  carload  lots;  on  information  and  belief, 
that  the  defendants  represented  to  plaintiff  that  the  defendants 
had  delivered  materials  as  aforesaid  to  the  plaintiff  to  the 
amount  of  30,717,848  pounds  and  that  the  materials  so  deliv- 
ered were  of  the  quality  by  which  they  were  designated  when 
billed  to  plaintiff;  that  the  said  representations  were  false  and 
were  known  by  defendants  to  be  false  when  made,  and  were 
made  with  intent  to  deceive  and  defraud  the  plaintiff;  that 
plaintiff  believed  and  relied  uix)n  said  false  and  fraudulent 
representations  and  was  thereby  induced  to  and  did  pay  to  the 
defendants  the  sum  of  $222,242.41  for  the  said  materials  so 
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represented  to  have  been  delivered;  that  the  value  of  the  mate- 
rials which  were  actually  delivered  was  not  more  than  $120,000 
and  that  the  value  of  the  materials  which  were  actually  deliv- 
ered was  §103,242.41  less  than  it  would  have  been  if  defendants' 
said  representations  as  to  the  amount  and  quality  of  materials 
delivered  had  been  true,  and  asked  judgment  for  that  amount. 
The  defendants  before  answer  and  under  section  768  of  the 
Code  of  Civil  Procedure,  as  amended  by  chapter  703  of  the  Laws 
of  1911,  providing  that  ''  The  party  making  a  motion  may,  in 
the  notice  thereof,  specify  one  or  more  kinds  of  relief  in  the 
alternative  or  otherwise,"  made  a  motion,  (1)  that  the  plain- 
tiff be  required  to  make  its  complaint  more  definite  and  certain 
by  separately  setting  forth  and  specifying  as  to  whether  it  is 
claimed  that  but  one  sale  was  covered  and  but  one  representa- 
tion made  during  the  period  between  April  12,  1904,  and  April 
16, 1908,  or  if  more  than  one  sale  and  delivery  was  made  dur- 
ing that  period,  the  date  of  each  representation  and  of  each 
sale  and  delivery,  the  quantity  and  materials  covered  by  each 
delivery;  the  character  of  the  materials,  the  shortage  in  weight 
clamied  upon  each  such  delivery;  the  character  of  the  differ- 
ences  m  quality  where  claimed,  and  the  damage  claimed  on 
each  delivery  on  account  of  inferior  quality;  (2)  to  separately 
state  each  cause  of  action  covered  by  the  complaint;  (3)  to 
tonish  a  bill  of  particulars  showing  the  particulars  of  the  claim 
^  the  enumerated  respects. 

-ine  court  denied  the  first  two  branches  of  the  relief  sought, 
noiamg  that  the  complaint  may  properly  be  taken  to  allege  one 
^^^  of  action  with  sufficient  definiteneas^  and  granted  the 
motion  for  a  bill  of  particulars.  Both  sides  appeal.  The  pro- 
priety and  usefulness  of  the  new  Code  provision  permitting 
Daotions  for  several  kinds  of  relief  are  demonstrated  by  these 
papers. 

At  IS  qxxiify  evident  upon  the  face  of  the  complaint  and  from 

e  affidavits  of  the  moving  party,  which  sets  up  that  defend- 

^^  Were  mere  middlemen,  that,  the  first  transaction  having 

eurred  over  eight  years  ago  and  the  mutual  dealings  havmg 

^^ded  over  a  number  of  years  and  involved  a  large  number 

^papate  shipments,  the  defendant  is  entitled  to  some  one  of 

^^  J^liefs  asked  for.    I  think  it  is  apjmrent  that  a  large 
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number  of  causes  of  action  have  been  united  in  one  allegation, 
there  could  not  have  been  one  sale  or  one  set  of  fraudulent 
misrepresentations. 

The  defendants  claim  that  they  are  entitled  to  set  up  against 
many  of  these  causes  of  action  the  Statute  of  Limitations  and 
against  others  the  defense  of  accoi-d  and  satisfaction:  that 
this  they  are  quite  unable  to  do  unless  the  complaint  is  put  in 
proper  shape. 

If  I  am  right  and  a  series  of  separate  transactions  are 
embraced  within  the  allegations  of  this  complaint,  then 
undoubtedly  each  such  transaction  constitutes  a  separate  cause 
of  action  and  the  motion  of  the  defendant  to  compel  the  plain- 
tiff to  separately  state  and  number  such  causes  of  action  should 
have  been  granted.  If,  on  the  other  hand,  the  plaintiff  intends 
to  claim  that  there  was  but  one  transaction  and  that  the  deliv- 
ery of  this  enormous  quantity  of  material  of  upwards  of  thirty 
millions  of  pounds,  which  extended  over  a  period  of  upwards 
of  fom*  years,  was  the  result  of  one  sale,  preceded  or  accom- 
panied by  false  and  fraudulent  representations,  why  then  the 
motion  to  make  the  complaint  more  definite  and  certain  so  as 
to  clearly  allege  said  claim  should  have  been  granted. 

A  bill  of  particulars  is  rarely  granted  before  answer,  and 
only  under  special  and  unusual  circumstances.  The  complaint 
should  certainly  be  made  more  definite  and  certain.  If  it 
should  then  appear  that  separate  contracts  of  purchase  and 
sale  are  sued  upon,  they  must  be  separately  stated  and  num- 
bered and  will  contain  the  particulars  required  by  the  motion 
made  for  that  purpose,  and  there  will  be  no  need  for  a  bill  of 
particulars  in  addition  thereto  before  answer.  If,  However,  the 
complaint  when  made  more  definite  and  certain  should  clearly 
show  that  but  one  contract  is  sued  upon,  then  we  are  of  opin- 
ion that  the  transaction  is  of  that  peculiar  and  unusual  charac- 
ter which  warrants  the  granting  of  an  order  for  a  bill  of  par- 
ticulars. As  both  parties  have  appealed,  this  court  is  enabled 
to  apply  the  new  remedy  provided  in  the  amended  section  of 
the  Code  referred  to  siipra. 

The  order  appealed  from  should  be  modified  to  provide  that 
the  plaintiff  make  its  complaint  more  definite  and  certain  in 
the  respects  referred  to,  and  if  there  be  more  than  one  contract 
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sued  on,  to  separately  state  and  number  its  several  causes  of 
action,  and  as  so  modified  affirmed,  with  ten  dollars  costs  and 
disbursements  to  the  defendant. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Scott,  J  J. 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  defend- 
ant.   Order  to  be  settled  on  notice. 


Milton  Berunger  and  Simon  P.  Hamelburger,  Respondents, 
V.  DwiGHT  Macdqnald,  Appellant. 

First  Department,  February  2,  1912. 

Landlord  and  tenant  —  rent  of  apartment  —  heating  plant  under  con- 
trol of  landlord  —  implied  covenant  to  furnish  heat  —  constructive 
eviction  —  action  for  rent  —  question  for  jury. 

Where  the  owners  of  an  apartment  house  containing  thirty  separate  apart- 
ments all  heated  by  a  common  heating  plant  in  the  basement,  which  was 
under  the  exclusive  control  of  the  landlords,  lease  one  of  the  apartments 
to  be  used  exclusively  as  a  dwelling,  and  it  appears  that  there  was  no 
way  of  heating  the  same  except  by  the  steam  radiators  which  formed 
part  of  the  system  under  the  landlords'  control,  a  covenant  by  the  latter 
to  supply  the  heat  necessary  to  keep  the  apartment  warm  and  habitable 
wiU  be  read  into  the  lease. 

Even  though  there  is  no  covenant  to  that  effect,  the  landlords  are  obli- 
gated to  supply  sufficient  heat  to  keep  the  apartment  warm. 

The  landlords,  having  made  it  impossible  for  heat  to  be  furnished  except 
by  the  means  under  their  control,  were  bound  to  furnish  it  and  for  their 
failure  to  do  so  the  tenant  may  vacate  and  thereafter  successfully  resist 
the  collection  of  the  rent  reserved. 

The  tenant  would  not  be  justified  in  vacating  the  premises  because  uiK>n 
some  particular  occasion  they  were  not  kept  warm,  but  if  the  landlords' 
failure  to  supply  sufficient  heat  is  continued  for  an  unreasonable  time, 
he  may  do  so. 

A  constructive  eviction  is  an  obstruction  of  the  beneficial  enjoyment  of  the 
premises  and  a  diminution  of  the  consideration  of  the  contract  by  the 
act  of  the  landlord. 

The  acts  of  the  landlord  need  not  be  with  intent  to  compel  the  tenant  to 
leave  or  to  deprive  him  of  the  beneficial  enjoyment  of  the  property;  all 
that  is  necessary  is  that  the  acts  are  calculated  to  and  do  make  it  neces- 
sary for  the  tenant  to  move. 
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Where  it  appears  that  during  the  greater  part  of  December  and  for  a  week 
in  January  the  temperature  in  the  rented  apartment  was  below  sixty 
degrees  Fahrenheit  most  of  the  day  and  that  little  or  no  heat  was  sup- 
plied from  eleven  p.  M.  till  seven  A.  M.,  the  tenant  is  justified  in 
vacating  the  apartment. 

Such  insufficiently  heated  premises  were  not  what  had  been  leased  and  the 
consideration  for  the  rent  failed. 

In  an  action  to  recover  rent  for  such  apartment  it  is  reversible  error  for 
the  court  to  hold  as  a  matter  of  law  that  plaintifTs  were  entitled  to 
recover  and  to  direct  a  verdict  in  their  favor,  for,  if  defendant's  wit- 
nesses were  to  be  believed,  he  was  justified  in  vacating  the  apartment. 

Appeal  by  the  defendant,  Dwight  Macdonald,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  3d 
day  of  December,  1910,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  3d  day  of  January,  1911,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Arthur  C.  Bostwick,  for  the  appellant. 

Walter  Loetventhal,  for  the  respondents. 

McLaughlin,  J. : 

The  plaintiffs  are  the  ownera  of  an  apartment  house  and 
bring  this  action  to  recover  rent  from  January  1  to  July  1, 
1910,  alleged  to  be  due  for  an  apartment  therein.  The  answer 
sets  up  a  defense  of  constructive  eviction  due  to  plaintiffs' 
failure  to  furnish  sufficient  heat  to  render  the  apartment 
habitable.  The  lease  was  in  writing  and  was  for  a  term  of 
one  year  from  October  1,  1909.  The  rent  stipulated  to  be  paid 
was  $100  per  month,  payable  in  advance  on  the  first  day  of 
each  month.  There  was  no  provision  in  the  lease  with  refer- 
ence to  heating  the  apartment  or  maintaining  any  stated 
temperature  therein.  There  was  a  provision  in  it,  however, 
that  the  apartment  leased  was  to  be  occupied  as  a  strictly 
private  dwelling  by  the  defendant  and  his  family  and  not 
otherwise.  On  the  7th  of  January,  1910,  the  defendant,  after 
having  made  numerous  complaints  to  plaintiffs'  agent  in 
charge,  with  regard  to  the  heat  supplied,  vacate  the  apart- 
ment and  surrendered  possession  of  it  to  the  plaintiffs  on  the 
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giound  that  the  came  was  not  habitable.  The  trial  court,  at 
the  conclusioii  of  the  evidence,  directed  a  verdicl  in  favor  of 
the  plaintiffs  for  the  amount  of  the  rent  sought  to  be  recov- 
ered, and  from  the  judgment  entered  thereon  and  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals. 

The  building  is  six  stories  in  height  and  contains  thirty  sepa- 
rate apartments,  the  one  leased  by  the  defendant  being  located 
on  the  sixth  floor.  There  was  no  way  of  heating  the  apart- 
ment except  that  supplied  by  the  landlords,  which  consisted  of 
radiators  placed  in  the  different  rooms,  which  were  connected, 
in  common  with  all  others  in  the  building,  by  pipes  with  a 
a  steam  boiler  in  the  basement.  The  entire  heating  plant  was 
under  the  exclusive  control  of  the  landlords,  except  that  the 
tenants  could  let  the  steam  into  or  cut  it  off  from  the  radia- 
tors. There  was  in  one  of  the  rooms  in  the  apartment  leased 
by  the  defendant  a  gas  log,  but  this  coTild  not  and  was  not 
intended  to  heat  the  whole  apartment.  Under  these  condi- 
tions, notwithstanding  the  fact  that  there  was  no  covenant  in 
the  lease  that  the  landlords  should  supply  the  necessary  heat  to 
keep  the  apartment  warm  and  make  the  same  habitable,  they 
were,  nevertheless,  obligated  to  do  so.  Such  a  covenant  is  to 
be  read  into  the  lease.  By  express  provision  in  the  lease  the 
defendant  was  boimd  to  use  the  apartment  leased  only  for  a 
private  dwelling  for  himself  and  family.  He  could  not  so 
occupy  it  unless  artificial  heat  were  furnished  in  cold  weather. 
If  the  apartment  were  not  kept  warm,  or  if  suflBcient  heat  were 
not  furnished  to  make  it  habitable,  then  the  premises  were  not 
what  had  been  leased  and  the  consideration  agreed  to  be  paid 
failed.  Artificial  heat  was  just  as  necessarj^  during  the  winter 
months,  or  some  portion  of  them,  as  access  to  and  from  the 
apartment.  The  landlords  having  made  it  impossible  for  heat 
to  be  furnished,  other  than  by  means  under  their  control,  were 
bound  to  furnish  it,  or  for  their  failure  a  tenant  might -\^acate 
and  thereafter  resist  the  collection  of  the  rent  stipulated  to  be 
paid.  Of  course  a  tenant  would  not  be  justified  in  vacating 
premises  because  upon  some  particular  occasion  he  was  deprived 
of  their  beneficial  enjoyment  by  an  act  of  omission  or  commis- 
sion on  the  part  of  the  landlord.  He  would,  however,  if  such 
act  continued  or  were  persisted  in  for  an  unreasonable  time. 
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In  that  case  there  would  be  a  constructive  eviction,  which  has 
been  defined  to  be  an  obstruction  to  the  beneficial  enjoyment  of 
the  premises  and  a  diminution  of  the  consideration  of  the  con- 
tract by  the  act  of  the  landlord.  The  act  or  omission  of  the 
landlord  need  not  be  with  intent  to  compel  the  tenant  to  leave 
the  property  or  to  deprive  him  of  its  beneficial  enjoyment;  all 
that  is  necessary  is  that  the  acts  are  calculated  to  and  make 
it  necessaiy  for  the  tenant  to  move. 

In  speaking  of  the  acts  of  a  landlord  which  would  amoimt 
to  a  constructive  eviction,  the  Court  of  Appeals  in  Tallmaii  v. 
Miirphy  (120  N.  Y.  345)  said:  "In  such  a  building  as  the  one 
imder  consideration  there  is  very  much  that  remains  under 
the  charge  and  control  of  the  landlord.  The  heating  of  the 
apartments,  the  supply  of  water,  all  sanitary  arrangements 
and  many  other  things  essential  to  the  proper  enjoyment  of 
the  apartments  in  the  building  by  the  tenants  thereof,  are 
regulated  and  controlled  by  the  landlord,  and  he  owes  a  duty 
to  the  tenant  to  see  that  all  such  matters  and  appliances  are 
kept  in  proper  order,  and  if  he  persistently  neglects  them  and 
by  reason  of  such  neglect  the  tenant  is  deprived  of  heat  or 
water,  or  his  apartments  are  filled  with  gas  or  foul  odors 
from  the  same,  and  the  apartments  become  imfit  for  occu- 
pancy, the  tenant  is  deprived  of  the  beneficial  enjoyment  thereof, 
and  the  consideration  for  which  he  agrees  to  pay  rent  fails 
and  there  is  a  constructive  eviction."  (See,  also,  Jcicksofi  v. 
Patenio,  128  App.  Div.  474.) 

The  defendant  and  his  wife  testified,  in  substance,  that  in 
the  forenoon  of  nearly  every  day  during  the  greater  part  of 
December,  1909,  and  up  to  January  7,  1910,  when  they  moved 
out,  the  apartment  was  so  cold  that  they  and  their  children 
could  not  keep  warm  without  wearing  wraps  and  overcoats 
over  their  ordinary  clothing;  that  for  three  days  in  succession 
during  this  time,  between  nine  A.  M.  and  four-ihirty  P.  M., 
the  temperature  ranged  from  fifty-six  degrees  to  fifty-nine 
degrees  F. ;  that  on  one  day  during  the  same  hours  the  tem- 
perature did  not  go  above  forty-five  degrees;  that  on  twelve 
mornings  during  December  and  January  the  temperature  at 
nine  a.  m.  was  only  fifty-seven  degrees  or  less,  and  on  one 
morning  was  as  low  as  forty- two  degrees;  that  little  or  no  heat 
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was  supplied  after  eleven  o'clock  at  night  until  between  seven 
and  eight  o'clock  the  next  morning.  Their  family  physician 
testified  he  was  in  the  apartment  several  times  during  those 
months  at  about  eleven  o'clock  A.  M.,  and  on  each  occasion  the 
apartment  was  extremely  cold,  the  temperature  ranging  between 
fifty  degrees  and  sixty  degrees,  according  to  a  thermometer  he 
saw  in  one  of  the  rooms.  During  this  time  the  defendant  made 
numerous  complaints  to  the  agent  in  charge  of  the  building, 
about  the  heat,  and  requested  that  heat  be  furnished,  and  stated 
he  could  not  continue  in  the  apartment  unless  more  heat  were 
furnished. 

If  the  apartment  were  as  cold  as  testified  to  by  the  defend- 
ant's witnesses,  and  the  same  were  due  to  the  act  of  the  land- 
lords, then  defendant  was  justified  in  vacating,  because  ho  waa 
not  receiving  what  the  landlords  had  agreed  to  give  him  —  an 
apartment  suitable  to  be  occupied  as  a  private  dwelling.  He 
could  not  heat  the  apartment,  because  the  heating  plant  was 
under  the  exclusive  control  of  the  landlords. 

There  was  considerable  testimony  offered  by  the  plaintiffs  to 
the  effect  that  the  heating  plant  installed  in  the  basement  was 
sufficient  to  keep  the  apartment  warm,  but  such  testimony  did 
not  contradict  the  testimony  of  defendant's  witnesses  to  the 
effect  that  little  or  no  heat  was  furnished  between  eleven 
o'clock  at  night  and  seven  o'clock  the  next  morning.  They 
also  offered  testimony  to  the  effect  that  the  windows  and  doors 
in  the  apartment  were  left  open;  that  clothes  were  put  upon 
the  radiators  to  dry,  and  that  the  temperature  was  due  to 
such  causes  and  not  to  the  fact  that  sufficient  heat  was  not 
furnished. 

Whether  the  temperatures  were  during  the  time  referred  to 
as  testified  to  by  the  defendant  and  his  witnesses,  and  if  so, 
whether  the  same  were  due  to  the  act  of  the  plaintiffs,  was, 
at  the  conclusion  of  the  trial,  a  question  for  the  jury.  The 
court  could  not  hold,  as  matter  of  law,  that  the  plaintiffs  were 
entitled  to  recover,  because,  if  the  defendant's  witnesses  were 
to  be  believed,  then  the  defendant  was  justified  in  vacating 
the  premises  and  refusing  to  pay  the  rent  sought  to  be  recovered. 

The  case  of  Martens  v.  Sloane  (132  App.  Div.  114)  is  clearly 
distinguishable.     There,  as  pointed  out  in  the  opinion,  it  did 
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not  appear  that  the  apartment  was  so  arranged  that  the  land- 
lord had  control  over  its  heating. 

The^  judgment  and  order  appealed  from,  therefore,  are 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  event. 

Ingraham,  p.  J.,  Laughun,  Miller  and  Dowling,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


James  E.  Deering,  as  Eeceiver  of  the  Property  of  Curtis  A. 
Barnum,  Eespondent,  v.  Carlton  B.  Pierce,  Appellant. 

First  Department,  February  2,  1912. 

Tnist  —  death  of  life  beneficiary — receiver  in  supplementary  proceed- 
ings against  remainderman — action  against  trustee  for  conversion. 

An  action  at  law  cannot  be  maintained  against  a  testamentary  trustee 
upon  the  death  of  the  life  beneficiary  by  the  receiver  in  proceedings 
supplementary  to  execution  on  judgments  against  the  remainderman,  to 
recover  the  amount  of  the  trust  fund  originally  received  by  the  trustee. 

llhe  death  of  the  life  beneficiary  does  not  in  and  of  itself  sever  the  trus- 
tee^'s  relation  to  the  trust  fund,  but  ho  continues  as  trustee  until  the 
amount  of  the  fund  and  the  person  to  whom  it  is  payable  have  been 
gudicLilly  determined. 

Such  Judicial  determination  can  be  had  only  after  an  accounting  either 
in  the  Surrogate's  Court  or  in  a  court  of  equity  in  a  proceeding  to  which 
all  persons  interested  in  tlio  fund  are  made  parties. 

Where  the  receiver  of  the  remainderman  appointed  in  supplementary  pro- 
ceedings brings  an  action  in  conversion  against  the  trustee  after  demand 
to  recover  the  whole  amount  of  the  fund,  setting  up  the  facts  in  regard 
thereto,  and  the  defendant  answers  that  he  has  made  no  accounting, 
and  that  he  lias  not  received  his  expenses  or  commissions,  and  that  he 
is  liable  for  the  f^nd  only  in  a  proj^er  proceeding  to  which  the  remain- 
derman himself  is  a  party,  an  order  granting  a  motion  by  plaintiff  for 
judgment  on  the  pleadings  will  be  reversed. 

Appeal  by  the  defendant,  Carlton  B.  Pierce,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  comity  of  New 
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York  on  the  3d  day  of  October,  1911,  granting  the  plaintiff's 
motion  for  judgment  on  the  pleadings. 

Carlton  B.  Pierce^  for  the  appellant. 

Frank  S.  WilliamSy  for  the  respondent. 

McLaughlin,  J. : 

In  1883  one  Abijah  Bamum  died,  leaving  a  will  in  which 
the  defendant  was  named  as  trustee.  The  will  was  admitted 
to  probate  and  letters  testamentary  issued  to  the  defendant. 
By  the  will  the  testator  gave  to  his  widow  the  use  of  certain  real 
estate,  including  furniture  and  personal  property  in  a  dwell- 
ing thereon  during  her  life,  and  at  her  death  gave  the  same 
to  his  son  Curtis.  The  trustee  named  in  the  will  was  authorized 
and  empowered,  if  the  widow  so  desired,  to  sell  the  real  estate, 
invest  the  proceeds  and  apply  the  income  derived  therefrom  to 
her  benefit  during  her  life  and  upon  her  death  to  assign  and 
transfer  the  same  to  the  son.  Some  time  after  the  death  of 
the  testator  the  widow  desired  the  real  estate  sold,  and  the 
trustee,  complying  with  her  request,  sold  the  same  and 
received  therefor  $4,000,  and  paid  the  income  derived  from 
such  fund  to  her  up  to  the  time  of  her  death,  which  occurred 
on  the  16th  of  April,  1911.  Shortly  after  the  death  of  the 
widow  the  plaintiff,  a  receiver  appointed  in  proceedings  sup- 
plementary to  execution,  demanded  that  the  defendant  pay 
to  him  the  "said  fund  of  $4,000."  The  demand  not  having 
been  compUed  with,  two  days  later  this  action  was  brought. 

The  complaint  alleges  that  between  1885  and  1887  certain 
judgments  were  recovered  against  the  son  Curtis,  upon  which 
proceedings  supplementary  to  execution  were  instituted,  and 
the  appointment  of  the  plaintiff  as  the  successor  of  a  receiver 
duly  appointed  therein;  that  the  plaintiff  duly  qualified,  has 
since  been  and  now  is  acting  as  such  receiver;  it  also  sets 
forth  a  portion  of  the  will  of  Abijah  Bamum;  the  appoint- 
ment of  the  defendant  as  trustee  thereunder;  sale  of  the  real 
estate;  the  proceeds  derived  therefrom;  payment  of  the  income 
to  the  widow;  her  death;  that  the  defendant  now  has  in  his 
possession  the  fund  of  $4,000,  which  he  has  refused  to  pay  to 
the  plaintiff  after  a  demand,  and  that  the  defendant  has  wrong- 
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fully  converted  said  sum  of  $1,000  to  his  own  use,  for  which 
judgment  is  demanded. 

The  answer  attempted  to  deny  certain  allegations  of  the 
complaint,  and  as  a  separate  and  distinct  offense  alleged  that 
the  defendant  was  appointed  a  testamentary  trustee  by  the 
will  referred  to;  that  he  accepted  the  trust;  that  he  received 
the  $i,000  trust  fund  referred  to  in  the  complaint  and  still 
holds  the  same,  but  no  accounting  has  been  had  by  him;  that 
his  expenses  and  commissions  have  not  been  paid  or  any  bal- 
ance ascertained  of  the  sum  due  the  remainderman;  and  that 
he  is  liable  for  said  fund  only  in  a  proper  accounting  as  trus- 
tee, to  which  the  son  Curtis  is  a  party.  The  answer  also  set  up 
several  other  separate  defenses,  including  one  to  the  effect  that 
all  of  the  judgments  referred  to  in  the  complaint  were  recovered 
more  than  twenty  years  prior  to  the  commencement  of  this 
action;  that  no  payments  had  been  made  upon  them  and  the 
indebtedness  represented  by  them  had  not  been  acknowledged 
by  the  judgment  debtor  or  any  one  else. 

After  issue  had  been  joined,  the  plaintiff  moved  for  judg- 
ment on  the  pleadings.  The  motion  was  granted  and  the 
appeal  is  from  the  order. 

A  slight  consideration  of  the  facts  set  out  in  the  complaint 
and  answer,  concerning  which  no  issue  is  raised,  would  seem 
to  indicate,  without  the  citation  of  any  authorities,  that  the 
plaintiff  is  not  entitled  to  judgment  on  the  pleadings.  The 
defendant  is  a  testamentary  trustee  and  the  $4,000  which  the 
plaintiff  is  seeking  to  reach  came  into  his  hands  and  he  now 
holds  the  same,  or  the  investments  represented  by  it,  as  such. 
He  has  not  accounted.  His  expenses  and  commissions  have 
not  been  ascertained  or  paid,  nor  has  it  been  ascertained  what 
fund  or  investments  he  now  holds  other  than  the  originally 
received  $4,000. 

It  is  at  least  a  novel  proposition  that  a  testamentary  trustee 
immediately  upon  the  death  of  the  hf e  beneficiary  becomes  per- 
sonally liable  for  the  amount  of  the  trust  fund  originally 
received  in  an  action  for  conversion.  If  such  an  action  could  be 
maintained  it  is  not  difficult  to  imagine  that  a  comjietent  and 
responsible  p(»rson  would  hesitate  to  act  as  testamentary  trus- 
tee.    But  such  an  action  cannot  be  maintained  and  for  the 
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obvious  reason  that  the  death  of  the  life  beneficiary  does  not, 
in  and  of  itself,  sever  the  trustee's  relation  to  the  fund.  He 
still  continues  as  trustee  thereof  until  the  amount  of  the  fund 
he  holds  and  to  whom  he  shall  pay  it  has  been  judicially 
determined.  Such  determination  can  only  be  had  after  an 
accounting  either  in  the  Surrogate's  Court  or  in*  a  court  of 
equity,  in  a  proceeding  instituted  or  an  action  brought  for  that 
purpose,  to  which  all  persons  interested  are  made  parties. 

Husted  V.  Thomson  (7  App.  Div.  66;  affd.,  158  N.  Y.  328) 
is  decisive  of  the  question.  It  was  there  held  that  an  action 
at  law,  by  a  beneficiary  of  a  trust  created  by  a  will^  could  not 
be  maintained  until  the  trust  had  been  closed  and  the  balance 
ascertained. 

Under  the  conceded  facts,  the  remainderman  here  could  not 
maintain  an  action,  and  the  plaintiff  is  certainly  in  no  better 
position  than  the  remainderman  would  be.  Before  the  plain- 
tiff can  compel  the  payment  to  him  of  the  fund,  or  any  part  of 
it,  the  trustee  must  have  accoimted.  The  right  to  compel  an 
accounting  in  the  Surrogate's  Court  is  given  by  section  2807  of 
the  Code  of  Civil  Procedure.  An  action  may  also  be  main- 
tained in  the  Supreme  Court  for  an  accounting,  because  from 
its  equitable  powers  it  has  control  over  testamentary  trustees 
in  the  discharge  of  their  duties,  whether  affecting  real  or 
personal  estate. 

In  reaching  the  foregoing  conclusion  I  have  not  deemed  it 
necessary  to  consider  or  pass  upon  the  other  defenses  pleaded. 
This  can  be  done  upon  the  accounting. 

The  order  appealed  from  is,  therefore,  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs. 

Ingraham,  p.  J.,  Laughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Abraham    Felt,    Eespondent,    v.   The    Germanla    Life 
Insurance  Company,  Appellant. 

First  Department,  February  2,  1912. 

Libel   sxLd   slander  —  real   estate  —  slander  of  title  —  complaint  — 
damage  —  insufficient  allegations. 

A  defendant  by  moving  for  judgment  on  the  pleadings  admits  the  truth 
of  the  facts  alleged  in  the  complaint. 

A  complaint  in  an  action  for  slander  of  title  to  real  estate  in  order  to  con- 
stitute a  cause  of  action  must  allege  not  only  that  the  statement  com- 
plained of  was  false  and  published  maliciously,  but  must  set  forth  facts 
showing  that  pecuniary  damage  resulted  to  the  plaintiff  by  reaaon 
thereof. 

Where  the  complaint  alleges  that  by  reason  of  defendant's  false  state- 
ments in  regard  to  his  title  to  certain  lands  plaintiff  was  unable  to  con- 
summate the  sale  thereof  to  a  realty  company  which  was  able  and  will- 
ing to  purchase,  but  in  connection  therewith  it  is  alleged  that  prior  to 
the  alleged  false  statements  the  realty  company  had  entered  into  a  writ- 
ten contract  to  buy  and  the  plaintiff  to  sell  the  real  estate  referred  to, 
and  that  such  contract  was  in  force  when  the  alleged  false  statements 
were  made,  no  pecuniary  damage  to  plaintiff  by  reason  thereof  is 
shown,  since  plaintiff  could  have  compelled  the  realty  company  to 
specificially  perform  the  contract  notwithstanding  defendant's  false 
statements. 

Also,  an  allegation  in  the  complaint  that  plaintiff  was  prevented  by 
defendant's  statements  from  selling  the  property  not  only  to  the  realty 
company,  but  to  certain  mdividuals  who  were  able  and  willing  to  buy  it 
is  insufficient  to  show  pecuniary  damage  where  the  complaint  shows 
that  the  offers  to  purchase  by  the  individuals  were  made  after  plaintiff 
had  entered  into  the  contract  with  the  realty  company  and  while  it  was 
in  forc«,  for  even  had  plaintiff  desired  to  sell  to  them,  he  could  not 
have  done  so  because  of  his  contract  with  the  realty  company. 

Appeal  by  the  defendant,  The  Germania  Life  Insurance 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term,  bearing  date  the  8th  day  of  Novem- 
ber, 1911,  and  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York,  resettling  an  order  entered  on  the  27th  day  of 
Octx)ber,  1911,  denying  the  defendant's  motion  for  judgment 
on  the  pleadings. 
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/.  Brewster  Boe,  for  the  appellant. 

Joseph  H.  Sariy  forthe  respondent. 

McLaughlin,  J. : 

Action  to  recover  damages  for  an  alleged  slander  of  title  to 
real  estate.  The  complaint  alleges,  in  substance,  that  on  Feb- 
ruary 19,  1907,  the  plaintiff  and  one  Malakoff,  who  were  then 
the  owners  of  certain  real  estate  in  the  city  of  New  York, 
borrowed  from  the  defendant  $146,000,  and  as  collateral 
security  for  the  payment  of  a  bond  for  that  amount  they 
executed  and  delivered  to  it  a  mortgage  upon'^the  real  estate 
in  question.  The  mortgage  did  not  state  when  the  money  bor- 
rowed was  payable.  The  only  provision  with  reference  thereto 
was  that  the  amount  loaned  would  become  due  at  the  time 
stated  in  the  bond,  the  payment  of  which  the  mortgage  was 
given  to  secure,  and  that  the  whole  amount  would  become 
payable  at  the  option  of  the  defendant  upon  a  default  by  the 
mortgagors  in  payment  of  interest  or  taxes.  A  default  did 
occur  in  the  payment  of  taxes  in  October,  1907,  and  the  defend- 
ant thereupon  gave  notice  that  it  elected  to  consider  the  whole 
amount  due  and  payable.    A  few  days  later,  however,  upon  ^ 

payment  of  the  taxes  by  the  plaintiff,  the  defendant,  in  writing, 
withdrew  the  notice  and  reinstated  the  mortgage  to  its  former 
condition/  Sometime  thereafter  the  plaintiff,  to  whom  Mala- 
koff had  previously  conveyed  his  interest  in  the  land,  made 
a  contract  in  writing  with  the  Nova  Realty  Company  for 
the  sale  of  the  property  subject  to  the  mortgage  held  by 
the  defendant.  Li  the  contract  it  was  expressly  stipulated 
that  the  mortgage  would  mature  on  February  1,  1912,  which 
was  the  date  named  in  the  bond.  Shortly  after  making  the 
contract  the  plaintiff  and  the  Nova  Realty  Company  applied 
to  the  defendant  for  a  written  statement  as  to  the  time 
when  the  mortgage  debt  would  become  payable,  and  it  ga^e 
a  certificate  to  the  effect  that  the  mortgage  was  tEen  due 
and  had  been  due  since  October  18,  1907,  the  day  when  the 
notice  was  served  that  it  elected  by  reason  of  the  pl^tiff 's 
failure  to  pay  the  taxes  to  declare  the  whole  sum  due.  It 
is  alleged  that  this  statement  was  false  and  that  the  defendant 
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maliciously  and  with  intent  to  injure  the  plaintiff  published 
the  same,  not  only  to  the  Nova  Realty  Company  but  to  others, 
and  by  reason  thereof  the  plaintiff  was  unable  to  consmnmate 
the  sale  to  the  Nova  Realty  Company  or  to  one  Walter  E. 
Preble,  or  to  others,  each  of  whom  had  been  ready,  willing 
and  able  to  purchase  the  property  for  $210,000,  and  by  reason 
of  that  fact  the  plaintiff  had  sustained  damage  to  the  extent 
of  $100,000,  for  which  judgment  was  demanded. 

The  answer,  after  setting  up  certain  denials,  alleged,  among 
others,  as  a  separate  defense,  the  Statute  of  Limitations.  The 
plaintiff  demurred  to  this  defense  and  the  defendant  thereuiK>n 
made  a  motion  for  judgment  upon  the  pleadings.  The  motion 
was  denied  and  the  appeal  is  from  the  order. 

The  defendant,  by  moving  for  judgment  upon  the  pleadings, 
admitted  the  truth  of  the  facts  alleged  in  the  complaint. 
{Clark  v.  Levy,  130  App.  Div.  389;  Ship  v.  Fridenberg,  132  id. 
782.)  But,  notwithstanding  such  admission,  I  am  of  the  opinion 
that  the  motion  should  have  been  granted,  because  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  A  complaint,  in  order  to  constitute  a  cause  of  action 
for  slander  of  title,  must  not  only  allege  that  the  statement 
complained  of  was  false  and  published  maliciously,  but  that 
pecuniary  damage  resulted  to  the  plaintiff  by  reason  thereof. 
{Kendall  v.  Sto7ie,  5  N.  Y.  14.)  The  facts  pleaded  by  the  plain- 
tiff do  not  show  that  he  has  suffered  any  pecuniary  damage 
whatever  as  the  direct  result  of  the  defendant's  acts.  It  is 
true,  the  complaint  alleges,  that  the  plaintiff  was  unable  to 
consummate  the  sale  of  the  property  to  the  Nova  Realty  Com- 
pany on  account  of  the  false  statements,  but  in  connection 
therewith  it  is  alleged  that  prior  to  the  false  statements  the 
Nova  Realty  Company  had  entered  into  a  written  contract  to 
purchase,  and  the  plaintiff  to  sell  to  it,  the  real  estate  referred 
to,  and  that  such  contract  was  in  force  at  the  time  the  alleged 
statements  were  made.  This  contract  the  plaintiff  could  have 
compelled  the  realty  company  to  specifically  perform.  It  was 
under  a  legal  obligation  to  do  so,  notwithstanding  the  defend- 
ants  statement  and  the  fact  that  it  refused  to  carry  out  its 
contract  was  not  chargeable  to  the  defendant.  The  court  at 
^^XJciaJ  Term  i-ecognized  the  force  of  this  rule,  but  held  the 
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complaint  to  be  sufficient  because  there  were  allegations  in  it  to 
the  effect  that  the  plaintiff  was  prevented  from  selling  the  prop- 
erty not  only  to  the  realty  company  but  to  Walter  E.  Preble  and 
others,  who  were  able  and  willing  to  buy  it.     The  complaint 
shows  that  the  statement  alleged  to  have  been  made  was  made 
after  the  plaintiff  had  entered  into  the  contract  with  the  realty 
company  and  while  that  contract  was  in  force;  therefore,  had 
the  plaintiff  desired,  at  the  time  the  statement  was  made,  to 
sell  to  Preble  or  others,  he  could  not  have  done  so  by  reason  of 
the  contract  with  the  realty  company.     The  realty  company 
is  alleged  to  have  been  able  to  make  the  purcha^.     Plaintiff 
could,  notwithstanding  the  statement,  have  compelled  it  to 
specifically  perform,  and  in  that  case  no  damages  would  have 
been  sustained. 

Kendall  v.  Stone  {supra)  is  directly  in  point.    There  it  was 
sought  to  recover  damages  for  false  repi-esentations  concerning 
the  plaintiff's  title  to  land  on  account  of  which  ^^  divers  good 
citizens,  and  especially  one  Asa  H.  Wheeler,  were  deterred  from 
puichasmg  the  lands  in  question  and  the  plaintiff  was  prevented 
from  disposing  of  the  same  and  thereby  deprived  of  the  advan- 
tages to  be  derived  from  the  sale  thereof."    It  appeared  that 
pnorto  the  alleged  slander  of  title  Wheeler  had  entered  into  a 
with  the  plaintiff  for  the  purchase  of  the  land,  which 
,  f.       ^^  in  force  at  the  time  of  the  publication.     It  was 
tnat  the  action  could  not  be  maintained  because  the 
P^amtiff  h^  j^^^.  ^^^  damaged  by  the  defendant's  act.     ''  The 
f      ^^^^j^'says  the  court,  "was  obligatory  upon  both  par- 
•   Mther  could  have  enforced  a  sT)ecific  performance  in 
,,     ^  ^^d  thereby  attained  the  precise  result  contemplated  by 
^'^act.    Under  these  circumstances  the  representations 
6^  \^ere  made  by  the  defendant.    The  effect  of  them  wa^ 
th      .^^^ent  a  sale  of  the  land,  for  that  had  been  secured  by 
,       *^S  contract."    This  authority  has  since  been  followed 
/n     ^  cited  with  approval  as  late  as  the  186  New  York,  437 
i'^fers*  Assn.  v.  Sun  Frinting  &  Publishing  Assn.)    (See, 
^■J^o^nish.  Slan.  [3d  ed.]  337.) 

jj^.^^dant's  statement  as  to  the  mortgage  being  due  did  not 
^  the  realty  company  in  breaking  its  contract  with  the 
App.  Div.— Vol.  CXLIX.        2 
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plaintiff,  nor  could  the  plaintiff  release  the  realty  company 
therefrom  and  then  recover  from  the  defendant  the  damages 
which  he  had  sustained. 

The  order  appealed  from,  therefore,  is  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  with 
ten  dollars  costs. 

Ingraham,  p.  J.,  LAuamJN,  Miller  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


People's   National  Bank  op  Hackensack,  Appellant,   v. 
Clarence  B.  Rice  and  Louis  E.  Hunter,  Eespondents. 

First  Department,  February  2,  1912. 

BiUs  and  notes  —  action  by  holder  —  deposit  with  holder  of  amount  of 
note  by  indorser  to  secure  coUection — real  party  in  interest. 

Whether  as  between  an  indorser  and  the  holder  of  a  note  the  latter 
has  been  secured  or  paid  is  no  concern  of  the  maker  in  an  action  on 
the  note  beyond  the  inquiry  whether  he  may  become  liable  to  differ- 
ent x)er6ons  for  the  same  debt,  and  encounter  the  danger  of  paying  it 
twice. 

The  holder  of  a  note  with  which  an  indorser  had  dei)osited  the  full 
amount  thereof  as  security  for  its  collection  may  maintain  an  action 
against  the  maker  thereof,  and  it  is  error  to  dismiss  the  complaint  on 
the  ground  that  plaintiff,  having  been  paid,  was  not  the  real  party  in 
interest. 

ApfjIAL  by  the  plaintiff,  the  People's  National  Bank  of 
Hackensack,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  9th  day  of  December,  1910,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  plaintiff's  case  on  a  trial  at  the  New  York  Trial  Term, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  3d 
day  of  December,  1910,  denying  the  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes. 
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HerbeH  B.  Shoemaker j  for  the  appellant. 

Misha  B,  Powell,  for  the  respondents. 

Scott,  J.: 

Plaintiff  appeals  from  a  judgment  in  favor  of  defendants 
entered  upon  a  nonsuit. 

The  action  is  upon  a  promissory  note  made  by  defendants  to 

the  order  of  Oliver  Brothers'  Purchasing  Company,  by  whom 

it  was  indorsed  and  transferred  to  plaintiif  for  value  and  as 

alleged  before  maturity.     Upon  the  trial  plaintiff  produced  the 

note  and  proved  that  it  had  discounted  it  on  October  10,  1907, 

paying  full  value  therefor,  and  that  the  amount  paid  was 

credited  to  the  account  of  the  copartnership  of  Oliver  Brothers, 

because  the  purchasing  company,  the  payee  named  in  the 

note,  had  no  account  with  plaintiff.    The  note  matured  on 

March  9, 1908,  and  was  not  paid,  whereupon,  at  the  request  of 

one  of  the  firm  of  Oliver  Brothers,  plaintiff  agreed  to  sue 

the  makers,  on  condition  that  the   indorser   would   deposit 

coUateral,  and  would  pay  or  guarantee  the  costs  and  expenses 

of  the  action.    Said  member  of  the  firm  of  Oliver  Brothers 

thereupon  gave  plaintiff  a  check  for  the  amount  due  on  the 

note  as  collateral  security  for  its  collection.     This  check  was 

accepted  and  collected  by  plaintiff  which  holds  the  proceeds. 

pon  the  trial,  upon  this  state  of  facts,  the  complaint  was  dis- 

.  ^  ^Pon  the  ground  that  plaintiff  was  not  the  real  party 

interest,  the  court  being  of  the  opinion  that  the  deposit  of 

®  cash  collateral  amoimted  to  a  payment  of  the  note  so  far 

as  concerned  plaintiff.     This  was  clear  error.     The  plamtiff 

^niaiixed  the  holder  of  the  note,  and  as  such  is  entitled  to 

It  from  the  makers.    Whether  as  between  the  indorser 

holder,  the  latter  has  been  secured  or  paid  is  no  con- 

V  Ki       ^^  maker  beyond  the  inquiry  whether  he  may  become 

to  different  persons  for  the  same  debt,  and  encounter  the 

^^  of  paying  it  twice.     There    is   no  such  peril   here 

Ut  for  a  judgment  in  favor  of  the  holder,  the  plaintiff, 

^  De  a  bar  to  any  other  suit  on  the  same  note,  and  pay- 

^  to  the  holder  would  discharge  the  note  utterly.    {Madi- 

^'^  ^mre  Bank  v.  Pierce,  137  N.  Y.  444;  Twelfth  Ward 
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Bmik  V.  Brooksy  63  App.  Div.  220;  Hays  v.  HathorUj  74  N.  Y. 
486.) 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  J  J  , 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Francis  R.  Pemberton,  Respondent,  v.  Willl^m  G.  McAdoo, 

Appellant. 

First  Department,  February  2,  1912. 

Practice— separate  trial  of  issues  —  partnership  —  action  to  recover 
part  of  mutual  debt  paid  by  one  party  —  defense  of  mutual  account- 
ing and  settlement. 

It  is  correct  practice  in  a  proper  case  to  order  a  separate  trial  of  one  issue 
prior  to  the  trial  of  the  other  issues. 

Where  a  complaint  alleges  that  the  parties  were  formerly  partners  in  busi- 
ness; that  uiK)n  a  certain  date  they  agreed  upon  a  statement  of  their 
assets  and  accounts  and  agreed  that  a  certain  debt  should  be  paid  in 
part  by  notes;  tliat  thereafter  the  firm  assets  were  divided,  but  the  out- 
standing notes  were  overlooked  and  were  subsequently  paid  by  plain- 
tiff, who  seeks  to  recover  one-half  the  amount  thereof,  and  there  is  no 
allegation  that  there  was  ever  any  settled  account  made  between  the 
parties,  but  the  complaint  proceeds  as  if  none  had  ever  been  made,  and 
the  answer  as  a  separate  defense  sets  up  tliat  after  the  mutual  statement 
alleged  in  the  compUiint  the  parties  continued  in  business  for  three 
years,  at  which  time  the  assets  were  divided  and  the  parties  "mutually 
agreed  and  intended  that  said  division  should  operate  as  a  dissolution 
of  said  firm,  and  a  final  settlement  of  their  respective  interests  in  the  said 
firm  and  its  property  and  assets,  and  of  all  claims  and  other  matters  " 
between  the  parties,  the  issue  raised  by  said  separate  defense  should  be 
tried  before  the  other  issues. 

It  is  manifest  that,  if  the  decision  on  this  issue  should  be  in  defendant's 
favor,  the  litigation  would  be  at  an  end,  for,  if  the  accounts  had  been 
finally  settled  by  mutual  consent  it  is  too  late  for  plaintiff  to  assert  a 
claim  against  defendant  arising  out  of  the  partnership  affairs  included 
in  the  settlement  unless  the  settlement  itself  be  first  attacked  and  set 
aside. 
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Appeal  by  the  defendant,  William  G.  McAdoo,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  13th  day  of  November,  1911,  denying  the 
defendant's  motion  for  a  separate  trial  of  a  single  issue  in 
advance  of  the  trial  of  the  other  issues. 

Thomas  D.  Thacher,  for  the  appellant. 

Louis  S,  PosneVy  for  the  respondent. 

Scott,  J.: 
This  is  an  appeal  from  an  order  denying  defendant's  motion 

^<>r  a  separate  trial  of  one  of  the  issues  prior  to  the  trial  of  the 
other  issues.  Such  an  order  in  a  proper  case  is  distinctly  pro- 
^ded  for  by  section  973  of  the  Code  of  Civil  Procedure,  and  the 
practice  has  been  approved  by  this  court  and  the  Court  of 
Appeals.  {Smith  v.  Western  Pacific  B.  Co.,  144  App.  Div. 
^^^5  affd.,  203  N.  T.  499.) 

^  the  present  action  the  complaint  alleges  that  plaintiff  and 
^^fendant  were  copartners  in  business,  and  that  in  May,  1899, 
^®y  agreed  upon  a  statement  of  their  partnership  assets  and 
^^^ts  down  to  that  date;  that  by  this  statement  it  was 
^^''^ed  that  a  certain  debt  owed  by  plaintiff  to  one  Harrison 
should  be  paid  out  of  the  partnership  assets  as  follows:  $12,000 
^caah  and  $15,000  in  three  notes  of  $5,000  each,  payable 
^Ptember  1,  1901,  September  1,  1902,  and  September  1,  1903; 
mt  the  cash  payment  and  the  first  note  were  paid  out  of  the 
Partnership  assets;  that  thereafter  the  firm  assets  were  divided, 
"^t  such  division  was  made  in  oversight  by  plaintiff  that  there 
^^^  outstanding  two  notes  which  should  have  been  paid  out 
^f  the  firm  assets;  that  these  notes  were  afterwards  paid  by 
plaintiff;  that  the  firm  assets  so  divided  much  exceeded  the 
sum  of  $10,000  represented  by  said  two  notes.  Upon  this  state- 
^^^t  of  facts  plaintiff's  claim  is  that  hie  should  recover  $5,000, 

^Qi  interest,  being  the  amoimt  which,  .as  it  is  claimed, 

^^feudant  was  overpaid. 
It  is  to  be  observed  that  the  complaint  does  not  allege  that 

w^e  accounts  between  the  partners  were  adjusted  and  settled 

^aen  the  firm  assets  were  divided.     The  answer,  by  way  of  a 
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separate  defense,  sets  up  that  after  the  mutual  statement  of 
1899,  the  parties  continued  in  business  as  copartners  until  May, 
1902,  when  the  assets  were  divided,  and  that  at  the  time  of  said 
division,  the  plaintiff  and  defendant  ^^  mutually  agreed  and 
intended  that  said  division  should  operate  as  a  dissolution  of 
said  firm,  and  a  final  settlement  of  their  respective  interests  in 
the  said  firm  and  its  property  and  assets,  and  of  all  claims  and 
other  matters  between  the  plaintiff  and  defendant  relating  to 
said  partnership." 

It  is  the  issue  raised  by  this  defense  that  defendant  desires  to 
try  separately  and  before  the  trial  of  the  other  issues. 

It  is  manifest  that  if  such  a  trial  should  be  had  and  should 
result  favorably  to  defendant,  this  litigation  would  be  at  an 
end  and  there  would  be  no  occasion  for  going  into  the  probably 
long  and  involved  trial  of  the  other  issues. 

If  the  accounts  between  the  parties  were  finally  settled  by 
mutual  consent  in  May,  1902,  it  is  too  late  for  one  party  to 
assert  a  claim  against  the  other  arising  out  of  the  partnership 
affairs  included  in  the  settlement,  unless  the  settlement  itself 
be  first  attacked  and  set  aside.  The  complaint  does  not  seek 
to  set  aside  any  settled  accoimt  between  the  parties,  nor  does 
it  contain  the  necessary  allegations  to  avoid  such  a  settlement  if 
one  was  made.  It  ignores  any  such  settlement,  and  proceeds 
as  if  none  had  been  made.  As  the  pleadings  now  stand,  if  one 
was  made  as  defendant  avers,  the  complaint  is  answered.  In 
support  of  its  plea  of  a  final  settlement  of  the  mutual  accoimts, 
defendant  now  exhibits  and  proposes  to  prove  on  the  trial  the 
record  of  a  final  judgment  in  an  action  between  these  same 
parties  wherein  it  was  adjudged  inter  alia  that  at  the  time  of 
the  division  of  the  firm  assets  the  '^  accoimts  between  the  plain- 
tiff and  defendant  relating  to  the  affairs  of  said  firm  werQ  fin- 
ally and  completely  settled,"  and  ^'  that  there  was  no  fraud  or 
mistake  in  the  division  of  said  property  and  assets  or  the 
settlement  of  said  accounts." 

This  record  defendant  proposes  to  introduce  as  conclusive 
evidence  in  support  of  his  plea  that  the  acootmts  were  finally 
settled  and  stated.  So  far  as  we  can  now  see  it  would  be  such 
evidence,  for  plaintiff  does  not  disclose,  nor  is  he  now  called 
upon  to  do  so,  how  he  expects  to  meet  the  separate  defense. 
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As  the  matter  comes  before  us  on  this  appeal  this  appears  to 
be  a  peculiarly  appropriate  case  for  the  appUcation  of  section 
973  of  the  Code  of  Civil  Procedure.  The  order  appealed  from 
is,  therefore,  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  granted  that  the  issues  raised  by  the  **  further 
defense  "  contained  in  the  answer,  constituting  paragraph  5  of 
said  answer,  be  separately  tried  prior  to  any  trial  of  the  other 
issues  in  the  case. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  to  extent  stated  in  opinion. 


The  Mutual  Life  Insurance  Company  of  New  York, 
Bespondent,  v.  Joseph  Fleischman  and  Others,  Eespondents, 
Impleaded  with  Charles  L.  Greenhall,  as  Trustee  in  Bank- 
ruptcy of  Joseph  Fleischman,  Appellant. 

First  Department,  February  2, 1912. 

1CoTigag:3  —  foreclosure  —  bankruptcy  of  mortgagor  —  appointment  of 
receiver — rights  of  trustee  in  bankruptcy  —  stay  —  remitting  action 
to  Federal  court  —  equity. 

The  fact  that  the  trustee  in  bankruptcy  of  a  mortgagor  has  commenced  a 
suit  in  equity  in  the  United  States  District  Court  to  set  aside  as  fraudu- 
lent a  conveyance  of  the  mortgaged  premises  by  the  bankrupt,  to  which 
action,  however,  he  did  not  make  the  holder  of  the  mortgage  a  party  and 
the  fact  that  an  interlocutory  judgment  has' been  rendered  in  his  favor  in 
such  action  is  no  reason  for  vacating  an  order  appointing  a  receiver  of  the 
mortgaged  premises  in  a  suit  of  foreclosure  brought  in  the  State  court. 

The  rule  that  where  a  court  of  equity  of  competent  jurisdiction  has 
a^umed  jurisdiction  of  the  subject-matter  of  a  litigation  it  is  entitled 
to  retain  the  same  to  the  exclusion  of  all  other  courts,  has  no  application. 

The  subject-matter  of  the  litigation  in  the  District  Court  is  merely  the 
title  to  the  property  subject  to  the  mortgage,  that  is,  the  equity  of 
redemption. 

The  trustee  in  bankruptcy  by  omitting  to  make  the  holder  of  the  mort- 
gage a  party  to  the  suit  in  the  District  Court  rendered  it  impossible  for 
it  to  protect  its  rights  by  the  decree  in  that  suit. 

There  is  no  authority  for  remitting  the  foreclosinre  action  to  the  Federal 
court. 
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Appeal  by  the  defendant,  Charles  L.  Greenhall,  as  trustee, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  *of  the  clerk  of  the 
county  of  New  York  on  the  29th  day  of  December,  1911,  as 
resettled. 

Clarence  R.  Freeman,  for  the  appellant. 

Charles  L,  Griffin^  for  the  respondents. 

Scott,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  by  the 
appellant,  as  trustee  in  bankruptcy  of  Joseph  Fleischman,  a 
bankrupt,  to  set  aside  and  vacate  an  order  appointing  a  receiver 
of  mortgaged  premises.  The  appellant  at  the  same  time  moved 
that  the  action  be  remitted  to  the  United  States  District 
Court. 

The  action  is  for  the  foreclosure  of  a  mortgage  made  on  the 
inth  day  of  February,  1905,  by  Joseph  Fleischman  and  wife  to 
the  Comity  Holding  Company,  by  that  company  assigned  to 
the  Lawyera'  Title  Insurance  Company,  and  by  the  latter  com- 
pany assigned  to  plaintiff.  The  mortgage  covers  real  estate 
situate  in  the  city  of  New  York  and  contains  a  clause  provid- 
ing for  the  appointment  of  a  receiver  of  the  rents  and  profits 
in  case  of  default  by  the  mortgagor.  Such  default  has  occur- 
red and  this  action  having  been  begun,  a  receiver  was  duly 
appointed.  Subsequent  to  making  the  above  mentioned  mort- 
gage Joseph  Fleischman,  the  mortgagor,  became  a  bankrupt, 
and  the  appellant  was  appointed  his  trustee  in  bankruptcy.  It 
appears  that  Fleischman,  after  making  the  mortgage,  con- 
veyed the  mortgaged  property  to  the  National  Centre  Realty 
Company,  taking  in  payment  therefor  the  stock  of  said  realty 
company,  which  stock  passed  to  the  trustee  in  bankruptcy  of 
said  Fleischman.  It  also  appears  that  the  National  Centre 
Eealty  Company  has  transferred  the  real  estate  to  one  Robert 
B.  Moorhead,  in  trust  for  the  Carnegie  Trust  Company.  This 
conveyance  the  trustee  in  bankruptcy  deemed  to  be  fraudu- 
lent, and  on  December  27, 1909,  he  commenced  an  action  in 
equity  in  the  United  States  District  Court  for  the  Southern 
District  of  New  York  to  set  aside  the  last-named  conveyance. 
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To  that  action  plaintiff  was  not  made  a  party,  and  it  has  pro- 
t^eded  to  an  interlocutory  decree  declaring  the  said  convey- 
ance to  have  been  fraudulent  and  void  as  to  the  trustee  in 
hankruptcy  and  others  as  stockholders  of  the  National  Centre 
Realty  Company,  but  making  no  reference  to  or  provision  for 
plaintiff's  mortgage.  The  appellant  invokes  the  familiar  rule 
that  when  one  court  of  equity  of  competent  jurisdiction  has 
aissumed  jurisdiction  over  the  subject-matter  of  a  litigation,  it 
is  entitled  to  retain  the  same  to  the  exclusion  of  all  other 
omrts.  The  rule  is  well  enough  settled,  but  the  difficulty  lies 
in  its  application.  The  subject-matter  of  the  litigation  in  the 
Federal  court  is  the  title  to  the  real  estate  subject  to  plaintiff's 
mortgage,  and  all  that  can  be  reached  by  a  decree  in  that  case, 
or  is  sought  to  be  so  reached,  is  what  we  are  accustomed  to  call, 
inaccurately  perhaps,  the  equity  of  redemption.  The  plaintiff 
here  is  not  concerned  with  the  question  of  title.  It  is  indif- 
ferent whether  the  title  be  f oimd  to  be  in  Moorhead,  or  in  the 
National  Centre  Kealty  Company.  All  it  seeks  is  to  enforce 
its  mortgage  lien  and  collect  its  debt.  Whether  the  Federal 
aiurt  finds  the  true  title  to  be  in  the  realty  company  or  in 
Moorhead  is  unimportant  for  whichever  has  it  holds  it  subject 
to  the  lien  of  plaintiff's  mortgage.  The  trustee  in  bankruptcy, 
by  his  own  act  in  omitting  to  make  plaintiff  a  party  to  the 
action  in  the  Federal  court,  has  rendered  it  impossible  to  pro- 
tect plaintiff's  rights  by  the  decree  in  that  action.  We  see  no 
conflict  of  jurisdiction  between  the  Federal  court  and  this. 
Notwithstanding  the  foreclosure  of  the  mortgage  the  final 
decree  to  be  made  in  the  Federal  court  will  dispose  of  all  that 
it  could  dispose  of  in  any  case,  that  is  the  pi-operty  or  its  pro- 
ceeds, after  the  mortgage  has  been  satisfied.  The  appellant 
poniewhat  confuses  the  issue  by  his  constant  reference  to  the 
trustee^s  action  as  one  pending  in  the  bankruptcy  court.  It 
would  be  more  accurate  to  speak  of  it  as  pending  in  a  court 
which  has  jurisdiction  of  bankruptcy  proceedings.  The  aid  of 
the  Federal  court  is  invoked  not  as  a  bankruptcy  court,  but 
as  a  court  of  equity.  The  proceeding  is  not  a  proceeding  in 
l>ankruptcy  but  an  action  in  equity  to  enhance  the  value  of  the 
bankrupt's  estate.  It  might  equally  well  have  been  brought 
in  a  State  court.     There  is  no  authority  for  remitting  the 
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action  to  the  Federal  court,  and  so  the  appellant  appears  to 
concede  for  he  does  not  argue  that  point. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


San  Eemo  Copper  Mining  Company,  Appellant,  v.  Eue  J. 
Monetise,  Respondent. 

First  Department,  February  2, 1912. 

Contract  —  agreement  to  advance  money  to  corporation  ^provision  for 
appointment  of  lender's  nominees  to  office — enforcement  of  contract 
— definiteness. 

Where  a  person  agreed  in  consideration  of  a  transfer  to  himself  of  over 
eighty  per  cent  of  its  stock  to  advance  to  a  West  Virginia  mining  com- 
pany sufficient  money  to  redeem  its  property  from  a  foreclosure  sale  and 
to  furnish  other  money  as  required  from  time  to  time  to  operate  its 
mines  until  they  should  yield  sufficient  returns  to  pay  for  working  them, 
a  provision  in  the  contract  that  after  the  redemption  of  the  property  the 
secretary  and  treasurer  of  the  company  would  resign  and  the  directors 
would  appoint  the  individuals  nominated  by  such  person  to  the  vacant 
positions  and  that  a  stockholders'  meeting  would  then  be  called  and  a 
new  board  of  directors  elected  is  not  a  vital  part  of  the  contract  and  does 
not  destroy  its  validity  so  as  to  constitute  a  defense  to  an  action  by  the 
company  to  recover  damages  for  its  breach. 

Such  provision  is  merely  incidental  and  was  for  the  benefit  of  the  indi- 
vidual who  did  not  have  to  avaU  himself  of  it  if  ho  did  not  desire  to 
do  so. 

Nor  was  the  contract  to  advance  so  much  money  as  would  put  the  mines  in 
a  condition  **  to  pay  for  working  and  operating  the  same  "  so  indefinite 
as  to  render  it  unenforcible. 

Appeal  by  the  plaintiff,  the  San  Remo  Copper  Mining  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  5th  day  of  September,  1911,  deny- 
ing the  plaintiff's  motion  for  an  order  overruling  a  demurrer  to 
the  amended  complaint;  also  from  an  order  entered  in  said 
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clerk's  office  on  the  same  day  granting  the  defendant's  cross- 
motion  for  judgment  on  the  pleadings,  and  also  from  a  judg- 
ment entered  on  the  14th  day  of  September,  1911,  pursuant  to 
said  order. 

James  F.  Mack,  for  the  appellant. 

Bamett  L.  Hollander,  for  the  respondent. 

Scott,  J. : 

Plaintiff  appeals  from  an  order  denying  its  motion  to  over- 
rule a  demurrer  to  the  complaint  and  from  an  order  granting 
defendant's  motion  for  judgment  upon  the  pleadings.  The 
action  is  for  damages  for  defendant's  failure  to  comply  with 
a  written  contract  which  is  annexed  to  the  complaint.  The 
demurrer  is  for  general  insufficiency. 

The  complaint  shows  that  plaintiff  is  organized  with  a  capital 
stock  divided  into  500,000  shares  of  which  it  had  issued,  when 
the  contract  was  executed,  79,935  shares  and  had  on  hand 
420,065  shares.  It  owned  certain  mining  claims  in  the  town 
of  Gleason,  Ariz.,  and  owned  certain  other  claims  and  a  mill. 
These  latter  claims  and  the  mill  had  been  sold  under  fore- 
closure for  $30,050,  but  could  be  redeemed  at  any  time  prior  to 
Jnly  27, 1905.  Under  these  circumstances  plaiatiff  and  defend- 
ant, on  April  28, 1905,  entered  into  a  contract  reciting  the  fore- 
going facts.  Defendant  agreed  to  f uitoish  sufficient  money  to 
cause  the  mining  claims,  mill  sites  and  mill  to  be  redeemed  in 
the  name  of  plaintiff  from  said  foreclosure  sale,  and  further 
agreed  "  to  furnish  sufficient  money  as  required  from  time  to 
time  to  operate  the  said  mines  and  mining  claims  until  said 
mines  and  mining  claims  shall  yield  sufficient  returns  to  pay 
for  working  and  operating  the  same." 

In  return  for  the  money  thus  to  be  furnished,  and  in  con- 
sideration of  defendant's  agreement  so  to  furnish  it,  plaintiff 
agreed  to  deliver  to  defendant  the  420,065  shares  of  its  capital 
stock  still  unissued  as  his  absolute  property.  This  stock  was  to 
be  80  delivered  to  him  when  he  should  have  redeemed  the  prop- 
erty from  the  foreclosure  sale,  and  it  was  agreed  that  then  the 
present  secretary  and  treasurer  of  plaintiff  would  resign,  and 
the  board  of  directors  would  appoint  any  person  or  persons  to 
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said  offices  that  defendant  should  nominate,  and  that  a  stock- 
holders' meeting  would  then  be  called  and  a  new  board  of 
directors  elected.  The  defendant  did  not  furnish  the  money  to 
redeem  the  foreclosed  mining  claims  and  mill,  and  they  were 
consequently  lost  to  plaintiff.  Naturally  the  agreement  then 
fell  through.  The  Special  Term  was  of  opinion  that  the  whole 
agreement  was  invalid  and  unenforcible  because  of  the  agree- 
ment that  when  defendant  had  acquired  a  vast  majoriiy  of  the 
stock  of  the  company,  the  then  secretary  and  treasurer  would 
resign  and  the  board  of  directors  would  appoint  defendant's 
nominees  to  such  positions.  This  was  deemed  to  be  contrary 
to  the  public  policy  of  this  State  as  expressed  in  section  30  of 
the  Stock  Corporation  Law  (Consol.  Laws,  chap.  59;  Laws  of 
1909,  chap.  61),  which  re-enacted  section  27  of  the  former  Stock 
Corporation  Law  (Gen.  Laws,  chap.  36;  Laws  of  1892,  chap. 
OvSS),  and  which  provides  that  the  board  of  directors  shall 
appoint  the  officers  of  a  corporation,  the  argument  being  that 
it  was  contrary  to  the  statute  and  to  the  public  policy  of  the 
State  for  a  corporation  to  agree  that  its  board  of  managers 
could  surrender  their  discretion  in  the  matter  of  appointing 
officers  or  employees. 

It  is  perhaps  a  sufficient  answer  to  this  suggestion  to  note 
that  plaintiff  is  a  West  Virginia  corporation,  and  controlled, 
so  far  as  its  internal  management  is  concerned,  by  the  statutes 
of  that  State.  What  these  statutes  provide  as  to  the  appoint- 
ment of  officers  does  not  appear.  But,  apart  from  this,  the 
provision  to  which  exception  was  taken  at  Special  Term  is  not 
a  vital  part  of  the  contract,  but  merely  an  incidental  provision 
inserted  for  defendant's  benefit,  and  of  which  he  need  not  have 
availed  himself  if  he  had  not  desired  to  do  so.  He  was  about 
to  become,  if  he  carried  out  his  agreement,  the  owner  of  an 
overwhelming  proportion  of  the  capital  stock  which  would 
give  him,  without  any  special  agreement,  the  absolute  control 
of  the  corporation,  with  power  to  elect  a  board  of  directors, 
and  in  effect  to  dictate  who  should  be  its  officers  and  employees. 
It  certainly  did  not  destroy  the  validity  of  the  contract  that  by 
one  of  its  terms  defendant  was  to  be  invested  with  this  power 
of  control  at  once,  upon  acquiring  the  stock,  instead  of  wait- 
ing for  the  next  annual  meeting.    It  is  further  objected  that 
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the  contract  is  too  indefinite  as  to  the  obligations  assumed  by 
defendant  to  render  it  enf  orcible.  There  was  nothing  indefinite 
about  the  promise  to  furnish  suificient  money  to  redeem  the 
property  from  the  foreclosure  sale.  The  amount  required  for 
that  purpose  was  definitely  fixed.  Of  course  the  amount 
which  it  would  be  necessary  to  expend  in  developing  the  prop- 
erty was  necessarily  left  indefinite,  but  the  test  of  the  amount 
to  be  furnished  or  advanced  is  perfectly  definite.  So  much 
was  to  be  furnished  as  would  put  the  mines  and  mining  claims 
in  a  condition  "  to  pay  for  working  and  operating  the  same.'' 
In  our  opinion  the  complaint  stated  a  sufficient  cause  of  action. 
The  order  appealed  from  must,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  defendant's 
motion  for  judgment  on  the  pleadings  denied,  with  ten  dollars 
costs.  Plaintiff's  motion  that  the  demurrer  to  the  complaint 
be  overruled  is  granted,  with  ten  dollars  costs,  with  leave  to 
defendant  to  withdraw  his  demurrer  and  answer  within  twenty 
days  upon  payment  of  the  foregoing  costs. 

Ikgraham,  p.  J.,  McLaughlin,  LAuarajN  and  Clarke,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbm'sements, 
and  defendant's  motion  denied,  with  ten  dollars  costs,  and 
plaintiff's  motion  granted,  with  ten  dollars  costs,  with  leave  to 
defendant  to  withdraw  demurrer  and  to  answer  on  payment 
of  costs. 


Thomas  M.  Mulby  and  James  J.  Larkin,  as  Executors,  etc., 
of  John  Fleming,  Deceased,  Respondents,  v.  John  C.  R. 
EcKERSON,  Appellant. 

First  Department,  February  2,  1912. 

Qmuraaty  and  suretyship  —  dissolution  of  partnership — undertaking 
by  remaining  partner  to  pay  firm  debts  — action  against  surety  — 
proof  of  judgments  against  firm. 

A  judgment  against  a  principal  is  not  even  evidence  against  his  surety 
unless  the  latter  had  notice  of  the  suit  and  an  opportunity  to  defend, 
except  in  the  case  of  a  covenant  to  indemnify  against  the  consequences 
of  a  suit. 
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Thus,  in  an  action  against  the  surety  on  an  undertaking  given  on  the  dis- 
solution of  a  partnership  providing  that  the  remaining  partner  "shall 
well  and  truly  pay  *  *  *  all  commercial  debts  and  bills  payable  by 
said  copartnership,"  it  is  reversible  error  to  permit  plaintiff  to  prove  over 
objection  and  exception  that  judgments  had  been  recovered  against  the 
partnership  subsequent  to  the  giving  of  the  undertaking. 

Where  there  was  no  attempt  to  prove  either  the  existence  of  claims  cov- 
ered by  the  undertaking  or  tliat  the  defendant  had  notice  of  the  suits  in 
which  the  judgments  were  recovered  a  judgment  in  plaintiff's  favor  will 
be  reversed. 

Appeal  by  the  defendant,  JohnO.  R.  Eckerson,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th  day 
of  January,  1911,  upon  the  report  of  a  referee  appointed  to  hear 
and  determine  the  issues. 

William  J.  Wallace f  for  the  appellant. 

Arthur  J.  McClure,  for  the  respondents. 

Miller,  J. : 

The  plaintiff's  testator,  John  Fleming,  and  Charles  A.  Brown 
were  copartners.  Fleming  sold  his  interest  to  Brown  and  the 
latter  assumed  and  agreed  to  pay  the  copartnership  debts.  The 
defendant  joined  him  in  an  imdertaking  to  Fleming,  the  con- 
dition of  which  was:  "  The  said  Charles  A.  Brown  shall  well 
and  truly  pay  within  six  months  from  the  date  hereof  all  com- 
mercial debts  and  bills  payable  by  said  copartnership  of  Brown 
&  Fleming  and  the  expenses  and  debts  of  said  James  J.  Coogan, 
as  receiver  of  tlie  property  of  Brown  &  Fleming,  other  than 
claims  in  judgment  and  in  tort,  and  also  claims  upon  notes 
upon  which  the  copartnership  of  Brown  &  Fleming  was  accom  • 
modation  endorsers."  This  action  is  brought  on  that  omder- 
taking.  The  complaint  alleged  the  existence  of  certain  part- 
nei-ship  debts  stated,  the  failure  of  Brown  to  pay,  the  com- 
mencement of  actions  against  Brown  &  Fleming,  notice  thereof 
to  the  defendant,  and  the  recovery  of  judgments  therein.  The 
answer  denied  the  existence  of  debts  covered  by  the  undertaking 
and  the  notice  of  the  actions.  On  the  trial  the  plaintiffs  were 
permitted  to  prove,  over  the  defendant's  objection  and  exception, 
the  judgments  recovered  against  Brown  &  Fleming,  and  upon 
that  proof  was  given  a  judgment  for  $40,490.52  damages. 
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It  is  the  law  in  this  State  that  a  judgment  against  the  prin- 
cipal is  not  even  evidence  against  his  surety  unless  the  latter 
had  notice  of  the  suit  and  an  opportunity  to  defend.  {Douglass 
V.  Rowland,  2i  Wend.  35;  Berry  v.  Schaad,  50  App.  Div.  132; 
Loewer's  Gambrinus  Brewing  Co.  v.  Lithauer,  43  Misc.  Eep. 
GS3.)  The  exception  is  where  the  covenant  is  to  indemnify 
against  the  consequences  of  a  suit.  (See  Bridgeport  Ins.  Co. 
V.  Wilson,  U  N.  Y.  275.) 

There  was  no  attempt  to  prove  either  the  existence  of  claims 
covered  hy  the  undertaking,  with  one  exception,  or  that  the 
defendant  had  notice  of  the  suits  in  which  the  judgments  were 
recovered. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 
before  another  referee,  with  costs  to  appellant  to  abide  the 
event. 

LvGRAHAii,  P.  J.,    LAuaHLiN,    Clarke   and   Scott,    JJ., 

concurred. 

Judgment  reversed,  new  trial  ordered  before  another  I'ef eree, 
with  costs  to  appellant  to  abide  event.     Order  to  be  settled  on 

notice. 


Charles  Fairchild,  as  Administrator,  etc.,  of  Teresa 
Pairchild,  Deceased,  Eespondent,  v.  John  P.  Leo, 
Appellant. 

First  Department,  February  2,  1912. 

%Ugence  -  landlord  and  tenant  —  fall  through  fire  escape  —  death  — 
pleading— failure  to  set  forth  facts  showing  landlord's  duty. 

where  in  a  negligence  action  plaintiff  claims  that  defendant  violate  some 
^^ty,  fafits  showing  the  existence  of  the  duty  or  obligation  must  be 
PMed  and  proved. 

^n  action  against  the  owner  of  a  tenement  to  recover  for  the  death  of 
PiaintifTs  intestate,  who  fell  through  an  opening  in  the  fire  escape  whilo 
«^ng1ngout  clothes  on  a  clothes  dryer  attached  to  the  rear  wall  of  the 
lenient,  it  is  necessary  to  plead  and  prove  facts  showing  that  defend- 
^  owed  plaintiff's  intestate  some  duty  with  respect  to  the  main- 
tenance of  the  clothes  dryer  and  fire  escape. 

general  averment  that  defendant  owed  a  particular  duty  or  that  the 
deceased  was  lawfully  on  the  premises  is  insufficient. 
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Where  the  complaint  nowhere  alleges  that  the  deceased  was  a  tenant  of 
one  of  the  rear  apartments  or  the  servant  of  such  a  tenant  and  alleges 
no  other  facts  showing  defendant's  duty  to  her  in  regard  to  the  prem- 
ises, a  motion  by  defendant  for  judgment  on  the  pleadings  should  be 
granted. 

While  pleadings  are  to  be  liberally  construed  it  is  necessary  that  all 
essential  facts  be  alleged. 

The  court  will  not  infer  that  the  deceased  was  the  servant  of  a  tenant 
where  no  fact  is  stated  from  wliich  the  inference  could  be  drawn. 

It  seems,  that  negligence  could  not  be  predicated  upon  defendant's  failure 
to  guard  tlie  opening  in  the  fire  escape  but  that  the  attachment  of  the 
clothes  dryer  to  the  wall  so  that  one  using  it  might  fall  through  the 
opening  in  the  fire  escai)e  might  be  either  itself  negligence  or  present  a 
situation  calling  on  defendant  to  exercise  care  to  prevent  an  accident. 

Appeal  by  the  defendant,  John  P.  Leo,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term,  bear- 
ing date  the  2()th  day  of  October,  1911,  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York,  resettling  an 
order  bearing  date  the  14th  day  of  October,  1911,  and  entered 
in  said  clerk's  office,  denying  the  defendant's  motion  for  judg- 
ment on  the  pleadings. 

J.  Brewster  Boe,  for  the  appellant. 

Abraham  Oherstein,  for  the  respondent. 

Miller,  J. : 

The  complaint  alleges  that  the  defendant  was  the  owner  and 
in  control  of  a  tenement  house  occupied  by  different  tenants  as 
a  place  of  abode;  that  there  were  fire  escapes  in  the  rear  of 
and  appurtenant  to  said  premises  under  the  defendant's  charge, 
care  and  control;  that  in  front  of  the  apartment  of  one  of  the 
defendant's  tenants,  which  was  on  the  second  floor,  rear,  of 
said  premises,  there  was  a  clothes  dryer,  attached  to  the  rear 
wall  in  close  proximity  and  partly  attached  to  the  fire  escai)e, 
which  was  kept  and  maintained  by  the  defendant  and  was 
under  his  direction  and  control;  that  it  was  used  in  com- 
mon by  the  tenants  of  the  rear  apartments  for  the  purpose  of 
hanging  and  drying  clothes;  that  while  the  plaintiff's  intestate 
was  ''  lawfully,  properly  and  carefully  upon  and  using  the  said 
fire  escai>o  *  *  *  and  engaged  in  hanging  clothes  on  the 
aforesaid  Hill's  Clothes  Dryer,     *    *    *    she  suddenly  and 


Digiti 


zed  by  Google 


Fairchild  V,  Leo.  33 


App.  Div.]  First  Department,  February,  1912. 

without  any  warning  or  notice  fell  into  and  through  a  large 
opening  in  the  said  fire  escape  upon  and  against  a  stone  plat- 
form in  the  yard  below,  causing  her  to  sustain  injuries  which 
resulted  in  her  death; "  and  that  said  occurrence  was  due 
*'  wholly  to  the  negligence  and  carelessness  of  the  defendant 
in  causing  and  permitting  the  said  fire  escape  to  be  and  remain 
in  an  unsafe,  improper,  unsuitable  and  dangerous  condition; 
in  causing  and  permitting  the  said  Hill's  Clothes  Dryer  to  be 
and  remain  in  close  proximity  and  partly  attached  to  and 
incumbering  the  said  fire  escape;  in  failing  to  have  the  said 
opening  in  said  fire  escape  properly  or  safely  guarded  or  pro- 
tected so  as  to  prevent  injury  to  anyone  lawfully  using  the  said 
fire  escape  and  the  said  Hill's  Clothes  Dryer  appurtenant 
thereto;  in  causing  and  permitting  the  said  opening  in  the  said 
fire  escape  to  be  and  remain  in  close  and  dangerous  proximity 
to  the  said  Hill's  Clothes  Dryer;  in  violating  the  provisions  of 
the  statute  comimonly  known  as  the  Tenement  House  Act  of  the 
State  of  New  York;  in  violating  the  provisions  of  the  Building 
Code  of  the  City  of  New  York  pertaining  to  fire  escapes,  and  in 
other  respects  in  failing  to  exercise  reasonable  care,  diligence 
and  prudence  in  the  premises,  and  that  the  plaintiff's  intestate 
was  entirely  free  from  fault  or  negligence  in  the  premises  on 
her  part." 

It  is  difficult  to  see  how  negligence  can  be  predicated  upon 
the  failure  to  guard  the  opening  in  the  fire  escape  to  which, 
of  course,  free  access  must  be  allowed  and  which  the  statute 
does  not  permit  to  be  covered.  (Tenement  House  Law  [Consol . 
Laws,  chap.  61;  Laws  of  1909,  chap.  99],  §  16,  as  amd.  by 
Laws  of  1909,  chap.  354.)  However,  it  may  be  possible  that  the 
attachment  of  the  clothes  dryer  to  the  fire  escape  in  such  a 
manner  that  a  person  using  it  might  fall  through  the  openmg 
was  either  itself  negligence  or  presented  a  situation  calling 
upon  the  defendant  to  exercise  some  care  to  prevent  such  a 
casualty.  It  is  impossible  to  determine  that  question,  without 
knowing  precisely  what  the  situation  was,  and  it  may  be  that 
under  the  averments  of  negligence  above  quoted  the  plaintiff 
may  be  able  to  prove  some  act  or  omission  constituting  negli- 
gSDce.  The  authorities  bearing  upon  the  question  as  to  what 
App.  Div.— Vol.  CXLIX.        3 
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constitutes  a  sufficient  averment  of  negligence  are  collated, 
and  the  rule  to  be  deduced  from  them  is  plainly  stated  by 
Mr.  Justice  Thomas  in  Pagnillo  v.  Jfacfc  Paving  dt  Construe* 
Hon  Co.  (142  App.  Div.  491).  The  learned  counsel  for  the 
appellant  virtually  concedes  that  the  averments  of  neghgenoe 
are  sufficient.  He  states  in  his  brief:  "  The  question  is  not 
whether  defendant  was  guilty  of  negligence  in  the  construc- 
tion or  maintenance  of  fire  escapes  or  clothes  dryers  on  his 
premises,  but  whether  the  complaint  alleges  facts  showing  that 
defendant  was  under  any  imposed  duty  to  plaintiff's  intestate 
to  exercise  care  in  the  construction  or  maintenance  of  the  fire 
escapes  or  dryers." 

It  is  undoubtedly  the  rule  that,  where  a  violation  of  duty  is 
claimed,  the  existence  of  the  duty  or  obUgation  must  be  shown. 
It  was,  therefore,  necessary  for  the  plaintiff  to  plead  facts 
from  which  it  could  be  inferred  that  the  defendant  owed  the 
plaintiff's  intestate  some  duty  with  respect  to  the  maintenance 
of  the  clothes  dryer  and  fire  escape.  A  general  averment  that 
the  defendant  owed  a  particular  duty  or  that  the  plaintiff's 
intestate  was  lawfully  on  the  defendant's  premises  would  not 
suffice.  {City  of  Buffalo  v.  HoUoway,  7  N.  Y.  493;  Petty  v. 
Emeryj  96  App.  Div.  35.)  It  is  averred  that  the  clothes  dryer 
was  used  in  common  by  the  tenants  of  the  rear  apartments. 
It  doubtless  might  be  inferred  from  that  averment  that  the 
defendant  owed  a  duty  to  those  tenants  and  their  servants 
to  maintain  it  in  a  reasonably  safe  condition.  But  the  com- 
plaint nowhere  alleges  that  the  plaintiff's  intestate  was  a  ten- 
ant of  one  of  the  rear  apartments  or  the  servant  of  one  of  such 
tenants.  The  plaintiff  asks  us  to  infer  that  his  intestate  was  a 
servant  of  the  tenant  in  the  front  of  whose  apartment  the 
dryer  was  attached,  but  there  is  no  fact  stated  from  which  that 
fact  is  to  be  inferred  unless  we  indulge  in  supposition.  If  it 
was  the  fact  it  could  easily  have  been  stated,  and,  while  plead- 
ings are  liberally  construed,  it  is  still  necessary  that  all  the 
essential  ultimate  facts  be  stated  so  that  the  court  may  deter- 
mine whether,  if  the  statements  are  true,  the  plaintiff  has  a 
cause  of  action,  and  the  defendant  may  be  informed  of  what 
he  IS  to  meet.  We  cannot  supply  an  essential  fact  by  supposi- 
tion or  guesswork.    If  the  plaintiff's  intestate  was  a  mere 
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licensee,  the  facts  stated  are  insufficient  to  show  that  the 
defendant  omitted  to  perform  any  duty  which  he  owed  her. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  granted,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLAUomjN,  LAUomiiN  and  Dowling, 
JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Elizabeth  M.  Becjk,  Appellant,  v.  John  Staudt,  as  Executor, 
etc.,  of  Joseph  Hijber,  also  Known  as  Joseph  Huber,  Jr., 
Deceased,  and  Others,  Eespondents. 

First  Department,  February  2,  1912. 

Gift — deposit  of  bonds  in  envelope  addressed  to  donee. 

The  fact  that  a  testator  before  his  death  placed  certain  unregistered  bonds 
in  an  envelope,  across  the  face  of  wliich  he  wrote,  "  The  property  of  Mi»ss 
Lizzie  Beck,  842  Forest  Avenne,  N.  Y.,^  and  placed  the  envelope  in  his 
safe  deposit  box  to  which  he  alone  had  access,  does  not  establish  a  gift 
of  the  bonds  to  the  person  whose  name  appears  on  the  envelope. 

The  courts  will  not  consummate  the  attempted  transfer  byconstructing 
a  trust,  for  to  do  so  would  defeat  the  Statute  (A  Wills.    , 

Appeal  by  the  plaintiff,  Elizabeth  M.  Beck,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
19th  day  of  May,  1911,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Edward  W.  S.  Johnston^  for  the  appellant. 

Oustav  Lange,  Jr.,  for  the  respondent  Staudt. 

George  H.  Taylor y  Jr.,  for  the  respondents  Huber  and  others. 

Miller,  J. : 

Joseph  Huber,  the  defendants'  testator,  purchased  ten  unreg- 
istered bonds  of  the  Brooklyn  Union  Elevated  Eailroad  Com- 
pany.   Upon  his  death  the  bonds  were  found  in  his  safe  deposit 
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box  in  an  envelope  across  the  face  of  which  was  written  in  his 
handwriting  the  words:  "  The  property  of  Miss  Lizzie  Beck,  842 
Forest  Avenue,  N.  Y."  He  alone  had  access  to  the  box.  The 
plaintiflf  seeks  to  recover  the  bonds  on  the  theory  that  he  at 
least  created  a  tentative  trust  for  her  which,  upon  his  death, 
becomes  irrevocable. 

The  opinion  of  Mr.  Justice  Lehman^  who  decided  the  case  at 
Special  Term,  adequately  deals  with  the  question  involved. 
We  agree  with  the  views  well  expressed  by  him,  and  desire 
only  to  point  out  a  distinction  between  this  and  the  case  of 
Govin  V.  De  Miranda  (140  N.  Y.  474),  which  appears  to  have 
been  overlooked.  That  case  was  decided  solely  upon  the  writ- 
ten declaration  of  the  testator  to  the  effect  that  certain  bonds 
belonged  to  the  plaintiffs.  There  being  nothing  to  explain  or 
contradict,  it  was  assumed  that  it  was  true  and  that  the  bonds 
**  came  to  the  ownership  of  the  plaintiffs  in  some  legal  way  — 
by  purchase  or  gift  from  some  one."  The  serious  question 
considered  in  the  case  was  whether  the  positive  declaration 
that  the  bonds  belonged  to  the  plaintiffs  was  qualified  by  the 
last  clause  of  the  statement,  viz.,  "No  person  shall  have  the 
right  to  oppose  this  declaration,  because  it  is  founded  on  con- 
science and  justice.  I  reserve  this  money  only  for  what  I 
may  consider  proper."  It  was  held  that  all  of  the  statements 
contained  in  the  declaration  must  be  harmonized  if  possible 
and  that,  reading  them  together  it  was  to  be  assumed  in  the 
absence  of  proof  to  the  contrary  that  the  bonds  were  the  prop- 
erty of  the  plaintiffs,  as  the  testator  had  unequivocally  declared, 
and  that  they  were  in  his  possession  "under  some  agency  or 
possibly  upon  some  trust."  In  this  case  the  established  facts 
are  that  the  testator  was  himself  the  owner  of  the  bonds,  and 
that  he  put  them  in  an  envelope,  wrote  across  the  face  of  it 
the  words  first-above  quoted,  and  deposited  them  in  his  safe 
deposit  box  to  which  no  one  else  had  access.  Conccdedly,  the 
essential  element  of  delivery  to  constitute  a  gift  was  wanting. 
The  court  found,  what  the  surrounding  circimastances  indicate 
was  the  fact,  that  the  testator  intended  his  declaration  to  speak 
only  from  his  death.  He  doubtless  supposed  that  he  could 
thus  make  a  testamentary  disposition,  but  there  is  nothing  to 
suggest  that  he  intended  a  trust,  and  the  courts  should  not 
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defeat  the  Statute  of  Wills  by  constructing  trusts.  This  case 
is  not  distinguishable  from  Gegan  v.  Union  Trust  Co.  (129 
App.  Div.  184;  aflfd.,  198  N.  Y.  541),  except  that  there  was 
evidence  in  that  case  tending  to  indicate  that  the  testator  sup- 
posed that  the  attempted  gift  had  become  effectual  during  his 
lifetime.  The  groxmds  upon  which  the  learned  coimsel  for  the 
appellant  attempts  to  distinguish  that  case  appear  to  us  to  be 
altogether  too  unsubstantial  to  justify  the  attempted  distinction. 
The  judgment  should  be  afllrmed,  with  costs. 

LxGRAHAM,  p.  J.,  McLAuamjN,  Laughun  and  Dowling,  J  J., 

concurred. 

Judgment  aflfirmed,  Avith  costs. 


Pauline  Bornstein,  as  Administratrix,  etc.,  of  BRUCfHA 
Frieda  Goldman,  Deceased,  Appellant,  v.  Beni  Faden 
and  Majiy  Faden,  Respondents. 

First  Department,  February  2,  1012. 

landlord  and  tenant  —  negligence  —  death  caused  by  failure  to  ligbt 
■***'^ay«  in  tenement  house  —  erroneous  nonsuit  ~  objection  not 
^on  at  trial —  Tenement  House  Law  construed^ proof  raising 
question  for  jury. 

»on  against  the  owner  of  a  tenement  house  to  recover  for  the  death  of 

a  tenant  caused  by  the  alleged  negligence  of  the  defendant  in  failing  to 

^&nt  the  public  hallways  and  the  second  floor  of  the  building  as  required 

y  section  76  of  the  Tenement  House  Law.     Evidence  examined,  and 

-^*   '  that  a  nonsuit  at  the  close  of  the  plaintiffs  case  was  error. 

^fendant  cannot  on  appeal  sustain  the  judgment  entered  on  such 
suit  upon  the  ground  that  the  plaintiff  failed  to  prove  tliat  tenants 
iK-  ^  ^^^^  apartments  so  as  to  make  the  building  a  tenement  house 
^^  the  provisions  of  the  statute  if  no  such  point  was  made  at  trial. 
*^ot  contributory  negligence  as  a  matter  of  law  for  the  decedent  to 
he  stairway  of  the  tenement  knowing  that  it  was  not  lighted,  for 

'-ne  evidence  shows  that  the  decedent  while  attempting  to  desc>end 
flighted  stairway  leading  to  the  entrance  of  the  tenement  fell  and 
'billed,  her  contributory  negligence  was  a  question  for  the  jury, 
^slature,  in  requiring  that  a  **  proper  light "  be  kept  burning  in  a 
Uc  hallway  near  the  stairs  upon  the  entrance  floor  of  tenement  houses, 


Digiti 


zed  by  Google 


38  BOBNSTEIN  V.  FaDEN. 

First  Department,  February,  1912.  [Vol.  149. 

intended  that  the  owner  should  provide  illumination  sufficient  to  light 
the  entire  lower  stairway,  so  that  persons  using  the  stairs  by  the  exer- 
cise of  care  could  see  the  stairs  and  avoid  stumbling  or  missing  their 
foothold.  Where  it  appears  that  no  such  light  was  provided  during  the 
hours  required  by  the  statute,  the  negligence  of  the  landlord  is  a  question 
of  fact  for  the  jury. 
McLAuaHiii29^  and  Millbr,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Pauline  Bomstein,  as  administra- 
tiix,  etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendants,  entered  in  the  office  of  the  clerk  of  the  couniy 
of  New  York  on  the  26th  day  of  May,  1911,  upon  the  dismissal 
of  the  complaint  at  the  close  of  plaintiff's  case  on  a  trial  at  the 
New  York  Trial  Term,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  21st  day  of  June,  1911,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

L.  B.  BoudiUy  for  the  appellant. 

Walter  O.  EvanSy  for  the  respondents. 

Laughlin,  J.: 

This  is  a  statutory  action  to  recover  for  the  death  of 
Brucha  Frieda  Goldman,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendants  in  failing  to  light  the  hall- 
ways of  the  tenement  building  known  as  No.  14  CUnton  street, 
borough  of  Manhattan,  New  York,  between  sunset  and  sun- 
rise, as  required  by  the  provisions  of  section  82  of  the  Tene- 
ment House  Act  (Laws  of  1901,  chap.  334),  which  was  re-en- 
acted by  section  76  of  the  Tenement  House  Law  (Consol. 
Laws,  chap.  61 ;  Laws  of  1909,  chap.  99.)*  The  defendants  were 
the  owners  of  the  premises  and  building,  which  was  a  six-story 
tenement  house  with  three  apartments  on  each  floor.  The 
decedent  resided  with  relatives  in  one  of  the  apartments  on  the 
second  floor,  being  the  first  floor  above  the  ground  floor.  She 
was  seventeen  years  of  age,  and  was  well  and  strong  and  sewed 
by  hand  as  a  piece  worker  for  a  living.  The  second  floor  was 
connected  with  the  entrance  hallway  on  the  ground  floor  by  a 
staii-way  consisting  of  sixteen  steps.  Shortly  before  simrise  on 
February  2,  1909,  the  decedent  was  on  her  way  from  the  apart- 
ment, of  which  she  was  one  of  the  occupants,  to  the  street,  and 

•Since  amd.  by  Laws  of  1911,  chap.  388.— LRkp. 
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to  do  this  she  was  obliged  first  to  pass  easterly  along  the  hall- 
way,  separated  from  the  stairway  by  a  railing,  and  then  to 
turn  to  her  right  and  go  down  one  or  two  steps  to  a  platform 
or  landing  at  the  head  of  the  main  stairs  and  then  after  still 
further  turning  to  her  right  to  proceed  westerly  down  to  the 
street.  There  was  no  light  in  the  haU  on  the  second  floor,  and 
the  lower  hall  was  not  lighted.  The  only  eye  witness  to  the 
accident  came  out  of  the  apartment  with  the  decedent  and  was 
within  a  few  feet  of  her.  She  testified  that  the  decedent  was 
walking  slowly  with  her  hand  on  the  railing  or  banister  of  the 
stairs,  and  that  as  she  turned  to  go  down  the  stairs  she  fell  and 
that  "  when  she  slipped  her  foot,  she  hollered  out." 

The  testimony  of  the  eye  witness  tends  to  show  that  decedent 
did  not  fall  until  after  she  reached  the  landing  or  platform  at 
the  top  of  the  main  flight  of  stairs,  but  she  could  not  tell  whether 
decedent  fell  from  the  first  or  second  step  at  the  top  of  the 
main  stairs;  but  she  says  that  she  saw  decedent  falling  when 
four  or  five  steps  down.  This  witness  gave  further  testimony 
tending  to  show  that  she  saw  the  decedent  slip  ^^  two  or  three 
or  four  steps  below  this  platform,"  meaning  the  said  landing 
or  platform  at  the  head  of  the  main  stairs  which  was  one  or 
two  steps  below  the  hall  above,  and  she  finally  stated  that 
decedent  was  a  few  steps  below  the  landing  when  she  saw  her 
body  falling,  but  that  she  did  not  know  whether  decedent 
"  slipped  on  the  top  stair  or  on  the  next  stair."  The  decedent 
fell  to  the  foot  of  the  stairs  and  struck  her  head  and  died  as  the 
result  of  the  injuries  sustained.  The  evidence  further  tended 
to  show  that  it  was  quite  dark  in  the  hallway  and  on  the  stairs 
at  the  time  of  the  accident,  and  immediately  after  the  accident, 
in  order  to  see  to  pick  the  decedent  up  and  carry  her  back  to 
har  apartment,  the  gas  in  the  lower  hallway  was  hghted. 

At  the  close  of  the  plaintifiTs  evidence  the  complaint  was 
dismissed  on  motion  of  counsel  for  the  defendants  on  the 
grounds  that  plaintiff  had  failed  to  establish  a  cause  of  action 
or  to  show  any  negligence  on  the  part  of  the  defendants  which 
was  the  proximate  cause  of  the  accident,  or  that  decedent  was 
free  from  contributory  negligence. 

We  are  of  opinion  that  the  evidence  required  the  submission 
of  the  case  to  the  jury.    Section  82  of  the  Tenement  House  Act, 
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as  re-enacted  by  section  76  of  the  Tenement  House  Law,  provides 
as  follows: 

'^Public  halls.  In  every  tenement  house  a  proper  light 
shall  be  kept  burning  by  the  owner  in  the  public  hallways, 
near  the  stairs,  upon  the  entrance  floor,  and  upon  the  second 
floor,  above  the  entrance  floor  of  said  house,  every  night  from 
sunset  to  sunrise  throughout  the  year,  and  upon  all  other  floors 
of  the  said  house  from  sunset  imtil  ten  o'clock  in  the  evening." 

Counsel  for  respondents  attempts  to  sustain  the  judgment 
on  the  ground  that  it  was  not  shown  that  the  occupants  of 
the  eighteen  apartments  in  this  building  did  their  cooking 
on  the  premises;  which  by  the  provisions  of  section  2  of  the 
Tenement  House  Act,  as  re-enacted  by  section  2  of  the  Tene- 
ment House  Law,  was  essential  to  constitute  the  building  in 
question  a  tenement  house.  That  precise  point  was  not  taken 
on  the  trial,  and  we  are  of  opinion  that  it  is  not  now  avail- 
able to  the  respondents.  Moreover  it  is  manifest  that  sudi 
proof  could  readily  have  been  given,  for  it  appears  that  dece- 
dent and  those  occupjdng  the  apartment  with  her  were  accus- 
tomed to  go  out  early  in  the  morning  to  get  food  for  their 
breakfast,  which  is  some  indication  that  it  was  to  be  cooked  in 
the  apartment. 

It  was  not  contributory  negligence  as  matter  of  law  to  use 
the  stairway  knowing  that  it  was  not  lighted,  for  the  decedent 
had  a  right  to  use  it  {Brovm  v.  Wittner^  43  App.  Div.  135); 
and  this  being  a  death  case,  the  evidence  sufficiently  shows  the 
exercise  of  proper  care  on  the  part  of  the  decedent  to  require 
the  submission  of  the  question  of  her  freedom  from  contribu- 
tory negligence  to  the  jury.  There  is  no  evidence  that  the 
stairs  were  obstructed  or  out  of  repair,  and  it  is  fairly  to  be 
inferred  that  they  were  not,  as  there  is  nothing  to  account  for 
the  accident  other  than  possible  want  of  care  on  the  part  of  the 
decedent  or  inability  on  her  part  to  see  her  way.  The  evidence 
tends  to  show  that  the  decedent  slipped;  but  I  think  it  is  not 
material  whether  she  actually  slipped,  stumbled  or  missed  a 
step,  for  whether  her  fall  was  due  to  slipping  or  stumbling  or 
missing  a  step,  the  jury  could  have  found  that  she  was 
proceeding  down  the  stairs  carefully. 

The  question  in  the  case  requiring  serious  consideration  is 
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whether  the  mere  fact  that  the  statute  was  not  complied  with  in 
respect  to  lighting  the  lower  hallway  is  sufficient  evidence  of 
negligence  on  the  part  of  the  defendants  to  present  a  question 
of  fact  for  the  jury  as  to  whether  the  violation  of  the  statute 
was  a  proximate  cause  of  the  accident.    We  are  of  opinion  that 
the  Legislature  in  enacting  this  statute  contemplated  by  the 
use  of  the  words  "proper  light,"  that  the  light  to  be  main- 
tained in  the  lower  hallways  near  the  stairs  on  the  entrance 
floor  should  be  sufficient  to  light  the  entire  lower  stairway  and 
to  enable  people  lawfully  using  the  stairs,  by  exercising  proper 
care,  to  see  the  steps  and  avoid  slipping,  stumbling  or  missing 
their  foothold.    Tested  by  this  rule  the  evidence  of  negligence 
on  the  part  of  the  defendants  was  sufficient  to  take  the  case  to 
thejuiy. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

L^GRAHAM,  P.  J.,  and  Dowung,  J.,  concurred;  McLaughlin 
and  Miller^  JJ.,  dissented. 

McLaughlin,  J.  (dissenting): 

J  am  unable  to  concur  in  the  opinion  of  Mr.  Justice  Laugh- 

^^-    The  absence  of  a  light,  being  in  violation  of  section  82  of 

**^  Tenement  House  Act  (Laws  of  1901,  chap.  334),  which  was 

J^-^nacted  by  section  76  of  the  Tenement  House  Law  (Consol. 

^^s^  chap.  61;  Laws  of  1909,  chap.  99),*  established,  prima 

j'^^,  the  negligence  of  the  defendants,  but  it  does  not  follow 

^t  the  fall  of  the  intestate  which  resulted  in  her  death  was  in 

^  ^^y  due  thereto.     There  is  absolutely  no  proof  in  the  record, 

i^ead  it,  that  permits  even  an  inference  that  the  absence  of 

^  ^Srht  was  the  proximate  cause  of  the  intestate's  fall.    The 

^  ^ye  witness  of  the  accident  testified  that  the  intestate  ^  ^  was 

Vt    ^S  by  the  banisters  of  the  stairs  by  the  railing,  a  railing 

^  ttii^  (indicating).    I  noticed  how  she  was  walking;  she  was 

/Wxig  slow,  ordinary  walk;  she  had  hold  of  the  banister 

.       ^er  right  hand.    I  was  walking  near  the  wall.     I  was 

,    ^^ar  her.    There  was  no  light  at  that  time  in  the  hall  at 

.^..l^She  then  turned  at  the  stairs  and  fell  down.    I  did  not  see; 

*  Since  amd.  by  Laws  of  1911,  chap.  388.— [Rkp. 
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I  heard  her  fall  down.  I  heard  the  fall;  I  did  not  see  it.  When 
she  slipped  her  foot,  she  hollered  out.    I  heard  her  fall  down." 

Whether  the  fall  were  occasioned  by  an  obstruction  upon, 
or  the  condition  of  the  stairs,  her  own  carelessness,  or  the 
absence  of  the  Ught,  does  not  appear.  One  can  conjecture  that 
it  was  due  to  one  of  these  causes  as  well  as  the  other,  but 
property  cannot  be  taken  from  one  person  and  given  to 
another  upon  a  mere  guess.  Its  security  rests  upon  a  more 
substantial  basis.  It  is  a  matter  of  common  knowledge 
that  people  sometimes  fall  down  stairs  in  broad  daylight. 
Before  a  recovery  can  be  had  in  an  action  to  recover  damages 
for  negUgence,  there  must  be  proof  of  causal  connection 
between  the  neghgence  and  the  injury.  While  it  is  true,  in  case 
of  death  of  the  injured  person,  there  being  no  eye  witness  of 
the  occurrence,  slight  evidence  may  suffice,  nevertheless,  in  all 
of  these  cases  there  must  be  some  fact  or  circumstance  proven 
from  which  an  inference  may  be  drawn  that  the  deceased 
exercised  due  care.  {Schindler  v.  Welz  &  Zenvecky  145  App. 
Div.  632;  Baumler  v.  Wilm^  136  id.  857;  Jones  y.  Byan,  125 
id.  282.) 

The  only  fact  which  here  appears  is  that  the  intestate,  while 
attempting  to  go  down  the  stairs,  fell  and  sustained  injuries 
from  which  she  died  shortly  thereafter.  I  do  not  see  how  it  can 
be  said  from  such  fact  that  there  was  any  proof  of  the  exercise 
of  any  care  whatever  on  her  part.  Nor  do  I  see  how  a  recovery 
could  be  sustained  if  the  plaintiff  had  had  a  verdict  unless 
the  rule  that  plaintiff  must  prove  freedom  from  contributory 
negligence  is  to  be  abolished. 

I  am  of  the  opinion  that  the  complaint  was  properly  dis- 
missed and  for  that  reason  vote  to  affirm  the  judgment. 

Miller,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  t<j 
appellant  to  abide  event. 
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George  W.  Cole  and  William  Woop,  Copartners,  Trading 
as  Cole  and  Woop,  Respondents,  v,  Charles  B.  Manville, 
Appellant. 

First  Department,  February  2,  1912. 

Sale  —  manufacture  of  automobile  body  to  comply  with  specifications  — 
failure  to  perform  —  rule  of  substantial  performance  inapplicable. 

Action  to  recover  the  purchase  price  of  an  automobile  body  which  the 
plaintiff  was  to  manufacture  according:  to  specifications  furnished  by 
the  defendant.  Evidence  examined,  and  held,  that  the  body  as  manu- 
factured did  not  comply  with  the  specifications,  so  that  the  plaintiff 
could  not  recover. 

A  contract  to  manufacture  an  automobile  body  pursuant  to  specifications 
furnished  by  the  vendee  is  not  governed  by  the  rule  of  substantial  per- 
formance obtaining  in  the  case  of  building  contracts.  It  involves  the 
personal  taste  of  the  purchaser  and  strict  compliance  is  required. 

Appeal  by  the  defendant,  Charles  B.  Manville,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  ent^^  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  20th 
day  of  May,  1911,  upon  the  verdict  of  a  jury,  and  also  from  ao 
order  entered  in  said  clerk's  office  on  the  23d  day  of  May,  1911, 
as  resettled  by  an  order  entered  on  the  8th  day  of  June,  1911, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Burt  D.  WhedoUj  for  the  appellant. 

Malcolm  Stmdhetmer  [A.  Maurice  Levine  with  him  on  the 
brief],  for  the  respondents. 

Laughlin,  J. : 

The  plaintiffs  have  recovered  on  a  contract  whereby  they 
agreed  to  make  and  deliver  to  the  Milwaukee  Auto  Engine 
and  Supply  Company  at  Milwaukee,  Wis.,  for  the  defendant 
an  automobile  body  for  a  chassis  which  said  company  was  mak- 
ing for  him.  There  is  some  conflict  in  the  evidence  with  respect 
to  the  description  of  the  automobile  body  which  the  plaintiffs 
were  to  make  for  the  defendant,  but  a  letter  written  by  the 
plaintiffs  to  the  Milwaukee  company  under  date  of  March  16, 
1909,  shows  that  it  was  to  be  made  according  to  a  pencil  sketch 
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made  by  the  plaintiffs  for  the  defendant  and  a  blue  print  draw- 
ing of  the  chassis  made  by  the  Milwaukee  company,  which  was 
delivered  to  them  by  the  defendant,  and  in  the  letter,  which 
was  written  in  reply  to  a  letter  from  the  Milwaukee  company 
asking  for  a  drawing  with  measurements  of  the  body  to  be 
made  by  the  plaintiffs  and  by  which  the  plaintiffs  were 
expressly  informed  that  there  must  be  an  unobstructed  space 
of  three  inches  all  over  between  the  bottom  floor  of  the  tonneau 
and  the  frame  of  the  chassis,  and  particularly  requested  that 
the  front  end  of  the  body  be  made  according  to  measurements, 
as  shown  on  a  sketch  which  they  inclosed,  so  that  they  could 
"  give  the  front  part  the  same  shape  on  chassis,"  the  plaintiffs 
informed  the  Milwaukee  company  that  they  had  followed  the 
blue  print  in  making  the  body,  and  that,  if  the  blue  print  was 
correct,  "You  will  have  no  trouble  with  this  body  when  you 
come  to  put  it  on  your  chassis."  The  blue  print  plainly  showed 
that  the  body  of  the  automobile  was  to  commence  on  the  front 
line  of  the  front  seat  and  extend  back  therefrom,  and  that  the 
extension  of  the  body  from  that  point  forward,  known  as  the 
gunstocks  or  body  extension,  was  on  the  chassis  and  part  of  it, 
and  also  showed  an  unobstructed  space  of  three  inches  between 
the  floor  of  the  body  or  tonneau  and  the  frame  of  the  chassis, 
and  one  of  the  pencil  sketches  made  by  the  plaintiffs  showed  the 
same.  The  plaintiffs,  in  accordance  with  the  Milwaukee  com- 
pany's request  in  said  letter,  sent  two  sketches  of  the  body  which 
they  were  to  make.  One  of  these  was  of  the  front  end,  and  by 
its  measurements  and  form  indicated  to  the  Milwaukee  company 
that  the  plaintiffs  understood  that  the  body  extension  or  gun- 
stocks  was  to  be  on  the  chassis,  but  it  indicated  a  departure 
from  the  blue  print  in  that  it  showed  that  the  body  of  the  car 
ended  not  at  a  perpendicular  lino  at  the  front  of  the  driver's  seat 
but  fifteen  inches  forward  of  that  point.  The  Milwaukee  com- 
pany, by  letter  to  plaintiffs  under  date  of  March  19,  1900, 
accepted  this  departure  from  its  blue  print  and  notified  plain- 
tiffs that  it  would  construct  the  body  extension  to  conform  with 
the  change  and  not  according  to  the  blue  print.  Neither  of 
the  sketches  showed  the  dimensions  of  the  moldings  on  the 
sides  of  the  body.  The  superintendent  and  general  manager  of 
the  Milwaukee  company  wrote  on  the  sketch  of  the  front  end 
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the  dimensions  of  the  molding  seven-eighths  by  three-eighths, 
to  corresjwnd  with  the  molding  which  was  to  be  on  the 
chassis,  and  also  made  a  drawing  on  the  sketch  of  the  body 
extension  and  wrote  on  it:  '*  This  part  is  on  chassis  and  made  of 
aluminum,"  and  then  retmned  the  sketches  to  the  plaintiffs. 
It  appears  that  on  these  sketches  being  returned  to  the  plain- 
tiffs, the  one  on  which  the  changes  were  made  was  marked, 
evidently  for  the  guidance  of  plaintiffs'  workmen:  "  Make  this 
to  below  sketch." 

The  evidence  introduced  on  the  part  of  the  plainjjiffs  tended 
to  show  that  the  defendant  gave  them  the  order  for  the  body 
shortly  before  Christmas  in  the  year  1908,  and  that  on  the  part 
of  the  defendant  tended  to  show  that  the  order  was  not  given 
imtil  the  3d  day  of  February,  1909.  It  is  fairly  to  be  inferred 
from  the  evidence  that  at  the  time  the  plaintiffs  received  this 
letter  from  the  Milwaukee  company  inclosing  the  sketch,  they 
had  commenced  to  make  the  automobile  body,  and  it  was  com- 
pleted and  shipped  to  Milwaukee  on  the  eighth  day  of  May 
thereafter.  One  of  the  plaintiffs  testified  that  the  body  shipi)ed 
by  the  plaintiffs  did  not  contain  a  body  extension  or  gunstocks 
and  complied  with  the  blue  print  and  plaintiffs'  sketches  as 
amended,  but  his  testimony  shows  that  he  did  not  claim  that 
the  three-inch  space  existed  as  the  floor  was  placed,  and  plain- 
tiffs' automobile  body  builder,  who  built  this  body  and  who  was 
called  by  the  plaintiffs,  testified  generally  that  the  automobile 
body  shipped  by  plaintiffs  was  made  according  to  the  blue  print 
and  sketches  made  by  the  plaintiffs  based  thereon,  containing 
some  alterations  which  were  accepted  by  the  Milwaukee  com- 
pany, as  already  stated,  and  some  alterations  made  on  the 
sketches  by  the  Milwaukee  company  which  were  apparently 
accepted  by  plaintiffs;  but  on  being  particularly  interrogated 
with  respect  to  whether  it  contained  a  body  extension,  or  gun- 
stocks,  he  said  that  he  could  not  teU  whether  he  put  the  gun- 
stocks  on  or  not.  Other  testimony,  however,  given  by  wit- 
nesses called  on  the  part  of  the  plaintiffs  tended  to  show  that 
the  three-inch  space  was  not  left  and  that  the  gunstocks  were 
on  the  body;  and  the  superintendent  and  general  manager  of 
the  Milwaukee  company,  who  received  and  examined  the  body 
shipped  by  plaintiffs,  testified  positively  that  the  gunstocks 
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were  on  it,  and  his  company  so  notified  the  plaintiffs,  as  did 
the  defendant  also.  The  evidence  also  shows  that  the  body 
shipped  left  a  space  of  from  one  inch  to  one  inch  and  three- 
quarters  only  between  the  frame  of  the  chassis  and  the  floor  of 
the  body.  It  appears  that  the  space  of  three  inches  between 
the  floor  of  the  body  and  the  frame  of  the  chassis  was  required 
to  afford  room  for  the  transmission  and  other  parts  of  the 
machinery  of  the  chassis,  which  extended  two  and  three-quarters 
inches  above  the  frame  of  the  chassis. 

Immediately  on  the  receipt  of  the  body  by  the  Milwaukee 
company,  the  plaintiffs  were  notified,  both  by  the  company  and 
by  the  defendant  that  it  did  not  conform  to  the  contract  in 
these  and  other  respects.  One  of  the  plaintiffs  thereupon 
went  to  Milwaukee  and  interviewed  the  superintendent  and 
general  manager  of  the  Milwaukee  company  and  the  defend- 
ant; and  according  to  his  testimony  the  superintendent  and 
general  manager  of  the  Milwaukee  company  referred  him  to 
the  defendant  who  refused  to  accompany  him  and  point  out 
the  defects.  The  defendant,  however,  testified  that  the  defects 
were  stated  and  this  plaintiff  admitted  that  mistakes  had  been 
made  and  offered  to  take  the  body  back  to  New  York  and  have 
the  defects  remedied,  which  the  defendant  declined  on  the 
ground  of  the  delay  that  would  be  caused  thereby,  and  that  the 
defects  could  not  be  remedied  and  have  the  car  appear  as  it  should 
and  as  it  would  appear  if  properly  constructed  originally.  The 
body  extension,  or  gunstocks,  on  the  chassis  to  be  made  by 
the  Milwaukee  company,  and  which  according  to  the  evidence 
introduced  by  the  defendant  was  made  and  ready  for  the  body, 
except  for  some  parts  which  could  be  attached  only  when  the 
body  was  on  the  chassis,  was  made  of  aliunium,  and  the  body 
extension,  or  gunstocks,  on  the  body  delivered  by  the  plain- 
tiffs was  of  wood,  the  same  as  the  rest  of  the  body.  The 
plaintiffs  claimed  and  offered  evidence  tending  to  show  that 
the  body  extension,  or  gunstocks,  if  on,  could  have  been  cut 
off  the  body  furnished  by  them,  and  that  the  floor  of  the  ton- 
neau  was  not  permanently  in  place  and  could  have  been 
elevated  to  afford  the  requisite  space  of  three  inches,  by  insert- 
ing under  the  sills  of  the  body  strips  of  wood,  known  as  shim 
rails,  which  are  sometimes  used,  at  a  comparatively  small 
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expense.  The  plaintiffs,  however,  neither  attached  nor  fur- 
nished shim  rails,  and  it  is  not  claimed  that  either  the  hlue 
print  or  the  sketches  showed  that  shim  rails  were  to  be  used. 
It  is  manifest  that  if  shim  rails  were  used,  the  car  would  not 
present  the  same  appearance  as  if  deeper  siHs  were  used  to 
accomplish  the  same  object.  It  also  appears  that  the  mold- 
ing on  the  body  furnished  by  the  plaintiffs  did  not  conform  to 
the  sketch  in  dimensions,  and,  therefore,  would  not  match  the 
corresponding  molding  on  the  body  extension,  or  gunstocks, 
which  was  part  of  the  chassis.  We  do  not  deem  it  necessary 
to  comment  on  the  controversy  with  respect  to  providing  a  door 
to  the  tool  box  under  the  rear  seat  for  there  is  a  fair  conflict  in 
the  evidence  on  that  point.  Shortly  after  these  interviews  with 
one  of  the  plaintiffs  at  Milwaukee,  defendant  shipped  the  body 
back  to  plaintiffs  who  refused  to  receive  it  and  it  was  stored  by 
the  railroad  company. 

If,  as  the  preponderance  of  the  evidence  shows,  the  body 
shipped  by  the  plaintiffs  contained  a  body  extension,  or  gim- 
stocks,  which  according  to  the  blue  print  and  sketch  it  was  not 
to  contain,  and  did  not  leave  a  space  of  three  inches  between 
the  floor  of  the  tonneau  and  the  frame  of  the  chassis,  the 
defendant  was  imder  no  obUgation  to  accept  it  and  make  the 
alterations  in  these  respects,  or  to  allow  the  plaintiffs  to  make 
them,  for  the  reasons  already  stated,  and  for  the  further  reason 
that  the  time  within  which  the  plaintiffs  were  to  deUver  the 
body  had  expired.  This  contract  bears  no  analogy  to  building 
contracts,  where  the  rule  of  substantial  performance  obtains, 
but  falls  rather  within  the  class  of  contracts  involving  the 
personal  taste  of  the  purchaser,  in  which  strict  compliance  is 
required. 

It  foUowB,  therefore,  that  the  judgment  and  order  should  be 
reversed  on  the  groimd  that  the  verdict  is  against  the  weight 
of  the  evidence,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

Ingbaham,  p.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Maximilian  H.  Fischer,  Respondent,  v.  New  Yorker 
Staats-Zeitung,  Appellant. 

First  Department,  February  2,  1912. 
Pleading — failure  to  separately  state  and  number  causes  of  action. 

Where,  in  an  action  to  recover  damages  for  deceit,  the  plaintiff  alleges 
that  he  was  induced  by  false  and  fraudulent  representations  made  by 
the  defendant,  the  publisher  of  a  newspaper,  to  enter  into  a  contract  to 
act  as  its  advertising  manager,  that  later  he  entered  into  a  similar  con- 
tract and  that  this  contract  '*  was  subsequently  renewed  for  each  of  the 
years  1908,  1909  and  1910,"  he  attempts  to  set  forth  five  different  causes 
of  action,  and  will  be  compelled  to  separately  state  and  number  them 
as  required  by  section  483  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  defendant,  New  Yorker  Staats-Zeitung, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  19th  day  of  December,  1011, 
denying  the  defendant's  motion  to  require  the  plaintiff  to 
amend  liis  complaint  so  as  to  separately  state  and  number  the 
various  causes  of  action  therein. 

John  E.  Donnelly  [Alfred  J.  Amend  with  him  on  the  brief), 
for  the  appellant. 

Lyle  Evans  Mahan,  for  the  respondent. 

Laughun,  J. : 

This  is  an  action  to  recover  damages  for  deceit.  The  plain- 
tiff alleges  that  in  the  month  of  March,  1897,  he  made  a  con- 
tract with  the  defendant,  which  was  the  publisher  of  a  news- 
paper known  as  the  New  Yorker  Staats-Zeitung,  by  which  he 
became  its  special  advertising  agent  to  secure  advertising 
matter  for  the  newspaper,  and  the  defendant  became  obligated 
to  pay  him  a  specified  commission  on  advertising  matter  solic- 
ited by  him  and  on  future  business  with  the  customers  he 
obtained.  He  alleges  that  he  was  induced  to  make  the  con- 
tract by  false  and  fraudulent  representations  made  by  the 
defendant  with  respect  to  the  daily  circulation  of  its  newspaper 
which  it  knew  to  be  false;  that  he  was  authorized  to,  and  did 
represent,  in  soliciting  advertisements,  that  the  daily  circula- 
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tion  was  as  represented  to  him  by  the  defendant  when  in  fact 
it  was  from  twenty  to  thirty  thousand  copies  less;  that  he  did 
not  discover  the  falsity  of  the  representations  until  the  1st 
day  of  February,  1910,  and  that  he  sustained  large  damages 
thereby.  The  plaintiff  further  alleges  that  he  entered  into  a 
similar  contract  with  the  defendant  in  January,  1907,  and  that 
this  contract  "  was  subsequently  renewed  for  each  of  the  years 
lUos^  1909  and  1910;"  and  that  plaintiff  entered  into  and  con- 
tinued in  defendant's  employ  under  the  first  contract  until  the 
1st  day  of  January,  1907,  and  in  the  years  1907,  1908,  1909 
and  1910  imtil  the  first  day  of  February  of  that  year  imder  the 
contracts  made  for  those  respective  years.  He  further  alleges 
that  like  false  representations  were  made  to  induce  him  to 
enter  into  each  of  the  contracts,  and  that  he  was  likewise 
deceived  thereby. 

Without  expressing  any  opinion  as  to  the  sufficiency  of  the 
allegations  of  the  complaint  to  show  substantial  damages,  we 
are  of  opinion  that  the  plaintiff  has  attempted  to  set  forth  five 
different  causes  of  action,  and  he  should,  therefore,  be  com- 
pelled to  separately  state  and  nmnber  them.  He  pleads  five 
different  contracts,  and  he  claims  damages  on  account  of  the 
false  representations  of  the  defendant  in  inducing  him  to  make 
each  of  the  contracts.  The  defendant  was,  therefore,  entitled 
to  have  the  causes  of  action  separately  stated  and  numbered 
as  required  by  the  provisions  of  section  483  of  the  Code  of  Civil 
Procedure. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 

Apr  Div.— Vol.  CXUX.       4 
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Louis  Kane,  an  Infant,  by  Phiup  Kane,  His  Guardian  ad 
Litem,  Appellant,  v.  Berry  B.  Simons  and  Jacob  Moers- 
FELDER,  Doing  Business  under  the  Firm  Name  and  Siyle  of 
Simons  and  Moersfelder,  Bespondents. 

First  Dei)artment,  February  2,  1912. 

Negligence  —  liability  of  contractor  for  injury  to  boy  from  faU  of 
building  material  piled  in  street  —  evidence  —  contributory  negli- 
gence —  liability  of  sub-contractor. 

In  an  action  for  personal  injuries  brought  by  an  infant  against  the 
defendants,  who  were  under  contract  to  furnish  and  set  the  iron  beams 
in  the  construction  of  a  building,  it  appeared  that  during  the  progress 
of  the  work  the  sidewalk  became  impassable,  and  that  the  plaintiff 
being  obliged  to  turn  into  a  carriageway  to  pass  around  a  pile  of  the 
iron  beams,  was  injured  by  one  of  the  beams  which  fell  upon  his  foot. 
There  was  no  evidence  of  negligence  on  the  part  of  the  boy,  and  there 
was  nothing  to  account  for  the  falling  of  the  beam  other  than  that  it 
must  have  been  insecurely  piled. 

Heldy  that  the  dismissal  of  the  complaint  at  the  close  of  the  plaintifTs 
case  was  error. 

That  the  fact  that  the  beams  were  to  be  used  by  a  sub-contractor  did  not 
relieve  the  defendants  from  liability,  since  it  w€w  fairly  to  be  inferred 
from  the  evidence  that  the  injuiry  was  caused  by  the  improper  piling  of 
the  beams  by  them. 

Appeal  by  the  plaintiff,  Louis  Kane,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  30th  day 
of  March,  1911,  upon  the  dismissal  of  the  complaint  by  direc- 
tion of  the  court  at  the  close  of  plaintiff's  case  on  a  trial  at  the 
New  York  Trial  Term. 

John  McO.  OoodalCj  for  the  appellant. 

Benjamin  ReasSy  for  the  respondents. 

Laughun,  J. : 

The  defendants  were  under  contract  to  furnish  and  set  the 
iron  beams  in  the  construction  of  a  building  on  the  premises 
227-231  East  Ninety-eighth  street,  borough  of  Manhattan, 
New  York.  They  furnished  all  of  the  iron  beams  pursuant  to 
their  contract,  but  sublet  part  of  the  work  of  setting  them. 
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During  the  progress  of  the  work  the  sidewalk  hecame  impass- 
able and  building  material  was  piled  in  the  can-iageway  on  the 
northerly  side  of  the  street.     On  the  4th  day  of  March,  1906, 
the  plaintiff,  who  was  then  ten  years  of  age,  was  going  easteriy 
on  the  northeriy  side  of  this  street  and  was  obhged  to  turn  into 
the  carriageway  to  pass  around  a  pile  of  about  twenty-five 
large  iron  beams,  eleven  feet  or  more  in  length,  and  while  he 
was  walking  alongside  of  the  pile  one  of  the  beams  fell  upon 
his  leg  and  injured  it.    This  action  was  brought  to  recover 
the  damages  thus  sustained.     There  was  no  evidence  of  negli- 
gence on  the  part  of  the  boy,  and  there  was  nothing  to  account 
for  the  falling  of  the  beam  other  than  that  it  must  have  been 
insecurely  piled.    The  plaintiff  was  nonsuited  upon  the  ground 
that  it  was  not  shown  that  the  defendants  deposited  the  beams 
on  the  street,  or  were  responsible  for  the  manner  in  which  they 
were  piled. 

We  are  of  opinion  that  the  jury  would  have  been  warranted 
on  the  evidence  in  finding  that  the  beams  were  negligently 
piled,  and  defendants  were  responsible  therefor.  Under  their 
contract  it  was  their  duty  to  furnish  the  iron,  and  one  of  them 
testified  that  they  did  furnish  all  of  the  iron  used  in  the  con- 
struction of  this  building,  and  it  was  further  shown  that  the 
pile  of  beams  in  question  were  subsequently  used  in  the  con- 
struction of  the  building.  The  fact  that  the  beams  were  to  be 
used  by  a  sub-contractor  does  not  relieve  the  defendants  from 
liabiUty,  for  it  is  fairly  to  be  inferred  from  the  evidence  that 
the  injury  was  caused  by  the  improper  piling  of  the  beams, 
and  not  by  any  use  of  them  by  a  sub-contractor  after  being 
delivered  on  the  street  imder  defendants'  contract. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowling,  JJ., 

concurred. 

Judgment  i-evei-sed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 
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Charles  McC.  Chapman,  Respondent,  v,  George  R.  Read 
AND  Company,  Apj^ellant. 

First  Department,  February  2,  1912. 

Motion  and  order  —  demand]  for  alternative  relief — section  768  of  the 
Code  of  Civil  Procedure  construed — judgment  on  pleadings  —  com- 
plaint stating  cause  of  action  —  action  against  real  estate  broker  — 
discovery  —  examination  of  corporation  before  triaL 

A  defendant  moving  for  judgment  on  the  pleadings  may  as  alternative 
relief  ask  for  an  order  vacating  an  order  for  an  examination  before  trial. 

Such  alternative  relief  is  authorized  since  section  708  of  the  CJode  of  Civil 
Procedure,  as  amended  by  chapter  763  of  the  Laws  of  1911,  the  ijuriwse 
of  which  amendment  is  to  allow  cither  party  to  amotion  to  demand  such 
relief  as  he  deems  himself  entitled  to  upon  the  facts  presented  in  order 
to  save  time  to  the  court  and  expense  to  litigants. 

A  motion  for  judgment  on  the  pleadings  should  not  be  granted  upon  the 
ground  that  the  complaint  fails  to  state  a  cause  of  action  where  it 
alleges  that  the  defendant,  a  real  estate  broker,  having  the  exclusive 
right  to  rent  offices  leased  by  the  plaintiff,  induced  him  to  vacate  and 
promise  to  pay  commissions  in  reliance  upon  the  defendant's  absolute 
undertaking  to  obtain  a  sub-tenant,  and  upon  his  statement  that  he  had 
obtained  one,  substantial  damages  being  pleaded. 

Where  the  defendant  in  such  action  is  a  corporation  and  the  plaintiff 
shows  that  the  agreement  upon  which  he  bases  his  action  was  made 
with  one  whom  he  understood  to  be  the  defendant's  authorised  agent, 
he  is  entitled  to  examine  the  defendant  before  trial  in  order  to  show  the 
agent's  authority.  Only  one,  not  two,  of  the  defendant's  officers  should 
be  examined. 

Appeal  by  the  defendant,  George  R.  Read  and  Company, 
from  an  order  of  the  Appellate  Tenn  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  10th  day  of  November,  1911,  affirming  an  order  of  the  City 
Court  of  the  city  of  New  York,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  Dth  day  of  September,  1011,  denying 
the  defendant's  motion  for  judgment  on  the  pleadings  and  to 
vacate  an  order  for  the  examination  of  the  defendant  before 
trial  by  two  of  its  officers. 

Louis  Lowensteiu,  for  the  appellant. 

E.  Crosby  Kindlebergcr^  for  the  respondent. 
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Lauohlix,  J.: 

The  learned  justice  of  the  City  Court  was  of  the  opinion  that 
it  was  improper  to  combine  in  a  single  motion  an  application 
for  judgment  on  the  pleadings  or,  in  the  alternative,  to  vacate 
the  order  for  the  examination  of  the  defendant;  but  he  was 
also  of  the  opinion  that  the  motion  should  be  denied  on  the 
merits.  The  respondent  seeks  to  sustain  the  determination  on 
the  ground  that  the  motion  was  tmauthorized  for  the  reason 
that  it  combined  demands  for  relief  of  a  different  nature, 
depending  on  different  facts  and  circumstances  wholly  imre- 
lated.  We  are  of  opinion  that  the  practice  is  authorized  by 
section  768  of  the  Code  of  Civil  Procedure,  as  amended  by 
chapter  763  of  the  Laws  of  1911.  That  section,  so  far  as  mate- 
rial to  the  question  now  imder  consideration,  is  as  follows: 
"The  party  making  a  motion  may,  in  the  notice  thereof, 
specify  one  or  more  kinds  of  relief  in  the  alternative  or  other- 
wise, and  the  adverse  party  must,  where  at  least  eight  days' 
notice  of  the  motion  shall  be  given,  at  least  one  day  prior  to 
the  time  at  which  the  motion  is  noticed  to  be  heard,  serve  upon 
the  attorney  for  the  moving  party  copies  of  the  affidavits  and 
papers  which  he  expects  to  read  in  opposition  to  the  motion;  he 
may,  at  least  three  days  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  a  notice,  with  or  without  affidavits  or  other  papers  in 
support  thereof,  specifying  any  kind  or  kinds  of  relief  in  the 
alternative  or  otherwise  to  which  he  claims  to  be  entitled  in  the 
action  whether  the  relief  so  asked  for  be  responsive  or  not  to 
the  relief  asked  for  by  the  moving  party."  This  legislative 
enactment  should  receive  a  liberal  construction  to  accomplish 
the  purpose  intended.  It  is  quite  clear  that  the  purpose  of  the 
Legislature  was  to  enable  not  only  a  moving  party,  but  a  party 
against  whom  a  motion  is  made,  to  demand  such  relief,  as,  on 
the  facts  presented,  he  deems  himself  to  be  entitled  to  at  the 
time,  and  thus  minimize  practice  motions  and  both  save  time 
to  the  courts  and  expense  to  litigants. 

The  appellant  contends  that  its  motion  for  judgment  on  the 
pleadings  should  have  been  granted  upon  the  ground  that  the 
complaint  fails  to  state  a  cause  of  action.  The  theory  of  the 
appellant  is  that  the  complaint  shows  that  it  was  employed  by 
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the  plaintiff  as  a  real  estate  broker  to  sublet  an  office,  of  which 
it  held  the  lease,  at  60  Wall  street,  and  that  by  virtue  of  such 
employment  a  broker  does  not  become  liable  to  obtain  a  tenant 
at  any  and  all  events,  and  that  as  no  tenant  was  obtained  and 
no  facts  showing  negligence  alleged,  although  negligence  is 
charged,  there  is  no  cause  of  action.  We  are  of  opinion,  how- 
ever, that  the  plaintiff  sufficiently  alleges  an  absolute  under- 
taking on  the  part  of  the  defendant,  which  had  entire  and 
exclusive  charge  of  renting  the  offices  in  the  building  in  ques- 
tion, to  obtain  a  sub-tenant  on  the  terms  set  forth,  for  the 
remainder  of  plaintiff's  term  to  a  tenant  which  it  represented 
that  it  had  obtained  in  consideration  of  the  immediate  surren- 
der of  the  office  by  plaintiff,  and  an  agreement  on  his  part  to 
pay  it  a  commission,  and  that  relying  thereon  he  vacated  the 
offices  and  surrendered  possession.  On  this  theory  the  com- 
plaint clearly  states  a  cause  of  action,  and  substantial  damages 
are  pleaded. 

The  appellant  also  contends  that  its  motion  to  vacate  the 
order  for  the  examination  of  two  officers  of  the  defendant, 
which  was  granted  as  to  one  of  the  officers  upon  the  theory 
that  the  examination  of  one  alone  would  suffice,  should  have 
been  granted  in  toto.  The  defendant  is  a  corporation.  The 
plaintiff  shows  that  the  agreement  upon  which  he  bases  his 
action  was  made  by  him  with  one  W.  H.  Class,  Jr.,  whom  he 
understood  to  be  the  defendant's  authorized  agent.  It  is  mani- 
f^t  that  the  examination  of  an  officer  of  the  defendant  is 
essential  to  plaintiff  to  show  the  authority  of  Class  to  negotiate 
the  contract.  The  learned  trial  justice  properly  limited  the 
examination  to  one  of  the  officers  of  the  defendant,  which  is 
the  practice  approved  by  this  court  in  such  case.  {Solar  Bak- 
ing Powder  Co.  v.  Royal  Baking  Powder  Co.y  128  App.  Div. 
553.) 

It  follows  that  the  determination  of  the  Appellate  Term 
should  be  affirmed,  with  costs, 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Determination  affirmed,  with  ten  dollars  costs  and 
disbursements. 
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In  the  Matter  of  the  Apphcation  of  The  City  of  New  York, 
Kespondent,  by  the  Corporation  Counsel,  for  the  Appoint- 
ment of  Commissioners  of  Estimate  and  Assessment  to 
Ascertain  and  Determine  the  Compensation  Which  Should 
Justly  Be  Made  for  the  Discontinuance  and  Closing  of  West 
One  Hundred  and  Fifty-first  Street,  from  the  Easterly  Side 
of  Eiverside  Drive  Extension  to  the  United  States  Bulkhead 
Line,  Hudson  Eiver,  in  the  Twelfth  Ward,  in  the  Borough 
of  Manhattan,  in  the  City  of  New  York. 

Jessie  Gillender  and  Francis  Higgins,  Appellants. 

First  I>epartmeiit,  February  9,  1912. 
Sminent  domain— clGsing  street  in  city  of  New  York  —  damage  to 
abutting  owners — evidence — review  of  determination  of  commission- 
ers—jurisdiction  of  commissioners  to  determine  question  of  title  — 
when  street  deemed  closed  —  right  to  damages  under  Laws  of  1896, 
chapter  1006,  section  6. 

Where,  in  a  proceeding  instituted  by  the  city  of  New  York  for  the  appoint- 
ment of  commissioners  to  ascertain  and  determine  the  damages  caused 
to  abutting  owners  by  the  closing  of  a  street,  the  evidence  with  respect 
to  the  value  of  the  parcel  and  to  the  damage  caused  thereto  by  closing 
the  street  is  conflicting  and  no  theory  is  presented  by  the  witnesses 
called  by  the  city  or  by  the  owner  uix>n  which  it  can  be  determined  with 
^y  degree  of  certainty  what  the  value  of  the  property  was  before  the 
street  was  discontinued,  or  what  its  value  is  with  the  street  closed,  the 
^seisone  in  which  the  personal  view  of  the  commissioners  must  be  given 
^eat  Weight,  and  their  determination  as  to  the  amount  of  damages  should 
oot  be  disturbed  where  there  is  no  basis  in  the  evidence  for  doing  so. 
^  ^  proceeding  instituted  to  determine  the  damages  caused  by  closing  a 
^'^t,  the  principle  that  a  party  attempting  to  acquire  title  to  property 
y  eminent  domain  cannot  claim  that  it  already  has  the  title  or  ease 
^®^t  which  it  seeks  to  condemn,  does  not  apply,  and  the  commissioners 
^Ve  jurisdiction  to  determine  the  question  of  title, 
^^■^t  is  deemed  legally  closed  for  the  purpose  of  determining  who  are 
^^Uled  to  an  award  of  damages,  not  at  the  time  the  award  for  dam 
^^8  is  made,  but  at  the  time  that  the  essential  statutory  steps  have 
q/^U  taken  and  the  right  to  damages  then  accrues. 
y  ^^^^rily  the  right  to  damages  under  section  6  of  chapter  1006  of  the 
jl^'^s  of  1895  depends  ux)on  the  claimant  being  an  abutting  owner  on  the 
^^*1i  of  the  street  discontinued,  but  the  statute  is  very  broad  and  may 
J     ^''eaflonably  construed  to  embrace  the  claim  of  a  party  whose  property 
«  ^^ft  without  present  access  or  the  prospect  of  access  in  the  immediate 
^^^tji-e,  although  he  is  not  an  abutting  owner. 
^^te,  J.,  dissented,  in  part. 
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Separate  appeals  by  Jessie  Gillender  and  Francis  Higgins, 
claimants,  from  parts  of  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  20th  day  of  January, 
1910,  confirming  the  report  of  commissioners  of  estimate  and 
assessment  herein,  as  amended  by  a  supplemental  report,  with 
notice  of  an  intention  by  each  appellant  to  bring  up  for  review 
various  intermediate  orders  in  the  proceeding. 

Charles  De  Hart  Brower,  for  the  appellant  Gillender. 

James  A.  Deeringy  for  the  appellant  Higgins. 

L.  Howell  La  Motte^  for  the  respondent  City  of  New  York. 

Laughun,  J. : 

This  is  a  proceeding  instituted  by  the  city  of  New  York  for 
the  appointment  of  commissioners  to  ascertain  and  determine 
the  damages  caused  by  the  closing  of  West  One  Hundred  and 
Fifty-first  street,  west  of  the  easterly  line  of  Eiverside  Drive 
extension,  excepting  that  part  of  said  street  which  is  included 
within  the  limits  of  Twelfth  avenue  at  its  intersection  with 
said  avenue. 

The  appellant  Gillender  is  the  owner  of  damage  parcel 
No.  3,  which  abuts  on  the  northerly  side  of  the  discontinued 
street,  west  of  TweKth  avenue,  and  she  has  been  awarded 
$17,760.71  therefor.  She  contends  that  the  award  is  inade- 
quate. The  entire  parcel  is  under  water,  and  is  unimproved, 
with  the  exception  that  a  frame  building  stands  partly 
thereon  and  partly  on  Twelfth  avenue,  and  a  narrow  dock 
or  pier  extends  partly  along  the  easterly  boundary  of  the 
parcel.  It  does  not  definitely  appear  what  income  she  has 
been  deriving  therefrom,  although  it  does  appear  that  she 
received  about  $2,000  for  the  use  of  this  dock  and  building 
and  a  station  on  parcel  No.  4  and  the  use  of  the  water  front 
one  year.  The  evidence  with  respect  to  the  value  of  the 
parcel  and  to  the  damage  caused  thereto  by  closing  the  street 
is  conflicting;  and  no  theory  is  presented  by  the  witnesses 
called  by  the  city  or  by  the  owner  w^n  which  it  can  be  deter- 
mined with  any  degree  of  certainty  what  the  value  of  tlie 
property  was  before  the  street  was  discontinued,  or  what  it^ 
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value  is  with  the  street  closed.  It  may  still  be  utilized  as 
river  front  property  accessible  from  the  river,  but  the  only 
present  access  to  it  has  been  cut  off  by  discontinuing  the  street. 
It  still,  however,  abuts  on  Twelfth  avenue,  the  title  to  which 
has  been  acquired  by  the  city,  but  which  has  not  been  improved 
and  is  under  water  and  at  present  aflfords  no  access  to  the 
property. 

Under  the  grant  by  which  the  predecessor  in  title  of  appel 
lant  Gillender  acquired  title  to  this  land  under  water  from  the 
city  the  grantee  and  his  heirs  and  assigns  were  obhgated  on 
three  months'  notice  from  the  city  to  construct  bulkheads, 
wharves,  streets  and  avenues  in  the  streets  and  avenue  adja- 
cent thereto  and  to  improve  them  for  said  purposes  and  main- 
tain them  at  their  own  expense  as  required  by  the  city,  which 
obligation  they  have  not  yet  been  called  upon  to  perform,  but 
doubtless  her  obligation  would  not  now  extend  to  Twelfth 
avenue  as  changed  in  so  far  as  the  same  was  newly  acquired. 
The  case  is  one  in  which  the  personal  view  of  the  commissioners 
must  be  given  great  weight,  and  there  is  no  basis  presented  by 
the  evidence  \tpon  which  the  court  would  be  justified  in  revers- 
ing the  determination  of  the  commissioners  with  respect  to  the 
amount  of  the  damages. 

The  appellant  Gillender  also  claims  to  be  the  owner  of  dam- 
age parcel  No.  4,  but  the  conamissioners  have  found  that  title 
to  this  parcel  is  in  the  city,  and  have  made  no  award  therefor. 
The  learned  counsel  for  the  appellant  contends  that  the  com- 
missioners were  not  authorized  to  determine  the  ownership  of 
the  parceL  This  contention  is  based  on  the  decisions  which  hold 
that,  where  an  eminent  domain  proceeding  is  instituted  to 
acquire  title  to  property,  the  party  instituting  the  proceeding 
cannot  claim  that  it  already  has  the  title  or  easement  which  it 
seeks  to  condenm.  {Matter  of  City  of  YonkerSy  117  N.  Y.  564; 
City  of  Geneva  v.  Hensoriy  195  id.  447;  Matter  of  Village  of 
Olean  v.  Steyyiery  135  id.  341.)  We  are  of  opinion  that  these 
authorities  are  not  applicable  here,  and  that  the  commissioners 
had  jurisdiction  to  determme  the  question  of  title.  This  pro- 
ceeding was  not  instituted  to  acquire  land,  but  to  detemune 
the  damages  caused  by  closing  the  street.  The  proceeding  was 
instituted  by  the  city  pursuant  to  the  provisions  of  section  4  of 
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chapter  1006  of  the  Laws  of  1895  for  the  appointment  of  com- 
missioners to  ascertain  and  determine  the  compensation  which 
should  justly  be  made  to  the  respective  owners,  lessees,  parties 
and  persons  respectively  entitled  unto  or  interested  in  the 
lands,  tenements,  hereditaments  and  premises,  rights,  ease- 
ments or  interests  therein,  taken,  affected,  damaged,  extin- 
guished or  destroyed  by  the  discontinuance  or  closing  of  the 
street.  No  one  was  specifically  made  a  party  to  the  proceeding 
by  the  city,  but,  pursuant  to  the  requirements  of  the  statute  (§  G), 
the  commissioners  gave  notice  of  their  appointment  by  publish- 
ing the  same  in  the  City  Record^  and  required  all  parties  and 
persons  interested  to  present  their  claims,  specifying  the  time 
and  place  when  they  would  be  afforded  a  hearing.  The  appel- 
lant Gillender  thereafter  filed  a  petition  with  the  commissioners 
claiming  that  she  owned  certain  premises,  without  describing 
them,  which  were  damaged  by  the  closing  and  discontinuance 
of  the  street,  and  praying  that  a  just  and  adequate  award  be 
made  therefor  to  her.  It  may  be  as  claimed  that  the  proceed- 
ing was  instituted  in  consequence  of  the  injunction  she  had 
obtained,  but  that  is  not  material,  for  she  could  have  compelled 
the  city  to  institute  it.  She  came  into  the  proceeding  pur- 
suant to  this  petition,  and  thereafter  claimed  title  to  both  of 
the  parcels  now  known  as  damage  parcels  Nos.  3  and  4,  and 
gave  evidence  which  she  contends  shows  her  title  and  her  dam- 
ages. The  city  also  gave  evidence  tending  to  show  title  in  it  to 
parcel  No.  4.  In  the  year  1837  one  Carman  acquired  title  to 
the  upland  extending  from  the  Hudson  river  between  the 
center  line  of  One  Hundred  and  Fifty-first  street  and  the  cen- 
ter line  of  One  Hundred  and  Fifty-third  street  easterly  to 
Kingsbridge  road.  Damage  parcel  No.  4  lies  below  and 
to  the  west  of  the  original  high-water  line  of  the  Hudson 
river  and  was  submerged  at  this  time.  It,  together  with 
other  land  under  water  along  this  part  of  the  river,  was 
granted  to  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  in  the  year  1826  by  letters  patent.  On 
the  30th  day  of  December,  1852,  the  city  conveyed  to  Carman 
the  land  imder  water  between  the  center  Imes  of  One  Hundred 
and  Fifty-first  street  and  One  Hundred  and  Fifty-third  street, 
extending  into  the  river,  and  the  lands  thus  conveyed  were 
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bounded  on  the  east  by  the  original  high-water  line,  and  on 
the  west  by  a  line  parallel  with  Twelfth  avenue,  as  shown  on  a 
map  annexed  to  the  conveyance,  and  450  feet  westerly  there- 
from. This  deed  from  the  city  to  Carman  contained  the  follow- 
ing clause;  "  Saving  and  resenting  from  and  out  of  the  hereby 
granted  premises  so  much  thereof  as  by  said  map  annexed 
forms  part  or  portions  of  the  Twelfth  Avenue,  One  hundred 
and  fifty-first.  One  himdred  and  fifty -second  and  One  hundred 
and  fifiy-third  Streets  for  the  uses  and  purposes  of  public 
streets,  avenues  and  highways  as  hereinafter  mentioned." 

The  map  annexed  to  the  conveyance  shows  Twelfth  avenue 
at  right  angles  to  these  streets,  and  that  the  high- water  line 
ran  diagonally  across  Twelfth  avenue  between  One  Himdred 
and  Fifty-first  and  One  Himdred  and  Fifty- third  streets,  leav- 
ing part  of  T  weKth  avenue  between  these  points  on  either  side 
of  it.    Damage  parcel  No.  4  lies  wholly  within  the  lines  of 
Twelfth  avenue,  as  shown  on  this  map,  and  wholly  west  of  the 
original  high-water  line.     We  are  of  opinion  that  the  land 
within  the  lines  of  Twelfth  avenue  and  the  streets  shown  on 
the  map  were  excepted  from  the  grant,  and  that  the  title 
thereto  remained  in  the  city.     {Langdon  v.  Mayor,  etc.,  93 
N.  T.  129,   149;    Consolidated  Ice  Co,    v.  Mayor,  53  App. 
Div.  260;  aflfd.,  166  N.  Y.  92,  99.)    In  the  year  1869  the  com- 
nuasioners  of  Central  Park,  pursuant  to  the  provisions  of  chap- 
ter 697  of  the  Laws  of  1867,  changed  the  location  of  Twelfth 
avenue  at  the  point  in  question,  leaving  the  avenue  abandoned 
as  to  this  parcel  No.  4,  which  was  left  bounding  on  the  easterly 
line  of  Twelfth  avenue,  as  changed  and  lying  between  Twelfth 
avenue  as  changed  and  the  westerly  boundary  of  the  railroad 
right  of  way.     Section  3  of  chapter  697  of  the  Laws  of  1867, 
under  which  the  location  of  Twelfth  avenue  was  changed,  con- 
tained, among   other   things,  a  provision  as  follows:  "The 
ahutting  owners  on  such  of  said  streets,  avenues  and  roads  as 
have  been  opened  or  ceded,  and  as  shall  be  abandoned  or  closed 
under  the  provisions  of  this  act,  shall  become  and  be  seized  in 
fee  simple  absolute  therein  to  the  center  line  thereof  in  front 
of  his  or  their  lands  respectively." 

The  api>ellant  Gillender  contends  that,  by  virtue  of  this  pro- 
vision of  the  statute,  her  predecessor  in  title  became  the  owner 
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in  fee  simple  of  this  parcel.  The  right  of  way  of  the  railroad, 
which  had  been  acquired  at  that  time,  was  between  this  parcel 
and  the  lands  of  her  predecessor  in  title  on  the  east,  and  other 
lands  of  her  predecessor  in  title  abutted  on  the  old  westerly- 
line  of  Twelfth  avenue,  and  touched  the  parcel  in  question  at 
its  extreme  northwesterly  comer.  In  other  words,  this  parcel 
lay  diagonally  well  within  the  lines  of  old  Twelfth  avenue, 
leaving  land  upon  either  side  of  it  between  it  and  the  exterior 
lines  of  the  avenue,  except  at  the  northwesterly  comer  as 
stated.  The  part  of  this  land  belonging  to  the  appellant's  pred- 
ecessor in  title,  which  touched  this  parcel  in  the  manner  indi- 
cated, was,  however,  acquired  by  the  city  and  included  within 
the  new  lines  of  Twelfth  avenue  in  the  proceeding  to  change 
the  location  of  Twelfth  avenue.  We  do  not  deem  it  necessary 
to  consider  the  arguments  pro  and  con  with  respect  to  whether 
the  appellant's  predecessor  in  title  was  an  abutting  owner  who 
could  take  under  the  statute  a  part  of  the  discontinued  avenue, 
for,  as  has  been  seen,  the  fee  to  this  parcel  remained  in  the  city, 
and  the  mere  act  of  the  Legislature  could  not  divest  the  city 
of  its  title.  {Consolidated  Ice  Co.  v.  Mayor^  supra.)  The 
appellant  Gillender  claims  in  a  way,  without  making  a  special 
point  of  it,  that  she  has  title  to  this  parcel  by  adverse  posses- 
sion. The  basis  for  this  claim  is  evidence  that  in  the  year  1868 
Carman  was  in  possession  of  the  property  and  built  a  small 
railroad  station,  known  as  the  Carmansville  depot,  for  the  use 
of  the  i)eople  in  that  vicinity,  and  a  ramp  or  roadway,  and  a 
bridge  to  give  access  from  easterly  of  the  railroad  through  One 
Hundred  and  Fifty-first  street  to  the  station,  and  that  the 
station  building  has  remained  there  and  has  been  used  both 
as  a  railroad  station  and  after  its  use  as  such  was  discontinued 
by  the  railroad  for  dwelling  house  purposes  ever  since,  and  that 
the  railroad  company  recognized  appellant's  father's  claim  to 
ownership  in  the  year  1899  by  taking  a  lease  of  the  parcel  in 
question  f ix)m  him  and  paying  him  rent  therefor,  but  down  to 
that  date  the  only  evidence  of  actual  occupancy  or  possession 
was  by  the  railroad  company  in  using  this  way  and  station 
under  a  claim  in  its  own  right,  and  there  was  no  inclosing  or 
cultivating.  Taxes  have  been  jmid  on  the  parcel  since  1873  by 
appellant's  father,  and  after  his  death  in  1900  hy  appellant,  but 
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it  is  not  claimed  that  this  is  evidence  of  possession  by  either  o£ 
them,  and  manifestly  it  is  not.  This  evidence  is  wholly  inade- 
quate to  establish  title  in  the  appellant  by  adverse  possession. 
The  commissioners,  therefore,  did  not  err  in  declining  to  make 
an  award  to  appellant  for  this  parcel. 

Appellant  Higgins  owns  the  premises  known  in  the  record 
as  damage  parcels  Nos.  1  and  2,  which  lie  between  One  Hmi- 
dred  and  Fifty-second  and  One  Hundred  and  Fifty-third  streets 
and  bomid  on  both  streets.  Damage  parcel  No.  1  is  bounded 
on  the  east  by  the  westerly  line  of  Twelfth  avenue,  as  changed, 
apd  damage  parcel  No.  2  is  bounded  on  the  west  by  the  east- 
erly line  of  Twelfth  avenue,  as  changed.  Both  parcels  are  wholly 
west  of  the  original  high- water  line,  and  parcel  No.  1  is  wholly 
under  water  now,  while  parcel  No.  2  is  at  present  upland. 
Twelfth  avenue  at  this  point  has  not  been  improved  and, 
as  already  stated,  cannot  be  used  in  its  present  condition,  for 
it  is  partly  under  water.  West  One  Hundred  and  Fifty-second 
and  One  Hundred  and  Fifty-third  streets,  as  well  as  Twelfth 
avenue,  prior  to  the  times  in  question,  had  been  acquired  by 
the  city  in  fee  for  the  purposes  of  public  streets,  but  none  of 
them  had  been  improved  or  opened  or  used  as  public  streets  in 
the  vicinity  in  question,  and  they  were  and  are  inaccessible  on 
account  of  the  irregular  surface  and  steep  grade  rising  to  the 
east.  Although  no  formal  proceedings  to  discontinue  any  parts 
of  West  One  Himdred  and  Fifty-second  and  One  Hundred  and 
Fifty-third  streets  have  been  taken  by  the  city,  they  have  been 
effectually  cut  off  between  these  parcels  owned  by  the  appellant 
Higgins  and  Broadway  by  the  proceedings  for  opening  and 
improving  Riverside  Drive  extension.  The  lands  acquired  for 
Riverside  Drive  extension  abutted  on  the  railroad  right  of  way 
on  the  east,  and  the  driveway  proper  at  this  point  crosses  One 
Hundred  and  Fifty-second  and  One  Hundred  and  Fifty-third 
streets  on  an  embankment,  the  surface  of  the  driveway  being 
about  seventy  feet  above  the  high- water  line,  and  no  opening  has 
been  left  for  either  of  these  streets,  and  these  parcels  are  left 
without  any  possible  access  to  the  city  through  either  One  Hun- 
dred and  Fifty-second  or  One  Hundred  and  Fifty-third  streets. 
The  lands  acquired  for  the  extension  of  Riverside  drive  were 
acquired  and  the  improvement  was  made  piuBuant  to  the  pro- 
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visions  of  chapter  665  of  the  Laws  of  1897.  Title  to  such  lands 
vested  in  the  city  on  the  22d  day  of  September,  1900.  The 
report  of  the  commissioners  of  estimate  and  assessment 
appointed  in  that  proceeding  was  confirmed  on  the  17th  day 
of  April,  1903.  The  map  under  which  the  necessary  lands 
wei'e  acquired  was  accompanied  by  a  profile  made  by  the  engi- 
neer of  street  openings,  and  it  showed  the  profile  of  the 
improvement  to  be  made  and  that  One  Hundred  and  Fifty- 
second  and  One  Himdred  and  Fifty-third  streets  were  to  be 
cut  off  thereby,  but  that  One  Hundred  and  Fifty-first  street 
was  to  be  left  open,  passing  under  the  driveway  through  an 
archway.  On  the  7th  day  of  July,  1905,  the  board  of  estimate 
and  apportionment,  acting  under  the  authority  conferred  by  sec- 
tion 442  of  the  Greater  New  York  charter  (Laws  of  1901,  chap. 
466,  as  amd.  by  Laws  of  1903,  chap.  409),  adopted  a  resolu- 
tion discontinuing  One  Hundred  and  Fifty-first  street  from  the 
easterly  side  of  the  Eiverside  Drive  extension  to  the  United 
States  bulkhead  line  in  the  Hudson  river,  and  this  resolution 
was  approved  by  the  mayor  and  became  effective  on  the  twelf  tli 
day  of  the  same  month.  By  the  Eiverside  Drive  extension 
proceedings  the  city  acquired  title  to  a  parcel  or  part  of  a 
parcel  of  land  owned  by  the  appellant  Higgins  abutting  on  the 
easterly  line  of  the  railroad  right  of  way,  but  did  not  take  any 
part  of  either  of  the  parcels  in  question  in  this  proceeding.  It 
is  contended  by  counsel  for  the  city  that  appellant  Higgins 
should  have  obtained  his  damages  in  that  proceeding,  and  that 
he  is  deemed  to  have  obtained  them  therein.  No  provision  of 
the  statute  is  cited,  and  we  find  none  indicating  a  legislative 
intent  that  the  condemnation  commissioners  were  authorized 
to  award  damages  for  parcels  no  part  of  which  was  acquired 
by  the  city,  and  by  the  .provisions  of  section  3  of  the  act  the 
proceedings  under  it  appear  to  have  been  confined  to  the  land 
acquired.  No  claim  is  made  that  the  appellant  Higgins  had  a 
remedy  under  the  provisions  of  chapter  1006  of  the  Laws  of 
1895  to  recover  damages  on  accoimt  of  West  One  Himdred  and 
Fifty-second  and  West  One  Hundred  and  Fifty-third  streets 
having  been  thus  cut  off  by  the  construction  of  Riverside  drive; 
and  if  he  had,  he  would  doubtless  have  been  confronted  with 
the  fact  that  his  lands  were  still  accessible  through  Twelfth 
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avenue  and  West  One  Hundred  and  Fifty-first  street,  and, 
never  having  been  accessible  through  the  other  streets,  he  could 
not  have  recovered  all  of  his  damages.  Coimsel  for  appellant 
Higgins  contends  that  his  client  could  not  have  obtained  dam- 
ages in  that  proceeding  for  cutting  off  access  to  these  parcels 
through  One  Hundred  and  Fifty-second  and  One  Hundred  and 
Fifty-third  streets,  and  that  if  he  could  it  is  immaterial,  for, 
since  these  streets  were  not  accessible,  he  could  not  have 
proved  more  than  nominal  damages,  and  particularly  as  the 
plan  of  improvement  showed  that  One  Hundred  and  Fifty-first 
street  was  to  be  left  open  which  would  afford  access  to  these 
parcels  and  the  only  access  they  had  ever  had;  and  he  does  not 
seek  to  recover  here  any  damages  caused  to  these  parcels  by 
cutting  off  or  closing  One  Himdred  and  Fifty-second  or  One 
Hundred  and  Fifty-third  streets.  After  the  railroad  was  built, 
and  at  a  time  not  definitely  shown,  but  between  1853  and  1858, 
Carman,  who  was  also  the  predecessor  in  title  of  the  appellant 
Higgins  and  owned  considerable  land  on  the  water  front  west- 
erly of  the  railroad  right  of  way  in  that  vicinity,  constructed  a 
roadway  from  Kingsbridge  road  down  One  Hundred  and  Fifty- 
first  street  to  Twelfth  avenue,  passing  over  the  railroad  tracks 
by  a  bridge  and  then  northerly  by  a  ramp  along  and  within 
the  lines  of  Twelfth  avenue,  as  changed,  to  about  One  Him- 
dred and  Fifty-second  street,  affording  access  to  the  railroad 
station,  to  which  reference  has  been  made,  and  to  the  water 
front  at  the  foot  of  West  One  Hundred  and  Fifty-second  street, 
where  Carman  had  filled  in  the  land  imder  water  and  con- 
structed a  wharf  or  dock,  upon  which  lumber  and  coal  were 
landed.  The  limaber  was  carted  via  this  roadway  to  Carman's 
lumber  yard  on  Tenth  avenue,  and  the  coal  was  carted  by  the 
same  route  to  a  coalyard  at  One  Hundred  and  Fifty-first  street 
and  Tenth  avenue  imtil  1873,  when  the  dock  or  wharf  was 
leased  by  the  appellant's  predecessor  in  title  for  coalyard  pur- 
poses, and  was  so  used  for  a  period  of  about  six  years.  On 
the  19th  day  of  April,  1876,  the  city  acquired  title  to  the  land 
within  the  lines  of  One  Hundred  and  Fifty-first  street, 
although,  as  has  been  seen,  it  had  been  laid  out  on  paper  and 
used  to  a  considerable  extent  for  a  long  period  prior  to  that 
time.     The  Riverside  Drive  extension  improvement  left  One 
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Hundred  and  Fifty-eighth  street  open  to  the  north  of  these 
parcels,  and  One  Hundred  and  Forty-fifth  street  to  the  south, 
but  cut  oflf  all  streets  between  them  excepting  One  Hundred 
and  Fifty -first  street,  which  was  subsequently  cut  off  by  the 
proceedings  for  the  discontinuance  of  part  of  West  One  Hun- 
dred and  Fifty-first  street,  and  the  grade  of  the  streets,  so  cut 
off,  easterly  of  the  driveway  was  made  to  conform  therewith, 
and  thus  the  streets  were  connected  with  the  driveway;  but 
the  westerly  side  of  the  driveway  across  these  streets  was  and 
is  a  high  waU  of  masonry.  The  appellant  Higgins  sold  and 
conveyed  these  parcels  to  the  Guaranty  Trust  Company  on  the 
28th  day  of  December,  1906,  and  the  city  contends  at  the  out- 
set that  he  is  not  entitled  to  an  award  in  any  event.  We  are 
of  opinion  that  this  contention  is  not  tenable.  Although  we 
held  in  an  action  by  the  appellant  Gillender  to  enjoin  tho 
improvement  until  her  easements  were  acquired,  that  the  city 
should  not  be  permitted  to  physically  close  the  street  until  com- 
pensation was  made  (Oillender  v.  City  of  New  Yorky  127  App. 
Div.  G12),  yet  the  rule  is  that,  for  the  purpose  of  determining 
who  are  entitled  to  the  award  for  damages,  the  street  is  deemed 
legally  closed,  not  at  the  time  the  award  for  damages  is  made, 
but  at  the  time  that  the  essential  statutory  steps  have  been 
taken  and  that  the  right  ft)  damages  then  accrues.  {Matter 
of  Mayor,  etc.  [Walton  Ave.],  131  App.  Div.  696;  affd.,  197 
N.  Y.  518;  Matter  of  City  of  New  York  [West  151st  Street], 
132  App.  Div.  867;  Matter  of  Richard  Street^  138  id.  821; 
Matter  of  Mayor,  etc.  [Grote  Street],  139  id.  69;  Matter  of 
Mayor,  28 id.  143;  King  v.  Mayor,  etc.,  102  N.  Y.  171.)  More- 
over the  conveyance  from  appellant  Higgins  to  the  Guaranty 
Trust  Company  was  expressly  made  subject  to  any  proceedings 
then  pending  or  thereafter  brought  relative  to  "establishing, 
altering  or  amending  bulkhead  and  pier  lines  or  laying  out,  clos- 
ing, changing,  amending,  opening  or  otherwise  "  Twelfth  ave- 
nue, One  Hundred  and  Fifty-second  and  One  Hundred  and  Fifty- 
third  streets,  "  or  any  other  Streets  or  Avenues  in  the  Local  Dis- 
trict of  Improvements  in  which  said  premises  are  situated,"  and 
the  Guaranty  Trust  Company  has  made  no  claim  to  the  award. 
There  can  be  no  doubt  on  these  facts  that  the  premises  of  the 
appellant  Higgins  have  been  damaged  by  the  discontinuance 
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of  this  street,  and  that  he  sustained   substantial  damages 
thereby  is  rendered  probable  by  the  fact  that  the  commission- 
ers originally  appointed  made  him  an  award  of  $36,700  there- 
for, which  was  vacated  by  the  court  upon  the  theory  that,  not 
being  an  abutting  owner  on  the  part  of  One  Himdred  and 
Fifty-first  street  discontinued,  he  was  not  entitled  to  any  dam- 
ages, which  niling  controlled  the  action  of  the  commissioners 
on  the  last  hearing.    The  question  is,  therefore,  necessarily 
presented  for  decision  as  to  whether,  by  virtue  of  the  provi- 
sions of  section  6  of  chapter  1006  of  the  Laws  of  1895,  the  com- 
missioners had  jurisdiction  to  award  damages  to  appellant 
Higgins  on  these  parcels. 

The  provisions  of  that  section,  so  far  as  material  to  the  ques- 
tion, are  as  follows:  "They  [the  commissioners]  *  *  * 
shall  proceed  to  make  a  just  and  true  estimate  of  the  com- 
pensation which  should  justly  be  made  for  any  loss  and  dam- 
age to  the  respective  owners,  lessees,  parties  and  persons  respec- 
tively entitled  in  possession,  reversion,  remainder  unto  or  inter- 
ested in  any  land,  tenements,  hereditaments  or  premises,  ease- 
ments, rights,  or  interests  taken,  affected,  damaged,  extin- 
guished or  destroyed  by  or  in  consequence  of  the  discontinuance 
or  closing  of  any  street,  avenue,  road,  highway,  alley,  lane  or 
thoroughfare,  or  any  part  of  any  street,  avenue,  road,  highway, 
alley,  lane  or  thoroughfare,  described  in  said  petition,  *  *  * 
and  to  report  thereon  to  said  Supreme  Court  without  unneces- 
sary delay.  In  the  said  report  *  *  *  in  each  and  every 
case  and  cases  when  the  owners  and  i)arties  interested  or  their 
I'espective  estates  and  interests  are  unknown  or  not  fully 
known  to  the  said  commissioners,  it  shall  be  sufficient  for  them 
to  estimate  and  to  set  forth  and  state  in  their  said  report  in 
general  terms,  the  respective  sums  to  be  allowed  and  paid  to 
the  owners  and  proprietors  generally  of  such  said  lands,  tene- 
ments, hereditaments  and  premises  for  the  loss  and  damage  to 
such  owners,  proprietors  and  parties  interested  in  respect  to 
the  whole  estate  and  interest  of  whomsoever  may  be  entitled 
unto  or  interested  in  the  same,  by  and  in  consequence  of  such 
discontinuance  or  closing." 
This  court,  on  an  appeal  by  the  appellant  Gillender  from  an 
App.  Div.~  Vol.  CXLIX.        5 
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order  amending  this  proceeding  so  as  to  discontinue  it  as  to 
that  part  of  the  street  westerly  of  the  raihxiad  company's  right 
of  way,  which  would  deprive  the  appellant  Gillender  of  her 
rights  as  an  abutting  owner  on  the  part  of  the  street  discon- 
tinued, and  leave  it  a  lawful  street  in  front  of  her  property, 
intimated  that  the  result  of  the  amendment  might  be  to 
deprive  her  of  all  claim  to  damages  {Matter  of  City  of 
New  York  [West  151st  Street^  supra\  but  the  question  was 
not  presented  for  decision  on  that  appeal.  These  facts  pre- 
sent an  imusual  situation,  for  the  property  of  the  appellant 
Higgins  is  peculiarly  situated  and  at  present  wholly  dependent 
upon  One  Hundred  and  Fifty-first  street  for  access.  Ordi- 
narily the  right  to  damages  imder  the  statute  in  question, 
and  under  similar  statutes,  depends  upon  the  claimant  being 
an  abutting  owner  on  the  part  of  the  street  discontinued,  but 
the  language  of  the  statute  is  very  broad  and  may,  I  think,  be 
reasonably  construed  to  embrace  the  claim  of  the  appellant 
Higgins.  If  the  property  in  question  had  other  means  of 
access,  then,  not  being  an  abutting  owner  on  the  street  discon- 
tinued, he  would  have  no  standing  in  this  proceeding,  but  this 
property  is  left,  not  with  less  convenient  access,  but  entirely 
without  present  access  or  the  prospect  of  access  in  the  immediate 
future,  and  this  has  been  held  in  many  cases  to  be  an  impor- 
tant, if  not  a  controlling,  consideration  in  the  construction  of 
analogous  statutes,  to  sustain  their  constitutionality.  {Fearing 
V.  Invin,  55  N.  Y.  486;  Coster  v.  Mayor ,  etc.y  of  Albany  y  43  id. 
399;  Kings  County  Fire  Ins.  Co.  v.  Stevens,  101  id.  411;  Egerer 
V.  N.  F.  C.  ibH.  R.  R.  R.  Co.,  130  id.  108, 113;  Reis  v.  City  of 
New  York,  188  id.  58.)  It  is  contended  that  the  Court  of  Appeals 
has  decided  this  question  adversely  to  the  claim  of  the  appellant 
Higgins.  The  city  relies  principally  upon  Reis  v.  City  of  New 
York  {supra)  and  People  ex  rel.  Winthrop  v.  Delany  (120  App. 
Div.  801;  modified,  192  N.  Y.  633)  as  construing  the  statute  in 
question.  I  am  of  opinion  that  they  are  not  decisive  of  the  ques- 
tion now  before  the  court.  In  the  case  of  People  ex  rel.  Win- 
throp V.  Delany  {supra)  a  motion  for  a  writ  of  mandamus  had 
been  granted  directing  the  corporation  counsel  to  institute  pro- 
ceedings, pursuant  to  the  provisions  of  chapter  1006  of  the  Laws 
of  1895,  to  ascertain  the  damages  sustained  by  the  petitioner  and 
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by  other  property  owners  abutting  on  the  street  within  the  block 
within  which  part  of  it  only  was  discontinued  on  one  side  of 
the  street,  leaving  the  street  for  its  entire  length  still  open  for 
travel,  but  merely  contracting  its  width  to  the  extent  of  twelve 
feet  through  part  of  the  block.  The  Court  of  Appeals,  with- 
out opinion,  modified  the  order  granting  the  application  for 
mandamus  by  confining  the  proceeding  to  ascertaining  and 
determining  the  petitioner's  damages.  The  discontinuance 
and  closing  of  this  strip  was  incident  to  the  construction  of  the 
new  terminal  and  the  changing  and  enlargement  of  the  Grand 
Central  Station,  and  the  petitioner  was  the  only  property  owner 
abutting  on  the  street  opposite  the  discontinued  part.  Whether 
the  modification  by  the  Court  of  Appeals  was  upon  the  theory 
that  the  other  parties  had  not  applied  to  the  court  to  have  their 
damages  ascertained  and  determined,  or  on  the  theory  that 
they  did  not  abut  on  that  part  of  the  street  discontinued,  is  a 
matter  of  speculation,  and  I  think  it  more  probable  that  it  was 
intended  to  leave  them  at  liberty  to  assert  or  abandon  their 
rights  instead  of  adjudicating  that  they  had  rights  which  they 
were  not  before  the  court  asserting.  The  Bets  Case  (supra) 
is  not  controlling  for  the  reason  that  there  the  street  was  dis- 
continued as  to  one  block,  and  on  both  sides  of  the  discontinued 
part  of  the  street  the  city  was  the  owner  of  the  abutting  land. 
An  action  for  an  injunction  was  brought  by  the  owner  of 
property  on  both  sides  of  the  discontinued  street,  in  the  next 
blocks  on  either  side  of  the  discontinued  part,  to  restrain  the 
erection  by  the  city  of  a  hospital  building  on  the  discontinued 
portion  of  the  street,  and,  since  his  property  had  access  by  other 
streets,  it  was  held  that  he  had  no  easement  in  this  particular 
block  which  entitled  him  to  an  injimction. 

The  phraseology  of  this  statute  does  not  indicate  that  the 
Legislature  merely  intended  thereby  to  provide  a  means  of 
ascertaining  and  determining  damages  for  which  the  munici- 
paUty  would  be  liable  without  the  statute,  and  there  is  ample 
authority  for  a  construction  which  will  extend  its  provisions  to 
embrace  the  lands  of  the  appellant,  which  are  wholly  cut  off 
from  present  access.  {Bank  of  Auburn  v.  Roberts,  44  N.  Y. 
192;  Metropolitan  Board  of  Works  v.  McCarthy j  L.  E.  7  H. 
L.  Cas.  243;  Putnam  v.  Boston  &  P.  R.  R.  Co  ,  182  Mass.  351; 
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Mellor  V.  Philadelphia^  160  Penn.  St.  614;  Matter  of  Melon 
Street,  182  id.  397;  Chicago  v.  Taylor,  125  U.  S.  161;  Jones 
Ease.  §  550;  Lewis  Em.  Dom.  [3d  ed.]  §  204.) 

It  follows  that  the  order  should  be  aflfirmed,  with  costs,  as  to 
the  appellant  Gillender,  and  reversed,  with  costs,  as  to  the 
appellant  Higgins,  and  the  matter  referred  back  to  the  com- 
missioners to  make  an  award  in  accordance  with  the  views 
herein  expressed. 

Ingraham,  p.  J.,  Scott  and  Miller,  JJ.,  concurred; 
Clarke,  J.,  dissented  in  part. 

Clarke,  J. : 

I  dissent  from  so  much  of  this  opinion  as  upholds  the  right  of 
the  Higgins  property  to  an  award. 

Order  affirmed,  with  costs,  as  to  appellant  Gillender,  and 
reversed,  with  costs,  as  to  appellant  Higgins,  and  the  matter 
remitted  to  commissioners  to  proceed  as  directed  in  opinion. 
Order  to  be  settled  on  notice. 


In  the  Matter  of  the  Application  of  Samuel  S.  Koeniq,  Respond- 
ent, for  a  Writ  of  Mandamus  against  J.  Gabriel  Britt  and 
Others,  Constituting  the  Board  of  Elections  of  the  City  of 
New  York,  Appellants. 

First  Department,  February  23,  1912. 

Elections — selection  of  members  of  party  committees — repetition  of 
names  of  candidates  on  baUots  where  district  divided. 

Where  a  party  organization  acting  under  the  power  conferred  by  the  Leg- 
islature has  selected  the  Assembly  district  as  its  unit  of  representation 
and  has  also  fixed  the  ratio  for  such  representation,  based  on  the  votes 
cast  for  its  candidate  for  Governor  at  the  preceding  State  election,  the 
members  of  the  county  committee  elected  by  Assembly  districts  become 
ipso  facto  members  of  the  judicial,  senatorial,  congressional,  assembly, 
municipal  eourt,  aldermanic,  city  and  borough  district  committees. 

Thus  a  single  appearance  of  the  names  of  the  candidates  for  the  county 
committee  upon  the  primary  ballot  is  sufficient. 

The  sole  exception  to  this  result  is  where  there  are  Assembly  districts 
which  have  been  subdivided  so  that  they  are  entitled  to  representation 
in  two  or  more  of  such  committees.    In  such  eases  it  is  the  duty  of  the 
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party  organization  to  establish  roles  for  the  proper  apportionment  of 
membership  between  the  varions  Assembly  districts  and  parts  of  Assem- 
bly districts  entitled  to  participation  therein,  and  in  the  Assembly  dis- 
tricts so  subdivided  the  ballot  should  contain  the  names  of  the  candi- 
dates for  membership  upon  the  county  committee,  and  such  names 
should  be  repeated  as  often  as  there  are  other  committeemen  to  be 
elected  for  smaller  units  than  the  entire  Assembly  district,  apportioned 
among  the  other  committees  in  such  numbers  as  the  party  rules  may 
determine. 
LAUGHiiix,  J.,  dissented. 

Appeal  by  the  defendants,  J.  Gabriel  Britt  and  others,  con- 
stituting the  boanj  of  elections  of  the  city  of  New  York,  from 
so  much  of  an  order  of  the  Supreme  Courij,  made  at  the  New 
York  Special  Tenn  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  14th  day  of  February,  1912,  as  pro- 
vides that  the  ballot  by  said  order  directed  to  be  printed  shall 
not  make  provision  for  the  separate  printing  and  election  of 
members  of  the  judicial  district  committee,  congressional  dis- 
trict committee,  senatorial  district  conmiittee,  assembly  dis- 
trict committee,  borough  committee,  aldermanic  district  com- 
mittee or  municipal  court  district  committee.  The  order  was 
made  on  the  return  of  a  writ  of  mandamus. 

Terence  Farley,  for  the  appellant. 

^'  S.  Gilbert,  for  the  respondent. 

James  J,  Foley,  by  permission  of  court,  for  the  Democratic 
party  of  the  county  of  New  York. 

Herbert  R.  Limburg,  for  the  Independence  League. 

I^OWUKG,  J.: 

l^e  Legislature  m  the  exercise  of  a  power  which  is  not  here 
questioned  has  conferred  upon  party  organizations  the  right  to 
determine  the  unit  of  representation  from  which  the  members  of 
^^  county  committee  shall  be  selected,  as  well  as  the  number 
^i  members  in  said  committee.  Acting  under  the  power  thus 
^uferred  the  Republican  organization  in  New  York  coxmty  has 
elected  the  Assembly  district  as  its  unit  of  representation  and 
"^  also  fixed  the  ratio  for  such  representation,  based  on  the  votes 
^ast  for  its  candidate  for  Governor  at  the  preceding  State  elec- 
tion.  By  failing  to  make  any  provision  adverse  to  the  general 
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provisions  of  section  37  of  the  Election  Law  (Consol.  Laws, 
chap.  17  [Laws  of  1909,  chap.  22],  as  added  by  Laws  of  1911, 
chap.  891)  the  members  of  the  county  committee  elected  by 
Assembly  districts  became  ipso  facto  members  of  the  judicial, 
senatorial,  congressional,  assembly,  municipal  coiu*t,  alder- 
manic,  city  and  borough  district  committees,  and  that  such 
is  the  eifect  of  the  section  in  question  is  not  disputed;  but  it 
is  contended  that  the  names  of  the  members  of  the  county 
committee  should  be  repeated  as  often  upon  the  ballot  as 
there  are  separate  committees  to  be  filled  and  appear  under 
the  proper  committee  heading.  For  this  method  of  election 
no  good  argimient  is  advanced.  Its  sole  result  would  be  to 
incumber  needlessly  an  already  cumbersome  ballot,  for  mem- 
bership in  the  county  committee  automatically  entitles  the 
person  thereupon  to  membership  in  all  the  other  committees 
representing  the  district  as  a  whole,  no  matter  how  numerous 
they  may  be.  This  being  so,  a  single  appearance  of  the  names 
of  the  candidates  for  the  county  committee  upon  the  ballot  is 
sufficient,  and  when  elected  their  membership  in  the  other  com- 
mittees attaches  without  further  action.  The  sole  exception  to 
this  result  is  in  a  contingency  which  actually  exists  in  some  dis- 
tricts in  New  York  county  and  for  which  in  the  order  appealed 
from  no  provision  has  been  made  nor  has  the  Legislature  spe- 
cifically provided  therefor.  This  question  cannot  arise  in  the 
case  of  assembly,  senatorial  or  judicial  district  committees  in 
none  of  which  is  the  Assembly  district  subdivided;  but  in  the 
case  of  borough,  congressional,  mimicipal  court  and  aldermanic 
districts  there  are  Assembly  districts  which  have  been  subdi- 
vided so  that  they  are  entitled  to  representation  in  two  or  more 
such  committees.  Li  these  cases  it  would  seem  that  neither 
the  county  committee  nor  the  party  organization  can  distribute 
or  apportion  the  delegates  between  the  various  committees  in 
which  the  Assembly  district  is  entitled  to  representation. 

Under  the  rule  laid  down  in  Matter  of  Murphy  (126  App.  Div. 
58)  the  right  of  electors  to  participate  in  the  election  of  dele- 
gates to  conventions  was  limited  to  election  districts  in  which 
they  are  qualified  voters.  Any  contrary  rule  was  there  stated 
to  be  opposed  to  the  principles  of  our  government  and  to  the 
letter  and  spirit  of  the  statute.     Under  the  conditions  it  would 
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eeem,  therefore,  that  the' only  case  in  which  it  is  necessary  to 
duplicate  the  names  of  the  candidates  for  membership  upon  the 
county  committee  is  where  the  Assembly  district  is  subdivided 
in  the  method  indicated,  and  in  those  cases  it  is  the  duty 
of  the  party  organization  to  establish  rules  for  the  proper 
apportionment  of  membership  in  the  borough,  congressional, 
mimicipal  court  and  aldermanic  district  committees  between 
the  various  Assembly  districts  and  parts  of  Assembly  districts 
entitled  to  participation  therein,  and  in  the  Assembly  districts 
80  subdivided  the  ballot  will  then  contain  the  names  of  the  can- 
didates for  membership  upon  the  county  committee  and  the 
names  of  such  county  committeemen  repeated  as  often  as  there 
are  other  committeemen  to  be  elected  for  smaller  units  than  the 
entire  Assembly  district  apportioned  among  the  other  oom- 
mitteee  in  such  numbers  as  the  party  rules  may  determine. 
Each  subdivision  of  the  Assembly  district  would  then  be  enti- 
tled to  vote  in  addition  to  the  county  committee  for  the  entire 
Assembly  district  only  for  such  other  committeemen  as  reside 
therein  and  are  named  as  delegates  to  that  particular  con- 
gressional or  other  committee  which  represents  their  section  of 
the  Afisembly  district.  As  to  all  the  other  Assembly  districts  the 
names  of  the  county  committeemen  would  appear  but  once. 
This  would  give  a  ballot  which  it  seems  to  me  would  as  closely 
as  possible  carry  out  the  expressed  views  of  the  Legislature  as 
carried  into  effect  by  the  party  organization  in  that  it  would  be 
simplified  by  having  but  one  list  of  names  of  committeemen  for 
all  Assembly  districts  which  were  not  subdivided  for  the  elec- 
tion of  certain  officers,  and  as  to  districts  so  subdivided  would 
give  a  ballot  containing  the  list  of  coimty  committeemen  with 
only  such  duplication  of  part  thereof  as  would  be  necessary  to 
apportion  the  representation  in  the  various  subdivisions  for  the 
purpose  of  electing  other  committeemen  and  would  insure  the 
election  of  such  committeemen  for  the  subdivided  districts  only 
by  the  electors  entitled  to  vote  therein  and  to  be  represented  in 
such  conmiittees. 

I  believe,  therefore,  that  the  order  appealed  from  should  be 
modified  so  as  to  provide  in  the  cases  of  congressional,  borough, 
municipal  court  and  aldermanic  districts  where  part  of  an 
Assembly  district  only  is  included  that  the  names  of  the  mem- 
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bers  of  the  county  committee  designated  to  act  in  such  other 
committees  must  be  separately  printed  and  designated  upon  the 
baUot. 

Clarke,  McLaughlin  and  Scott,  JJ.,  concurred;  Laugh- 
LIN,  J.,  dissented. 

Laughlin,  J.  (dissenting): 

A  question  has  arisen  with  respect  to  the  validity  or  con- 
struction of  section  37  of  the  Election  Law  (Consol.  Laws, 
chap.  17  [Laws  of  1909,  chap.  22],  as  added  by  Laws  of  1911, 
chap.  891),  and  the  members  of  the  board  of  elections  are 
equally  divided  as  to  whether  where  the  party  rules  do  not 
provide  for  the  election  of  members  of  any  committee  other 
than  the  county  committee,  the  ballots  for  the  primary 
elections  shall  contain  the  names  only  of  candidates  for 
members  of  the  county  committee  of  the  respective  organiza- 
tions, or  whether  they  shall  contain  the  names  of  the  same 
candidates  in  part  for  same  or  for  all  of  the  committees  of 
the  organizations  enumerated  in  said  section  37.  With  a 
view  to  having  the  question  authoritatively  decided,  an  appli- 
cation was  made  to  the  Special  Term  for  a  writ  of  mandamus 
commanding  the  board  to  print  the  ballots  in  accordance  with 
the  law  as  construed  by  the  court.  The  order  from  which  the 
appeal  is  taken  was  evidently  based  on  the  theory  of  construc- 
tion that,  in  the  county  of  New  York,  the  members  of  the 
county  committee  of  the  Eepublican  party  shall  constitute  the 
members  of  their  various  other  political  committees,  for  the 
political  subdivision  for  which  they  have  been  elected  to  rep- 
resent the  electors  of  their  respective  parties  for  the  reason  that 
the  party  has  accepted  the  statutory  rule  to  that  effect.  The 
decision  about  to  be  made  deprives  the  party  of  the  right  to 
have  its  other  committees  composed  entirely  of  members  of  the 
county  committee,  and  violates,  I  think,  the  express  provisions  of 
the  statute.  By  said  chapter  891  of  the  Laws  of  1911,  section  35 
of  the  Election  Law  as  it  then  existed  was  repealed  and  sections 
36  to  40,  inclusive,  were  renumbered  sections  16  to  20,  inclusive, 
and  inserted  in  article  2,  and  new  enactments  were  inserted  in 
article  3  as  sections  35,  36,  37,  38,  39  and  40.  The  new  section  35 
provides  that  party  committees  shall  consist  of  a  State  committee. 
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of  judicial  district,  congressional  district,  senatorial  district, 
assembly  district,  aldermanic  district  and  municipal  couri;  dis- 
trict committees,  and  of  county,  city  and  borough  committees, 
together  with  such  sub-committees,  or  executive  or  campaign 
conmiittees,  appointed  by  the  State  or  other  committees,  as 
authorized  by  the  Election  Law,  and  such  other  committees  as 
may  be  provided  for  by  the  rules  and  regulations  of  the  party. 
The  new  section  36  provides  that  the  State  committee  shall  con- 
sist of  such  number  ^'elected  from  such  units  of  representation, 
in  even  numbered  years  as  the  respective  parties  shall  provide  by 
rules  and  regulations  adopted  at  a  State  convention  at  which 
State  officers  are  nominated; "  and  that  each  member  shall  be 
a  resident  **  of  the  unit  of  representation  he  is  elected  to  repre- 
sent; "  and  it  contains  other  provisions  with  respect  to  the  then 
present  and  the  future  organization  of  State  committees  and 
with  respect  to  State  conventions  which  are  not  involved  in 
this  appeal.  The  new  section  37  provides  that  the  members  of 
all  committees  enumerated  in  the  new  section  35  "shall  be 
elected  at  primary  elections  as  herein  provided  for."  It  then 
provides  that  the  members  of  all  committees  shall  be  elected 
at  the  same  primary  and  specifies  the  time  when  it  shall  be 
held.  Then  come  the  provisions  most  important  on  this  appeal, 
whidi  are  as  foUows: 

*' Members  of  the  county  committee  shall  consist  of  such 
number  and  elected  from  such  units  of  representation  as  the 
rules  and  regulations  of  the  party  may  provide,  excepting  that 
there  shall  be  at  least  one  member  of  such  committee  from 
each  election  district  in  the  county. 

*' Where  a  judicial  district,  senatorial  district,  congressional 
district,  assembly  district,  aldermanic  district,  mimicipal  court 
district,  city  or  borough  is  coterminous  with  or  less  than  the 
limits  of  but  wholly  within  an  entire  county,  the  members  of 
the  county  conamittee  from  such  judicial  district,  senatorial 
district,  congressional  district,  assembly  district,  aldermanic 
district,  municipal  court  district,  city  or  borough,  shall  consti- 
tute the  judicial  district,  senatorial  district,  congressional  dis- 
trict, assembly  district,  aldermanic  district,  municipal  court 
district,  city  or  borough  committee,  unless  otherwise  provided 
for  by  the  rules  of  the  party." 
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Special  provision  is  then  made  for  judicial,  congressional  and 
senatorial  committees  in  cases  where  the  district  consists  of 
more  than  one  county,  except  the  coimties  of  Fulton  and 
Hamilton,  which  are  deemed  to  be  one  coimty.  It  appears 
that  the  Republican  party  of  the  county  of  New  York  has 
adopted  the  Assembly  district  as  the  unit  of  representation, 
and  it  is  to  be  inferred,  although  it  is  not  clearly  stated, 
that  by  its  rules  the  members  of  the  county  committee  are 
not  elected  by  election  districts,  but  by  Assembly  districts; 
and  such  we  are  informed  by  counsel  is  the  case  with  the 
other  political  parties,  although  that  does  not  appear  by  the 
record.  The  rules  of  the  Republican  party,  however,  do  not 
provide  for  the  election  of  any  members  of  committees  other 
than  the  coimty  committee  in  the  coxmty  of  New  York.  The 
judicial  district  is  coterminous  with  the  county  of  New  York 
and  comprises  entire  Assembly  districts.  The  Senatorial  dis- 
tricts also  comprise  entire  Assembly  districts.  The  Thirty- 
second  Assembly  district,  however,  embraces  part  of  the  borough 
of  Manhattan  and  part  of  the  borough  of  The  Bronx,  and  the 
Congressional  districts  do  not  embrace  entire  Assembly  districts, 
and  the  same  is  true  with  respect  to  the  Municipal  Court  dis- 
tricts; and  in  some  instances  several  aldermanic  districts  are 
wholly  included  in  a  single  Assembly  district.  Since  the  rules  of 
the  Republican  party  do  not  provide  that  the  members  of  the 
county  committee  shall  not  constitute  the  members  of  the 
other  political  committees,  it  is  quite  plain  that,  by  virtue  of 
the  provisions  of  said  section  37,  only  members  of  the  county 
committee  shall  be  elected  by  the  Republican  party,  and  that 
the  other  committees  shall  be  composed  of  such  members;  but 
the  Legislature  has  left  it  optional  with  political  parties  to  pro- 
vide by  rules  for  the  election  of  others  than  members  of  the 
county  committee  to  represent  them  on  one  or  more  of  the 
other  committees,  and  if  they  should  see  fit  to  do  that,  then  no 
question  would  arise  with  respect  to  the  construction  of  the 
statute. 

The  court  is  in  effect  asked  to  nullify  these  clear  provisions 
of  the  law,  on  account  of  an  alleged  oversight  by  the  Legisla- 
ture, with  respect  to  leavmg  it  discretionary  with  the  parties 
to  select  as  units  of  representation  political  subdivisions  of  the 
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dtj  larger  than  an  election  district.  It  is  contended  that  the 
Legislature  is  presumed  to  have  known  that  the  parties  adopted 
the  Assembly  district  as  the  unit  of  representation,  and  that  the 
members  of  the  party  committees  are  under  the  rules  of  the  par- 
ties elected,  not  by  election  districts,  but  by  Assembly  districts. 
It  is,  therefore,  argued  that  since,  as  has  been  seen,  some  of  the 
political  districts  to  be  represented  by  committees  embrace  part, 
but  not  the  whole,  of  an  Assembly  district,  there  is  no  method 
by  which  it  may  be  determined  which  committeemen  elected 
on  an  Assembly  district  ticket  are  to  represent  one  or  more 
election  districts  of  that  Assembly  district  on  a  party  com- 
mittee representing  a  district  which  does  not  embrace  the  entii*e 
Assembly  district.  If  necessary  to  sustain  the  constitutionality 
of  the  law  or  to  reconcile  provisions  which  are  apparently  incon- 
sistent it  should  be  held  that  the  party  organizations  must  revise 
theii*rules  by  providing  that  the  members  of  the  coimty  com- 
mittee shall  be  elected  by  election  districts,  and  by  apportion- 
ing representation  on  the  several  committees  to  the  various 
election  districts  in  the  manner  provided  by  law.  The  respec- 
tive organizations  are  now  recognized  by  law,  and  the  members 
are  regarded,  for  certain  purposes,  as  public  officers,  and  in  so 
far  as  the  Legislature  has  devolved  duties  on  poUtical  organ^ 
izations,  the  performance  of  such  duties  may  be  enforced  by 
mandamus  (See  People  ex  rel.  Coffey  v.  Democratic  Com- 
mittee, 164  N.  Y.  335;  Matter  of  Hines,  141  App.  Div.  569; 
People  ex  rel.  McCarren  v.  Dooling,  128  id.  1;  affd.,  193 
N.  Y.  604;  Matter  of  Murphy,  126  App.  Div.  58),  or  summa- 
rily under  section  56  of  the  Election  Law  (as  added  by  Laws 
of  1911,  chap.  891).  The  question,  however,  as  to  whether  it 
will  be  necessary  for  the  Republican  party  to  amend  its  rules  or 
for  other  poUtical  parties  to  do  likewise  in  this  regard  or  in 
any  other  respect  is  not  presented  for  decision,  and  cannot  be 
authoritatively  decided,  for  no  relief  is  asked  against  any  party 
organization  or  committee.  The  only  point  presented  for  deci- 
sion is  whether,  in  the  county  of  New  York,  where  a  party  does 
not  otherwise  provide  by  its  rules,  the  members  of  the  county 
committee  become  ex  officio  members  of  the  other  committees 
specified  in  section  37  of  the  Election  Law,  which  necessitates 
and  permits  the  election  of  members  of  the  coimty  committee 
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only.  In  such  circumstance,  I  am  of  opinion  that  the  only 
names  of  candidates  to  be  printed  on  the  ballot  are  the  names 
of  candidates  for  members  of  the  county  committee  and  that 
the  court  properly  so  ordered.  Vigorous  complaint  is  made 
against  the  law  upon  the  groimd  that  the  primary  ballots  will  be 
extremely  long.  It  was  stated  by  counsel  for  one  of  the  parties 
that  the  ballot  of  his  party  would  in  one  district  be  upwards  of 
seventy  feet  in  length.  The  question  as  to  whether  the  ballot 
shall  be  small  or  large  has  been  left  by  the  Legislature  to  the 
respective  party  organizations,  and  depends  upon  their  deter- 
mination as  to  whether  they  desire  their  party  to  be  represented 
by  large  numbers  upon  the  various  committees.  If  a  party  by 
its  rules  sees  fit  to  adopt  the  Assembly  district  as  the  unit  of  rep- 
resentation and  to  require  the  separate  election  of  the  members 
of  the  various  committees  instead  of  letting  the  members  of  the 
county  committee  act  ex  officio  on  the  other  committees  and  to 
provide  that  each  Assembly  district  shall  be  represented  by  a 
large  percentage  of  the  voters  to  be  elected  as  members  of  the 
various  committees,  of  course,  the  ballot  will  be  long  in  the 
proportion  that  such  representation  is  extended.  A  party, 
however,  is  at  liberty  to  provide  by  its  rules  that  members  of  the 
county  committee  only  shall  be  elected,  and  that  only  one  mem- 
ber thereof  shall  be  elected  from  each  election  district,  and  that 
he  shall  have  a  vote  and  voice  on  the  various  committees  of 
which  he  becomes  a  member  in  proportion  to  the  vote  of  his 
party  cast  in  his  district  at  the  last  gubernatorial  election.  The 
party  vote  at  the  last  gubernatorial  election  was  the  statutory 
rule  for  apportioning  representation  by  delegates  in  a  conven- 
tion prescribed  by  section  66  of  the  Election  Law  before  that  sec- 
tion was,  by  virtue  of  section  58  of  chapter  891  of  the  Laws  of 
1911,  renumbered  and  re-enacted  in  an  amended  form  as  section 
111,  and  by  the  provisions  of  section  64  of  the  former  Election 
Law,  which  was  repealed  by  section  65  of  said  chapter  891  of  the 
Laws  of  1911,  that  was  made  the  rule  of  apportionment  with 
respect  to  members  of  committees;  and  doubtless  it  is  still  the 
rule,  for  section  111  of  the  present  Election  Law  continues  in 
force  the  existing  units  of  representation  and  apportionment  of 
delegates  until  changed  by  party  rules,  and  section  36  of  the 
Election  Law  continues  in  force  the  imits  of  representation 
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and  apportionment  of  members  of  the  State  committee  until 
changed  as  therein  provided,  but  it  is  not  expressly  so  stated 
\rith  respect  to  the  other  conamittees,  although  section  38  of  the 
Election  Law  continues  party  rules  not  inconsistent  with  the 
Election  Law  until  changed.  The  Legislature,  in  repealing 
this  statutory  rule  with  respect  to  apportionment  and  declaring 
that  the  existing  party  rules  not  inconsisteiit  with  the  Election 
Law  should  remain  in  force  until  amended  or  repealed,  doubt- 
less intended  to  leave  it  discretionary  with  the  parties  to  adopt 
a  different  equitable  rule  of  apportionment;  but  whatever  the 
rule  of  apportionment  lawfully  adopted  and  existing  may  be, 
there  should  be  no  serious  difl&culty  in  appljring  it  in  amending 
the  party  rules  as  may  be  necessary.  I  am  of  the  opinion  that 
the  party  rule  adopting  the  Assembly  district  as  the  unit  of  rep- 
resentation is  inconsistent,  in  part  as  herein  stated  with  section 
37  of  the  Election  Law.  I  do  not  agree  that  the  court  can 
amend  the  statute,  but  it  may  declare  that  a  party  rule  is  in 
part  abrogated  by  the  statute. 

It  is  manifest,  therefore,  that  a  party  may,  by  refraining 
from  prescribing  a  different  rule  on  the  subject,  accept  the 
statutory  rule  provided  in  section  37  of  the  Election  Law,  and 
let  the  members  of  its  coimty  committee  represent  it  on  all 
other  committees  specified  in  that  section,  and  if  it  should  then 
adopt  the  election  district  as  the  unit  of  representation  and  pro- 
vide that  only  one  member  of  the  conamittee  should  be  elected 
from  each  election  district,  it  would  be  necessary  to  print  on  the 
Wlot  the  name  of  only  one  candidate  in  each  colunm  for  a 
member  of  the  county  committee.  It  thus  appears  that  the 
responsibihty  for  the  size  of  the  ballot  rests  with  the  respective 
party  organizations.  It  is  not,  for  the  reasons  already  stated, 
the  province  of  the  court  to  decide  on  this  appeal  in  what 
respect,  if  any,  the  party  rules  of  the  different  parties  may 
J^uire  amendment  in  order  that  the  members  of  the  party  may 
he  afforded  their  constitutional  right  to  intelligently  participate 
in  the  primary  election,  and  that  the  election  of  members  of  the 
comity  committee  or  other  conmaittees  may  be  legal,  nor  does  the 
^^ecord  even  contain  such  party  rules.  Cotmsel  for  the  respec- 
tive parties,  however,  seem  to  apprehend  dire  results  from  the 
operation  of  the  law,  and  they  have  joined  in  requesting  an  opin- 
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ion  from  the  court  giving  a  construction  to  the  statute,  if  it  be 
declared  constitutional,  which  will  enable  the  respective  parties 
to  proceed  regularly  and  legally,  and  in  view  of  the  shortness 
of  the  time  before  nominations  are  required  to  be  made  for 
the  primaries  by  the  party  committees,  and  the  public  interest 
in  the  questions,  I  see  no  impropriety  in  expressing  an  opinion 
with  respect  to  the,  construction  of  the  statute  and  the  duty  of 
political  committees  thereunder  which,  I  think,  will  render  the 
statute  consistent  and  practical.  It  may  be  observed  at  the 
outset  that  no  question  could  arise  with  respect  to  the  regu- 
larity of  the  election  of  the  members  of  the  county  committee 
or  of  any  other  committee  required  by  the  rules  of  the  party 
to  be  separately  elected,  on  account  of  the  difficulties  of  which 
complaint  is  made,  if  the  respective  parties  would,  by  an 
appropriate  rule,  adopt  the  election  district  as  the  unit  of 
representation;  but  if  it  be  deemed  desirable  by  the  party 
organizations  to  retain  the  Assembly  district  as  the  unit  of 
representation,  they  or  any  of  them  may,  in  my  opinion,  do 
so,  provided  that  the  party  rule  be  amended  by  virtue  of  the 
authority  to  adopt  and  amend  rules  conferred  upon  party  com- 
mittees by  section  38  of  the  Election  Law,  so  as  to  make 
special  provision  for  nominations  for  members  of  the  county 
committee  to  represent  election  districts  on  a  political  com- 
mittee representing  a  poUtical  district  not  embracing  the  entire 
Assembly  district  in  which  such  election  districts  are  included. 
K,  for  instance,  one  election  district  only  of  a  particular  Assem- 
bly district  is  part  of  a  Congressional  district,  comprised,  with 
that  exception,  of  other  territory,  it  would  seem  that  a  party 
rule  might  be  devised  apportioning  membership  in  the  coumty 
committee  for  that  Assembly  district  between  that  election  dis- 
trict and  the  rest  of  the  Assembly  district,  of  which  it  forms  a 
part,  according  to  the  party  rules  governing  the  apportionment 
of  representation  to  the  particular  units  of  representation.  If 
such  a  party  rule  were  duly  adopted,  then  one  or  more  mem- 
bers of  the  coimty  committee  could  be  nominated  and  elected 
for  that  election  district  by  the  electors  thereof,  and  the  remain- 
ing members  of  the  coimty  committee  to  which  the  Assembly 
district  would  be  entitled  could  be  nominated  and  elected  on  a 
single  ballot  by  the  electors  of  the  remaining  election  districts 
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of  the  Assembly  district.  I  perceive  no  difficulty  in  adopting 
this  procedure  to  any  situation  arising  in  the  county  of  New 
York,  disclosed  by  the  record  or  suggested  by  counsel.  Of 
course,  if  party  rules  require  the  separate  election  of  members 
of  the  different  committees,  the  api)ortiomnent  of  members  of 
the  committees  other  than  of  the  coimty  committee  would  neces- 
sarily be  according  to  the  total  representation  on  the  particular 
committee,  and  not  the  representation  of  the  Assembly  district 
on  the  ooimty  committee  should  those  representations  differ, 
and  the  question  now  presented  would  not  arise.  On  these 
suggestions,  the  appropriate  committee  of  the  respective  parties 
should  be  able  to  amend  the  party  rules  to  provide  for  all  of  the 
exceptional  situations  arising  under  the  law,  and  to  afford  the 
members  of  their  respective  parties  equal  representation,  so  far 
as  may  be,  on  the  respective  committees,  and  equal  opportunity 
to  participate  in  the  primaries.  On  the  adoption  of  appropriate 
amendments  in  this  regard,  the  respective  party  committees 
will  be  in  a  position  to  file  nominations  for  the  primaries, 
and  if  other  members  of  the  party  should  then  desire  to  make 
further  nominations  by  petition,  they  should,  in  so  doing,  fol- 
low the  party  rule  with  respect  to  the  number  of  the  members 
of  the  oonmaittee,  and  the  district  or  districts  in  which  they  are 
to  be  elected.  There  is  ample  time  to  amend  party  rules  as 
provided  in  section  88  of  the  Election  Law,  and  to  comply  with 
the  provisions  of  sections  47,  48  and  49  thereof  (as  added  by 
Laws  of  1911,  chap.  891)  with  respect  to  designating  candi- 
dates and  filing  of  designations,  and  the  provisions  of  section 
75,  as  renumbered  and  amended  by  said  chapter  891  of  the  Laws 
of  1911,  if  not  properly  complied  with,  are  mandatory  and  may 
still  be  complied  with  both  by  party  committees  and  by  the 
board  of  elections.  If  a  party  organization  should  fail  to  adopt 
appropriate  amendments  to  the  rules  to  carry  into  effect  this 
legislation,  the  members  of  the  party  would  doubtless  have  a 
remedy  by  mandamus,  or  imder  section  56  of  the  Election  Law 
(as  added  by  Laws  of  1911,  chap.  891)^  to  compel  the  perform- 
ance of  the  duty. 

1  think  it  proper  to  make  the  further  observation  that  in  the 
exceptional  instances  cited,  a  rule  would  not  be  valid  which 
would  provide  for  the  election  of  a  member  or  members  of  a 
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committee  to  represent  a  single  election  district  by  the  electors 
of  the  party  in  the  entire  Assembly  district;  for  while  that 
might  not  be  open  to  objection  on  the  part  of  the  electors  repre- 
sented by  other  members  of  committees,  it  would  be  open  to 
objection  on  the  part  of  the  electors  of  that  particular  election 
district,  whose  wishes  might  be  outvoted  by  electors  in  other 
parts  of  the  Assembly  district  who  would  be  entitled  to  no  vote 
or  voice  either  in  nominations  or  elections  in  the  particular 
political  district  to  which  such  election  district  only  of  the 
Assembly  district  forms  a  part,  and  who,  therefore,  would  have 
no  legal  right  to  participate  in  the  election  of  members  of  the 
committee  for  a  political  district  in  which  they  are  not  electors. 
(See  Matter  of  Murphy ^  supra.)  I  am  of  opinion  that  the  court 
is  without  authority  to  require  the  board  of  elections  to  comply 
with  the  order  as  it  is  to  be  modified.  I,  therefore,  vote  to 
affirm  the  order. 

Order  modified  as  directed  in  opinion.    Order  to  be  settled 
on  notice. 


The  General  Supply  and  Construction  Company,  Respond- 
ent, r.  Robert  Goelet,  Appellant,  Impleaded  with  Lena 
Pluckham  and  Anna  Fourcade,  Composing  the  Firm  of 
Pluckham  &  Company,  and  Others,  Defendants,  and  Unit 
Concrete  Steel  Frame  Company  and  Others^  Respondents. 

First  Department,  February  0, 1913. 

Ck>ntract  —  building  contract  construed  —  action  by  contractor  on 
quantum  meruit  —  damages — ofllset  by  owner —interest  — right  of 
owner  to  cancel  contract — waiver  of  time  of  performance. 

The  plaintiff,  a  construction  company,  entered  into  a  contract  with  the 
defendant  to  erect  a  building  to  be  completed  on  a  certain  date;  in 
default  thereof  the  plaintiff  was  to  pay  the  defendant  a  certain  sum  as 
Uquidated  damages  for  ecu^h  day  thereafter  until  the  building  was  com- 
pleted.   The  contract  contained  the  usual  provisions  that  should  the 

'  contractor  fail  to  perform  its  agreement,  the  owner  should  be  at  liberty, 
on  such  failure  being  certified  by  the  architect,  after  three  days'  notice 
in  writing  to  the  contractor,  to  provide  the  necessary  labor  or  materials 
at  the  expense  of  the  contractor.  The  contract  also  provided  that  the 
owner  should  be  at  liberty  to  terminate  the  employment  of  the  oon- 
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tractor  and  to  take  possession  of  and  complete  the  work,  should  the 
architect  certify  that  the  neglect  or  failure  of  the  contractor  constituted 
sufficient  ground  for  such  action.  The  defendant  after  an  alleged  failure 
of  the  plaintiff  to  perform  served  notice  that  he  would  take  possession 
for  the  purpose  of  completing  the  work,  but  he  failed  to  obtain  the 
architect's  certificate,  thereby  rendering  the  notice  ineffectual.  The 
defendant  thereafter  forcibly  ejected  plaintiff  and  took  charge  of  the 
work.  Plaintiff  acquiesced  in  such  action  and  filed  a  mechanic's  lien 
for  the  materials  furnished  and  work  performed  less  the  amount  received 
from  the  defendant  and  brought  an  action  to  recover  upon  a  quantum 
meruit 

Held,  that  where  an  owner  in  effect  cancels  a  contract  and  the  contractor 
acquiesces  therein,  the  contract  no  longer  governs,  and  is  to  be  resorted 
to  only  to  determine  how  long  the  contractor  was  in  default  in  completing 
the  work; 

That,  in  such  a  case,  the  owner  is  entitled  to  offset  against  the  con- 
tractor's claim  the  general  damages  which  he  sustained  by  the  loss 
of  the  use  of  the  building  between  the  day  when  it  was  to  be  com- 
pleted and  the  day  the  owner  took  charge  of  it  in  its  uncompleted 
condition; 

That  the  owner  is  not  entitled  to  recover  the  liquidated  damages  since  he 
acquiesced  in  the  continuance  of  the  work  by  the  contractor  after  the 
time  for  completion  by  demanding  through  his  architect  a  greater 
degree  of  energy  and  expedition  and  since  he  never  gave  the  contractor 
notice  to  complete  the  work  within  a  reasonable  time. 

The  claim  of  a  contractor  on  quantum  meruit,  being  unliquidated  and 
incapable  of  determination  by  market  values  or  an  arithmetical  calcu- 
lation, interest  cannot  be  allowed. 

An  owner  has  a  common-law  right  to  cancel  a  contract  after  the  con- 
tractor, without  fault  on  the  part  of  the  owner,  fails  to  perform  within 
the  time  specified  for  performance  or  within  the  time  to  which  by  mutual 
agreement  performance  has  been  extended. 

Where  the  time  of  performance  has  been  waived  and  the  contractor  has 
been  permitted  to  fully  perform,  the  owner  cannot  interi)ose  the  failure 
of  the  contractor  to  perform  within  the  time  required  as  a  defense  to  the 
action  to  recover  the  contract  price  of  the  work,  but  he  may  counterclaim 
his  damages  or  sue  therefor  by  an  independent  action. 

Appeal  by  the  defendant,  Eobert  Goelet,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff  and  certain  of 
the  defendants,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  New  York  on  the  5th  day  of  October,  1910,  upon  the  report 
of  a  referee  decreeing  the  sale  of  certain  premises  on  the 
foreclosure  of  a  mechanic's  lien  filed  by  the  plaintiff,  and  also  . 
from  an  order  entered  in  said  clerk's  office  on  the  1st  day  of 
Apf.  Div.  -Vol.  CXLIX,       6 
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October,  1910,  granting  an  allowance  of  $1,500  to  the  plain- 
tiff and  appointing  a  referee  to  sell  Hie  premises  described  in 
the  complaint. 

Frederick  Hulse,  for  the  appellant. 

Benjamin  O.  Pashas  [Louis  8.  Ehrichj  Jr.y  with  him  on 
the  brief],  for  the  plaintiff,  respondent. 

Franklin  Nevius  [Arthur  8.  Van  Buskirk  with  him  on 
the  brief],  for  the  respondent  Unit  Concrete  Steel  Frame 
Company. 

Laughlin,  J. : 

On  the  22d  day  of  August,  1906,  the  plaintiff,  a  domestic 
corporation  engaged  in  building  construction,  and  the  appel- 
lant made  a  contract  in  writing  by  which  plaintiff  undertook 
to  erect  on  premises  owned  by  appellant  situate  at  the  north- 
east comer  of  Sixty-fourth  street  and  Broadway,  borough  of 
Manhattan,  New  York,  a  six-story  reinforced  concrete  build- 
ing in  accordance  with  specifications  and  drawings  theretofore 
prepared  by  one  F.  M.  Andrews,  an  architect,  imder  whose 
direction  the  work  was  to  be  done.  The  main  floor  of  the 
building  was  to  consist  of  stores  and  the  remainder  of  the 
building  was  to  be  used  as  a  garage.  The  contract  provided 
that  the  building  was  to  be  completely  finished  and  ready 
for  occupancy  on  or  before  the  1st  day  of  July,  1907,  and 
in  default  thereof  the  respondent  was  to  pay  the  appellant 
as  liquidated  damages  the  sum  of  $200  for  each  day  there- 
after xmtil  the  building  was  completed  and  ready  for  occu- 
pancy. The  respondent  failed  to  complete  the  building 
within  the  time  specified  in  the  contract,  and  in  fact  had  not 
completed  the  excavation  work  at  one  comer  of  the  plot  at  that 
time,  although  the  excavation  work  had  been  finished  and 
some  of  the  concrete  work  done  on  other  parts  of  the  plot. 
The  contract  contained  the  usual  provision  that  should  the 
contractor  at  any  time  refuse  or  neglect  to  supply  a  sufficient 
nimiber  of  skilled  workmen,  or  sufficient  materials  of  proper 
quaUty,  or  fail  in  any  other  respect  to  prosecute  the  work 
promptly  and  diligently  or   to    perform  its  agreement,   the 
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owner  should  be  at  liberty,  on  such  neglect,  refusal  or  failure 
being  certified  by  the  architect,  after  three  days'  notice  in 
writing  to  the  contractor,  to  provide  the  necessary  labor  or 
materials  at  the  expense  of  the  contractor;  and  it  was  further 
provided  that  the  owner  should  be  at  liberty  to  terminate  the 
employment  of  the  contractor  and  to  take  possession  of  the 
work  for  the  purpose  of  completing  it  for  the  account 
of  the  contractor  as  therein  provided,  should  the  architect 
certify  that  such  refusal,  neglect  or  failure  on  the  part  of 
the  contractor  constituted  sufficient  ground  for  such  action. 
On  the  2d  day  of  July,  1907,  Maynicke  &  Franke,  architects, 
representing  the  owner,  wrote  respondent  a  letter  setting 
out  the  status  of  the  work  on  the  day  before,  which  was 
the  day  on  which  the  work  should  have  been  completed,  and 
demanding  that  the  contractor  display  greater  energy  to  the 
extent  of  working  nights,  and  drawing  attention  to  the  fact 
that  the  owner  would  suffer  heavy  financial  loss  on  account  of 
the  delay,  and  that  the  contract  spoke  for  itself  on  that  point. 
The  contractor  remained  in  charge  of  the  work,  making  slow 
progress,  however,  without  interruption  until  the  10th  day  of 
March,  1908,  when  Maynicke  &  Franke  in  behalf  of  the  owner 
demanded  of  Andrews  that  he  issue  a  certificate  authorizing  the 
owner  to  terminate  the  contract.  This  was  refused,  but  on  the 
day  following  the  architect  issued  a  certificate  authorizing  the 
owner  to  supply  certain  broken  stone  and  gravel  with  which  to 
prosecute  the  work  and  to  charge  the  same  to  the  contractor. 
The  next  day,  March  12,  1908,  the  appellant  wrote  respondent 
complaining  that  the  work  had  not  been  completed  within  the 
fcne  specified  by  the  contract  and  that  the  contractor  had  not 
exercised  proper  diligence  in  prosecuting  the  work,  and  demand- 
ing that  the  respondent  within  three  days  supply  a  sufficient 
numher  of  skilled  workmen  and  sufficient  material  of  proper 
quality  to  prosecute  the  work  with  promptness  and  diligence, 
^i  stating  that  on  its  failure  so  to  do  the  appellant  would  fur- 
^  the  labor  and  materials  and  terminate  the  respondent's 
cniployment  and  enter  upon  the  premises  and  take  possession 
for  the  purpose  of  completing  the  work,  and  would  take  pos- 
session of  the  materials,  tools  and  appliances  of  the  contractor 
thereon  for  that  purpose.    The  appellant  having   failed  to 
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obtain  the  architect's  certificate,  this  notice  was  ineffectual  for 
the  purpose  of  affording  a  basis  to  enable  the  appellant  to  take 
charge  of  the  work  under  the  contract  and  complete  it  there- 
under for  the  account  of  the  respondent.  On  the  twenty-first 
day  of  March  thereafter,  without  further  notice,  the  appellant 
forcibly  ejected  the  respondent  and  took  charge  of  the  work, 
and  on  the  same  day  the  respondent  wrote  the  appellant  pro- 
testing against  his  action  and  claiming  that  it  was  not  respon- 
sible for  the  delay  and  stating  that  it  would  insist  upon  its 
rights  under  the  contract.  On  the  third  day  of  April  thereafter 
appellant  wrote  respondent  another  letter  in  which  he  stated 
in  substance  that  pursuant  to  his  previous  letter  he  had  pro- 
ceeded with  the  reinforced  concrete  work  which  respondent  had 
abandoned ;  that  other  work  had  since  been  done  by  respondent's 
sub-contractors  who  desired  their  pay,  and  complaining  that 
respondent  had  not  applied  for  an  installment  pajnnent  under 
the  contract  on  March  twenty-fifth,  as  provided  in  the  contract, 
and  had  permitted  liens  to  be  filed,  and  giving  notice  that  unless 
the  respondent  applied  for  the  installment  payment  within  three 
days  which  would  enable  appellant  pursuant  to  authority  con- 
tained in  letters  from  the  respondent  imder  date  of  October  14 
and  15,  1907,  to  pay  the  sub-contractors  and  unless  respondent 
took  action  to  satisfy  the  liens  and  proceeded  *4n  an  orderly 
and  diligent  manner,"  appellant  should  consider  that  respondent 
had  abandoned  the  entire  work,  and  would  complete  the  build- 
ing and  charge  the  expense  to  the  respondent  ''  as  provided  for 
in  our  contract. "  Respondent  repUed  on  the  eighth  of  the  same 
month  claiming  that  appellant  had  previously  ejected  it  and 
taken  possession  of  the  entire  work,  and,  in  effect,  that  respond- 
ent would  rest  on  appellant's  prior  breach  of  the  contract. 
There  was  no  further  correspondence  or  negotiations  between 
the  parties.  The  respondent  subsequently  filed  a  mechanic's 
lien  for  the  materials  furnished  and  work  performed  less  the 
amoimt  received  from  the  appellant,  on  the  theory  that  it  was 
entitled  to  a  lien  to  recover  for  the  value  of  the  materials 
furnished  and  work  done  as  upon  a  quantum  meruit  and  it 
thei'eafter  brought  this  action  and  has  recovered  upon  that 
theory. 
The  learned  Counsel  for  the  appellant  concedes  that  the  con- 
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tract  was  not  lawfully  terminated  pursuant  to  its  provisions 
entitling  his  client  to  complete  the  work  for  the  account  of  the 
contractor;  and  it  could  not  be  successfully  contended  that  it 
was  terminated  under  the  contract.  Counsel  for  both  parties 
accept  as  applicable  to  this  case  the  decision  in  Wyckoffy. 
Taylor  (13  App.  Div.  240),  wherein  it  was  held  that  if  a  build- 
ing contractor  does  not  complete  the  work  within  the  time 
specified,  the  ovmer  may  theriy  or  at  any  time  thereafter ^ 
exclude  the  contractor  and  take  possession  of  the  work,  on  the 
theory  that  there  is  a  continuing  breach  on  the  part  of  the 
contractor  who  cannot  then  recover  damages  for  being  deprived 
of  completing  the  work.  In  that  case  the  contractor  after 
having  been  ejected  from  the  work  during  its  progress  on 
account  of  not  completing  it  within  the  time  fixed  by  the  con- 
tract, had  recovered  the  contract  price  of  the  work  as  if  he  had 
fully  performed,  and  the  reversal  was  on  that  ground.  The 
court,  however,  in  the  opinion  diacussed  the  contractor's  effort 
to  sustain  the  recovery  on  the  theory  that  it  was  had  on  a 
quantum  meruit^  and,  without  expressing  an  opinion  as  to 
whether  he  could  recover  on  a  quantum  meruit^  held  that 
the  evidence  in  the  record  would  not  sustain  a  recovery  on 
that  theory.  On  the  appeal  herein,  and  evidently  upon  the 
trial,  counsel  for  both  parties  considered  the  Wyckoff  case  as 
authority  for  the  right  of  the  contractor  to  recover  as  on  a 
quantum  meruit  when  ejected  from  the  work  on  account  of 
his  failure  to  perform  within  the  agreed  time;  but  it  is  not 
authority  for  that  contention.  In  the  view  we  take  of  the 
case  it  is  unnecessary  to  consider  whether  the  broad  ride  stated 
in  the  Wyckoff  case  that  the  owner  may  at  any  time  after  the 
date  for  completion  eject  the  contractor  as  for  a  continuing 
breach  of  the  contract,  which  does  not  appear  to  have  been 
essential  to  an  adjudication  upon  the  facts  then  presented 
whereby  it  appeared  that  the  contractor  had  been  ejected  about 
three  weeks  after  the  date  set  for  completion  had  passed,  is  con- 
sistent with  the  decision  made  in  Lawson  v.  Hogan  (93  N.  Y.  39), 
in  which  it  was  held  that  when  the  owner  permits  the  contractor 
to  remain  in  charge  of  the  work  after  the  date  for  completion, 
completion  within  the  time  specified  is  waived  and  the  contractor 
has  a  reasonable  time  thereafter  withiu  which  to  complete,  and 
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neither  party  can  terminate  the  contract  or  put  the  other  in 
default  without  giving  notice  requiring  him  to  perform  within  a 
reasonable  time,  and  that  in  the  absence  of  such  notice  the  con- 
tractor could  not  regard  the  contract  as  annulled  and  recover  on 
a  quantum  meruit  on  account  of  delay  by  the  owner,  after  the 
time  for  performance,  which  delayed  the  contractor,  and  other 
authorities  to  the  same  effect.  {Simmons  v.  Ocean  Causeway ^ 
21  App.  Div.  30;  Taylor  v.  Goelet,  142  id.  467.)  The  rule  is 
well  settled  that  the  owner  has  a  common-law  right  to  cancel 
the  contract  after  the  contractor,  without  fault  on  the  part  of 
the  owner,  fails  to  perform  within  the  time  specified  for  per- 
formance or  within  the  time  to  which  by  mutual  agreement 
performance  has  been  extended  {Fraenkel  v.  Friedmann^  199 
N.  Y.  351);  but  there  appears  to  be  no  decision  of  the  Court  of 
Appeals  deciding  whether  this  is  a  continuing  right  at  all 
times  after  the  date  for  performance  as  stated  in  the  Wyckoff 
case.  Assuming  that  the  owner  was  at  liberty  to  cancel  the 
contract  on  the  groimd  that  the  contractor  in  not  having  com- 
pleted was  guilty  of  a  continuing  breach  of  the  contract,  then 
the  ineffectual  efforts  of  the  owner  to  terminate  the  contract 
pursuant  to  the  provisions  thereof  would  not  affect  his  right  to 
cancel  it;  but  whether  or  not  the  owner  had  a  right  to  cancel 
the  contract  is  not  very  material  in  the  case  at  bar,  for  he  did 
in  effect  cancel  it  and  the  contractor  has  acquiesced  in  that 
action,  and,  as  already  observed,  both  parties  agree  that  the 
contractor  is  entitled  to  recover  for  the  value  of  the  work  done 
less  any  damages  to  which  the  appellant  may  be  entitled.  The 
rule  is  well  settled  that  where  the  time  of  performance  has 
been  waived  and  the  contractor  has  been  permitted  to  fully 
perform,  the  owner  cannot  interpose  the  failure  of  the  con- 
tractor to  perform  within  the  time  required  as  a  defense  to  the 
action  to  recover  the  contract  price  of  the  work,  but  he  may 
counterclaim  his  damages  or  sue  therefor  by  an  independent 
action.  {Deeves  &  Sort  v.  Manhattan  Life  Ins.  Co.y  196  N.  Y. 
324;  Reading  Hardware  Co.  v.  City  of  New  York,  129  App. 
Div.  292;  Raymore  Realty  Co.  v.  Pfotenhauer-Neshit  Co.,  139 
id.  126.)  The  owner  contends  that  he  was  entitled  to  recover  the 
liquidated  damages,  and  the  learned  counsel  for  the  respondent 
at  one  stage  of  his  argmnent  at  least  accepts  that  theory,  for 
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he  contends  that  the  owner  was  in  part  responsible  for  the 
delay,  and  that,  therefore,  the  court  will  not  apportion  liqui- 
dated damages,  which  is  the  rule.  {Hosier  Safe  Co.  v.  Maiden 
Lane  S.  D.  Co.y  199  N.  Y.  479.)  The  court,  however,  in  Mos- 
ler  Safe  Co.  v.  Maiden  Lane  S.  D.  Co.  (supra)  held  that 
where  both  parties  are  responsible  for  delay  by  which  the  time 
fixed  for  performance  has  passed  and  the  liquidated  damage 
clause  for  that  reason  cannot  be  enforced,  it  is  the  duty  of  the 
contractor  to  complete  within  a  reasonable  time  after  crediting 
the  owner's  delay,  and  on  his  failure  so  to  do  the  owner  may 
recover  his  actual  damage.  In  the  case  at  bar  the  owner 
acquiesced  in  the  continuance  of  the  work  by  the  contractor 
after  the  time  for  completion  by  demanding  through  his  archi- 
tect a  greater  degree  of  energy  and  expedition,  and  he  never 
gave  the  contractor  notice  to  complete  the  work  within  a 
reasonable  time  nor  did  he  wait  a  reasonable  time  after  a 
demand  for  completion.  It  is  quite  inamaterial  to  a  decision  of 
the  appeal  whether  the  owner's  right  to  damages  is  to  be  deter- 
mined by  the  contract  or  depends  upon  the  actual  damage  which 
he  sustained  by  the  failure  of  the  contractor  to  perform  within 
the  time  specified,  for  he  showed  that  his  actual  damages  were 
greater  than  his  liquidated  damages,  and  he  has  not  been  allowed 
to  recover  either.  Since,  however,  there  must  be  a  new  trial,  it 
is  advisable  that  we  express  our  views  on  the  question  of  dam- 
ages. We  are  of  opinion  that  since  the  owner  in  effect  can- 
celed the  contract,  whether  rightly  or  wrongly,  and  the  con- 
tractor acquiesced  therein,  the  contract  no  longer  governs,  and 
is  to  be  resorted  to  only  to  determine  how  long  plaintiff  was  in 
default  in  completing  the  work.  In  that  view,  the  owner's 
damages  are  limited  to  the  period  between  the  time  when  the 
contractor  agreed  to  perform  and  the  time  when  the  owner  pre- 
vented further  performance.  It  is  not  contended  on  the  part 
of  the  respondent  that  the  owner  was  responsible  for  all  of  the 
delay,  but  it  is  contended  that  he  was  responsible  for  part  of  it. 
We  are  of  opinion  that  this  claim  is  not  supported  by  the  evi- 
dence. There  is  evidence  tending  to  show  that  architects 
employed  by  appellant  at  the  outset,  and  an  architect  subse- 
quently employed  by  him,  did  not  approve  certain  plans  and 
drawings,  which  under  the  contract  were  to  be  approved  by 
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the  appellant,  promptly,  and  that  the  appellant  failed  to 
promptly  indicate  the  style  of  columns  he  desired  used  in  the 
construction  of  the  building,  and  it  appears  by  correspondence 
in  the  record  that  frequent  complaint  was  made  in  behalf  of 
the  respondent  with  respect  to  these  matters;  but  the  state- 
ments in  the  correspondence  are  not  proof  of  the  facts,  and 
there  is  no  evidence  that  the  respondent  was  at  any  time  ready 
to  proceed  with  work  which  it  was  unable  to  proceed  with  on 
account  of  any  failure  of  the  appellant  in  these  respects  or  in 
any  other  respect. 

We  are  of  opinion,  therefore,  that  the  appellant  was  entitled 
to  offset  against  the  respondent's  claim  the  general  damages 
which  he  sustained  by  the  loss  of  the  use  of  the  building 
between  the  day  when  it  was  to  be  completed  and  the  day 
appellant  took  charge  of  it  in  its  uncompleted  condition.  This 
view  necessarily  requires  a  new  trial,  but  in  granting  it  it  is 
proper  to  comment  on  some  other  claims  with  respect  to  the 
question  of  damage.  The  recovery  by  the  respondent  for  brick 
and  cement  delivered  on  the  premises  by  its  sub-contractor  who 
claimed  the  same  cannot  be  sustained  on  the  evidence  in  this 
record,  which  does  not  present  facts  showing  that  title  to  the 
material  passed  to  the  respondent.  It  was,  of  course,  proper 
for  witnesses  in  forming  their  opinions  with  respect  to  the  value 
of  the  work  done  by  the  respondent  to  include  the  actual  cost  of 
material  and  labor  and  a  reasonable  profit  to  the  contractor; 
but  the  respondent  was  not  entitled  to  recover  for  the  separate 
items,  and  although  the  evidence  in  chief  was  not  confined  to 
the  reasonable  value  of  the  work  as  a  whole,  the  learned  referee 
undoubtedly  followed  the  proper  rule  in  finally  estimating  the 
damages  in  this  regard.  The  plaintiff's  claim  on  the  theory  of 
a  quantum  meruit  is  necessarily  unliquidated  and  incapable  of 
determination  by  market  values  or  an  arithmetical  calculation 
and  it  was  not  entitled  to  recover  interest.  {Delafield  v.  Vil- 
lage of  Westfield^  41  App.  Div.  24;  Excelsior  Terra  Cotta  Co. 
V.  Hardey  181  N.  Y.  11;  Coates  v.  Village  of  Nyack,  127 
App.  Div.  153;  Fox  v.  Davidson,  111  id.  174;  Beckwith  v. 
City  of  New  York,  121  id.  462;  O'Reilly  v.  Mahoney,  123  id. 
275.) 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
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and  a  new  trial  granted  before  another  referee,  with  costs  to 
appellant  to  abide  the  event. 

Ingraham,  p.  J.,  Clarke  and  MnxER,  JJ.,  concurred; 
Scott,  J.,  concurred  in  result. 

Judgment  reversed,  new.  trial  ordered  before  another  referee, 
costs  to  appellant  to  abide  event.    Order  to  be  settled  on  notice. 


Rachel  Glatner,  Respondent,  v.   Caroline  Glatner, 

Appellant. 

First  Department,  February  28,  1912. 

WiU— real  property  — life  estate  — charge  for  support  of  daughter  — 
liability  of  devisee  —  evidence  —  equity  —  remedy  at  law. 

Where  a  testator  devised  lands  to  his  wife  for  life,  "  subject,  however,  to 
my  said  wife  giving  a  home  to  my  daughter  Rachel,  so  long  as  my  said 
daughter  desires  to  remain  at  home,"  the  acceptance  of  the  devise  cre- 
at'es  a  personal  liability  on  the  part  of  the  wife  either  to  furnish  the 
daughter  a  home  or  to  pay  to  her  the  reasonable  cost  of  providing  a 
home  for  herself. 

In  an  action  by  the  daughter  against  her  mother  to  recover  damages  for 
breach  of  the  condition  of  the  devise,  evidence  of  the  income  derived  from 
the  real  estate  is  immateriaL 

The'danghter's  remedy  for  breach  of  the  condition  is  an  action  at  law,  but 
where  she  brings  a  suit  in  equity  and  defendant  does  not  question  the 
fonn  of  the  action  on  the  trial  the  court  on  appeal  will  not  reverse  the 
judgment  on  that  gpround. 

Ikoraham,  p.  J.,  and  Laughlin,  J.,  dissented,  with  opinions. 

Appeal  by  the  defendant,  Caroline  Glatner,  from  a  judg- 
ment of  the  Supreme  Court  m  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  coimty  of  New  York  on  the  1st  day 
of  July,  1911,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term. 

George  P.  Breckenridge,  for  the  appellant. 
Charles  Putzel  [EUphalet  W.  Tyler  with  him  on  the  brief], 
for  the  respondent. 

Scott,  J.: 

hi  my  opinion  the  defendant  by  accepting  the  devise  of  the 
real  estate  became  absolutely  bound  while  said  real  estate 
remained  in  her  possession  to  give  a  home  to  plaintiff  so  long 
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as  said  plaintiff  desires  to  remain  at  home  and  this  irrespective 
of  the  question  what  income  was  derived  from  the  real  estate. 
The  provisions  of  the  will  respecting  the  plaintiff  and  the  son 
Harry  are  very  different.  Respecting  plaintiff  the  obhgation 
imposed  is  absolute  and  unqualified.  The  devise  to  defendant 
is  made  subject  ^^to  my  said  wife  giving  a  home  to  my 
daughter  Rachel,  so  long  as  my  said  daughter  desires  to 
remain  at  home. "  As  to  the  son  Harry  the  similar  obligation  is 
qualified  in  two  ways.  To  him  the  defendant  is  to  provide  a 
home  "  as  best  as  she  can  "  and  only  "  if  he  needs  it."  No  such 
qualification  is  attached  to  the  condition  in  favor  of  plaintiff. 
I,  therefore,  think  that  all  the  evidence  as  to  the  income 
realized  from  the  property  was  immaterial.  As  I  regard  it,  the 
acceptance  of  the  devise  created  a  personal  liabiliiy  on  the  part 
of  defendant  either  to  furnish  plaintiff  a  home,  or,  failing  that, 
to  pay  the  reasonable  cost  to  plaintiff  of  providing  a  home  for 
herself  by  way  of  damages  for  the  breach  of  the  condition.  In 
this  aspect  of  the  case  the  plantiff 's  remedy  was  an  action  at 
law  or  perhaps  successive  actions  for  damages,  and  I  should 
concur  with  the  presiding  justice  that  this  action  in  equity 
could  not  be  maintained  if  defendant  had  persisted  in  her  objec- 
tions to  such  an  action.  She  did  not,  however,  persist.  It  is 
true  that  by  her  answer  she  denied  plaintiff's  allegation  that 
she  had  no  adequate  remedy  at  law,  but  no  point  was  made  of 
this  on  the  trial,  no  motion  made  to  dismiss  the  complaint  and 
no  appUcation  made  for  a  trial  by  jrny.  On  the  contrary,  both 
parties  tried  the  case  as  if  it  was  properly  brought,  and  even 
upon  this  appeal  the  defendant  makes  no  question  as  to  the 
form  of  the  action  or  as  to  equity's  cognizance  thereof.  Under 
these  circiunstances  the  parties  must  be  held  to  have  consented 
to  try  the  case  as  one  in  equity,  and  I  see  no  reason  why  we 
should  reverse  the  judgment  because  it  should  have  been 
brought  on  the  law  side  of  the  court. 
The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Clarke  and  Miller,  JJ.,  concurred;  Ingraham,  P.  J.,  and 
Laughlin,  J.,  dissented. 

Ingraham,  P.  J.  (dissenting): 

The  language  of  this  will  disposing  of  the  testator's  residuary 
estate  is  somewhat  peculiar.     There  is  a  devise  of  a  life  estate 
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of  this  real  property,  and  also  a  bequest  of  all  the  residuary 
personal  estate  for  the  life  of  his  wife.  She  is  to  have  this  real 
and  personal  estate  "to  have  and  to  hold  during  the  term  of 
her  natural  hfe,  and  to  have  the  entire  income  therefrom; "  and 
then  follows  the  clause,  "  subject,  however,  to  my  said  wife 
giving  a  home  to  my  daughter  Rachel,  so  long  as  my  said  daugh- 
ter desires  to  remain  at  home. "  The  situation  that  existed  was, 
that  the  principal  property  in  which  the  wife  had  a  life  estate 
was  a  tenement  house  in  which  he  and  his  wife  and  daughter 
had  resided.  Undoubtedly  the  testator  contemplated  that  his 
wife  would  continue  to  reside  in  the  apartment  that  had  been 
before  occupied  and  that  it  was  at  tliis  apartment  at  which  the 
daughter  was  to  be  given  a  home;  and  this  is  emphasized  by  the 
gubeequent  clause  which  provided  that  if  his  wife  should  remarry 
or  go  abroad  to  live  the  property  should  be  divided  between  his 
children.  If  from  any  cause  the  wife  was  unable  to  maintain  this 
home,  if  the  income  was  not  sufficient  to  pay  the  interest  on  the 
incumbrances  of  the  property,  or  there  was  no  money  of  the  estate 
from  which  to  maintain  the  said  home  in  which  the  daughter 
was  to  share,  it  would  seem  reasonable  that  the  wife  was  to  be 
relieved  from  this  obligation.  She  was  to  give  a  home  to  his 
daughter  Rachel,  and  was  to  provide  a  home  as  best  she  could  for 
the  testator's  son  Harry  if  he  needed  it.  I,  therefore,  concur 
with  Mr.  Justice  L  aughun  that  the  obligation  to  furnish  a  home, 
either  for  Rachel  or  Harry,  depended  upon  the  defendant  being 
able  to  maintain  a  home  at  which  the  daughter  or  son  could  live. 
This,  however,  was  merely  a  charge  upon  the  estate  devised. 
There  was  no  trust,  and  the  effect  of  an  acceptance  of  the 
estate  subject  to  the  charge  was  to  impose  a  legal  obligation 
upon  the  defendant  to  furnish  the  plaintiff  with  a  home.  If 
the  defendant  refused  to  furnish  such  a  home  and  the  circima- 
stances  imposed  such  an  obligation  upon  her,  then  I  think  the 
only  remedy  that  the  plaintiff  had  was  an  action  at  law  to 
recover  the  amoimt  which  it  would  cost  her  to  furnish  herself 
with  such  a  home  as  was  contemplated  by  the  testator.  Equity 
had  no  jurisdiction  to  interfere. 

I  think,  therefore,  that  this  judgment  in  the  form  in  which  it 
was  presented  was  erroneous. 
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Laughlin,  J.  (dissenting): 

The  action  is  based  on  a  provision  of  the  will  of  Samuel  Glat- 
ner, who  was  plaintiff's  father  and  died  January  6,  1910.  It 
was  duly  admitted  to  probate  in  the  county  of  New  York  on 
the  1st  day  of  February,  1910.  The  testator  after  providing 
for  the  payment  of  his  debts  and  funeral  expenses  gave  a  leg- 
acy of  $500  to  his  sister-in-law  and  to  her  children  if  she  should 
not  be  living.  He  then  gave  a  legacy  of  $1,000  to  the  plain- 
tiff, and  in  connection  therewith  he  stated  in  his  will  as  fol- 
lows: "  As  she  is  not  married  and  is  dependent  on  me,  I  desire 
to  make  separate  provision  for  her."  He  then  gave  a  legacy  of 
$500  to  his  son  Harry,  and  stated  in  the  will  that  he  desired  to 
provide  separately  for  this  son  on  account  of  poor  health.  He 
then  devised  to  two  other  daughters  real  estate  in  Nebraska  in 
trust  for  his  grandchildren  therein  named  imtil  one  of  them* 
attains  the  age  of  twenty-one  years,  when  the  title  was  to  vest 
in  possession  in  the  grandchildren.  The  testator's  household 
furnishings  and  furniture  and  personal  effects  were  then 
given  to  his  wife.  The  7th  clause  of  the  will  came  next  and 
is  as  follows: 

"All  the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  of  whatsoever  nature  and  kind  and  wheresoever 
situate,  including  moneys  in  bank  and  mortgages,  I  give, 
devise  and  bequeath  to  my  beloved  wife  Caroline,  to  have  and 
to  hold  during  the  term  of  her  natural  life,  and  to  have  the- 
entire  income  therefrom,  subject  however  to  my  said  wife  giv- 
ing a  home  to  my  daughter  Rachel,  so  long  as  my  said  daugh- 
ter desires  to  remain  at  home,  and  also  to  provide  a  home  as 
best  as  she  can  for  my  son  Harry,  if  he  needs  it.  If  my  said  wife 
should  remarry  or  go  abroad  to  live,  then  and  in  that  event 
the  said  estate  shall  be  divided  between  her  and  my  children, 
one-third  part  thereof  to  go  to  my  said  wife  absolutely,  and 
two-third  parts  thereof  to  be  divided  equally  among  my  chil- 
dren, Harry,  Ida,  Carrie  C,  Flora,  Eachel,  Jennie  and  Nathan, 
share  and  share  alike,  the  child  or  children  of  any  deceased 
child  to  take  its  oi  their  parent's  share." 

The  testator  then  devised  and  bequeathed  the  reversion  or 
remainder  of  his  residuary  estate  from  and  after  the  death  of 
his  wife  to  his  children,  share  and  share  alike,  with  the  provi- 
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sion  that  the  children  of  any  deceased  child  should  take  their 
parent's  share.  The  defendant  is  the  widow  of  the  testator 
and  the  stepmother  of  the  plaintiff.  At  the  time  of  the  testa- 
tor's death  the  plaintiff  resided  with  her  father  and  stepmother 
in  an  apartment  at  No.  162  West  One  Hundred  and  Forty- 
fourth  street,  and  she  was  furnished  a  home  there  by  the 
defendant  until  December  1,  1910,  when  the  defendant  aban- 
doned the  apartment  on  the  ground  that  she  could  not  afford 
to  maintain  it  and  rented  a  single  room  for  herself,  having 
previously  notified  the  plaintiff  that  she  would  be  unable  longer 
to  provide  a  home  for  her.  The  evidence  is  conflicting  as  to 
whether  plaintiff  insisted  that  she  was  entitled  to  a  home  with 
defendant  or  left  voluntarily.  The  only  property  received  by 
the  defendant  under  the  devise  in  the  7th  clause  of  the  will 
Vas  the  fee  of  premises  known  as  Nos.  436-438  East  Houston 
street,  borough  of  Manhattan,  New  York.  The  defendant 
took  possession  of  these  premises  and  collected  the  rents  thereof. 

On  this  evidence  the  court  found  that  defendant  accepted 
the  devise  of  the  real  estate  on  the  conditions  imposed,  and 
became  obligated  thereby  to  provide  a  home  for  the  plaintiff 
nntil  such  time  as  the  defendant  should  remarry  or  go  abroad 
to  hve,  and  that  haviug  failed  and  refused  to  provide  a  home 
for  the  plaintiff,  she  became  obUgated  to  pay  the  plaintiff  the 
expense  of  furnishing  a  home  for  herself,  which  the  court 
found  to  be  eight  dollars  per  week,  and  gave  judgment  in  favor 
of  the  plaintiff  for  the  amoimt  due  on  that  theory,  and  further 
adjudged  that  defendant  pay  the  plaintiff  the  sum  of  eight 
dollars  per  week  thereafter  in  monthly  installments  imtil  the 
death  of  the  plaintiff,  or  imtil  the  defendant  should  remarry  or 
go  abroad  to  live.  Proof  was  made  with  respect  to  the  rentals 
received  by  the  defendant  from  the  premises  tending  to  show 
the  net  amount;  but  it  was  quite  indefinite,  and  no  finding 
was  made  thereon  by  the  comi;,  and  the  judgment  was  not 
granted  on  the  theory  that  the  net  rentals  were  sufficient  to 
enable  defendant  to  provide  a  home  for  plaintiff. 

I  am  of  opinion  that  the  construction  placed  upon  the  will 
by  the  trial  court  is  erroneous,  and  that  the  defendant  only 
became  obhgated  to  furnish  a  home  for  the  plaintiff  from 
the  income  derived  from  the  property  which  she  received  under 
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that  clause  of  the  will.  It  was  undoubtedly  the  duty  of  the 
defendant  on  accepting  the  devise  first  to  provide  from  the 
income  thereof  a  home  for  the  plaintiff.  The  defendant  was 
to  have  for  her  own  use  and  enjoyment  the  remainder  of  the 
income  subject  to  the  further  obhgation  to  provide  a  home,  if 
the  income  would  permit  of  her  so  doing,  for  the  testator's  son 
Harry,  should  he  need  it.  This  tends  to  show  that  the  testator 
reaUzed  that  the  income  might  be  insufficient  to  provide  a  suit- 
able home  for  all  of  them,  and  so  far  as  he  imposed  upon  his 
wife  a  condition  to  provide  a  home  for  his  daughter  and  son, 
it  was  to  be  from  the  income  of  the  property  which  she  received 
under  that  bequest  and  devise.  It  is  difficult  to  discern  any 
theory  upon  which  a  court  of  equity  can  enforce  a  compUance 
with  the  defendant's  obhgation,  and  I  am  of  opinion  that  the 
plaintiff's  only  remedy  is  an  action  at  law  from  time  to  time 
on  proof  that  there  is,  or  should  be  by  proper  management,  net 
income  from  the  property  with  which  the  defendant  could 
perform  her  obligation. 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Ingraham,  p.  J.,  concurred. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  John  J.  Hopper  and 
William  Randolph  Hearst,  Respondents,  for  ReUef  by  a 
Peremptory  Writ  of  Mandamus  or  Otherwise  against  J. 
Gabriel  Britt  and  Others,  Constituting  the  Board  of  Elec- 
tions of  the  City  of  New  York,  Appellants. 

First  Department,  Februaxy  23,  1912. 

Election  Law— primary  elections  —  use  of  party  emblem — consti- 
tutional law — printing  name  of  candidate  more  than  once  on 
baUot. 

As  long  as  full  liberty  is  given  for  the  selection  of  other  emblems  and  no 
unfair  discrimination  is  exercised,  the  mere  fact  that  the  party  commit- 
tee which  nominally  represents  the  majority  of  the  party  membership  is 
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given  the  right  to  use  the  party  emblem  on  the  prunary  ballot  is  not  an 
abuse  of  the  legislative  power. 

Section  57  of  the  Election  Law  and  so  much  of  section  58  as  provides  for 
the  use  of  a  party  emblem  upon  primary  ballots  are  not  unconstitutional 
on  that  ground. 

The  purpose  of  the  Legislature  was  to  surround  the  primary  election  with 
every  safeguard  of  the  regular  election  and  to  give  at  both  the  same  pro- 
tection to  the  voter  in  the  exercise  of  his  franchise  and  the  same  freedom 
in  the  selection  of  his  candidates. 

That  part  of  section  68  of  the  Election  Law  which  prohibits  the  name  of  a 
candidate  at  a  primary  election  from  appearing  on  the  ballot  more  than 
once  in  connection  with  the  same  office  or  position  is  unconstitutional 

Appeal  by  the  defendants,  J.  Gabriel  Britt  and  others,  con- 
stituting the  board  of  elections  of  the  city  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  New 
York  on  the  20th  day  of  January,  1912,  granting  the  petition- 
ers' motion  for  a  peremptory  writ  of  mandamus. 

Terence  Farley,  for  the  appellants. 

Herbert  R.  Limbiirg,  for  the  respondents. 

DOWLING,  J. : 

This  appeal  is  taken  from  an  order  directing  that  a  peremp- 
tory writ  of  mandamus  issue  requiring  the  board  of  elections 
in  the  city  of  New  York  to  disregard  three  certain  provisions  of 
the  Election  Law  (Consol.  Laws,  chap.  17  [Laws  of  1909,  chap. 
22],  as  amd.  by  Laws  of  1911,  chap.  891)  in  preparing  the  ofl&cial 
baUots  for  the  primary  election  to  be  held  in  the  month  of  March 
next  ensuing.  These  three  provisions  are  as  follows:  (1)  So 
much  of  section  37  of  said  law  as  enacts:  ^^  In  the  year  nine- 
teen hundred  and  twelve,  members  of  all  conmiittees  shall  be 
elected  at  the  spring  primary,  except  in  the  city  of  New  York, 
where  they  shall  be  elected  in  the  fall  primary; "  (2)  all  of  sec- 
tion 57  of  said  law,  and  so  much  of  section  58  as  provides  for 
the  use  of  a  party  emblem  upon  the  primary  ballots;  (3)  so 
much  of  section  58  of  said  law  as  prohibits  the  appearance  of 
the  name  of  a  candidate  more  than  once  on  a  ballot  as  a 
candidate  for  the  same  public  office  or  party  position. 

As  to  the  first  direction  it  is  unnecessary  for  us  to  pass  upon 
the  power  of  the  court  to  strike  from  a  statute  a  provision  on 
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the  ground  that  it  was  inserted  through  '*  palpable  inadver- 
tence "  upon  the  part  of  the  Legislature,  for  counsel  concede  that 
the  law  has  been  so  amended  that  the  question  is  no  longer  a 
practical  one  and  discussion  of  it  is,  therefore,  not  required. 
(See  Laws  of  1912,  chap.  4,  amdg.  said  §  37.) 

As  to  the  second  direction,  we  are  referred  to  no  statute  or 
decision  forbidding  the  use  of  an  emblem  upon  the  primary  bal- 
lot. On  the  contrary,  the  law  in  question  contains  elaborate 
provisions  as  to  the  method  of  selection  of  such  emblem,  and 
assimilates  the  same  to  that  used  for  a  regular  election.  The 
objection  urged  is  that  by  granting  the  party  emblem  as  the 
committee  emblem  of  the  party,  an  unjust  discrimination  has 
been  exercised  against  those  who  are  striving  to  overturn  the 
control  of  the  party  by  the  dominant  faction,  as  represented  by 
the  party  committee.  We  can  see  no  force  in  this  contention. 
As  a  matter  of  practical  administration,  some  one  party  or  fac- 
tion must  have  on  any  ballot  such  advantage  as  may  come  not 
only  from  an  emblem  but  from  the  first  column  upon  the 
ticket.  By  the  Election  Law  (§  58)  that  position  is  also  given 
to  the  candidates  designated  by  the  party  committee.  No  good 
reason  is  suggested  why  the  followers  of  a  faction  which  is 
disputing  the  supremacy  of  another  then  actually  in  control 
cannot  cast  their  ballots  for  the  candidates  of  their  choice  as 
freely,  fairly  and  adequately  under  an  emblem  of  their  own 
selection  as  under  that  of  the  party.  Where  men  take  the 
trouble  to  vote  at  a  primary  they  presxmaably  have  as  intelli- 
gent a  view  of  the  merits  of  the  issues  submitted  to  them  as 
they  have  at  a  general  election,  and  they  are  as  well  equipped 
to  make  their  selection  between  emblems  and  candidates.  It 
cannot  be  seriously  urged  that  the  illiterate  would  all  vote  for 
the  party  emblem  at  a  primary  election,  or  that  they  would  all 
vote  in  the  first  column  in  the  absence  of  an  emblem.  Under 
modem  methods  fidl  publicity  is  given  to  emblem  and  candi- 
date alike,  and  no  independent  movement  can  fail  for  lack  of 
an  opportimity  to  present  its  claims  for  popular  support.  In 
practice  the  illiterate  voter  is  always  the  readiest  to  inform 
himself  of  any  change  in  the  method  of  voting.  It  was  to 
enable  him  to  express  his  choice  that  emblems  have  been  pro- 
vided upon  the  ballot.    {Matter  of  Greene-,  9  App.  Div.  223; 
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Matter  of  Wise,  108  id.  52.)  As  long  as  full  liberty  is  given 
for  the  selection  of  other  emblems  and  no  mif  air  discrimination 
is  exercised,  the  mere  fact  that  the  party  committee  which 
(until  displaced)  represents  the  majority  of  the  party  member- 
ship is  given  the  right  to  use  the  party  emblem  is  not  an  abuse 
of  the  legislative  power.  The  learned  court  at  Special  Term, 
finding  to  the  contrary,  has  stricken  from  the  statute  every 
provision  for  the  use  of  an  emblem  upon  a  primary  ballot,  and 
has  directed  the  preparation  of  a  ballot  which,  devoid  of 
emblems  of  any  sort,  would  be  still  more  confusing  to  the 
voter  and  would  deprive  the  illiterate  voter  of  the  aid  which 
has  heretofore  been  granted  him  without  question.  It  would 
render  voting  at  primaries  more  difficult  than  at  a  general 
election.  This  is  not  only  plainly  in  violation  of  the  legislative 
intent,  but  creates  a  new  ballot  never  contemplated  by  the 
framers  of  the  act.  We  believe,  therefore,  that  so  much  of 
the  order  appealed  from  as  directs  the  board  of  elections  to 
disregard  section  57  and  the  part  of  section  58  quoted  should 
be  reversed. 

As  to  the  third  provision,  there  can  be  no  doubt  that  it  was 
th^  purpose  of  the  Legislature  to  surround  the  primary  with 
every  safeguard  of  the  regular  election,  to  give  at  both 
the  same  protection  to  the  voter  in  the  exercise  of  his  fran- 
chise and  the  same  freedom  in  the  selection  of  his  candidates. 
Illegal  practices  at  either  are  the  subject  of  appropriate  pimish- 
ment.  A  primary  election  is  intended  to  effectuate  the  will  of 
the  enrolled  votera  of  a  party  as  fully  as  a  regular  election 
records  the  will  of  the  entire  electorate.  Under  these  condi- 
tions, the  prohibition  against  the  name  of  a  candidate  appear- 
ing more  than  once  in  connection  with  the  same  office  or 
position  falls  clearly  within  the  rule  laid  down  in  Matter  of 
Hopper  V.  Britt  (203  N.  Y.  144)  and  is  unconstitutional. 

The  order  appealed  from  must,  therefore,  be  modified  by 
striking  out  so  much  as  directs  that  a  peremptory  writ  of  man- 
damus issue  directing  the  board  of  elections  in  preparing 
official  ballots  for  the  primary  election  to  disregard  the  pro- 
visions of  section  57  and  so  much  of  section  58  as  requires  the 
printing  of  the  party  and  other  emblems,  and  further  directing 
App.  Div.— Vol.  CXLIX.        7 
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that  they  shall  omit  all  emblems  upon  said  ballot,  and  as  so 
modified  it  is  affirmed,  without  costs. 

Clarke,  McLaughlin,  Laught^tn  and  Scott,  JJ.,  concurred. 

Order   modified    as  directed  in  opinion,   and  as  modified 
affirmed,  without  costs.    Order  to  be  settled  on  notice. 


The  City  of  New  York,  Appellant,  Eespondent,  v.  Seely- 
Taylor  Company,  Eespondent,  Appellant,  Impleaded  with 
The  EMPntE  State  Surety  Company,  Eespondent. 

First  Department,  February  Id,  1913. 

Municipal  corporation  —  mimicipal  contract — mistake  in  bid  —  failure 
of  bidder  to  execute  contract  —  damans — section  420  of  New  York 
charter  —  liquidated  damages  —  bond  accompanying  bid  —  liability 
of  surety  same  as  that  of  principal  —  municipal  ordinance  —  judicial 
notice  -r  right  of  city  to  pass  ordinances  —  costs  —  extra  allowance* 

Where  a  statute  fixes  liquidated  damages  for  the  breach  of  a  contract 
with  a  municipality,  it  can  recover  only  the  statutory  damages  for  a 
breach  in  the  absence  of  fraud  or  mistake;  the  amount  of  actual  damages 
sustained  is  immateriaL 

Thus,  where  the.  bidder  on  a  municipal  contract  in  New  York  city 
deposited,  at  the  time  of  making  its  bid,  a  certified  check  in  a  certain 
sum,  as  required  by  section  420  of  the  Greater  New  York  charter,  which 
provides,  among  other  things,  that  if  a  bidder  whose  bid  has  been 
accepted  shall  refuse  to  execute  the  contract  awarded  to  him,  the 
amount  of  the  deposit  required  by  the  section  shall  be  retained  by  the 
city  as  liquidated  damages,  the  city  which  in  its  instructions  to  bidders 
had  required  the  deposit,  can  recover  for  the  bidder's  failure  to  execute 
the  contract  after  it  had  been  awarded  to  it,  only  the  amount  of  the 
deposit,  in  the  absence  of  proof  of  fraud  on  the  part  of  the  bidder. 

Where  a  bidder  made  a  mistake  in  its  figures  of  which  it  informed  the 
city  on  the  day  following  the  opening  of  the  bids,  and  at  that  time 
requested  to  be  relieved  of  its  bid,  the  city  is  limited  to  a  recovery  of 
the  damages  fixed  by  the  charter. 

The  purpose  of  requiring  the  deix)sit  with  the  bids  was  not  only  to  insure 
good  faith  on  the  part  of  the  bidders,  but  also  to  indemnify  the  city 
against  the  expense  of  readvertising  and  to  notify  bidders  of  the  amount 
of  damages  they  would  have  to  pay  if  they  refused  to  enter  into  the  con- 
tract after  it  had  been  awarded  to  them. 

It  seemSy  that  if  the  bidder  on  a  municipal  contract  makes  an  uninten- 
tional mistake  in  its  bid,  it  can  withdraw  the  same  before  it  is  acted 
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upon,  and  a  court  of  equity  can  relieve  the  bidder  from  executing  a 
contract  it  never  intended  to  make. 

When  a  principal  discharges  his  full  obligation  his  surety  is  also 
discharged. 

An  agreement  by  a  surety  to  pay  any  sum  for  which  his  principal  is  not 
liable  is  without  consideration. 

Thus,  where  the  bidder  pursuant  to  the  instructions  given  by  the  city 
delivered  with  its  bid  the  surety  company^s  bond  to  indemnify  the 
city  against  damage  by  the  bidder's  failure  to  do  what  it  was  legally 
obligated  to  do  and  whereby  the  surety  agreed  that*  if  the  contract 
was  awarded  to  the  bidder  it  would  become  its  surety  for  the  faith- 
ful performance  of  the  same,  and  that  if  the  bidder  should  refuse  to 
execute  the  contract,  it  would  pay  the  city  the  difference  between  the 
sum  to  which  the  bidder  would  be  entitled  upon  the  completion  of  the 
contract  and  the  sum  the  city  should  be  obliged  to  pay  to  the  one  to 
whom  the  contract  should  be  awarded  on  a  reletting,  the  city  cannot 
recover  damages  from  the  surety  beyond  those  specified  in  section  420 
of  the  charter. 

The  bond  was  only  enforcible  to  the  extent  to  which  the  principal  was 
liable  to  the  city. 

It  is  immaterial  that  the  check  which  the  bidder  had  deposited  at  the  time 
of  making  his  bid  had  been  returned  to  him  by  the  city. 

The  power  of  a  city  to  pass  an  ordinance  is  derived  from  its  charter,  and 
an  ordinance  in  so  far  as  it  is  inconsistent  with  the  charter  is  void. 

The  provisions  of  section  420  of  the  charter  are  conclusive  as  to  the  amount 
of  damages  for  a  breach  of  the  contract,  and  the  city  by  ordinance  can- 
not require  the  bidder  to  accompany  his  bid  with  an  undertaking  to  the 
effect  that  if  the  contract  should  be  awarded  to  him  and  he  should  fail 
to  execute  it,  he  and  his  surety  should  be  liable  to  the  city  in  a  greater 
amount  than  that  fixed  by  said  section. 

The  action  by  the  city  to  recover  of  the  bidder  and  the  surety  the  dam- 
ages fixed  by  the  bond  is  not  so  difficult  and  extraordinary  as  to  Justify 
an  extra  allowance  of  costs  to  the  successful  defendants. 

LAuoHiJir,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiflf,  The  City  of  New  York,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  comity  of  New  York 
on  the  21st  day  of  June,  1910,  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  at  the  close  of  plaintiflf's 
case  on  a  trial  at  the  New  York  Trial  Term,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  23d  day  of  June,  1910, 
denying  the  plaintifiPs  motion  to  set  aside  the  dismissal  of  the 
complaint. 

Also,  an  appeal  by  the  defendant,  the  Seely-Taylor  Company, 
from  an  order  of  the  Supreme  Court,  entered  in  the  office  of 
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the  clerk  of  the  county  of  New  York  on  the  28th  day  of  Novem- 
ber, 1910,  denying  the  said  defendant's  motion  for  an  extra 
allowance. 

Terence  Farley,  for  the  plaintiff. 

Edward  W.  Norris,  for  the  defendant  Seely-Taylor 
Company. 

Benjamin  Reass,  for  the  respondent  Empire  State  Surety 
Company. 

McLaughlin,  J. : 

The  plaintiff,  acting  through  its  commissioner  of  docks,  on 
or  about  the  1st  of  March,  1905,  advertised  for  proposals  or  esti- 
mates for  performing  labor  and  furnishing  materials  required 
for  removing  a  ferry  structure  and  building  in  place  thereof  a 
new  one.  The  advertisement  notified  prospective  bidders  that 
sealed  proposals  or  estimates  would  be  received  by  the  commis- 
sioner of  docks  until  two  o'clock  p.  M.,  March  13,  1905,  and 
that  security  would  be  required  in  the  sima  of  $90,000;  that 
each  bid  or  estimate  "shall  be  accompanied  by  the  consent  in 
writing  *  *  *  of  a  guaranty  or  surety  company  duly 
authorized  by  law  to  act  as  surety,  and  shall  contain  the 
matters  set  forth  in  the  blank  forms  mentioned  below;"  and 
that  no  bid  or  estimate  would  be  considered  unless,  as  a  condi- 
tion precedent  to  the  reception  or  consideration  of  any  pro- 
posal it  was  accompanied  by  a  certified  check  upon  one  of  the 
State  or  National  banks  of  the  city  of  New  York,  drawn  to  the 
order  of  the  comptroller,  or  money  to  the  amoimt  of  five  per 
cent  of  the  amoimt  of  the  bond  required  as  provided  in  section 
420  of  the  Greater  New  York  charter.  In  answer  to  the 
advertisement  the  defendant  Seely-Taylor  Company  submitted 
a  bid,  accompanying  which  was  a  bond  executed  in  the  form 
required,  by  the  respondent  surety  company.  This  bond 
recited  that  in  consideration  of  one  dollar  paid  by  the  city,  the 
receipt  of  which  was  acknowledged,  the  surety  company 
agreed  if  a  contract  were  awarded  to  the  Seely-Taylor  Com- 
pany it  would  become  bound  as  its  surety  for  the  faithful  per- 
formance of  the  same^  and  "if  the  said  person  or  persons 
shall  omit  or  refuse  to  execute  sifch  contract  and  give  the 
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proper  security  within  five  days  after  written  notice  that  the 
same  is  ready  for  execution,  if  so  awarded,  we  will  pay,  with- 
out proof  of  notice  or  demand,  to  the  said  The  City  of  New 
York,  or  its  successors,  any  difference  between'  the  sum  to 
which  sudi  person  or  persons  would  be  entitled  upon  the  com- 
pletion of  such  contract  and  the  sum  which  The  City  of  New 
York  may  be  obliged  to  pay  to  the  person  or  persons  to  whom 
the  contract  shall  be  awarded  at  any  subsequent  letting.'' 

At  the  time  the  bid  and  bond  were  submitted,  and  accom- 
panying the  same,  the  Seely-Taylor  Company  delivered  a  cer- 
tified check  drawn  on  a  National  bank  of  the  city  of  New  York, 
payable  to  the  order  of  the  comptroller,  for  $4,500.  There  were 
several  other  bidders,  and  when  all  of  the  proposals  were  opened 
it  was  found  that  the  Seely-Taylor  Company's  bid  was  the  lowest 
by  upwards  of  $100,000.  On  the  fourteenth  of  March,  the  day 
following  when  the  bids  were  opened,  the  Seely-Taylor  Company 
notified  the  commissioner  of  docks  and  the  comptroller  of  the 
city,  in  writing,  that  it  withdrew  its  bid.  On  the  following 
day  the  commissioner  of  docks  acknowledged,  in  writing,  the 
receipt  of  the  notice,  and  at  the  same  time  notified  the  Seely- 
Taylor  Company  that  it  had  no  right  to  withdraw  its  bid,  and 
"that  if  the  contract  be  hereafter  awarded  to  you,  the  Depart- 
ment will  look  to  you  and  to  your  surety  tc  carry  out  the  terms 
of  your  bid  and  to  execute  the  contract  accordingly."  Some 
time  thereafter  the  contract  was  awarded  to  the  Seely-Taylor 
Company,  which  it  refused  to  execute,  though  requested  to  do 
so.  The  city  then  readvertised  for  bids,  and  subsequently  let 
a  contract  to  the  lowest  bidder  on  such  readvertisement,  which 
was  about  $144,000  in  excess  of  the  bid  made  by  the  Seely- 
Taylor  Company.  Some  two  years  thereafter  this  action  was 
brought  to  recover  this  difference  from  the  Seely-Taylor  Com- 
pany and  its  surety,  the  city  in  the  meantime  having,  on 
demand  of  the  Seely-Taylor  Company,  returned  to  it  the  check 
for  $i,500. 

There  was  no  dispute  at  the  trial  between  the  parties  as  to  the 
facts  above  stated,  and  in  addition  thereto  it  appeared  from  the 
testimony  of  the  president  of  the  Seely-Taylor  Company,  which 
was  uncontradicted,  that  he  submitted  the  bid  for  his  com- 
pany,  and  in  doing  so  made  an  unintentional  error  of  $93,000; 
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that  this  error  occurred  in  transferring  figures  from  a  paper 
upon  which  he  had  made  his  estimate  to  the  formal  bid;  that 
on  the  formal  bid  he  put  down  the  amount  as  $10,000,  and  it 
should  have  been  $108,000;  that  the  error  was  discovei-ed  the 
morning  after  the  bids  were  opened,  when  he  immediately 
communicated  with  the  commissioner  of  docks,  and  at  the 
same  time  gave  notice  that  the  Seely-Taylor  Company  with- 
drew its  bid.  At  the  conclusion  of  the  evidence,  and  after  both 
parties  had  rested,  the  trial  court  dismissed  the  complaint. 
The  city  appeals  from  the  judgment  to  that  effect,  and  the 
Seely-Taylor  Company  appeals  from  an  order  denying  its 
motion  for  an  extra  allowance  of  costs. 

If  it  be  true,  as  testified  by  the  president  of  the  Seely-Taylor 
Company,  that  it  made  an  imintentional  mistake  of  $93,000  in 
its  bid,  then  undoubtedly,  before  the  bid  was  acted  upon,  it 
could  be  withdrawn  and  the  court  in  equity  could  relieve  it 
from  executing  a  contract  which  it  never  intended  to  make. 
{Moffett,  HodgkinSy  etc.j  Co.  v.  Bochestery  178  U.  S.  373;  City 
of  New  York  v.  Dowd  Lumber  Co.,  140  App.  Div.  358.)  The 
conclusion  at  which  I  have  arrived,  however,  renders  it  unneces- 
sary to  consider  whether  such  a  defense  were  pleaded,  or  if  so, 
whether  the  testimony  of  the  president  of  the  Seely-Taylor 
Company  bearing  on  that  subject  should  have  been  submitted 
to  the  jury.  When  the  Seely-Taylor  Company  made  its  bid 
it  complied  with  section  420  of  the  Greater  New  York  charter 
(Laws  of  1901,  chap.  466)  by  delivering  a  check  as  therein 
required.  This  section  of  the  charter  provides,  among  other 
things,  that  "  if  the  said  bidder,  whose  bid  has  been  accepted, 
shall  refuse  or  neglect,  within  five  days  after  due  notice  that 
the  contract  has  been  awarded,  to  execute  the  same,  or  to  fur- 
nish the  required  bond,  the  amount  of  deposit  made  by  him 
shall  be  forfeited  to  and  retained  by  the  said  city  as  liquidated 
damages  for  such  neglect  or  refusal  and  shall  be  paid  into  the 
sinking  fund  of  the  city    *    *    *." 

If  it  be  assumed  that  the  Seely-Taylor  Company's  bid  were  a 
valid  and  binding  one,  notwithstandmg  the  mistake  alleged,  it 
could  thereafter  refuse  to  enter  into  a  contract,  and  if  it  did  so 
the  only  damage  to  which  it  was  subjected  was  that  provided 
in  the  section  of  the  charter  referred  to.     Its  refusal  forfeited 
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to  the  city  the  amount  of  the  deposit  as  "  liquidated  damages.'' 
Where  a  statute  provides  for  liquidated  damages,  or  where 
there  is  a  stipulation  in  a  contract  as  to  the  amount  of  damages 
that  is  to  be  i)aid  to  either  party  for  a  breach,  then,  in  the 
absence  of  fraud  or  mistake,  the  only  question  which  arises  is 
as  to  the  breach.  In  that  case  the  actual  damage  is  not 
involved.  One  cannot  recover  both.  The  recovery  of  one  pre- 
dudee  the  recovery  of  the  other.  {Cotheal  v.  Talmagey  9  N.  Y. 
551;  Darrow  v.  Cornell,  12  App.  Div.  604;  Dunn  v.  Morgen- 
than,  T3  id.  147;  affd.,  175  N.  Y.  518;  Shiell  v.  M'Nitty  9 
Paige,  101;  Wood  v.  Niagara  Falls  Paper  Co.,  121  Fed.  Eep. 
818;  United  States  v.  Alcorn,  145  id.  995;  Morrison  v.  Rich- 
ardsoUj  194  Mass.  870.)  To  permit  a  recovery  of  actual  dam- 
age, where  liquidated  damages  have  been  provided  for,  is  to 
nullify  the  statute  or  destroy  a  contract  with  reference  thereto. 
The  sole  purpose  of  providing  for  liquidated  damages  is  to  pre- 
vent, in  case  of  a  breach,  any  question  being  raised  as  to  the 
amount  that  shall  be  paid  or  recovered  therefor. 

The  city,  when  it  advertised  for  bids,  informed  prospective 
bidders  that  they  would  have  to  deliver,  at  the  time  bids  were 
submitted,  a  check  or  money,  as  provided  in  section  420  of  the 
charter.  The  purpose  of  requiring  such  deposit  to  be  made 
was  not  only  to  insure  good  faith  on  the  part  of  bidders,  but  to 
indemnify  the  city  against  the  expense  of  readvertising 
{Erving  v.  Mayor,  etc,  131 N.  Y.  133),  and  also  to  notify  bidders 
if  the  contract  were  awarded  to  them  and  they  refused  to  enter 
into  it  the  precise  amoimt  of  damage  they  would  have  to  pay. 
If  this  be  so,  then  the  only  damage  to  which  the  Seely-Taylor 
Company  could  be  subjected  for  refusing  to  execute  the  con- 
tract after  the  same  had  been  awarded  to  it  was  the  forfeiture 
of  its  depcNsit.  The  fact  that  the  deposit  was  returned  after 
the  city  had  requested  the  Seely-Taylor  Company  to  enter  into 
a  contract  and  it  had  refused,  does  not  seem  to  me  to  be  at  all 
pertinent  or  germane  to  the  question  presented  on  this  appeal. 
The  rights  of  the  parties  had  previously  been  fiLxed.  It  may  be 
assumed  there  was  no  authority  on  the  part  of  the  city  officials 
to  return  the  deposit,  or  the  Seely-Taylor  Company  to  receive 
it,  and  that  the  city  has  a  cause  of  action  therefor  against 
one,  or  both,  but  this  action  is  not  brought  to  recover  that 
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sum.  It  is  not  even  suggested  in  the  complaint,  the  proof  or 
brief  of  counsel  that  this  sum  can  be  recovered  in  this  action, 
or  the  action  can  be  treated  as  one  to  recover  that  damage.  It 
cannot  be  here  recovered  unless  pleadings,  proof,  the  theory 
upon  which  the  action  was  tried,  and  the  views  of  coimsel  are 
to  be  entirely  disregarded. 

If  the  foregoing  views  be  correct,  then  it  follows  that  the 
complaint  was  properly  dismissed  as  to  the  Seely-Taylor  Com- 
pany and  the  sole  question  remaining  is  whether  it  was  prop- 
erly dismissed  as  to  the  other  defendant,  the  Empire  State 
Surety  Company,  The  condition  of  its  bond,  in  terms,  made  it 
liable,  the  Seely-Taylor  Company  having  been  awarded  the 
contract  and  refused  to  execute  it,  for  the  damages  here  sought 
to  be  recovered.  The  Seely-Taylor  Company  was  the  principal 
and  the  surety  company  its  surety.  The  bond  was  to  indem- 
nify the  city  against  damage  by  the  failure  of  the  principal  to 
do  what  it  was  legally  obUgated  to.  There  was  a  legal  obliga- 
tion resting  upon  the  Seely-Taylor  Company,  its  bid  having 
been  accepted,  to  execute  a  contract.  It  refused  to  do  this  and 
by  reason  of  such  refusal  became  liable  to  pay  whatever  dam- 
age the  city  sustained.  This  damage  had  been  agreed  upon  in 
advance,  which  sum  was  paid  by  forfeiting  to  the  city  the 
amoimt  of  the  deposit.  The  principal  having^id  all  the  dam- 
age sustained  by  the  city,  the  surety  was  thereby  discharged. 
When  a  principal  discharges  his  full  obligation,  then  his 
surety  is  also  discharged.  The  agreement  on  the  part  of  the 
surety  to  pay  any  sum  for  which  the  principal  was  not  liable 
was  without  consideration.  That  was  not  the  purpose  of  the 
bond  and  to  this  extent  it  cannot  be  enforced.  It  is  suggested 
that  the  bond  was  in  the  nature  of  a  separate  undertaking  on 
the  part  of  the  surety  and  was  authorized  by  section  349  of  the 
revised  ordinances  of  the  city.  This  ordinance  was  not  offered 
in  evidence  and  the  court  cannot  take  judicial  notice  of  it. 
{Porter  v.  Waring,  69  N.  Y.  250;  People  ex  rel.  Cross  Co.  v. 
Aheam,  124  App.  Div.  840;  City  of  New  York  v.  Knicker- 
bocker Trust  Co,,  104  id.  223.)  But  if  considered  as  in  evidence, 
it  would  not  aid  the  city  because  so  far  as  it  relates  to  the  pay- 
ment of  damages  for  the  refiLsal  of  the  prmcipal  to  enter  into  a 
contract  awarded,  it  is  inconsistent  with  section  420  of  the 
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charter.  The  power  on  the  part  of  the  city  to  pass  an  ordi- 
nance is  derived  from  its  charter  and  an  ordinance,  in  so  far  as 
inconsistent  with  the  charter,  is  void.  {Phelps  v.  May  or ^  etc., 
112  N.  Y.  216;  City  of  Rochester  v.  West,  29  App.  Div.  125;  affd., 
164  N.  Y.  510;  Broadway,  etc.,  B.  R.  Co.  v.  Mayor,  etc.,  49 
Hun,  126;  Cmvenx.  Village  of  West  Troy,  43  Barb.  48;  Dillon 
Mun.  Corp.  [5th  ed.]  587.)  Section  420  of  the  charter  provides 
what  damages  shall  be  paid  by  a  bidder  whose  bid  has  been 
accepted,  for  refusing  to  enter  into  a  contract.  Any  attempt 
on  the  part  of  the  city  by  an  ordinance  to  impose  any  greater 
damage  is  ineffectual  and  cannot  be  enforced. 

My  conclusion,  therefore,  is  that  the  complaint  was  also 
properly  dismissed  as  to  the  surety  company. 

As  to  the  appeal  by  the  Seely-Taylor  Company,  I  do  not 
think  the  court  erred  in  denying  its  motion  for  an  extra  allow- 
ance of  costs.  The  trial  was  not  a  long  one,  nor  were  there, 
in  my  view,  difficult  questions  of  law  involved.  The  case  was 
not  difficult  and  extraordinary  within  the  meaning  of  section 
3253  of  the  Code  of  Civil  Procedure  for  which  an  extra  allow- 
ance of  costs  may  be  awarded. 

The  judgment  and  order  appealed  from,  therefore^  should  be 
affirmed,  without  costs  to  either  party. 
•■• 

CiiASRE  and  Scott,  JJ.,  concurred;  IiAuamjN^  J.,  dissented. 

Ingraham,  p.  J.  (concurring): 

Dnder  the  form  of  the  bid  submitted  by  the  Seely-Taylor 
Company  I  think  that  company  became  obligated  to  execute 
the  contract  which  was  annexed  to  and  a  part  of  the  bid  if  the 
contract  was  awarded  to  it,  and  was  not  authorized  to  with- 
draw a  bid  after  it  was  submitted.  The  defendant  was,  there- 
fore, liable  for  the  damages  sustained  by  the  plaintiflf  in 
consequence  of  its  failure  of  refusal  to  execute  the  contract. 
Under  section  420  of  the  New  York  charter  (Laws  of  1901, 
chap.  466),  however,  the  extent  of  this  liability  is  fibced  by  the 
provision  which  required  that  the  deposit  made  by  the  bidder 
with  the  comptroller  at  the  time  of  making  his  bid  should  be 
the  liquidated  damages  to  which  the  plaintiff  would  be  entitled 
if  the  accepted  bidder  refused  to  execute  the  contract.  The 
plaintiff  is,  therefore^  limited  to  the  amount  of  such  deposit 


Digitized  by 


Google 


106  City  of  New  York  v.  Seely-Taylor  Co. 

First  Department,  Febriiary,  1912.  [Vol.  140. 

as  the  damages  to  which  it  would  be  entitled  for  a  breach  of 
the  obligation  to  execute  the  contract  by  the  bidder.  It  appears 
by  the  record  that  that  deposit  has  been  returned  to  the  bidder, 
but  the  effect  of  such  return  is  not  presented  on  this  appeal. 
The  only  doubt  I  have  is  as  to  whether  that  amount  could 
be  recovered  in  this  action,  but  I  am  inclined  to  think  the 
court  was  right  in  view  of  the  pleadings  in  dismissing  the 
complaint.  I  have  no  doubt  but  that  the  liability  of  the 
defendant  the  Empire  State  Surety  Company  was  limited  to 
the  obligation  of  the  bidder  and  that,  therefore,  the  complaint 
was  also  properly  dismissed  as  to  it. 

For  these  reasons  I  concur  in  the  conclusion  of  Mr.  Justice 
McLaughlin  that  the  judgment  should  be  affirmed. 

liAuamjN,  J.  (dissenting): 

The  facts  are  sufficiently  stated  in  the  opinion  of  Mr.  Justice 
McLaughlin,  I  think,  with  the  exception  that  the  proposed 
contract  and  specifications  upon  which  proposals  were  invited 
contained  express  references  to  certain  sections  of  the  ordi- 
nances of  the  city  as  authority  for  requiring  certain  things, 
and,  among  others,  that  the  proposals  should  be  accompanied 
by  an  undertaking  in  the  form  thereby  required,  which  is  the 
form  of  undertaking  executed  by  the  respondent  surety  com- 
pany. It  would  have  been  more  satisfactory  had  the  city 
proved  the  ordinance,  but  I  think  that  we  may  fairly  assume 
that  the  imdertaking  was  required  thereby.  I  concur  in  the 
view  that  the  surety  company  is  not  liable  if  the  bidder  is  not; 
but  I  am  of  opinion  that  although  the  bidder  did  not  execute 
the  undertaking  it  became  bound  to  the  same  extent  as  the 
surety,  for  its  proposal  could  be  regular  and  received  only  in 
the  event  that  it  submitted  it  in  writing  with  such  an  under- 
taking. The  liability  of  the  principal,  therefore,  is  to  be  read 
into  the  undertaking.  I  am  of  opinion  that  the  provisions  of 
section  420  of  the  charter  are  not  exclusive,  and  that  it  was 
competent  for  the  municipality  to  require,  as  it  evidently  has 
required  by  ordinance,  that  the  bidder  shall  accompany  his  pro- 
posal by  an  undertaking  to  the  effect  that  if  the  contract  shall 
be  awarded  to  him,  and  he  fails  to  execute  it,  he  and  his  surety 
shall  be  liable  to  the  city  for  the  difference  between  his  propoeal 
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and  the  piopoBal  upon  which  the  city  is  obliged  to  award  the 
contract  at  a  subsequent  letting.  This  is  a  provision  for  addi- 
tional protection  to  the  city  over  and  above  the  protection  which 
section  420  of  the  charter  was  designed  to  give.  Doubtless  the 
liquidated  damages  over  and  above  the  expense  of  readvertis- 
ing  would  have  to  be  applied  in  reduction  of  the  liability  of  the 
bidder  and  his  surety.  We  are  not  now  concerned  with  the 
return  of  the  check  deposited  with  the  bid  for  manifestly  the 
action  of  the  comptroller  and  of  the  sinking  fund  commissioners 
in  returning  the  check  does  not  constitute  an  adjudication  that 
the  defendants  are  not  liable  on  the  undertaking.  The  Legis- 
lature, I  think,  did  not  intend  that  the  forfeiture  of  the  check 
would  in  all  cases  make  the  city  whole  for  the  damages  it  sus- 
tained. Such  a  construction  would  leave  it  open  to  bidders  by 
collusion  to  withdraw  all  of  their  bids,  one  after  another,  and 
to  submit  higher  proposals  on  a  reletting  of  the  work,  and 
would  open  the  door  to  collusion  and  fraud  between  them  and 
public  officials.  A  person  submitting  a  proposal  for  public 
work  under  the  Greater  New  York  charter  is  of  course  not 
entitled  to  have  the  work  awarded  to  him  even  though  he  be 
ttie  lowest  bidder,  and  he  cannot  recover  damages  against  the 
city  for  the  wrongful  letting  of  the  work  to  a  higher  bidder 
without  readvertising  {Molloy  v.  City  of  New  Rochette^  198 
N.  T.  402);  but  I  agree  with  the  views  expressed  by  Judge 
Vaijn  in  Molloy  v.  City  of  New  Rochelle  {supra)^  that  if  the 
bidder  should  proceed  with  diligence  he  would  be  entitled,  in 
the  event  that  the  contract  is  awarded  without  reletting,  to  a 
mandamus  commanding  that  it  be  let  to  him.  The  proposal, 
however,  submitted  pursuant  to  the  provisions  of  the  charter, 
and  the  ordinance  and  plans  and  specifications  and  proposed 
contract,  obligated  the  bidder  to  enter  into  a  formal  contract  if 
the  contract  should  be  awarded  to  him,  and  he  cannot,  in  my 
opinion,  withdraw  his  proposal  at  will,  or  even  for  a  mistake 
made  by  himself  in  calculating  the  items  upon  which  he  based 
it.  When,  therefore,  the  contract  was  awarded  to  the  respond- 
ent Seely-Taylor  Company,  and  it  refused  to  execute  the  same, 
both  it  and  the  surety  company  became  liable  pursuant  to  the 
provisions  of  the  undertaking.  Thereby  the  record  discloses  a 
legal  contract  obligation  by  which  the  bidder  and  its  surety  are 
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held.  It  is,  however,  competent  for  a  court  of  equity  to  relieve 
it  from  its  obligations  and  to  cancel  its  and  the  surely  com- 
pany's hability,  or  to  enjoin  the  mimicipaliiy  from  enforcing 
the  liabiliiy.  This,  however,  is  an  action  at  law  to  recover  on 
the  legal  liabiUty  of  the  contractor  and  the  surety  company, 
and,  if  they  wish  to  avoid  their  apparent  legal  hability,  they 
must  plead  by  way  of  counterclaim  the  facts  entitling  them  to 
a  cancellation  of  the  proposal  and  the  undertaking,  or  to  an 
injunction  against  the  enforcement  of  the  undertaking.  {Born 
V.  SchrerikeiseUy  110  N.  Y.  55;  Moffetty  HodgkinSy  etc.y  Co.  v. 
Rochester y  178  U.  S.  373;  City  of  New  York  v.  Dowd  Lumber 
Co,y  135  App.  Div.  244.)  The  equitable  counterclaim  should 
be  first  tried  at  Special  Term.  Of  course  this  regular  method 
might  be  waived  by  consent,  and  the  defendants  might  in  that 
event  be  reheved  by  proof  of  the  facts.  {Bom  v.  Schrenkeisen^ 
supra;  City  of  New  York  v.  Dowd  Lumber  Co.,  140  App.  Div. 
358.)  The  court,  however,  in  the  case  at  bar  was  not  at  lib- 
erty to  dismiss  the  complaint,  for  a  question  of  fact  was  pre- 
sented as  to  whether  or  not  there  was  an  error  in  the  proposal 
which  resulted  from  an  excusable  mistake  on  the  part  of  the 
bidder,  and  the  testimony  of  its  president  was  not  conclusive 
on  that  point,  and  even  if  the  trial  of  that  issue  by  the  court  was 
waived,  it  presented  a  question  to  be  determined  by  the  jury. 
It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Judgment  and  orders  affirmed,  without  costs. 


Abraham  Kornbluth,  Respondent,  v.  Edward  A.  Isaacs 

and  Others,  Appellants. 

First  Department,  February  23, 1912. 

Discovery  —  examination  of  party  before  trial  —  fraudulent  conspiracy 
of  defendants — 8ufQ.ciency  of  moving  papers. 

The  right  to  examine  an  adverse  party  before  trial  is  a  substantial  one 
which  should  not  be  denied  if  made  in  good  faith  and  for  the  purpose  of 
obtaining  testimony  to  be  used  on  the  trial.  It  should  only  be  denied  if 
it  is  sought  for  some  ulterior  purpose. 
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Wbere  from  the  nature  of  an  action  it  seems  probable  that  plaintiff  will 
have  to  produce  the  defendants  as  witnesses  to  prove  his  cause  of  action 
he  will  generally  be  allowed  to  examine  them  before  trial. 

Where  the  complaint  aUeges  that  defendants  fraudulently  conspired  to 
place  a  fictitious  lease  upon  premises  owned  by  one  of  them  for  the  pur- 
pose of  inducing  the  plaintiff  to  purchase  the  same  for  more  than  their 
real  value  and  the  answer  is  a  general  denial,  plaintiff  should  be  allowed 
to  examine  defendants  before  trial  as  to  the  alleged  conspiracy  since 
defendants  are  the  only  persons  who  have  knowledge  of  the  existence  of 
the  alleged  fraudulent  acts  and  who  can  testify  to  them. 

Where  plaintiff's  moving  papers  state  not  only  that  he  requires  the  testi- 
mony sought  to  prepare  for  trial,  but  also  that  he  intends  to  use  it  on  the 
trial,  and  the  papers  show  that  he  expects  to  prove  certain  material  facts 
in  issue  by  the  examination,  they  are  sufficient  in  this  respect. 

The  moving  affidavits  on  a  motion  to  examine  an  adverse  party  before 
trial  should  allege  facts,  not  conclusions  or  allegations  upon  information 
not  disclosed. 

But  in  an  action  involving  fraudulent  concealment  plaintiff  will  not  be 
required  to  allege  specifically  as  facts  matters  which  under  the  theory 
of  the  complaint  are  solely  within  the  knowledge  of  defendants. 

Appeal  by  the  defendants,  Edward  A.  baacs  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  23d  day  of  January,  1912,  denying  the 
defendants'  motion  to  vacate  an  order  for  their  examination 
before  trial. 

Benjamin  N.  CardozOy  for  the  appellants. 

Arthur  Garfield  HaySy  for  the  respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbiirsements,  on 
opinion  of  Lehman,  J.,  at  Special  Term. 

The  following  is  the  opinion  delivered  at  Special  Term: 
Lehman,  J.: 

The  plaintiff  has  brought  an  action  against  the  defendants, 
alleging  that  they  have  fraudulently  conspired  to  place  a  ficti- 
tiouslease  upon  premises  owned  by  one  of  the  defendants  for  the 
purpose  of  inducing  the  plaintiff  to  purchase  these  premises 
for  a  sum  of  money  above  their  real  value.  The  answer  of 
the  defendants  is  practically  a  general  denial.  The  plaintiflE 
has  obtained  an  order  for  the  examination  of  the  defendants 
upon  the  issues  raised  by  the  denial,  and  the  defendants  have 
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moved  to  vacate  this  order  on  the  ground  that  the  order  for  the 
examination  is  not  sought  in  good  faith.  There  is  no  doubt  but 
that  the  rules  in  regard  to  the  moving  affidavits  to  obtain  an 
order  for  the  examination  of  adverse  parties  have  been  in  this 
jurisdiction  considerably  relaxed  in  recent  years.  The  deci- 
sions of  the  appellate  courts  announcing  the  relaxation  of  the 
rules  in  this  respect  have  been  followed  by  a  flood  of  applica- 
tions for  examinations  before  trial  not  made  in  good  faith  and 
for  the  purpose  of  obtaining  testimony  to  be  used  at  the  trial, 
but  for  the  purpose  either  of  cross-examining  the  adverse  parties 
before  the  trial  or  of  obtaining  the  adverse  parties'  testimony 
in  advance  in  order  to  be  able  to  meet  it  at  the  trial.  The 
appellate  cotu^  have  in  ordering  the  vacation  of  these  orders 
been  obliged  to  state  that  there  were  still  limitations  upon  the 
proper  exercise  of  the  court's  discretion  to  order  such  examina- 
tions. A  review  of  these  decisions,  however,  discloses  that  the 
courts  still  regard  the  right  of  examination  of  an  adverse  party 
before  trial  as  a  substantial  right  which  should  not  be  denied 
if  it  is  made  in  good  faith  and  for  the  purpose  of  obtaining  tes- 
timony, though  it  should  be  denied  if  the  order  is  sought  for 
some  ulterior  purpose.  In  this  case  the  defendants  urge  that 
it  should  be  denied  because  of  the  improbability  of  the  plain- 
tiff's expecting  to  obtain  testimony  for  use  at  the  trial  after 
the  defendants  have  denied  the  fraud  and  conspiracy.  I  do  not 
think  that  this  contention  is  sound.  This  examination  could 
be  granted  only  after  issue  is  joined,  and  the  joining  of  issue 
in  itself  shows  a  denial  by  the  adverse  party.  The  facts  which 
the  plaintiff  seeks  to  elicit,  if  they  exist  at  all,  are  within  the 
knowledge  of  the  defendants.  The  fraudulent  acts,  if  per- 
formed, were  performed  among  themselves,  and  they  are  appar- 
ently the  sole  persons  who  have  knowledge  of  their  existence 
and  can  testify  to  them.  While  in  many  instances  the  fact 
that  the  adverse  party  denied  the  acts  must  be  considered  upon 
the  probability  of  the  good  faith  of  the  moving  party  in  seek- 
ing the  examination,  yet  where  from  the  nature  of  the  action 
it  seems  probable  that  the  plaintiff  will  be  boimd  to  produce 
these  adverse  parties  as  witnesses  to  prove  his  cause  of  action, 
there  is  no  reason  why  the  examination  should  not  be  order^. 
The  defendants  rely  for  authority  for  their  contention  upon 
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Tarious  cases,  but  I  do  not  find  that  any  of  these  cases  sustain 
their  contention.  In  the  case  of  Wood  v.  Hoffman  Co.  (121 
App.  Div.  686)  the  defendant  sought  to  obtain  from  the  plain- 
tiff in  a  negligence  action  his  version  of  the  accident.  The 
plaintiff  was  bound  to  establish  the  negligence  as  part  of  his 
afiKrmative  case,  and  there  is  no  doubt  that  under  such  circum- 
stances ^^  it  is  quite  improbable  that  a  defendant  in  a  negligence 
action  could  in  good  faith  say  that  he  intended  to  use  the 
deposition  of  the  plaiatiff  uix)n  the  trial  of  the  action. "  The  evi- 
dent purpose  of  the  application  in  that  case  was  to  secure  a  cross- 
examination  before  triaL  In  the  case  of  Wessel  v.  Schwarzler^ 
No.  1  (144  App.  Div.  587)  the  plaintiff  sought  an  examina- 
tion of  the  defendant  in  an  action  brought  for  the  seduction 
of  plaintiff's  daughter.  The  defendant  denied  the  seduction. 
The  matter  to  be  proven  was  a  single  act,  and  that  act  was  as 
much  within  the  knowledge  of  plaintiff's  daughter  as  of  the 
defendant.  In  this  case,  however,  nobody  except  the  defend- 
ants participated  in  the  alleged  fraudulent  acts,  and  the  proof 
of  these  acts,  as  shown  by  the  moving  affidavits,  will  depend 
not  solely  upon  the  direct  testimony  of  the  defendants  as  to 
whether  or  not  they  acted  fraudulently,  but  upon  the  testi- 
mony as  to  surroimding  circumstances  from  which  the  fraud 
might  be  inferred.  In  Segschneider  v.  Waring  Hat  Mfg. 
Co.  (134  App.  Div.  217)  the  defendant  sought  an  examination 
of  the  plaintiffs  as  to  a  contract  to  which  both  were  parties  and 
which  the  defendant  had  by  its  answer  stated  was  not  a  con- 
tract as  alleged  in  the  complaint.  The  moving  papers  clearly 
showed  that  the  examination  was  not  for  the  purpose  of  estab- 
lishing the  defendant's  case,  but  to  find  out  what  the  plaintiffs' 
testimony  would  be  and  to  prepare  to  meet  it.  In  Diefendorf  v. 
Fenn  (125  App.  Div.  651)  the  order  for  the  examination  was 
sought  before  issue  was  joined  in  and  for  the  purpose  of 
preparing  for  trial,  and  the  court  merely  held  that  no  such 
ground  for  examination  exists.  It  is  true  that  in  the  case 
before  me  the  moving  papers  also  allege  that  the  plain- 
tiff requires  this  testimony  to  prepare  for  trial,  but  this 
is  not  only  coupled  with  the  statement  that  he  intends  to 
use  it  at  the  trial,  but  the  papers  affirmatively  show  that  the 
plaintiff  expects  to  prove  certain  material  facts  in  issue  by  the 
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examination.  In  Beusens  v.  Arkenburgh  (136  App.  Div.  653) 
the  examination  was  sought  upon  the  issues  which  the  adverse 
party  was  bound  to  establish,  and  the  examination  was  obvi- 
ously for  the  purpose  of  forcing  him  to  disclose  his  testimony 
before  trial.  Since  the  argument  of  this  motion  the  Appellate 
Division  of  this  department  has  reversed  an  order  for  examina- 
tion before  trial  under  circumstances  that  seem  to  me  more 
like  those  of  the  present  application  than  any  of  the  other  cases. 
{Vogel  Co.  v.  Backer  Const.  Co.,  148  App.  Div.  639.)  In 
that  case  as  in  this  the  main  objection  to  the  order  was  that 
the  party  seeking  the  examination  stated  that  he  expected  to 
prove  by  the  examination  facts  different  from  the  statement  of 
facts  contained  in  the  defendant's  verified  answer.  The  case, 
however,  differs  from  the  present  case  in  that  the  examination 
was  sought  for  the  purpose  of  **  avoiding  and  properly  defend- 
ing "  the  two  counterclaims  set  out  by  the  adverse  party.  The 
examination  was  evidently  asked  for  the  purpose  of  finding  out 
in  advance  what  evidence  the  adverse  party  intended  to  pro- 
duce to  sustain  those  coimterclaims  and  to  give  the  moving 
party  the  opportimity  to  cross-examine  before  trial  and  with- 
out the  usual  limitation  imposed  on  cross-examination.  (See, 
also,  Weeks  v.  Whitney ,  146  App.  Div.  621.)  In  the  case 
before  me,  however,  the  examination  is  sought  upon  issues 
which  the  moving  party  must  establish,  and  while  it  is  not 
probable  that  he  can  obtain  any  testimony  in  direct  contradic- 
tion of  the  facts  sworn  to  by  the  defendants,  it  may  well  be 
that  he  will  be  able  to  elicit  testimony  as  to  surroimding  cir- 
cumstances from  which  the  inference  of  fraud  which  the  plain- 
tiff is  boxmd  to  establish  may  be  drawn.  It  seems  to  me  that 
these  cases  have  left  untouched  the  salutary  rule  that  where 
the  court  can  see  that  a  party  actually  desires  the  testimony  of 
an  adverse  party  upon  the  issues  which  he  must  prove  he  should 
be  allowed  to  obtain  an  examination  before  trial  and  should  not 
be  placed  in  the  position  of  being  obliged  to  await  the  trial  to 
find  out  whether  the  adverse  party  will  give  the  testimony 
which  he  desires  to  elicit.  I  have  not  attempted  to  distinguish 
a  recent  Special  Term  decision  of  a  justice  of  another  depart- 
ment which  has  been  cited  by  the  defendants  because  the  opin- 
ion does  not  state  the  facts  upon  which  the  decision  is  based. 
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It  relies  for  authority  upon  the  cases  I  have  discussed  above, 
and  I  have  no  reason  to  believe  that  it  extends  the  principles 
of  those  cases.  The  defendants  have  not  raised  the  specific 
objection  that  the  moving  affidavits  upon  which  the  order  was 
obtained  are  made  partly  upon  information  and  belief,  but, 
inasmuch  as  they  challenge  the  good  faith  of  the  application,  I 
am  bound  to  consider  this  point.  The  moving  papers  should 
allege  facts  and  not  conclusions,  and  allegations  upon  informa- 
tion not  disclosed  are  not  facts.  Nevertheless,  in  an  action 
which  involves  fraudulent  concealment  it  would  not  be  possi- 
ble to  require  the  plaintiff  to  allege  specifically  and  as  a  fact 
the  very  matters  which  under  the  theory  of  the  complaint  are 
solely  within  the  knowledge  of  the  defendants,  and  I  think 
that  sufficient  facts  hr^ve  been  alleged  to  support  the  order  for 
examination. 
Motion  should  be  denied,  with  ten  dollars  costs. 


hi  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Pro- 
ceedings of  George  Macculloch  MiiiLER,  as  Executor,  etc., 
of  Louise  H.  Leclere,  Deceased. 

La  Faculty  de  Theologie  Protestante  be  Montatjban 
and  L'Union  Nationals  des  Eglises  EEPORMfiES  Evan- 
geliques  de  France,  Appellants;  The  Soci6t6  Pour 
L'Encouragement  be  LTnstruction  pRiMAmE  Parmi  les 
Protestants  de  France,  Respondent. 

First  Department,  February  16,  1912. 

Oonilict  of  laws— validity  of  bequest  made  by  resident  of  this  State  — 
bequest  for  charitable  use,  when  valid  —  bequest  in  trust  to  French 
theological  school  —  effect  of  French  statute  disestablishing  institu- 
tion —  when  trust  does  not  fail  —  inability  of  trustee  to  take  —  trust 
administered  by  Supreme  Court. 

The  validity  of  a  bequest  of  personal  property  located  here  made  by  a 
resident  of  this  State  is  to  be  determined  by  the  laws  of  this  State. 

A  bequest  of  personal  property  in  trust  to  be  used  for  free  scholarships  in 
an  incorporated  theological  school  situated  in  the  Republic  of  France  is 
a  legal  bequest  for  charitable  use  under  the  law  of  this  State. 

App.  Div.— Vol.  CXLIX.        8 
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Such  bequest  does  not  fail  because  of  the  fact  that  prior  to  the  death  of 
the  testatrix  the  so-called  Sex>aration  Law  of  France  was  passed  whereby 
the  beneficiary  was  disestablished  and  ceased  to  be  a  government  insti- 
tution, if  in  fact  it  continued  to  exist  under  said  act  as  an  independent 
school  of  theology  maintaining  scholarship  students. 

Neither  does  the  trust  fail  because  of  the  fact  that  the  foreign  institntion 
may  not  be  entitled  to  take  legal  title  as  trustee  under  the  French  law, 
for  equity  will  not  allow  a  trust  to  fail  for  want  of  a  trustee. 

Under  the  circumstances  the  trust  fund  will  be  administered  by  the 
Supreme  Court  of  this  State  and  the  proceeds  transmitted  to  the  foreign 
beneficiary. 

LAueHiiiN,  J.,  dissented,  with  opinion. 

Appeal  by  La  Faculte  Theologie  Protestante  de  Montauban 
and  another,  contestants,  from  a  decree  of  the  Surrogate's  Court 
of  the  county  of  New  York7  entered  in  said  Surrogate's  Court 
on  the  25th  day  of  July,  1910. 

John  S.  Wise  J  Jr.y  of  counsel  \J.  S.  &  H.  A.  WisCy  attor- 
neys], for  the  appellants. 

Frederic  B.  Coudert  of  counsel  [Cotidert  BrotherSy  attor- 
neys], for  the  respondent. 

Clarke,  J. : 

Appeal  from  the  decree  of  the  surrogate  in  a  proceeding  for 
an  accounting,  holding  that  a  legacy  had  lapsed  and  had  gone 
into  the  residuary  estate. 

Louise  Leclere  executed  her  last  will  and  testament  on  July 
9,  1886.  She  died  in  the  city  of  New  York,  of  which  she  was  a 
resident,  on  Tebruary  24,  1907,  and  her  will  was  admitted  to 
probate  June  10,  1907.     She  appears  to  have  left  no  relatives. 

The  question  here  grows  out  of  the  following  clause  of  the 
will:  *^I  give  and  bequeath  to  the  Faculty  de  Theologie  Pro- 
testante de  Montauban,  in  France,  One  Himdred  Thousand 
francs,  of  the  currency  of  France,  to  be  held  in  trust,  to  invest 
and  keep  the  same  invested  and  drawing  interest  and  to  apply 
the  interest  and  income  therefrom  yearly  and  every  year,  to  as 
many  free  scholarships,  under  the  control  of  said  Faculte  as 
said  yearly  interest  will  pay  for  or  allow.  Such  scholarships 
to  be  granted,  firsts  to  the  sons  of  poor  clergymen  in  France 
intending  to  become  ministers  of  the  gospel,  as  may  desire  the 
same,  and  secondly,  in  the  absence  of  such  to  any  poor  young 
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men  wishing  to  become  ministers  of  the  gospel  or  missionaries. 
It  is  my  desire  that  this  fund  or  endowment  m&y  bear  my 
mother's  name,  and  be  known  and  designated  as  the '  Fonds  Qui- 
naud'  and  to  her  memory  I  institute  and  dedicate  the  same." 

She  directed  her  executors  to  divide  all  the  rest  and  residue 
of  her  property  and  estate  into  two  shares,  one  of  which  she 
gave  to  the  French  Evangelical  Church  in  the  city  of  New 
York,  and  the  remaining  half  to  the  Societe  Protestante  poinr 
I'Encouragement  de  I'lnstruction  primaire  en  France,  to  be 
used  forever  by  such  society  to  increase  the  salaries  of  deserving 
teachers  in  the  discretion  of  said  society. 

On  December  9,  1905,  fourteen  months  prior  to  the  death  of 
testatrix,  the  Separation  Law  was«passed  by  the  French  Legis- 
lature and  promulgated  on  December  eleventh  by  the  President 
of  the  republic.  The  said  law  provides:  *  ^Article  First.  The 
Republic  assures  the  liberty  of  conscience.  She  guarantees  the 
free  exercise  of  religious  bodies  under  the  sole  restrictions  here- 
inafter provided  in  the  interest  of  public  policy.  2.  The  Eepub- 
lic  does  not  recognize  nor  pay,  nor  subvention  any  cult.  Con- 
sequently, on  and  after  the  first  of  January,  following  the 
promulgation  of  the  present  law,  shall  be  suppressed  from  the 
State  budget  and  from  the  budgets  of  the  departments  and 
communes  all  provisions  relating  to  the  exercise  of  cults. 
*  *  *  Public  establishments  of  worship  are  suppressed 
mider  reserve  of  the  provisions  contained  in  Article  3.  *  *  * 
3.  The  establishments,  the  suppression  of  which  is  ordered  by 
Article  2,  shall  continue  to  function  provisionally  in  conformity 
with  the  provisions  which  now  govern  them  imtil  the  attribution 
of  their  assets  to  such  associations  as  are  provided  for  by  Title  4, 
and  at  the  latest  until  the  expiration  of  the  delay  hereinafter 
indicated.  *  *  *  4.  Within  one  year  from  the  promulga- 
tion of  the  present  law,  the  personal  and  real  property  of  the 
'meaces'  'fabriques,'  'conseil  presbyeeraux '  'consistories' 
and  other  public  cultual  establishments  shall  be  with  all  Uieir 
liens  and  encumbrances  and  with  their  special  affectation 
transferred  by  the  legal  representatives  of  said  establishments 
to  the  associations  which,  in  conforming  with  the  general 
organization  rules  of  the  cult  the  exercise  of  which  they  pro- 
pose to  assume,  shall  have  been  legally  formed  according  to 
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the  provisioiis  of  Article  19,  in  regard  to  the  exercise  of  said 
cult  in  the  former  circumscription  of  said  establishment. 
*  *  *  18.  Associations  formed  for  the  purpose  of  pro- 
viding for  the  expenses,  maintenance  and  public  exercise  of 
a  religion  must  be  constituted  in  conformity  with  Article  5 
and  the  followiug  Articles  of  Title  1  of  the  law  of  July  1, 
1901.  Furthermore,  they  shall  be  subject  to  the  provisions  of 
the  present  law.  19.  *  *  *  The  associations  shall  be  able  to 
receive,  besides  the  subscriptions  provided  for  by  Article  6  of 
the  Act  of  July  1,  1901,  the  proceeds  from  the  collections  for 
the  expenses  of  the  cult,  and  to  receive  remimeration  for  the 
ceremonies  and  i-eligious  services  even  by  foundation;  for  the 
hiring  of  pews  and  seats;  for  the  supply  of  things  destined  to 
funeral  services  in  religious  buildings  and  the  decoration  of 
such  buildings.  They  shall  be  able  to  pay,  without  giving  rise 
to  a  fiscal  tax,  the  surplus  of  their  receipts  to  other  associations 
constituted  with  the  same  object.  They  shall  not  be  able  to 
i-eceive,  under  whatever  form  it  may  be,  subventions  from  the 
state,  the  departments  and  communes.  *  *  *  20.  Such 
associations  may,  within  the  forms  provided  for  by  Article  7 
of  the  decree  of  August  16,  1901,  constitute  unions  having  a 
central  administration  and  management.  Such  unions  shall 
be  governed  by  Article  18  and  by  the  last  five  paragraphs  of 
Article  19  of  the  present  law.  ♦  *  ♦  22.  Associations  and 
unions  may  employ  their  available  resources  for  the  creation 
of  a  general  reserve  fund  sufficient  to  assure  the  expenses  and 
maintenance  of  religion,  but  said  fund  cannot  in  any  case 
receive  any  other  destination;  the  amoimt  of  such  general 
reserve  can  never  receive  a  sum  which  shall  be  equal,  for  the 
unions  and  associations  having  more  than  5,000  francs  of 
income,  to  three  times  and,  for  other  associations,  to  six  times 
the  average  sum  usually  disbursed  by  each  of  them  for  the 
expenses  of  worship  during  the  last  preceding  five  years  of  its 
existence.  Besides  this  general  i-eserve  fund,  which  must  be 
invested  in  nominative  securities,  they  may  create  a  special 
reserve  f  imd  which  must  be  deposited  in  money  or  in  nomi- 
native securities  with  the  ^  Caisse  des  Depots  et  Consignations ' 
(Gk)vemment  Deposit  Bank)  to  be  exclusively  used,  as  well  as 
the  interests  thereof,  to  the  purchase,  constructions,  decora- 
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tion  or  repairs  of  buildings  or  fixtures  destined  for  the  needs  of 
the  association  or  union." 

The  Faculte  de  Theologie  Protestante  de  Montauban  is  a 
superior  school  for  the  teaching  of  theology.  Its  purpose  is  to 
educate  Protestant  ministers  of  the  gospel.  It  originated  in 
the  sixteenth  century.  From  1598  to  1659  it  existed  under  the 
name  of  L'Academie  Protestante  de  Montauban.  It  was  trans- 
ported to  Puylaurens  in  1659  and  there  existed  until  1685  when 
it  was  returned  to  Montauban.  Under  the  concordat  entered 
into  between  Pius  VII  and  the  First  Consul,  July  15,  1801, 
and  by  decrees  of  1808  and  December  8,  1809,  it  was  reconsti- 
tuted by  the  French  government.  Since  that  decree  it  has 
been  considered  by  the  French  jurisprudence  as  a  public  insti- 
tution and  it  was  supported  by  appropriations  of  f imds  from 
the  budgets  of  the  French  government. 

As  appears  from  the  testimony  of  the  French  attorney  at 
law,  "before  the  law  of  December  9th,  1905,  the  faculty  of 
Montauban  was  a  public  institution  and  a  moral  person;  that 
is  to  say,  it  had  a  legal  entity  like  a  natural  person,  and  there- 
fore it  had  the  capacity  of  acquiring  property  for  a  considera- 
tion *  *  *  or  gratuitously,  *  *  *  by  gift  or  legacy. 
*  *  *  It  could  act  in  justice  and  acquire  property  just  the 
same  as  an  individual  person.  *  *  *  Therefore,  I  think  the 
Faculty  of  Theology  of  Moutauban  corresponded  to  an  American 
iDcorporated  association. ''  Its  character  was  religious ;  its  busi- 
ness the  teaching  of  theology;  its  purpose  the  training  of  its 
students  for  the  profession  of  Protestant  ministers  of  the  gospel. 

As  such  public  institution  it  not  only  received  government 
moneys,  but  its  faculty  and  officers  were  appointed  by  the 
State.  With  all  the  other  religious  bodies  which  had  since  the 
concordat  been  so  constituted  and  in  receipt  of  public  moneys, 
it  was  "  suppressed  "  by  the  law  of  December  9, 1905,  as  a  pub- 
lic institution,  and,  therefore,  separated  from  the  French  gov- 
ermnent.  That  is,  it  ceased  to  receive  public  moneys  and  the 
State  authorities  ceased  to  appoint  its  faculty  and  other  officers. 
While  it  thus  lost  its  official  public  character,  it  still  exists  in 
fact  as  a  free  faculty.  The  said  law  did  not  demolish  said 
faculty  and  a  decree  of  the  president  of  the  repubHc  of 
June,  1907,  acknowledged  its  existence  de  facto  since  it  attrib- 
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uted  its  property  to  the  Union  Nationale.  There  has  been  no 
interruption  in  its  existence.  It  has  pay  students  and  scholar- 
ship students,  exactly  as  before  the  Separation  Act;  its  course 
of  instruction  is  the  same  and  it  has  the  same  professors.  It  is 
located  in  the  same  place,  has  the  same  rooms,  library  and  fur- 
niture. It  remains  identically  the  same  organization  as  before 
the  act  with  the  exception  that  it  has  lost  its  pubUc  character. 

This  faculty  accepted  tlie  law  of  1905  and  an  association  or 
union  was  formed  under  the  law — The  National  Union  of  the 
Evangelical  Reformed  Churches  of  France.  The  French  expert 
testified:  "It  was  not  the  intention  of  the  law  of  Dec,  1905, 
to  render  impossible  religious  worship  and  the  recruiting  of 
ministers  of  the  gospel.  Therefore,  in  Title  4  it  permitted  the 
organization  of  cultual  associations  which  were  to  take  the 
place  of  the  public  establishments  that  were  to  disappear. 
The  Union  Nationale  des  Eglises  E6formees  Evang6Uques  de 
France  is  a  union  of  cultual  associations  formed  to  administer 
Protestant  reUgion  in  France.  The  organization  of  such  unions 
was  permitted  in  Art.  20  of  the  law  of  December  9th,  1905. 
*  *  *  It  originated  in  1906  *  *  *  by  the  union  or 
amalgamation  of  several  cultual  associations.  *  *  » 
After  being  duly  declared  it  has  a  judicial  capacity;  that  is  to 
say,  the  capacity  of  suing  and  being  sued,  but  its  capacity  of 
acquiring  property  is  limited  by  Article  38  and  the  following" 
articles  of  the  decree  of  March  16th,  1906." 

By  the  decree  it  was  provided:  "  Article  1.  There  are  attrib- 
uted to  the  National  Union  of  the  EvangeUcal  Eeformed 
Churches  of  France  with  its  special  destination  the  personal 
property  hereinafter  designated  which  has  belonged  to  the 
Faculty  of  Protestant  Theology  of  Montauban  suppressed  from 
November  Ist,  1906,  in  execution  of  the  laws  of  December  9th, 
1905,  and  July  20th,  1906,  and  to  the  Seminary  connected  with 
the  said  Faculty,  to  wit:  1.  The  funds  in  hand  and  the  sums 
deposited  at  the  Treasury.  2.  The  sums  deposited  at  the  Gov- 
ernment Deposit  Bank,  and  especially  those  coming  from  the 
Auriilon  legacy  (Decree  May  23rd,  1883).  3.  A  certificate 
(nominative)  of  government  stock  S%.  Series  5th  No.  658,267, 
amounting  to  Frs.  310  (Bequest  of  Marie  Dupuy,  wife  of  Gue- 
don,  and  bequest  Paul  Guedon).    4.  The  collections  and  labora- 
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tory  instnunentB,  books,  household  furniture  and  other  personal 
objects  being  in  the  premises  occupied  at  the  date  of  October 
Blst,  1906,  by  the  Faculty  of  Theology  and  the  Seminary  con- 
nected therewith,  excepting  the  books  and  personal  objects 
which  shall  be,  after  inventory,  recognized  as  belonging  to  the 
library  of  the  University  of  Toulouse  (Theological  Department). 
Article  II.  The  sums  proceeding  from  the  Aurillon  bequest 
shall  remain  deposited  at  the  Government.  Bank  of  Deposits. 
The  loans  to  students,  to  which  said  bequest  is  destined,  shall 
be  made  in  conformity  with  the  clauses  of  the  Testament  and 
in  the  conditions  provided  for  by  special  regulations  made 
hy  the  National  Union  of  the  Evangelical  Eef ormed  Churches 
of  Prance.^ 

The  learned  surrogate  has  held  that  ^^The  legatee  named 
by  the  testatrix  had,  therefore,  no  capacity  to  take  title  to  the 
legacy  at  the  time  of  her  death.  Considered  as  a  bequest  in 
bust  for  the  class  of  persons  mentioned  by  the  testatrix,  to 
wit,  poor  young  men,  preferably  ministers'  sons,  desiring  to 
become  ministers  of  the  Gospel,  for  whose  education  the 
income  of  the  fund  was  designed  by  her  to  support  scholar- 
ships under  the  control  of  the  faculty  named  in  her  will,  it  does 
not  appear  from  any  provision  of  French  law  submitted  in  evi- 
dence that  the  claimant  has  power  to  receive  it  as  trustee  for 
that  purpose.^'  And,  referring  to  the  Union  Nationale  des 
Egliaes  Bef onuses  Evang61iques  de  France,  he  said:  "  There  is 
no  power  given  to  the  claimant,  either  by  the  said  decree  or 
by  the  Separation  Act,  so  far  as  their  provisions  are  in  evi- 
dence, to  take  property  by  foundation,  that  is  to  say,  by  way 
of  trust  or  other  provision  of  a  continuing  nature,  except  that 
contained  in  Article  33,  which  limits  such  foundations  strictly 
to  remuneration  for  ceremonies  and  religious  services; "  and 
haice  determined  that  the  legacy  must  be  distributed  as  part 
of  the  residuary  estate. 

The  testatrix  had  been  domiciled  in  this  State,  and  her  per^ 
fional  property  attempted  to  be  disposed  of  by  her  will  being 
located  here,  all  questions  relating  thereto  are  primarily  to  be 
governed  by  the  laws  of  this  State.  There  can  be  no  doubt 
bat  that  she  intended  to  create  a  trust  for  a  perfectly  proper 
and  legal  charitable  use,  the  income  of  the  fund  to  be  used 
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for  free  scholarships  for  the  education  by  the  Faculte  de 
Theologie  Protestante  of  Protestant  ministers  of  the  Gospel. 
Such  purpose  has  been  recognized  as  a  charitable  use  from  the 
earliest  times. 

Chapter  YOl  of  the  Laws  of  1893,  as  amended  by  chapter  291 
of  the  Laws  of  1901  (now  Pers.  Prop.  Law  [Consol.  Laws, 
chap.  41;  Laws  of  1909,  chap.  45],  §  12,  asamd.  by  Laws  of  1909, 
chap.  144;*  Real  Prop.  Law  [Consol.  Laws,  chap.  50;  Laws  of 
1909,  chap.  52],  §  118,  as  amd.  by  Laws  of  1909,  chap.  144),  pro- 
vides as  follows:  *^  Section  1.  No  gift,  grant,  bequest  or  devise 
to  religious,  educational,  charitable,  or  benevolent  uses,  which 
shall,  in  other  respects,  be  vaUd  under  the  Laws  of  this  State, 
shall  be  deemed  invalid  by  reason  of  the  indefiniteness  or  imcer- 
tainty  of  the  persons  designated  as  the  beneficiaries  there- 
imder  in  the  instrument  creating  the  same.  If  in  the  instru- 
ment creating  such  a  gift,  grant,  bequest  or  devise  there  is  a 
trustee  named  to  execute  the  same,  the  legal  title  to  the  lands 
or  property  given^  granted,  devised  or  bequeathed  for  such 
purposes  shall  vest  in  such  trustee.  If  no  person  be  named  as 
trustee  then  the  title  to  such  lands  or  property  shall  vest  in  the 
Supreme  Court.  §  2.  The  Supreme  Court  shall  have  control 
over  gifts,  grants,  bequests  and  devises  in  all  cases  provided  for 
by  section  one  of  this  act  *  *  *.  The  Attorney-General  shall 
represent  the  beneficiaries  in  all  such  cases,  and  it  shall  be  his 
duty  to  enforce  such  trusts  by  proper  proceedings  in  the  court." 

Being  a  valid  trust  for  a  charitable  use,  it  is  claimed,  and  the 
surrogate  has  held,  that  it  must  fail  solely  because  of  a  want 
of  capacity  to  take  under  the  French  law.  Assuming  that  the 
surrogate  was  right,  that  neither  the  Faculte  nor  the  Union 
had  the  capacity  to  take,  we  have  the  situation  presented  of  a 
valid  trust  for  a  charitable  use  where  no  trustee  was  named  by 
the  testatrix,  or  where  the  trustee  named  is  incapable  of  act- 
ing. It  is  a  familiar  rule  of  equity  that  no  trust  shall  fail  for 
want  of  a  trustee.  In  Allen  v.  Stevens  (161  N.  Y.  122)  Chief 
Judge  Parker  said:  ^^  As  this  statute  is  remedial  in  its  char- 
acter, it  should  be  liberally  construed  with  a  view  to  the  bene- 
ficial end  proposed.  *  *  *  Under  the  provisions  of  the  act 
a  testator  may  name  a  corporation  as  trustee,  or  provide  that  a 

♦See  Laws  of  1911,  chap.  22C,  adding  subd.  4  to  §  12.— [Rbp. 
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(xirporatioii  to  be  founded  shall  act  as  trustee,  or  the  trustee 
named  maybe  an  individual;  but  if  he  name  none  of  these,  the 
statute  provides  in  effect  that  the  trust  shall  not  fail,  but  the 
title  to  the  property  devised  or  bequeathed  in  trust  shall  vest  in 
the  Supreme  Court,  which  shall  have  control  over  gifts,  grants, 
bequests  and  devises  provided  for  by  the  act." 

In  Matter  of  Griffin  (167  N.  Y.  71,  81)  Judge  Gray  said: 
''In  naming  as  trustee  a  corporation  incapable  of  acting  as 
such,  the  case  is  the  same  as  if  no  trustee  had  been  named  in 
the  will  and  under  the  provisions  of  the  act,  in  such  event,  the 
property  vested  in  the  Supreme  Court,  which  is  charged  with 
the  duty  of  administering  the  trust  for  the  benefit  of  the  bene- 
ficiary. To  hold  otherwise  would  be  to  narrow  the  construc- 
tion of  the  act  of  1893  and  to  deny  to  it  that  practical  effect, 
which  will  make  it  operative  to  save  gifts  to  religious,  charita- 
ble, educational  and  benevolent  uses.  As  was  formerly  the 
rule  in  equiiy,  so  with  this  statute  in  force,  a  trust  shall  never 
fail  for  want  of  a  trustee  to  execute  it." 

In  Bowman  v.  Domestic  &  Foreign  Missionary  Society 
(182  N.  Y.  494)  the  will  provided  as  follows:  ^'I  give,  devise 
and  bequeath  the  sum  of  two  thousand  dollars  to  be  equally 
divided  between  the  Indian  Missions  and  Domestic  Missions  of 
the  United  States  in  memoriam  of  the  late  Mary  A.  Archer." 
Werner,  J.,  said:  "  The  respondent,  the  Domestic  and  Foreign 
Mijasionary  Society  of  the  Protestant  Episcopal  Church  of  the 
United  States  of  America,  was  duly  incorporated  imder  the 
laws  of  this  State,  having  for  its  purpose  the  general  conduct  of 
missionary  operations  in  all  lands  This  society  claims  to  be 
entitled  to  the  bequest.  *  *  *  We  think  the  trial  court  cor- 
rectly held  that  the  clause  in  question,  even  when  read  in  con- 
nection with  evidence  adduced  at  the  trial,  was  too  indefinite  to 
be  construed  as  a  direct  bequest  either  to  the  defendant  or  to 
any  other  beneficiary.  But  we  are  also  of  the  opinion  that  the 
bequest  did  not  fall  and  that  it  can  be  supported  as  a  trust  for 
charitable  purposes  under  the  provisions  of  chapter  701  of  the 
Laws  of  1893,  as  amended  by  chapter  291  of  the  Laws  of  1901. 
*  *  *  The  effect  of  this  statute,  as  demonstrated  in  the 
case  of  Allen  v.  Stevens  (161  N.  Y.  122),  was  to  restore  the 
ancient  doctrine  of  charitable  uses  and  trusts  as  a  part  of  the 
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law  of  this  State,  and  the  statute  was  designed  to  cover  just 
such  a  case  as  the  one  at  bar.  The  obvious  purpose  of  the 
testatrix  was  to  have  this  fund  distributed  for  the  benefit 
of  domestic  and  Indian  missions.  She  was  a  regular  mem- 
ber, attendant  and  commimicant  of  the  Protestant  Episcopal 
Church,  and  actively  engaged  in  the  charitable  work  carried 
on  through  its  instrumentality.  The  defendant  is  the  organ- 
ized medium  through  which  the  Protestant  Episcopal  Church 
of  America  carries  on  its  missionary  operations,  which  include 
work  in  the  western  States  and  territories  among  the  Indians, 
negroes  and  white  people,  and  in  the  prosecution  of  which  large 
sums  are  disbursed  every  year.  The  ninth  clause,  supple- 
mented by  the  evidence,  sufficiently  indicates  the  charitable 
purpose  to  which  the  testatrix  desired  to  apply  her  bequest  to 
enable  the  Supreme  Court,  under  the  power  derived  from  the 
statute,  to  administer  this  as  a  trust  in  which  the  beneficiary  or 
trustee  is  not  named  or  designated  with  absolute  certainty  or 
correctness.  This  it  can  do  through  the  instrumentaUty  of  a 
trustee  appointed  by  it.  If  that  course  is  deemed  wise  the 
court  will  doubtless  be  infiuenced  in  the  choice  of  a  trustee  by 
the  nature  of  the  chariiy  to  be  administered  and  may  appoint 
the  defendant  as  the  medium  best  adapted  to  accomplish  the 
end  sought.*' 

In  Mount  v.  Tattle  (183  N.  T.  358)  the  will  gave,  devised  and 
bequeathed  unto  the  Rev.  Daniel  S.  Tuttle,  bishop  of  Utah, 
the  Protestant  Episcopal  missionary  bishop  of  Utah  and  Idaho, 
in  his  corporate  capacity,  and  to  his  successor  or  successors  in 
office,  the  sum  of  $20,000,  "In  trust,  nevertheless,  to  erect 
therewith,  at  such  place  within  the  limits  of  his  Episcopal  juris- 
diction, as  he,  his  successor  or  successors,  shall  select,  a  Prot- 
estant Episcopal  Church  building  to  God's  glory,  and  the 
further  sum  of  Five  thousand  ^ooo  Dollars,  In  Trust,  neverthe- 
less, to  erect  therewith  in  the  same  place,  a  rectory  for  the  rector 
or  clergyman  in  charge  of  said  church,  to  be  the  property  of  the 
aforesaid  Protestant  Episcopal  jurisdiction. "  Chief  Judge  CuL- 
LEN  said :  ' '  At  the  time  of  the  testatrix's  death  there  was  no  such 
corporation  as  the  Protestant  Episcopal  jurisdiction  or  church 
of  Utah  and  Idaho,  nor  has  any  such  corporation  since  been 
created.    The  trial  court  foimd  as  matters  of  fact  that  said 
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gifts  were  void  and  invalid  under  the  laws  of  Utah  and  of 
Idaho,  and  awarded  the  fund  to  the  next  of  kin  of  the  testa- 
trix. *  *  *  The  principal  discussion  in  the  learned  Appel- 
late Division  seems  to  have  turned  on  the  question  how  far  our 
recent  statute  regulating  gifts  for  charitahle  purposes  (Laws 
1893,  chap.  YOl)  has  extraterritorial  effect.  We  will  assume 
that  were  the  gift  to  be  administered  within  this  State  its 
validity  would  be  upheld  imder  the  statute  cited.  {Allen  v. 
Stevens,  161  N.  Y.  122.)  The  majority  of  the  Appellate  Divi- 
sion held  that  the  validity  of  the  trust  or  gift  was  to  be  deter* 
mined  by  the  laws  of  Utah  and  Idaho,  not  by  those  of  this 
State.  The  learned  judge  who  wrote  for  the  minority  of  the 
court  was  of  opinion  that  as  the  trust  was  vaUd  imder  the 
laws  of  this  State  the  trustees  could  be  compelled  to  desig- 
nate beneficiaries,  who,  being  then  made  certain  instead 
of,  as  before,  indefinite,  could  secure  an  enforcement  of  the 
trust  in  the  courts  of  any  State,  and  thus  the  administration 
of  the  trust  be  independent  of  the  laws  of  that  State.  *  *  * 
We  are  of  opinion  that  the  validity  of  a  gift  or  trust  under 
such  drcumistances  depends  on  the  extent  to  which  it  is 
necessary  that  the  administration  should  be  had  in  the  foreign 
jurisdiction.  For  example,  we  do  not  at  present  see  why 
a  legacy  given  by  a  citizen  of  this  State,  even  to  a  foreign 
trustee  in  trust  to  distribute  the  principal  or  the  annual 
income  among  poor  clergymen  in  a  foreign  State,  could  not 
be  upheld,  though  such  a  trust  was  invahd  by  the  laws 
of  that  State.  The  laws  of  a  State  on  the  subject  of  trusts 
are  intended  to  regulate  the  tenure  of  property  therein. 
{Hope  V.  Brewery  136  N.  Y.  138.)  We  imagine  that  in  no 
jurisdiction  are  human  beings  of  age  and  of  sound  mind  incom- 
petent to  receive  money  or  personal  property.  Therefore,  in 
the  case  suggested  there  would  seem  no  difficulty,  despite  the 
non-residence  of  the  trustee,  in  retaining  the  f  imd  here  where 
the  tenure  would  be  legal  and  in  remitting  the  money  as  it 
might  become  payable  to  the  foreign  beneficiaries.*'  This 
expression  of  the  views  of  the  Court  of  Appeals  eicactly  applies 
to  this  case. 

In  Matter  of  Robinson  (208  N.  Y.  380)  the  testatrix  gave  the 
residue  of  her  estate  to  two  persons  named,  in  trust,  however. 
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for  the  following  uses  and  purposes,  to  wit:  To  provide  shelter, 
necessaries  of  life,  education,  general  or  specific,  and  such  other 
financial  aid  as  may  seem  to  them  fitting  and  proper  to  such 
persons  as  they  shall  select  as  being  in  need  of  the  same. 
Preference  is  to  be  given  to  persons  who  are  elderly  or  disabled 
from  work,  and  to  persons  who  are  Christians,  of  good  moral 
character,  members  of  one  of  the  so-called  Evangelical 
churchop,  to  wit,  the  Methodist,  Baptist,  Presbyterian,  Con 
gregational,  Moravian  or  Episcopal,  and  who  are  not  addicted 
to  the  use  of  intoxicants  or  tobacco,  nor  to  attendance  at  the- 
atrical entertainments.  Chase,  J.,  said:  "Gifts  for  religious, 
educational,  charitable  or  benevolent  uses,  to  indefinite  or 
uncertain  beneficiaries,  are  now  permitted  in  this  State  by 
express  provision  of  statute.  *  *  *  The  law  relating  to 
gifts  for  charitable  uses  as  it  existed  prior  to  chapter  701  of  the 
Laws  of  1893,  which  was  substantially  re-enacted  in  said  Per- 
sonal Property  Law  and  said  Eeal  Property  Law,  has  been 
changed.  *  *  *  The  spirit  of  love  and  religion  which  is 
the  basis  of  charity  shotdd  be  exercised  in  construing  the  pro- 
visions of  such  acts.  A  will,  however,  must  sufficiently  define 
the  beneficiaries  and  the  purpose  of  the  testator  so  that  the 
trust  can  be  enforced  by  the  courts,  otherwise  the  will  does  not 
come  within  the  provisions  of  the  acts.  The  gifts  must  be  also 
for  a  public  and  not  for  a  private  purpose.  *  *  *  It  being 
determined  from  the  will  that  the  trust  and  the  purpose  of  the 
testatrix  in  her  attempt  to  establish  it  are  for  the  uses  enu- 
merated in  the  statute,  the  courts  can  and  will,  at  the  suit  of 
the  Attorney-General  of  the  State,  compel  the  trustees  to  carry 
out  the  same  according  to  such  purpose  and  for  such  uses. 
Trusts  otherwise  valid  under  the  acts  mentioned  are  sustained, 
although  the  beneficiaries  are  not  necessarily  or  in  terms  con- 
fined to  residents  of  this  State."  (Citing  cases,  including  Man- 
ley  V.  Fiske,  139  App.  Div.  665;  affd.,  201  N.  Y.  546.) 

In  the  latter  case,  opinion  by  Mr.  Justice  Mdjler,  an  Anaeri- 
can  citizen,  domiciled  in  England,  left  personal  property  in 
England  and  the  State  of  New  York.  He  disposed  of  his  prop- 
erty in  New  York  by  what  is  termed  the  American  will.  The 
provisions  ot  the  will  were  as  follows :  *  *  A  f  ter  the  above  legacies 
are  paid  without  unnecessary  delay,  the  sum  remaining  I  desire 
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my  executors  to  divide  the  surplus  among  such  American 
charities  they  may  think  well  of,  and  I  would  Uke  these  sTims  to 
be  given  to  any  society  that  assist  poor  needlewomen  (seam- 
stresses) whose  toil  is  so  poorly  requited.  K  no  such  organization 
exists,  the  money  to  he  divided  for  the  benefit  of  incapacitated 
sailors  and  their  families."  The  court  said:  "The  appellants 
contend  that  no  trust  was  created  or  intended,  and  that  the 
bequest  is  void  for  indefiniteness.  There  can  be  no  doubt  that 
the  bequest  would  be  void  but  for  chapter  701  of  the  Laws  of 
1893,  as  amended  by  chapter  291  of  the  Laws  of  1901.  The 
appellants  contend  that  the  purpose  as  well  as  the  beneficiaries 
of  the  gift  are  indefinite  and  that  the  statute  only  saved  gifts 
which  would  otherwise  have  been  void  for  indefiniteness  of 
beneficiary.  *  *  *  The  primary  purpose  of  the  bequest 
was,  then,  to  assist  poor  needlewomen.  The  beneficiaries  alone 
are  indefinite,  and  the  case  comes  directly  within  the  statute. 
It  is  next  contended,  however,  that  the  statute  was  intended 
only  to  save  trusts  for  charitable  uses,  and  that  no  trust  was 
created.  It  is  true  that  there  are  no  express  words  creating  a 
trust,  as  there  are  no  express  words  of  gift;  but  it  is  quite  plain 
that  a  trust  was  intended.  A  trust  is  almost  inseparably 
involved  with  a  gift  for  charitable  uses,  and  the  statute  pro- 
vides for  the  case  of  a  failure  to  select  a  trustee  as  well  as  for 
the  case  of  indefiniteness  of  beneficiary.  In  case  no  trustee  is 
named  the  title  vests  in  the  Supreme  Court.'' 

Applying  the  principle  of  the  foregoing  cases,  it  seems  to 
me  that  it  is  our  duty  to  declare  that  this  legacy  has  not  lapsed, 
but  that  it  is  the  duty  of  the  Supreme  Court  to  undertake  the 
execution  of  the  trust  for  the  charitable  uses  created  by  the 
testatrix.  As  said  by  Chief  Judge  Cullen  in  Mount  v.  Tuttle 
{supra):  '*We  imagine  that  in  no  jurisdiction  are  human 
beings  of  age  and  of  sound  mind  incompetent  to  receive  money 
or  personal  property.  Therefore,  in  the  case  suggested  there 
would  seem  no  diflBculty,  despite  the  non-residence  of  the  trus- 
tee, in  retaining  the  f  imd  here  where  the  tenure  would  be  legal 
and  in  remitting  the  money  as  it  might  become  payable  to  the 
foreign  beneficiaries.'' 

As  the  Faculte  de  Theologie  continues  to  exist  as  a  de  facto 
school  of  theology,  and  as  it  is  entitled  to  receive  payment  for 
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its  teachings  and  as  it  has  pay  and  scholarship  students^  it 
would  seem  that  there  would  be  nodifficulty  whatever  in  trans- 
mitting the  income  of  the  trust  fund  here  retained  to  accom- 
plish the  beneficent  and  charitable  purpose  of  the  testatrix. 

So  much  of  the  decree  of  the  surrogate  as  adjudges  that  the 
legacy  has  lapsed  and  should  be  distributed  to  the  residuary 
legatees  should  be  reversed  and  it  should  be  decreed  that  a  valid 
trust  for  a  charitable  use  was  created  by  the  will  and  that  the 
legal  title  to  such  trust  estate  has  vested  in  the  Supreme  Court 
and  it  is  charged  with  the  duty  of  executing  the  same. 

Final  judgment  to  be  settled  on  notice  to  all  parties  including 
the  Attorney-General  which  should  contain  the  provisions  to 
enforce  such  trust  as  is  provided  in  section  12  of  the  Personal 
Property  Law,  with  costs  to  all  parties  appealing  and  filing 
briefs  in  this  court  on  the  appeal,  to  be  paid  out  of  the  fund. 

Ingraham,  p.  J.,  Scott  and  Miller,  JJ.,  concurred; 
Laughlin,  J.,  dissented. 

Laughlin,  J.  (dissenting): 

On  the  24:th  day  of  February,  1907,  Louise  H.  Leclere  died, 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to 
probate  by  the  Surrogate's  Court  of  the  county  of  New  York 
on  the  10th  day  of  June,  1907,  and  letters  testamentary  were 
duly  issued  thereunder. 

The  11th  clause  or  paragraph  of  her  will  has  been  adjudged 
by  the  decree  from  which  the  appeal  is  taken  to  be  invalid,  and 
the  legacy  thereby  given  has  been  directed  to  be  distributed  as 
part  of  the  residuary  estate.  The  provisions  of  the  will  which 
have  been  declared  void  are  as  follows:  "  I  give  and  bequeath 
to  the  Faculte  de  Theologie  Protestante  de  Montauban,  in 
France,  One  Hundred  thousand  francs  of  the  currency  of 
France,  to  be  held  in  trust,  to  invest  and  keep  the  same 
invested  and  drawing  interest  and  to  apply  the  interest  and 
income  therefrom  yearly  and  every  year  to  as  many  free 
scholarships  under  the  control  of  said  Facult6  as  said  yearly 
interest  will  pay  for  or  allow.  Such  scholarships  to  be  granted, 
first  J  to  the  sons  of  poor  clergymen  in  France  intending  to 
become  ministers  of  the  gospel,  as  may  desire  the  same,  and, 
secondly y  in  the  absence  of  such  to  any  poor  young  men  wiah- 
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ing  to  become  ministers  of  the  gospel  or  missionaries.  It  is  my 
desire  that  this  fund  or  endowment  may  bear  my  mother's  name 
and  be  known  and  designated  as  the  ^  Fonds  Guinaud,'  and  to 
her  memory  I  institute  and  dedicate  the  same." 

The  testatrix  was  a  native  of  Paris,  France,  but  at  the  time 
of  making  the  will,  on  the  9th  day  of  July,  1886,  and  of  her 
death,  she  was  domiciled  in  New  York.  When  she  made  the 
will  the  Faculte  de  Th6ologie  Protestante  de  Montauban  was  "  a 
public  establishment  and  had  a  legal  entity,"  could  take  prop- 
erty "by  gift  or  legacy"  and  hold  and  administer  the  same 
and  could  sue  and  be  sued.  It  occupied  under  the  laws  of 
France  a  position  similar  to  that  occupied  by  corporations  in 
this  country.  It  and  its  predecessor  had  existed  since  1698, 
and  it  was  reconstituted  by  a  decree  of  the  French  government 
on  the  8th  day  of  December,  1809.  It  was  supported  in  part 
by  appropriations  of  public  funds.  It  was  a  religious  institu- 
tion engaged  in  teaching  theology  and  training  ''students  for 
the  profession  of  Protestant  Ministers  of  the  Gospel."  It  was 
suppressed  as  a  public  institution  or  establishment  by  a  statute 
known  as  the  "  Separation  Act,"  which  took  effect  on  the  11th 
day  of  December,  1906.  That  statute  authorized  the  "  attri- 
bution "  of  the  property  of  the  institutions,  suppressed  as  public 
institutions,  to  ''cultual  associations,"  to  be  organized  under 
a  governmental  decree,  which  was  made  on  the  16th  day  of 
March,  1906.  Although  suppressed  as  a  public  institution  or 
establishment  it  appears  by  expert  testimony  with  respect  to 
the  French  law  that  it  still  exists,  de  facto,  and  is  carrying  on 
the  same  work  by  the  same  professors,  with  the  exception  of 
three  who  have  retired,  and  at  the  same  place  and  in  substan- 
tially the  same  manner,  and  that  it  is  enabled  to  do  so  by 
funds  received  from  the  Union  Nationale  des  Eglises  Ref ormees 
Evangeliques  de  France,  a  union  of  cultual  associations  created 
pursuant  to  the  provisions  of  the  *^  Separation  Act "  on  the  2d 
day  of  February,  1906,  for  the  administration  of  Protestant 
religion  in  France,  to  which  the  property  of  the  Faculty  de 
Thtelogie  Protestante  de  Montauban,  and  that  of  all  other 
Protestant  religious  organizations,  orders  and  institutions  in 
France,  was  '^attributed "or  transferred  and  turned  over  as 
authorized  by  the  ^^ Separation  Act."    Such  transfer  from  this 


Digitized  by 


Google 


1 28  Matter  of  Miller, 


First  Department,  February,  1912.  [Vol.  149. 

legatee  included  two  special  ^* foundations"  or  endowments. 
There  is  also  evidence  to  the  effect  that  the  legatee  continues 
to  receive  pay  students  and  to  maintain  free  scholarships  as 
well.  The  scheme  of  the  ^^ Separation  Act"  was  to  have  the 
property  of  the  suppressed  organizations,  institutions  and 
orders  transferred  to  a  corporate  entity  to  be  created  by  a 
decree  of  the  president  of  the  republic  of  France,  to  be  admin- 
istered by  it  for  the  purposes  for  which  the  property  had  been 
received  and  was  held,  but,  in  effect,  imder  government  super- 
vision and  with  restrictions,  in  the  interests  of  the  public  policy 
of  France  as  shown  by  the  statute  and  decrees  thereunder,  by 
which  the  amount  of  property  to  be  received  and  held  for  such 
purposes  was  limited.  The  evidence  shows  that  the  legatee 
was  without  authority  to  receive  this  legacy  at  the  time  of  the 
death  of  the  testatrix. 

This  was  a  bequest  to  a  foreign  corporate  entity  on  condi- 
tion, or  in  a  limited  sense,  in  trust,  to  hold  the  corpus  in  per- 
petuity and  to  apply  the  income  to  a  particular  purpose,  which 
was  one  of  the  principal  fimctions  performed  by  the  legatee; 
but  there  was  no  trust  in  the  strict  sense  in  which  that  term  is 
used  with  respect  to  the  title  to  or  ownership  of  property,  and, 
therefore,  this  legacy  did  not  contravene  our  statutes  with 
respect  to  perpetuities  and  accumulations  of  income.  (  Williams 
V.  Williams,  8  N.  Y.  525;  Wetmore  v.  Parker,  52  id.  450,  459; 
Fosdick  V.  Totem  of  Hempstead,  125  id.  581,  595;  Matter  of 
Griffin,  167  id.  Yl;  First  Presbyterian  Church  v.  McKallor,  35 
App.  Div.  98.)  The  validity  of  a  bequest  for  a  charitable  use  to 
a  foreign  corporation  to  be  administered  abroad  depends  upon 
the  foreign  law,  but  is  to  be  determined  by  the  courts  of  the 
domicile  of  the  testator.  {Robb  v.  Washington  &  Jefferson 
College,  103  App.  Div.  327;  affd.  on  this  point,  185  N.  Y.  485; 
St  John  V.  Andrews  Institute,  117  App.  Div.  698,  714;  Matter 
of  Huss,  126  N.  Y.  537;  Matter  of  Sturgis,  164  id.  485.)  There 
was  here  no  gift  in  trust  save  in  the  sense  that  every  gift  to  a 
charitable  use  in  perpetuity  involves  a  trust  relationship,  and 
is  subject  to  supervision  by  the  law  and  courts  of  the  juris- 
diction in  which  it  is  to  be  administered,  and  the  gift  was 
direct  without  the  intervention  of  a  trustee.  {Catt  v.  Catt^ 
118  App.  Div.  742,  750;  Matter  of  Oriffin,  stipra;  Bird  v. 
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MerkUey  144  N.  Y.  544;  Wetmore  v.  Parker,  supra;  St.  John 
V.  Andrews  Institute^  supra.)  I  am  of  opinion  that  chapter 
701  of  the  Laws  of  1893,  aa  amended  by  chapter  291  of  the 
Laws  of  1901,  has  no  application  to  the  case  at  bar.  Those 
statutory  provisions  literally  apply  only  to  bequests  and  devises 
of  property  for  charitable  uses  otherwise  valid  under  the  laws 
of  New  York,  but  theretofore  void  or  incapable  of  enforcement 
for  want  of  a  trustee,  or  uncertainty,  or  indefiniteness,  with 
respect  to  the  beneficiaries,  and,  in  so  far  as  they  relate  to 
trusts,  their  operation  does  not  extend  to  a  bequest  for  a 
charitable  use  to  be  administered  in  a  foreign  jurisdiction.  In 
Allen  V.  Stevens  (161  N.  Y.  122)  the  statute  received  a  very 
liberal  construction,  and  it  was  held  that  it  restored  the  doc- 
trine of  charitable  uses  and  trusts  in  effect  as  declared  in 
Williams  v.  Williams  {supra\  by  which  a  trust  does  not  fail 
for  want  of  a  competent  trustee,  or  for  indefiniteness  or  imcer- 
tainty  with  resi)ect  to  the  beneficiaries,  and  that  it  was  no 
longer  essential  to  the  validity  of  a  trust  for  a  charitable  use 
in  perpetuity  that  it  be  to  a  corporation  existing  or  to  be  created 
within  two  lives  in  being;  but  that  decision  has  no  bearing  on 
the  question  presented  for  decision,  I  do  not  agree  with  the 
view  that  this  bequest  is  subject  to  the  construction  that  it 
involves  an  express  trust  for  a  definite  beneficiary  which  is 
capable  of  administration  by  a  trustee  other  than  the  legatee, 
the  income  to  be  paid  to  the  legatee,  which  has  been  suppressed 
as  a  public  establishment  or  institution. 

I  am  also  of  opinion  that  if  this  bequest  were  construed  as 
an  attempt  to  make  a  bequest  on  an  express  trust  it  could  not 
be  sustained.  Li  that  view  the  legatee  would  be  both  trustee 
and  beneficiary,  and  imder  the  well-settled  rule  the  trust  would 
merge.  (Robb  v.  Washington  dt  Jefferson  College y  supra.) 
In  a  sense  of  course  the  students  selected  for  the  free  scholar- 
ships would  be  beneficiaries,  but  the  testatrix  did  not  con- 
template that  they  should  receive  the  income,  although  she 
attempted  to  provide  that  they  should  be  benefited  thereby. 
The  vulnerable  point  in  such  a  theory  of  construction  is  that 
the  trust,  whether  it  be  regarded  strictly  as  an  express  trust, 
or  in  the  broad  sense  that  every  bequest  to  a  charitable  use  in 
App.  Div.~Vol.  CXLIX.        9 
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perpetuity  involves  a  trust  relationship,  is  that  the  trust  or  trust 
relationship  does  not  end  with  the  investment  of  the  funds  and 
collections  of  income,  for  it  is  not  contemplated  that  the  income 
shall  be  paid  over  to  certain  students  selected  by  the  legatee  or 
otherwise  to  be  used  by  them  in  educating  themselves  for  the 
profession  of  Protestant  ministers,  but  it  continues  with  respect 
to  the  application  of  the  income  to  accomplish  the  purposes 
intended  by  the  testatrix,  and  this  was  to  be  done,  not  by  dis- 
tributing the  income  to  individuals,  but  by  using  it  in  defraying 
the  expenses  of  educating  them  for  the  Protestant  ministry. 
The  principal  and  vital  part,  therefore,  of  the  trust,  considered 
in  any  aspect,  required  the  administration  of  the  income  in 
France,  and  by  the  legatee,  for  the  particular  pmpose  expressed 
in  the  will.  In  so  far  as  the  trust  is  to  be  administered  in 
France  it  is  quite  clear  that  chapter  701  of  the  Laws  of  1893, 
as  amended,  affords  no  authority  for  the  courts  of  this  State  to 
act  as  trustee,  and  they  have  no  inherent  or  other  authority  to 
administer  a  trust  in  a  foreign  State  or  country.  {Catt  v. 
Catt,  supra.) 

It  is  manifest  that  there  could  be  no  supervision  by  our 
courts,  and  it  does  not  appear  that  there  could  or  would  be  any 
by  the  courts  of  France  over  the  use  of  the  income  if  paid  over 
to  it  as  proposed  by  the  majority  opinion.  The  title  and  bene- 
ficial use  are  here  given  to  the  legatee.  The  legatee  having 
no  authority  to  take  this  legacy  at  the  time  of  the  death  of  the 
testatrix  the  bequest  was  void  {Owens  v.  Missionary  Society  of 
M.  E.  Church,  14  N.  Y.  380;  approved  in  Mount  v.  Ttdtley  183 
id.  366;  St.  Johnv.  Andrews  Institute,  supra;  White  v.  Hoto- 
ard,  46  N.  Y.  144;  Murray  v.  Miller,  No.  1,  85  App.  Div.  414; 
affd.,  178  N.  Y.  316),  and  it  lapsed  and  became  part  of  the 
residuary  estate.  {Carter  v.  Board  of  Education,  144  N.  Y. 
621;  Hollands.  Alcock,  108  id.  312.) 

I  am  of  opinion,  therefore,  that  the  decree  was  right  and 
should  be  affirmed. 

Decree,  in  part,  reversed,  and  final  decree  directed  to  be 
entered  as  indicated  in  opinion,  with  costs  to  be  paid  out  of  the 
fimd  to  all  parties  appearing  and  filing  briefs  in  this  court. 
Order  to  be  settled  on  notice  to  all  parties,  including  the 
Attorney -General 
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The  Peopi^  op  the  State  op  New  York,  Respondent,  v. 
Charles  H.  Hyde,  Appellant. 

First  Department,  February  16,  1912. 

Crime  —  chans^  of  venue  —  when  change  granted  —  effect  of  previous 
applicationa  for  speedy  triaL 

A  defendant  may  apply  for  a  change  of  the  place  of  trial  of  a  criminal 
action  on  the  ground  that  a  fair  trial  cannot  be  had  in  the  county  where 
the  venue  is  laid. 

Whether  or  not  the.  application  should  be  granted  is  to  be  determined  by 
the  exercise  of  judicial  discretion  and  each  case  must  be  decided  upon  its 
own  facts.  It  is  enough  if  the  court  can  find  that  in  all  human  proba- 
bility such  a  condition  exists. 

Where  a  defendant  has  made  three  applications  for  a  speedy  trial  in  the 
county  where  the  indictment  was  found  and  has  succeeded  in  procuring 
a  removal  of  his  case  to  the  Court  of  General  Sessions  on  the  ground 
that  the  Supreme  Court  would  adjourn  for  the  summer  months  and  has 
urged  the  vacating  of  a  stay  which  had  been  granted,  the  court  on  his 
motion  to  change  the  place  of  trial  may  look  upon  the  precedent  pubU- 
cations  upon  which  he  now  relies  to  show  a  prejudiced  public  from  which 
a  fair  jury  could  not  be  drawn  in  the  same  light  that  the  defendant  did 
when  strenuously  insisting  upon  a  speedy  trial  and  may  confine  its 
examination  to  matters  occurring  thereafter. 

Appeal  by  the  defendant,  Charles  H.  Hyde,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  8th  day  of  January,  1912,  denying  the  defendant's 
motion  for  a  change  of  venue. 

John  B.  Stanchfieldy  for  the  appellant. 

Robert  C.  Taylor  of  counsel  [Robert  S,  Johnstone  with  him 
on  the  brief],  Charles  S.  Whitman,  District  Attorney,  for  the 
respondent. 

Clarke,  J. : 

On  May  11,  1911,  a  superseding  indictment  was  found  by  the 
grand  jury  of  the  county  of  New  York  charging  the  defendant, 
then  chamberlain  of  the  city  of  New  York,  with  the  crime  of 
bribery  in  two  counts,  and  in  two  further  coimts  with  the 
offense  of  astdng,  receiving  and  agreeing  to  receive  a  gratuity 
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for  performing  an  official  act.  To  this  indictment  he  plead  not 
guilty. 

On  June  fifth  the  defendant  made  a  motion  before  the  April 
term,  continued,  of  the  Criminal  Term  of  the  Supreme  Court  to 
fix  a  day  for  trial,  which  was  opposed  by  the  district  attorney 
on  the  ground  that  the  ends  of  justice  required  that  the  cases 
of  People  V.  Reichmann  and  People  v.  CumminSy  in  which 
indictments  had  been  found  prior  to  that  against  the  defendant, 
should  be  tried  in  the  order  stated  and  prior  to  the  trial  of  the 
case  against  the  defendant.  The  presiding  justice  denied  the 
motion,  with  leave  to  renew  at  the  Jime  Criminal  Term.  On 
June  seventh  the  same  motion  was  made  before  the  June  term 
of  the  Criminal  Term  of  the  Supreme  Court  and  was  opposed 
by  the  district  attorney  upon  the  same  grounds  and  was  also 
denied  by  the  justice  there  presiding. 

On  Jime  fifteenth  the  trial  of  People  v.  Reichmann  began 
before  the  April  term,  continued,  and  said  Eeichmann  was 
found  guilty  on  the  twenty-eighth  day  of  June.  On  the 
twenty-ninth  of  Jime  the  defendant  moved  before  the  Jime 
term  of  the  Criminal  Term  of  the  Supreme  Court  for  an 
order  transferring  the  indictment  to  the  Court  of  General  Ses- 
sions of  the  city  and  county  of  New  York  for  trial.  On  the 
thirteenth  of  July  the  justice  there  presiding  granted  the 
motion.  Thereafter  the  district  attorney  served  a  notice  of 
appeal  from  said  order,  and  on  the  fifteenth  of  July  an  order 
was  granted  by  the  presiding  justice  of  the  Appellate  Division 
staying  the  trial  of  said  action  until  after  the  hearing  and 
determination  of  the  said  appeal.  On  the  twenty-seventh  of 
July  a  motion  was  argued  before  the  presiding  justice  for  an 
order  vacating  said  stay,  which  was  denied.  The  appeal  was 
dismissed  by  an  order  of  this  court  on  November  Jj,  1911,  and 
on  November  sixth  an  order  was  made  by  the  Supreme  Court 
transferring  the  case  for  trial  from  the  General  Sessions  back 
to  the  Supreme  Court. 

On  October  seventeenth  the  case  of  People  v.  Cummins 
was  brought  on  for  trial  in  the  Supreme  Court,  April  term, 
continued,  and  was  continued  until  November  twentieth,  on 
which  day  the  jury  foimd  a  verdict  of  guilty  and  Cummins 
was  sentenced  on  said  verdict  on  the  twenty-fourth  of  Novem- 
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ber.  On  said  day  the  district  attorney  made  a  motion  to  have 
the  case  of  People  y.  Hyde  set  down  for  trial  and  fix  a  day 
therefor,  and  the  court  ordered  that  the  case  be  set  down  for 
trial  at  the  January  term,  and  the  2d  day  of  January,  1912, 
was  fixed  as  the  day  therefor.  On  December  28,  1911,  the 
district  attorney  served  a  notice  of  motion  for  a  special  jury, 
returnable  at  the  Criminal  Term  of  the  Supreme  Court  on 
January  2,  1912. 

On  December  26, 1911,  the  defendant  made  a  motion,  return- 
able at  Special  Term,  Part  1,  on  January  5,  1912,  for  an  order 
of  removal  of  said  criminal  action  to  a  term  of  the  Supreme 
Court  held  in  and  for  some  other  county  in  the  State  of  New 
York,  upon  the  ground  that  a  fair  and  impartial  trial  could 
not  be  had  by  said  defendant  in  the  county  of  New  York.  The 
said  motion  having  been  denied  by  the  Special  Term,  the 
defendant  appeals. 

To  sustain  his  claim  that  he  cannot  have  a  fair  and  impartial 
trial  in  the  county  of  New  York  the  appellant  has  submitted 
voluminous  aflSdavits  and  a  large  mass  of  newspaper  clip- 
pings. The  claim  is  made  that  the  extensive  publications  in 
the  public  prints  of  articles  referring  to  him  have  created 
such  a  prejudicial  atmosphere  in  the  community  that  a  fair- 
minded  jury  cannot  be  impaneled  to  try  him  upon  the  indict- 
ment found  against  him;  that  the  members  of  any  jury  impan- 
eled for  that  purpose  will  be  so  affected  that  they  will  not 
observe  the  fundamental  rules  of  law  in  a  criminal  case,  that 
the  defendant  is  presumed  to  be  innocent  until  proved  guilty, 
and  that  he  is  entitled  to  the  benefit  of  a  reasonable  doubt  upon 
every  material  point  in  the  case. 

The  defendant  had  a  right  to  make  this  motion.  It  is 
expressly  provided  for  in  section  344  of  the  Code  of  Criminal 
Procedure.  In  People  v.  McLaughlin  (150  N.  Y.  865)  the 
court  said:  ^^  The  right  to  remove  the  place  of  trial  from  one 
county  to  another,  where  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  indictment  is  pending,  has  long 
existed.  It  existed  at  common  law,  and  was  subsequently 
incorporated  into  the  statutes  of  the  State.  The  provisions  of 
the  Code  of  Criminal  Procedure  upon  the  subject  have  been 
evolved  from  previous  legislation  and,  so  far  as  they  extend, 
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now  contain  the  rule  of  law  governing  such  an  application. 
*  *  *  That  the  right  thus  given  is  a  substantial  one  and 
has  always  been  regarded  as  of  great  importance  to  a  defend- 
ant, is  manifest  not  only  from  the  time  it  has  existed,  but  also 
from  its  paramount  necessity  to  fairly  protect  his  just  rights 
and  interests.  The  right  of  every  person  accused  of  crime  to 
have  a  fair  and  impartial  trial  before  an  unbiased  court  and 
an  unprejudiced  jury,  is  a  fimdamental  principle  of  criminal 
jurisprudence." 

Whether  or  not  the  application  should  be  granted  is  to  be 
determined  by  the  wise  exercise  of  judicial  discretion,  and  each 
case  must  be  decided  upon  its  own  facts.  Of  course  there  can 
be  no  certainty  established  in  regard  to  such  a  future  event. 
It  is  enough  if  the  court  can  find  that  in  all  hxmian  proba- 
bility such  a  condition  exists.  In  People  v.  Oeorger  (109  Appi 
Div.  Ill)  Mr.  Presiding  Justice  McLennan  said:  "Without 
going  into  detail  as  to  the  character  of  the  opinions  expressed, 
all  to  the  effect  that  the  defendant  was  culpable  and  wholly 
responsible  for  the  diflBculties  in  which  the  bank  was  involved, 
it  is  sufficient  to  say  that  by  the  quotations  from  the  public 
press  contained  in  the  record,  from  the  opinions  of  parties 
interested,  assembled  to  consider  the  situation,  from  the  expres- 
sions of  citizens  who  met  and  casually  discussed  the  matter,  it 
would  seem  that  the  community  was  practically  a  unit  in  con- 
cluding that  the  defendant  had  been  guilty  of  serious  wrong- 
doing and  which  resulted  in  or  caused  the  failure  of  the  bank." 

If  this  court  was  satisfied  that  a  fair  and  impartial  jury 
could  not  be  obtained  in  the  county  of  New  York  to  try  the 
defendant  upon  the  indictment  found  against  him,  "that  the 
community  was  practically  a  imit  in  concluding  "  him  guilty, 
it  would  be  its  duty  —  and  it  would  not  hesitate  —  to  reverse 
the  order  appealed  from  and  grant  the  motion  for  a  change 
of  venue.  But  we  reach  no  such  conclusion  upon  this  record. 
It  is  true  that  the  defendant,  by  reason  of  his  connection  with 
public  affairs,  has  had  a  mass  of  matter  published  about  him 
in  the  pubUc  prints.  He  calls  attention  to  nimierous  publica- 
tions growing  out  of  an  investigation  by  a  committee  of  the 
Legislature  of  charges  of  the  raising  of  large  sums  of  money 
to  influence  legislation    respecting  the  race  tracks,   to  the 
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indictment  and  trial  of  a  member  of  the  Legislature  who  was 
acquitted  upon  such  trial,  and  to  the  fact  of  defendant's 
absence  from  the  city  during  the  latter  part  of  the  period 
during  which  said  legislative  conmiittee  sat. 

None  of  those  matters  had  anything  to  do  with  the  alleged 
misconduct  for  which  he  has  been  indicted  and  said  pubUca- 
tions  antedated  the  finding  of  said  indictment.  Notwithstand- 
ing the  articles,  cartoons  and  poems,  the  insinuations,  sugges- 
tions, and  even  abuse  of  which  he  complains,  relating  to  those 
matters  as  aforesaid,  antedating  the  finding  of  the  indictment, 
he  made  three  applications  in  the  summer  of  1911  for  a  speedy 
trial  in  the  coimty  of  New  York  and  succeeded  in  procuring  a 
removal  of  the  case  to  the  Court  of  General  Sessions  in  July, 
upon  the  ground  that  he  was  entitled  to  a  speedy  trial  and 
that  the  Supreme  Court,  in  which  the  indictment  was  pending, 
would  adjourn  for  the  summer  months,  and  as  late  as  the  27th 
of  July,  1911,  he  was  urging  the  vacating  of  the  stay  which 
had  been  granted  iu  order  to  enable  him  to  get  a  speedy  trial 
in  New  York  county. 

So  that  this  court  may  fairly  look  at  the  precedent  publica- 
tions, upon  which  he  now  rehes  to  show  a  prejudiced  public 
from  which  a  fair  jury  could  not  be  drawn,  in  the  same  light 
that  he  did  when  strenuously  insisting  upon  a  speedy  trial. 
We  may  with  propriety,  I  think,  confine  our  examination  to 
matters  occurring  thereafter. 

He  alludes  to  the  trials  growing  out  of  the  failure  of  the 
Carnegie  Trust  Company.  At  the  time  he  made  his  applica- 
tion for  the  transfer  of  the  indictment  to  the  General  Sessions 
Beichmann  had  been  tried.  Only  02  talesmen  were  examined 
and  a  jury  was  selected  in  less  than  one  court  day  upon  that 
trial.  Upon  the  trial  of  Cummins  only  105  talesmen  were 
examined  and  a  jury  was  secured  in  less  than  three  days. 
Defendant  was  not  iudicted  for  the  crimes  for  which  Reich- 
mann  and  Cummins  were  indicted.  He  has  been  indicted  for 
taking  bribes  or  gratuities,  as  a  pubUc  officer,  to  affect  his 
official  eonduct. 

There  is  httle  or  no  evidence  of  a  wide-spread  public  belief  of 
his  guilt  or  innocence  of  the  charge  brought  against  him.  Sec- 
tion 376,  subdivision  2,  of  the  Code  of  Criminal  Procedure  pro- 
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vides:  "But  the  previous  expression  or  formation  of  an  opinion 
or  impression  in  reference  to  the  guilt  or  innocence  of  the 
defendant,  or  a  present  opinion  or  impression  in  reference 
thereto,  is  not  a  sufficient  groimd  of  challenge  for  actual  bias, 
to  any  person  otherwise  legally  qualified,  if  he  declare  on  oath 
that  he  beUeves  that  such  opinion  or  impression  will  not  influ- 
ence his  verdict  and  that  he  can  render  an  impartial  verdict 
according  to  the  evidence  and  the  court  is  satisfied  that  he  does 
not  entertain  such  a  present  opinion  or  impression  as  would 
influence  his  verdict." 

Impressions  made  by  reading  the  newspapers  are  ephemeral, 
and  jurors  in  this  country  have,  in  a  number  of  notable  cases, 
although  surrounded  by  evidence  of  great  popular  feeling,  not 
been  swayed  thereby.  Considering  the  population  of  New 
York  county,  its  large  general  jury  list  and  its  carefully  selected 
special  jury,  we  feel  perfectly  confldent  that  it  is  not  necessary 
to  send  this  indictment  for  trial  to  any  other  coimty  to  enable 
the  defendant  to  enjoy  his  imdoubted  right  to  a  fair  and 
impartial  jury. 

We  have  given  the  papers  submitted  careful  and  painstak- 
ing attention  and  are  satisfied  that  the  learned  Special  Term 
correctly  disposed  of  this  motion  and  that  the  order  appealed 
from  should  be  affirmed. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Miller,  JJ., 
concurred. 

Order  affirmed. 


Palmer  and  Singer  Manufacturing  Company  and  Knicker- 
bocker Garage,  Respondents,  v.  Barney  Estate  Company, 
Appellant. 

First  Department,  February  16,  1913. 

Landlord  and  tenant  —  lease  —  failure  to  pay  rent  on  day  fixed  —  cus- 
tom of  parties  —  forfeiture  —  when  equity  will  not  decree  cancellation 
of  lease. 

Forfeitures  are  not  favored  in  equity. 

The  purpose  of  a  clause  in  a  lease  providing  that  in  case  of  default  by  the 
tenant  in  any  of  the  covenants,  the  landlord  may  at  his  option  terminate 
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the  lease  on  thirty  days^  notice  or  may  re-enter  and  resume  possession, 
and  may  relet  the  same  for  the  balance  of  the  term  for  account  of  the 
tenant,  the  tenant  to  make  good  any  deficiency,  is  to  secure  the  payment 
of  the  rent  reserved. 

Bach  danse  ordinarily  should  not  be  permitted  to  be  used  by  the  landlord 
to  regain  possession  of  a  valuable  piece  of  property  whose  rental  value 
has  substantially  increased  since  the  making  of  the  lease. 

Where  a  lease  for  a  period  of  ten  years  at  an  annual  rent  of  $19,500  pro- 
vided-that  the  rent  should  be  paid  quarterly  in  advance  and  a  custom 
grew  up  between  the  landlord  and  tenant  during  the  first  two  years  of 
the  term  whereby  the  payment  on  the  first  day  of  the  quarter  was  not 
insisted  upon,  the  landlord  cannot  cancel  the  lease  and  dispossess  the 
tenant  at  the  beginning  of  the  third  year  because  there  was  a  twenty- 
one  days^  delay  in  the  payment  of  the  quarterly  rent,  if  it  appears  that 
six  days  before  the  service  of  the  notice  canceling  the  lease  the  president 
erf  the  landlord  corporation  talked  with  the  tenant^s  vice-president  about 
the  rent  then  due  but  made  no  suggestion  that  the  lease  would  be  can- 
celed unless  the  same  was  paid  at  once  and  if  the  tenant  as  soon  as  the 
notice  of  cancellation  was  served  sent  the  landlord  a  check  for  the  full 
amount  due,  with  interest  from  the  first  day  of  the  quarter. 

Appeal  by  the  defendant,  the  Barney  Estate  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  ofl&ce  of  the  clerk  of  the  coimty  of  New  York  on 
the  17th  day  of  November,  1911,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term,  and  also, 
as  stated  in  the  notice  of  appeal,  from  the  decision  upon  which 
said  judgment  was  entered. 

The  judgment  granted  a  permanent  injimction  restraining 
the  defendant  as  landlord  from  interfering  with  plaintiffs' 
possession  of  certain  premises  under  a  lease,  and  from  prosecut- 
ing or  continuing  pending  summary  proceedings  to  dispossess. 

Walter  E.  Hope  of  counsel  [Masten  dt  NicholSy  attorneys], 
for  the  appellant. 

Jay  Noble  Emleyy  for  the  respondents. 

Clarke,  J.: 

The  defendant  is  the  owner  in  fee  and  landlord  of  certain 
premises  known  as  1618  and  1620  Broadway,  in  the  borough  of 
Manhattan,  and  the  plaintiffs  are  tenants  thereof  imder  a  lease 
entered  into  in  1906  between  the  then  owner  of  the  property  and 
plaintiffis'  assignor.    The  said  lease  was  for  a  term  of  ten  years, 
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and  provided  for  an  annual  rent  of  $19,500,  to  be  paid  in 
advance  in  equal  quarterly  payments. 

The  said  lease  /urther  provided:  ''  Ninth,  In  case  of  default 
by  said  tenant  in  any  of  the  covenants  herein  contained  or  in 
case  the  whole  or  any  part  of  said  premises  shall  become 
vacant,  the  landlord  may  at  his  option  terminate  this  lease  at 
any  time  by  giving  thirty  days  previous  notice  to  the  tenant, 
said  notice  to  be  left  on  the  premises  with  any  person  in  charge 
thereof,  or  to  be  affixed  upon  a  conspicuous  part  of  the  prem- 
ises, if  they  are  vacant;  or  the  landlord  may  at  his  option 
re-enter  the  said  premises  and  resume  possession  thereof,  either 
by  force  or  otherwise,  without  being  liable  for  any  prosecution 
therefor,  and  re-let  the  same  during  the  remainder  of  the  term, 
at  the  best  rent  that  he  can  obtain  for  account  of  the  tenant 
who  shall  make  good  any  deficiency." 

The  Special  Term  has  found  as  a  fact  that  said  9th  clause 
of  the  lease  herein,  so  far  as  same  was  applicable  to  the  cove- 
nant to  pay  rent,  was  inserted  as  a  security  merely  for  such 
payment,  and  was  so  regarded  by  the  parties. 

The  building  which  it  was  contemplated  would  be  erected 
upon  the  premises  was  completed  and  the  tenants  entered  into 
occupation  of  the  same  under  the  terms  and  provisions  of  the 
said  lease  on  the  18th  day  of  January,  1908,  and  on  that  day 
paid  the  first  quarterly  installment  of  rent  in  advance.  Quar- 
terly installments  of  rent  in  advance  were  thereafter  paid  as 
follows: 

Due  according  to  lease.  Paid  by  check  dated. 

AprH  18,  1908.  April  18,  1908. 

July   18,  1908.  July    18,  1908. 

Oct.    18,  1908.  Oct.    19,  1908. 

Jan.    18,  1909.  Feb.    18,  1909. 

April  18,  1909.  April  20,  1909. 

July   18,  1909.  July   21,  1909. 

Oct.    18,  1909.  Nov.     3,  1909. 

The  court  has  found  that  pajmaent  of  rent  on  the  first  day  of 
each  quarter  had  not  been  insisted  upon;  that  only  the  first 
three  quarterly  installments  out  of  eight  were  paid  at  the  begin- 
ning of  the  quarter;  that  a  custom  had  grown  up  between  the 
landlord  and  the  tenants  of  accepting  and  paying  the  rent  on  a 
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day  subsequent  to  the  beginning  of  each  quarter;  that  this 
custom  was  relied  upon  by  the  plaiutiffs  ahnost  continuously 
throughout  the  whole  term  of  the  lease  and  was  recognized  by 
both  plaintiffs  and  defendant  as  a  custom  binding  upon  both  of 
them  and  such  custom  was  in  full  force  and  effect  on  the  18th 
day  of  January,  1910;  that  the  quarterly  installment  of  rent  in 
advance  due  said  January  18,  1910,  according  to  the  terms  of 
the  lease,  was  not  paid  on  that  date,  and  on  January  29,  1910, 
defendant  wrote:  "  We  take  the  liberty  of  calling  your  atten- 
tion to  the  fact  that  your  rent  due  January  19th  amounting  to 
$4,875  is  still  unpaid.  Kindly  favor  us  with  your  check  for  the 
amount  by  return  mail.''  And  there  was  inclosed  therewith  a 
statement  dated  February  1, 1910:  "  To  amount  of  rent  due  on 
garage  building  1620/1624  Broadway,  Jany.  18/ April  18, 
$4,875.'' 

The  vice-president  of  the  defendant  company  testified  that 
after  he  wrote  the  letter  of  January  twenty-ninth  he  had  a 
telephone  conversation  with  the  president  of  the  plaintiff  com- 
panies, whom  he  had  called  up  on  the  first,  second  or  third  of 
February:  '*  The  substance  of  it  was  that  I  would  hke  a  check. 
Mr.  Singer  said  it  would  be  sent.  That  is  all  there  was  said. 
There  was  not  anything  said  about  cancelling  the  lease.  It 
was  not  referred  to  at  all.  Nothing  was  said  to  indicate  that 
because  the  rent  had  not  been  paid  two  or  three  weeks  before 
that  we  would  not  take  the  rent.  We  were  willing  to  take  the 
rent  at  that  time.  I  asked  him  for  it.  I  have  said  I  didn't 
say  anything  to  him  when  I  asked  him  for  that  rent,  that  if  he 
didn't  send  it  down  we  would  cancel  the  lease." 

On  February  9,  1910,  the  rent  still  being  unpaid,  the  land- 
lord served  upon  the  plaintiffs  the  following  notice:  "  You  and 
each  of  you  are  hereby  notified  that  Barney  Estate  Company, 
Landlord  *  *  *  in  consequence  of  the  default  of  the  ten- 
ant under  said  lease  to  pay  the  rental  therein  covenanted  to  be 
paid  hereby  elects  to  terminate  the  said  indenture  of  lease  upon 
the  12th  day  of  March,  1910,  in  accordance  with  the  provision 
thereunto  provided.  Thirty  days  previous  notice  of  such 
termination  is  hereby  given  in  accordance  with  the  terms  of 
said  lease  and  you  are  hereby  notified  to  deliver  up  and  vacate 
the  said  premises  on  or  before  said  12th  day  of  March,  1910." 
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Immediately  upon  receipt  thereof,  plaintiffs'  treasurer  tele- 
phoned and  offered  to  inmiediately  pay  the  rent,  but  the  defend- 
ant would  not  accept  the  same.  On  February  tenth  the  treas- 
urer tendered  the  rent  for  the  quarter,  and  on  the  fourteenth 
he  tendered  the  rent  plus  the  interest  from  the  eighteenth  of 
January  to  February  fourteenth,  and  from  that  time  to  this 
tenders  have  been  kept  alive;  a  bond  for  $27,000  has  been  given 
and  the  rents  as  they  accrued  have  been  deposited,  so  that  the 
defendant  could,  if  it  wished,  obtain  them. 

Thereafter  the  defendant  brought  dispossess  proceedings 
against  the  plaintiffs  as  holdovers  after  the  termination  of 
their  lease,  but  the  tenants  had  a  decision  in  their  favor  which, 
on  appeal  to  the  Appellate  Term,  was  reversed  and  a  new  trial 
ordered.  {Barney  Estate  Co.  v.  Palmer  &  Singer  Mfg.  Co,^ 
68  Misc.  Rep.  501.)  Before  the  coming  on  of  the  new  trial  this 
equitable  action  was  instituted  and  a  preliminary  injimction  was 
granted  by  the  Special  Term  which  was  affirmed  unanimously 
on  appeal  to  this  court,  without  opinion.     (143  App.  Div.  906.) 

In  the  agreed  statement  of  facts  submitted  to  the  Special 
Term  it  is  conceded  that  the  rental  value  of  the  premises  since 
January  1,  1910,  is  substantially  more  than  the  amoimt  of  rent 
reserved  in  the  lease. 

As  conclusions  of  law  the  Special  Term  foimd  that  the 
defendant  waived  the  payment  of  rent  for  the  quarter  begin- 
ning January  18,  1910,  on  the  particular  day  specified  in  the 
lease,  and  that  plaintiffs  are  entitled  to  judgment  as  asked  for 
excusing  plaintiffs  for  not  paying  the  rent  upon  the  rent  day 
mentioned,  and  that  the  said  lease  is  in  full  force  and  effect  and 
binding  upon  the  parties  hereto  in  all  respects,  and  plaintiffs 
were  entitled  to  the  injimction  prayed  for,  and  from  the  judg- 
ment entered  in  accordance  therewith  defendant  appeals. 

It  is  apparent  from  the  record  that  there  is  and  has  not  been 
the  slightest  chance  that  defendant  would  fail  to  receive  the  full 
amount  of  rent  due.  It  has  been  tendered  repeatedly  and  is 
thoroughly  secured  by  bond  and  deposit,  and  the  question  is 
whether  a  court  of  equity  is  required  to  declare  a  forfeiture  of 
a  long  term  lease  for  a  twenty-one  days'  delay  in  the  payment 
of  the  quarterly  rent  payable  in  advance  under  the  circum- 
stances disclosed  by  this  record.    The  plaintiffs  are  engaged  in 
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the  automobile  business  and  it  is  suggested  that  the  month  of 
January  is  a  dull  time  in  said  business;  that  in  the  previous 
year  the  rent  for  the  quarter  due  on  January  18, 1909,  was  not 
paid  until  February  18,  1909,  a  full  month  after  the  due  day, 
and  was  then  received  without  any  suggestion  of  a  forfeiture 
of  the  lease. 

A  significant  fact  is  that  in  the  conversation  over  the  tele- 
phone between  the  vice-president  of  the  defendant  and  the 
president  of  the  plaintiff  companies,  held  on  the  first,  second 
or  third  of  February,  as  Mr.  Brundage  testified,  when  he  said 
that  he  would  like  a  check  Mr.  Singer  said  it  would  be  sent 
and  he  further  testified  that  nothing  was  said  about  can- 
celing the  lease  or  *^  to  indicate  that  because  the  rent  had  not 
been  paid  two  or  three  weeks  before  that  we  would  not  take  the 
rent.  We  were  willing  to  take  the  rent  at  that  time."  Yet  six 
days  later  the  notice  was  served  canceling  the  lease  for  default 
in  payment  on  January  eighteenth.  Can  it  be  doubted  for  a 
moment  that  if  Mr.  Brundage  had  said  to  Mr.  Singer,  if  you 
don't  send  the  check  at  once  we  will  be  obliged  to  exercise  the 
option  given  to  us  by  the  lease  and  cancel  it,  he  would  have 
received  it,  it  appearing  that  immediately  upon  receipt  of  the 
notice  of  February  ninth  the  full  amount  due  with  interest 
was  tendered  ? 

In  view  of  the  previous  relatiotis  of  the  parties  and  their 
mutual  conduct,  it  was  not  fair  without  notice  to  attempt  to 
exercise  the  right  to  cancel.  Forfeitures  are  not  favored  in 
equity.  This  provision  was  inserted  by  way  of  security  but  is 
being  made  use  of,  not  to  enforce  payment  of  an  amoxmt 
due,  but  to  regain  possession  of  a  valuable  piece  of  property 
of  which  the  rental  value  has  substantially  increased  since  the 
making  of  the  lease  above  the  amount  of  the  rent  reserved. 

In  Hortan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (12  Abb.  N.  C.  30; 
affd.  without  opinion,  102  N.  Y.  697),  where  a  similar  action 
was  brought  to  secure  relief  to  the  plaintiffs  from  the  for- 
feiture of  a  term,  Mr.  Justice  Daniei^  said:  *'  Under  the  well- 
settled  principles  observed  and  enforced  in  courts  of  equity 
where  such  a  forfeiture  has  been  provided  for  as  a  security 
to  the  lessors  for  the  payment  of  the  rent  reserved,  as  it  was 
by  this  lease,  the  tenants  have  usually  been  relieved  from  the 
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consequences  of  their  fault  when  a  speedy  application  has 
been  made  for  that  purpose.  The  right  to  forfeit  the  tenants' 
term  has  been  justly  regarded  as  in  the  nature  of  a  security 
provided  by  the  terms  of  the  lease  to  the  lessors  for  the  pay- 
ment of  the  rent,  and  for  that  reason  full  effect  can  be  given 
to  it  by  allowing  the  tenants  to  pay  the  rent  in  arrear  with 
interest  in  the  meantime  accruing  upon  it.  (1  Story  Eq.  Jur. 
[12th  ed.]  §  187.)  By  the  proof  given  upon  the  trial,  it  was  also 
made  to  appear  that  indulgence  was  extended  to  the  lessees 
in  the  payment  of  the  rent  reserved  by  the  lease.  And  while 
this  did  not  strictly  relieve  them  of  the  obligation  to  perform 
their  covenant,  it  still  constituted  an  excuse  for  the  omission 
to  pay  the  rent  at  the  time  when  it  matured.  *  *  *  After 
the  tenants  had  been  in  this  manner  lured  into  negligence,  it 
would  be  a  fraud  upon  them  to  permit  the  lessors  or  their 
grantee  to  insist  upon  the  forfeiture." 

In  Oiles  v.  Austin  (62  N.  Y.  486)  there  was  a  covenant 
in  the  lease  that  the  lessee  should  pay  the  taxes  and  assess- 
ments as  the  same  should  become  due  and  payable.  After 
notice  the  lessor  brought  an  action  of  ejectment  alleging 
that  the  lessee  had  neglected  and  refused  to  pay  the  taxes  for 
a  number  of  years.  After  the  action  in  ejectment  had  been 
instituted  plaintiff  brought  an  action  to  be  relieved  from  his 
forfeiture.  Judge  Rapallo  said:  "That  covenants  to  pay 
taxes  and  assessments  are  in  the  nature  of  covenants  to  pay 
money,  and  that  forfeitures  incurred  by  their  breach  may  be 
relieved  against  upon  the  same  principles.  By  the  payment  of 
the  amoimt  due  at  any  time  before  sale  or  the  expiration  of 
the  right  to  redeem,  the  landlord  is  placed  in  precisely  the  same 
position  as  if  no  default  had  occurred;  and  where  there  is  no 
bad  faith  on  the  part  of  the  tenant,  mere  delay  ixx  making  the 
stipulated  payments  should  not  bar  him  from  relief." 

In  Noyes  v.  Anderson  (124  N.  Y.  175)  Bradley,  J., 
said:  *^The  power  of  a  court  of  equity  in  cases  properly 
requiring  it,  will  be  exercised  to  reheve  a  party  against  for- 
feitures and  from  penalties.  And  this  is  upon  the  principle 
of  equity  jurisprudence  that  a  party  having  a  legal  right 
shall  not  be  permitted  to  avail  himself  of  it  for  the  purposes  of 
injustice  or  oppression.    *    *    *    It  is  also  not  only  available 
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to  cases  of  leases  where  forfeiture  of  the  term  and  entry  are 
provided  for  as  the  consequences  of  non-payment  of  rent  on  the 
day  it  becomes  due,  but  is  extended  to  other  cases,  and  more 
especially  to  those  (although  not  necessarily  confined  to  them) 
where  the  default  resulting  in  forfeiture  is  in  payment  of 
money,  as  in  such  case  adequate  compensation  can  be  made. 
(Pomeroy  Eq.  Jur.  §§  433,  450,  451.)  " 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Scott,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Robert  J.  Collier,  Respondent,  v.  Postum  Cereal  Company, 
Limited,  Appellant. 

First  Department,  February  16,  1912. 

Libel   and   slander  —  evidence  —  testimony   not   relevant  to  issues  — 

innuendo. 

In  an  action  for  libel  based  upon  a  publication  by  the  defendant  stating 
that  previous  publications  by  the  plainti£f  criticizing  a  food  product 
manufactured  by  the  defendant  were  ** mendacious  falsehoods'^  and 
designed  to  compel  the  defendant  to  advertise  in  the  plaintiffs  publica- 
tion, it  is  error  to  allow  the  plaintiff  to  put  in  evidence  advertisements 
of  the  defendant  and  to  give  expert  testimony  showing  that  claims  made 
by  the  defendant  on  behalf  of  its  product  were  false,  where  such  evi- 
dence is  wholly  unrelated  to  the  alleged  libelous  publication  of  the 
defendant. 

The  evidence  cannot  be  justified  upon  the  ground  that  the  issue  was  ten- 
dered by  an  innuendo  in  the  defendant's  answer,  for  the  meaning  of  an 
article  cannot  be  enlarged  by  innuendo. 

Parties  to  an  action  for  libel  cannot  give  evidence  attacking  each  other 
generally  regardless  of  the  issues  involved. 

Laughun  and  Dowling,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Postum  Cereal  Company, 
Limited,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  15th  day  of  December,  1910,  upon  the  ver- 
dict of  a  jury  for  $50,000,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  same  day,  as  amended  nunc  pro  tunc 
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by  an  order  entered  on  the  19th  day  of  December,  1910,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

James  A.  O^Oorman  [Arthur  B.  Williams  and  Stephen  P. 
Anderton  with  him  on  the  brief],  for  the  appellant. 

Morgan  J.  O^Brien  [Jamss  W.  Osborne  and  Edwin  W.  Will- 
cox  with  him  on  the  brief],  for  the  respondent. 

Miller,  J. : 

The  provoking  article  published  by  Collier^ s  did  not,  as  is 
said,  make  a  general  charge  of  fraudulent  and  deceptive  adver- 
tising against  the  defendant.  The  charge  was  that  the  defend- 
ant by  its  methods  of  advertising  was  to  its  own  injury  caus- 
ing its  food  products  to  be  classed  in  the  public  mind  with 
fraudulent  and  failing  patent  medicines.  The  specij&c  charge 
was  as  follows: 

*^One  widely  circulated  paragraph  labors  to  produce  the 
impression  that  '  Grape-Nuts '  will  obviate  the  necessity  of  an 
operation  in  appendicitis.  This  is  lying,  and,  potentially, 
deadly  lying.  Similarly,  *  Postum '  continually  makes  refer- 
ence to  the  endorsements  of  ^  a  distinguished  physician  *  or  '  a 
prominent  health  official,'  persons  as  mythical,  doubtless,  as 
they  are  mysterious." 

In  the  retort,  which  is  the  basis  of  this  suit  for  libel,  the 
defendant  quoted  these  specific  statements,  characterized  them 
as  "mendacious  falsehoods,"  and  in  substance  charged  that 
they  were  published  to  force  the  defendant  to  advertise  in  Col- 
lier^ s  on  its  own  terms.  To  meet  the  defendant's  plea  of  privi- 
lege the  plaintiff  assumed  the  burden  of  proving  the  falsity  of 
the  alleged  libelous  article  and  actual  malice  in  its  publication. 
That  involved  proof  of  the  truth  of  the  said  specific  statements, 
which  naturally  would  consist  of  evidence  of  advertisements 
calculated  or  tending  to  create  the  impression  that  Grape-Nuts 
would  obviate  the  necessity  of  an  operation  in  appendicitis,  of 
the  falsity  of  such  a  claim,  if  made,  and  of  the  publication  of 
fictitious  indorsements  purporting  to  have  been  made  by  physi- 
cians and  health  officials.  I  am  unable  to  find  in  the  volumi- 
nous record  before  us  any  evidence  whatever  of  the  publication 
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by  the  defendant  of  such  fictitious  indorsements,  and  to  say  the 
least,  it  is  open  to  argument  whether  any  of  the  defendant's 
advertisements  could  fairly  be  construed  as  making  a  claim  that 
Grape-Nuts  would  cure  appendicitis.  For  the  obvious  purpose 
of  bridging  over  the  weakness  of  the  plaintiff's  case  on  that 
head  the  learned  trial  counsel  attempted,  and  ultimately  suc- 
ceeded in  the  attempt,  to  make  a  general  attack  upon  the 
defendant,  its  products  ^^  Postmn  "  and  "  Grape-Nuts  "  and  its 
methods  of  advertising  them.  Indeed,  to  read  this  record  with- 
out reference  to  the  pleadings,  one  would  think  that  the  parties 
had  changed  places  and  that  the  plaintiff  as  defendant  was 
attempting  to  justify  a  general  charge  of  dishonesty  made 
against  a  plaintiff.  It  will  serve  no  useful  purpose  to  go  into 
details.  SuflSce  it  to  say  that  the  plaintiff  was  permitted  to 
pat  in  evidence  any  advertisement  of  the  defendant,  the  pack- 
ages in  which  the  defendant's  products  were  put  up,  and  the 
printed  matter  thereon,  or  distributed  therein,  and  to  call 
experts,  physiological  chemists,  dieticians  and  physicians,  to 
prove  that  claims  made  by  the  defendant  on  behalf  of  its  pro- 
ducts, but  wholly  unrelated  to  the  said  specific  statements, 
were  false,  e.  gr.,  that  the  statement  on  the  Grape-Nuts  pack- 
ages, "A  Food  for  Brain  and  Nerve  Centers,"  was  untrue.  It 
is  impossible  to  estimate  the  effect  upon  the  jury  of  the  clever 
use  made  by  ingenious  counsel  of  a  mass  of  that  kind  of  evi- 
dence and  of  the  array  of  distinguished  chemists,  employed  in 
agricultural  departments  of  different  States  and  of  the  United 
States  in  the  enforcement  of  pure  food  laws,  who  had  had 
occasion  to  analyze  Postum  and  Grape-Nuts.  An  attempt  is 
made  to  justify  the  course  of  the  trial  on  the  ground  that  the 
defendant  tendered  the  issue  by  an  innuendo  in  the  answer. 
The  meaning  of  an  article  cannot  be  enlarged  by  innuendo. 
Timely  objection  was  taken  by  the  appellant  and  insisted  upon 
throughout  the  trial.  The  error  was  fundamental  and  perme- 
ated the  whole  case,  and  it  seems  to  me  that  we  cannot  sustain 
this  judgment  without  virtually  holding  that,  in  a  Ubel  case, 
either  party  is  at  liberty  to  attack  the  other  whoUy  regardless 
of  ihe  issues  in  the  case. 
The  judgment  and  order  appealed  from  should,  therefore, 
App.  Div.— Vol.  CXLIX.        10 
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be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  event. 

Ingraham,  p.  J.,  and  Scott,  J.,  concurred;  Laughlin  and 
DowLiNG,  JJ.,  dissented. 

Ingraham,  P.  J.  (concurring): 

The  discussion  of  this  case  by  Mr.  Justice  Laughlin  points 
out  various  rulings  upon  questions  of  evidence,  exceptions 
taken  to  the  charge  as  made,  and  refusals  to  charge,  which  I 
think  are  erroneous,  and  an  examination  of  the  record  discloses 
that  in  consequence  of  the  rulings  of  the  learned  trial  judge 
both  in  regard  to  evidence  and  passing  upon  the  defendant's 
requests  to  charge,  the  case  was  not  presented  to  the  jury  in 
such  a  way  as  to  preserve  the  rights  of  the  defendant. 

I  also  concur  with  Mr.  Justice  Miller  and,  therefore,  vote 
for  a  new  trial. 

Laughlin,  J.  (dissenting): 

The  action  is  for  Ubel.  At  the  time  of  the  publication  of  the 
alleged  libel  and  for  years  prior  thereto  .the  plaintiff  and  his 
father,  Peter  F.  Collier,  since  deceased,  owned  and  published  a 
weekly  periodical  known  as  Collier^s  Weekly ^  of  which  plain- 
tiff was  the  managing  editor.  The  plaintiff  determined  the 
policy  of  Collier^s  and  had  and  exercised  general  supervision 
over  it,  but  the  editorials  published  therein  were  written  by  oth- 
ers, and  Norman  Hapgood,  who  was  the  chief  editorial  writer, 
was  known  as  **  Editor"  by  those  connected  with  the  paper, 
and  on  one  occasion  when  a  picture  of  the  staff  was  published  in 
Collier^ s  the  word  '^ Editor"  was  printed  under  Hapgood 's 
name.  In  the  complaint  it  is  charged  that  the  libel  was  of  and 
concerning  the  plaintiff  as  one  of  the  owners  and  one  of  the 
editors  of  Collier^s  Weekly^  and  was  composed  and  published 
"  with  the  intent  to  injure  this  plaintiff  and  the  newspaper 
'  Collier's  Weekly,'  of  which  the  plaintiff  is  one  of  the  owners 
and  editors,  in  his  and  its  good  name  and  reputation."  The 
alleged  libel  was  published  on  the  4th  day  of  September,  1907,  in 
answer  in  part,  at  least,  to  an  editorial  published  in  Collier^s 
Weekly  on  the  27th  day  of  July,  1007,  which  it  is  claimed  made 
both  the  occasion  and  the  article  privileged.  It  is  alleged  in 
the  complaint  and  admitted  by  the  answer  that  the  defendant 
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is  a  copartnership  association  organized  and  existing  under  the 
laws  of  the  State  of  Michigan,  and  engaged  in  the  business  of 
manufacturing  and  selling  food  products,  and  among  others, 
*'  Grape-Nuts,"  a  food,  and  "  Postum,"  a  beverage.  For  sev- 
eral years  prior  to  December  23, 1904,  the  defendant  had  adver- 
tised Grape-Nuts  and  Postum  in  Collier^s  for  which  it  paid 
about  $9,000  per  annum,  and  on  that  day,  through  the  Gran- 
din  Advertising  Agency,  Ltd.,  it  entered  into  a  contract  for 
advertising  said  products  in  Collier^s  tor  the  year  commenc- 
ing February  25,  1905.  The  contract  contained  no  express 
restriction  with  respect  to  the  contents  of  the  advertisements, 
but  it  provided,  among  other  things,  that  they  should  be 
inserted  to  the  right  of  reading  matter,  and  at  "bottom  of 
column  "  and  '*  set  in  body  type  of  paper,  *  *  *  leaded  if 
reading  on  same  page  is  leaded,  to  conform  as  near  as  possible 
to  size  of  type  as  shown  on  copy."  Prior  to  the  4:th  of  Novem- 
ber, 1905,  Samuel  Hopkins  Adams  had  written  a  series  of 
articles  entitled  "The  Great  American  Fraud,"  attacking 
patent  medicine  advertising  as  an  imposition  on  the  public,  and 
they  were  published  from  time  to  time  under  his  name,  in 
Collier^s,  The  issue  of  Collier^s  Weekly  pubhshed  on  said 
fourth  day  of  November  contained  an  editorial  with  the  head- 
ing "  Editorial  Bulletin,"  in  which  reference  was  made  to  the 
articles  written  by  Mr.  Adams  and  published  in  Collier^Sy  and 
after  charging  and  pointing  out  at  length  the  writer's  basis  for 
the  charge,  that  the  advertisers  of  patent  medicines,  owing  to 
the  revenue  derived  from  the  advertisements,  exercised  a 
powerful  influence  over  the  press  in  the  dissemination  of  false 
claims  with  respect  to  the  merits  of  patent  medicines,  and  the 
suppression  of  news  relating  to  the  injurious  and  poisonous 
effects  thereof,  and  stating  that  Collier^s  had  been  charged 
with  inconsistency  in  that,  while  declining  advertisements  of 
certain  patent  medicines,  it  accepted  advertisements  of  beer 
and  whisky,  it  announced  that  Collier's  was  not  engaged  in  a 
total  abstinence  crusade,  but  merely  a  crusade  ^^  against  fraud 
and  poison,  against  alcohol  and  drugs  masquerading  in  the 
innocent  guise  of  ^  tonics '  and  ^  headache  powders,' "  and  that, 
to  avoid  any  further  misunderstanding  between  it  and  its 
readers,  it  had  determined  to  refuse  advertisements  of  beer 
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and  whisky  as  well  as  patent  medicines  in  the  future,  and 
closed  with  an  announcement  as  follows:  "We  have  tried  to 
formulate  an  advertising  policy,  based  on  common  sense  rather 
than  'holiness'  that  will  protect  our  readers  from  being 
imposed  upon.     That  policy  is  briefly  as  follows: 

"  C oilier* s  will  accept  no  advertisements  of  beer,  whisky, 
or  alcohohc  Uquors;  no  advertisements  of  patent  medicines;  no 
medical  advertisements  or  advertisements  making  claims  to 
medicinal  effect;  no  investment  advertising  promising  extra- 
ordinary returns,  such  as  stocks  in  mining,  oil,  and  rubber 
companies.  The  editor  reserves  the  right  to  exclude  any  adver- 
tisement which  he  considers  extravagant  in  claim  or  offensive 
to  good  taste." 

The  lower  right-hand  comer  of  the  page  on  which  this 
announcement  was  made  contained  an  advertisement  of  Poe- 
tum  headed  in  large  heavy  type  "  Funny! "  with  a  hand  point- 
ing to  that  word,  and  with  the  further  heading  on  the  line 
below  "  People  WiU  Drink  Coffee  When  It '  Does  Such  Things,'" 
and  the  body  of  the  advertisement  was  as  follows : 

" '  I  began  to  use  Postum  because  the  old  kind  of  coffee  has 
so  poisoned  my  whole  system  that  I  was  on  the  point  of  break- 
ing down,  and  the  doctor  warned  me  that  I  must  quit  it. 

"  '  My  chief  ailment  was  nervousness  and  heart  trouble. 

" '  Any  unexpected  noise  would  cause  me  the  most  painful 
palpitation,  make  me  faint  and  weak. 

"  '  I  had  heard  of  Postum  and  began  to  drink  it  when  I  left 
off  the  old  coffee.  It  began  to  help  me  just  as  soon  as  the  old 
effects  of  the  other  kind  of  coffee  passed  away.  It  did  not 
stimulate  me  for  a  while,  and  then  leave  me  weak  and  nervous 
as  coffee  used  to  do.  Instead  of  that  it  built  up  my  strength 
and  supphed  a  constant  vigor  to  my  system  which  I  can  always 
rely  on.  It  enables  me  to  do  the  biggest  kind  of  a  day's  work 
without  getting  tired.  All  the  heart  trouble,  etc.,  has  passed 
away. 

"  ^  I  give  it  freely  to  all  my  children,  from  the  youngest  to 
the  oldest,  and  it  keeps  them  all  healthy  and  hearty.' 

"  Name  given  by  Postum  Co.,  Battle  Creek,  Mich. 

'*  There's  a  reason. 

"  Read  the  little  book,  '  The  Road  to  Wellville, '  in  pkgs." 
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The  page  containing  the  editorial  announcement  and  this 
advertisement  was  cut  out,  evidently  by  a  reader,  and  sent  to 
Collier^ s  by  mail^  with  a  notation  thereon  reading  as  follows: 
**  Consistency  thou  art  a  jewel^'*  On  the  22d  day  of  Novem- 
ber, 1905,  Mr.  Nast,  Collier^s  advertising  manager,  wrote  the 
agency  through  which  the  contract  with  Collier^s  was  made 
and  Mr.  Post,  who  virtually  owned  the  defendant  and  who  was 
chairman  of  its  board  of  managers  and  exercised  entire  con- 
trol over  it  and  prepared  its  advertising  matter,  and  drew 
attention  to  said  advertising  policy  then  recently  adopted  by 
Collier- Sy  a  copy  of  which  was  inclosed,  and  stated  that 
CoUier^s  would  not  in  the  future  publish  '*  the  style  of  copy  " 
defendant  had  been  sending  for  Postum  and  Grape-Nuts,  and 
suggested  "  that  regular  display  copy  '^  might  be  so  written 
that  it  could  be  inserted  without  violating  Collier^s  policy  and 
still  prove  of  great  value  to  defendant,  and  further  stated:  ^*  I 
do  not  question  the  value  of  Postum  and  Grape-Nuts,  but  I 
feel  that  insertion  of  advertising  along  the  lines  of  your  former 
copy  would  be  in  violation  of  our  advertising  policy."  Post 
replied  under  date  of  November  twenty-ninth,  denying  that 
defendant's  advertisements  claimed  any  medicinal  ingredients 
or  effects  for  Grape-Nuts  and  Postum,  and  stating  that  he 
claimed  merely  that  coffee  is  injurious  and  that  people  injured 
by  it  could  be  helped  by  using  a  food-coffee,  and  that  people 
used  food  not  suited  to  their  requirements,  and  "  that  by  chang- 
ing their  food  and  using  well  selected  natural  food  like  Grape- 
Nuts,  they  can  be  physically  and  mentally  improved; "  and  fur- 
ther stating,  in  effect,  that  if  Collier^s  did  not  see  fit  to  accept 
defendant's  advertising  they  were  at  liberty  to  discontinue  pub- 
lishing it,  but  protested  against  being  classed  with  patent  med- 
icine advertisers.     On  December  sixth  Nast  replied  as  follows: 

"I  have  your  letter  of  November  29,  and  agree  with  you 
that  Postum  and  Grape-Nuts  should  never,  for  one  moment, 
be  classed  as  patent  medicines,  nor  have  I  done  so. 

"During  our  present  campaign  against  patent  medicines, 
however,  it  is  not  possible  for  us  to  publish,  in  any  advertise- 
m^it,  symptoms  of  heart  trouble,  stomach  troubles,  and  ner- 
vous diseases,  which  are  clearly  subject  for  the  family  physi- 
cdan's  attention. 
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"I  do  not  object  to  Postum  Cereal  as  a  substitute  for  coffee, 
nor  do  I  state  that  your  present  advertising  makes  claims  of 
medicinal  ingredients;  but  what  conflicts  with  our  advertising 
policy  is,  that  the  advertising  makes  claims  of  medicinal 
effects. 

^^  We  have  no  doubt  whatever  that  Postum  and  Grape-Nuts 
are  doing  a  great  deal  of  good;  but  in  view  of  our  present  cam- 
paign against  patent  medicines,  it  is  impossible  for  us  to  allow 
their  promotion  through  our  columns  in  the  style  of  copy  we 
have  been  inserting." 

Post  replied  on  December  eleventh,  stating  that  it  might  be 
correct  if  it  had  been  stated  that  defendant  made  claims 
that  Grape-Nuts  and  Postum  produced  *'  physical  and  mental 
effects; "  but  that  it  was  not  correct  to  charge  that  it  claimed 
"medicinal  effects, "  and  gave  his  reasons  for  claiming  that 
these  products  produced  beneficial  mental  and  physical  effects, 
and  objected  to  having  the  work  he  was  doing  in  introducing 
these  natural  foods  to  the  pubhc  classed  with  the  work  which 
Collier^s  was  making  a  crusade  against.  Nast  again  repUed 
on  December  eighteenth,  reiterating  his  position  and  pointing 
out  that  Postum  and  Grape-Nuts  could  be  advertised  "  without 
giving  a  list  of  symptoms  which  may  be  obviated  by  the  use 
of  the  two  foods;"  and  that  the  sjinptoms  incorporated  in 
defendant's  advertising  "come  in  the  field  of  the  physician's 
work,  and  should  not,  therefore,  appear  in  type  in  conjunction 
with  a  food,  any  more  than  with  a  patent  medicine,"  and  stat- 
ing that  Collier'* s  could  not  during  its  campaign  against  patent 
medicines  insert  the  style  of  copy  which  defendant  had  been 
furnishing,  and  closed  with  the  following: 

"I  dislike  very  much  to  lose  the  Postum  and  Grape-Nuts 
advertising;  and  hope  you  may  be  able  to  see  my  difficulty  and 
submit  copy  written  on  general  publicity  lines,  which  would 
overcome  it,  and,  at  the  same  time,  prove  a  valuable  invest- 
ment for  you." 

On  the  twenty-sixth  of  December  Collier^s  returned  adver- 
tising copy  received  from  the  advertising  agency  on  December 
twentieth,  and  from  that  time,  without  further  negotiations, 
both  parties  apparently  acquiesced  in  the  abandonment  of  the 
advertising  contract.     The    editorial    published    in    Collier^s 
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July  27,  1907,  with  reference  to  which  the  alleged  hbelous 
article  was  written  was  as  follows: 

^^  Deception  There  Isy  in  advertising,  as  in  all  dealings 
between  the  imperfect  human  animal  and  his  equally  imperfect 
fellow.  It  is  lessening  with  the  spread  of  intelligence.  Some, 
that  is  still  conspicuous  in  print,  is  unnecessary,  and  hence 
incredibly  stupid.  For  example,  take  certain  recent  exploita- 
tions of  ^  Grape -Nuts'  and  its  fellow  article  *  Postum,'  put  out 
by  the  same  concern.  One  widely  circulated  paragraph  labors 
to  produce  the  impression  that  '  Grape-Nuts '  will  obviate  the 
necessity  of  an  operation  in  appendicitis.  This  is  lying,  and, 
potentially,  deadly  lying.  Similarly,  'Postum'  continually 
makes  reference  to  the  endorsements  of  *  a  distinguished  phy- 
sician' or  *a  prominent  health  oflBicial,'  persons  as  mythical, 
doubtless,  as  they  are  mysterious.  Here  are  two 
articles  of  food  which  unless  there  is  some  secret  Futility 
reason  against  it  should  sell  on  their  merits.  Yet 
their  manufacturer  persists  in  insulting  the  intelligence  and 
alienating  the  support  of  people  who  might  otherwise  purchase 
them.  'I've  stopped  taking  Grape-Nuts  since  it  became  a 
patent  medicine,'  said  an  acquaintance  of  ours  recently.  The 
editor  of  a  prominent  religious  journal  writing  of  the  cancel- 
lation of  certain  patent-medicine  contracts,  says:  'I  have  some- 
times the  same  f eehng  toward  the  Postum  advertisements,  and 
those  of  Grape-Nuts.  *  *  *  The  manner  in  which  they  are 
pushed  and  the  phraseology  used  to  commend  them,  constantly 
cause  me  annoyance.'  If  these  breakfast  foods  desire  to  be 
classed  in  the  public  mind  with  the  fraudulent  and  failing 
patent  medicines,  they  are  taking  the  proper  steps  to  that  end. 
But  isn't  it  worth  their  while  to  stop  and  consider  whether,  in 
the  long  run,  it  will  pay  to  identify  themselves  with  a  class  of 
merchandise  which  has  no  other  selling  power,  save  only  that 
which  it  derives,  at  an  enormous  outlay  and  an  increasing 
risk,  from  mendacious  claims  f  " 

At  that  time  Mr.  Post  was  in  Paris.  He  received  a  copy 
about  the  middle  of  August,  and  according  to  his  testimony, 
after  reading  the  editorial,  he  immediately  wrote  and  mailed 
to  the  defendant  for  publication  the  alleged  libelous  article  as 
follows: 
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"  The  ^  Yell-oh  '  Man  and  One  of  His  Ways. 

**  To  call  a  man  a  liar  seems  rude,  so  we  will  let  the  reader 
select  his  own  term. 

*'Some  time  ago  the  manager  of  'Collier^s  Weekly'  got 
very  cross  with  us  because  we  would  not  continue  to  advertise 
in  his  paper. 

"  We  have  occasionally  been  attacked  by  editors  who  have 
tried  to  force  us  to  advertise  in  their  papers  at  their  own  prices, 
and  on  their  own  conditions,  failing  in  which  we  were  to  be 
attacked  through  their  editorial  columns.  The  reader  can  fit 
a  name  to  that  tribe. 

"  We  had  understood  that  the  editor  of  Collier^ s  was  a  wild- 
cat of  the  Sinclair  ^  jungle-bimgle '  type,  a  person  with  curdled 
gray  matter,  but  it  seems  strange  that  the  owners  would 
descend  to  using  their  editorial  columns,  yellow  as  they  are, 
for  such  rank  out-and-out  falsehoods  as  appear  in  their  issue  of 
July  27,  where  the  editor  goes  out  of  his  way  to  attack  us, 
and  the  reason  will  appear  tolerably  clear  to  any  reader  who 
understands  the  venom  behind  it. 

**  We  quote  in  part  as  follows:  '  One  widely  circulated  para- 
graph labors  to  induce  the  impression  that  Grape-Nuts  will 
obviate  the  necessity  of  an  operation  in  appendicitis.  This  is 
lying,  and  potentially,  deadly  lying.  Similarly,  Postum  con- 
tinually makes  reference  to  the  indorsements  of  ^a  distin- 
guished physician '  or  ^  a  prominent  health  ofl&cial,'  persons  as 
mythical,  doubtless,  as  they  are  mysterious.' 

"  We  do  not  hesitate  to  reproduce  these  mendacious  falsehoods 
in  order  that  it  may  be  made  clear  to  the  public  what  the  facts 
are,  and  to  nail  the  liar  up  so  that  people  may  have  a  look  at 
him.  If  this  poor  clown  knew  what  produced  appendicitis,  he 
might  have  some  knowledge  of  why  the  use  of  Grape-Nuts 
would  prevent  it.  Let  it  be  understood  that  appendicitis 
results  from  long  continued  -disturbance  in  the  intestines, 
caused  primarily  by  undigested  food  and  chiefly  by  undigested 
starchy  food,  such  as  white  bread,  potatoes,  rice,  partly  cooked 
cereals  and  such.  These  he  in  the  warmth  and  moisture  of 
the  bowels  in  an  imdigested  state,  and  decay,  generating  gases 
and  irritatiiuf  the  mucous  surfaces  until  under  such  condi- 
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tions,  the  lower  part  of  the  colon  and  the  appendix  become 
involved.  Disease  sets  up,  and  frequently  of  a  form  known 
as  appendicitis. 

<*Now  then,  Grape-Nuts  food  was  made  by  Mr.  C.  W.  Post, 
after  he  had  an  attack  of  appendicitis,  and  required  some  food 
in  which  the  starch  was  predigested.  No  such  food  existed; 
from  his  knowledge  of  diatetics  he  perfected  the  food;  made  it 
primarily  for  his  own  use,  and  afterward  introduced  it  to  the 
public.  Ill  this  food  the  starch  is  transformed  by  moisture  and 
loug-time  cooking  into  a  form  of  sugar,  which  is  easily  digested 
and  does  not  decay  in  the  intestines.  It  is  a  practical  certainty 
that  when  a  man  has  approaching  symptoms  of  appendicitis  the 
attack  can  be  avoided  by  discontinuing  aU  food  except  Grape-Nuts 
and  by  properly  washing  out  the  intestines.  Most  physicians 
are  now  acquainted  with  the  fact  and  will  verify  the  statement. 
"  Of  course  this  is  all  news,  and  should  be  an  education  to  the 
person  who  writes  the  editorials  for  ^  Collier's '  and  who  should 
take  at  least  some  training  before  he  imdertakes  to  write  for 
the  public. 

"Now  as  to  the  references  to  ^  a  distinguished  physician '  or 
^  a  prominent  health  official '  being  mythical  persons.  We  are 
hereto  wager 'CoUier's  Weekly,' or  any  other  sceptic  or  liar 
any  amount  of  money  they  care  to  name,  and  which  they  will 
cover,  that  we  will  produce  proof  to  any  board  of  investigators 
that  we  have  never  yet  published  an  advertisement  announcing 
tiie  opinion  of  a  prominent  physician  or  health  official  on 
Postum  or  Grape-Nuts  when  we  did  not  have  the  actual  letter 
in  our  possession.  It  can  be  easily  understood  that  many  prom- 
inent physicians  dislike  to  have  their  names  made  public  in 
reference  to  any  article  whatsoever;  they  have  their  own  rea- 
sons, and  we  respect  those  reasons,  but  we  never  make  men- 
tion of  indorsements  imless  we  have  the  actual  indorsement, 
and  that  statement  we  will  back  with  any  amount  of  money 
called  for. 

"When  a  journal  wilfully  prostitutes  its  columns,  to  try  and 
harai  a  reputable  manufacturer  in  an  effort  to  force  him  to  adver- 
tise, it  is  time  the  public  knew  the  facts.  The  owner  or  editor  of 
CoUier^s  Weekly  cannot  force  money  from  us  by  such  methods. 

"POSTUM  CEREAL  CO.,  LTD." 
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On  receipt  of  this  article  by  defendant  it  immediately,  pur- 
suant to  instructions  received  from  Post,  caused  the  same  to  be 
published  throughout  the  country  and  in  forty-four  news- 
papers in  this  State,  eleven  of  which  are  in  the  county  of  New 
York. 

The  history  of  the  case  down  to  the  publication  of  the  alleged 
libel  presents  other  facts  which  have  received  due  considera- 
tion. Those  deemed  most  material  and  controlling  have  been 
set  forth,  and  the  substance  of  the  others  has  been  sufficiently 
stated  for  the  purposes  of  deciding  the  questions  presented  on 
the  appeal. 

It  is  contended  by  the  learned  coimsel  for  the  appellant  that 
the  motion  to  dismiss  the  complaint  should  have  been  granted, 
and  that,  if  there  was  a  question  for  the  jury  the  verdict  is 
against  the  weight  of  the  evidence.  It  is  claimed  that  it  was 
not  shown  that  the  plaintiff  was  the  editor  of  Collier^ s  to  whom 
the  alleged  libelous  article  referred;  that  both  the  occasion  and 
the  article  published  by  appellant  were  privileged,  and  that, 
therefore,  it  was  incumbent  on  plaintiff  to  show  both  the  falsity 
of  the  article  and  actual  malice;  and  that  he  failed  to  give  evi- 
dence of  actual  malice  sufficient  to  take  the  case  to  the  jury. 
It  is  not  now  contended,  although  the  claim  was  made  on  the 
trial,  that  respondent  failed  to  present  evidence  for  the  consid- 
eration of  the  jury  on  the  question  of  falsity.  Certain  excep- 
tions to  the  charge  may  be  appropriately  considered  in  this 
connection.  Counsel  for  appellant  requested  the  court  to 
charge  that  plaintiff  had  failed  to  show  that  he  was  the  editor 
referred  to  in  the  article,  and  that  he  was  not  entitled  to  recover 
any  damage  for  injury  to  Colliefs  Weekly  and  excepted  to  the 
refusal  to  charge  as  requested.  It  is  to  be  borne  in  mind  that 
the  alleged  libel  published  by  the  defendant  does  not  specify  any 
particular  editor.  It  cannot  be  held  as  matter  of  law,  I  think, 
that  it  refers  only  to  the  editor  who  wrote  the  article  which  it 
is  claimed  provoked  the  reply.  The  plaintiff  was  the  managing 
editor  and  as  such  was  responsible  for  all  editorials  published 
in  Collier^s  and  would  be  liable  personally  and  to  criminal 
prosecution  for  a  libel  published  therein.  (Penal  Code,  §  246; 
Penal  Law,  §  1344.)  It  was  for  the  jury  to  determine  whether 
readers  of  average  intelligence  would  understand    that  the 
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reference  was  to  plaintiff.  Moreover,  on  the  theory  on  which 
the  case  was  tried  and  submitted  to  the  jury  it  is  highly  improb- 
able that  there  has  been  a  recovery  for  any  damages  to  the 
plaintiff  as  an  editorial  writer.  Plaintiff  has  recovered  on 
acooimt  of  his  connection  with  and  interest  in  Collier^ s  Weekly 
as  part  owner  and  managing  editor  and  the  injury  to  him  in 
his  reputation  and  business.  He  offered  no  evidence  tending 
to  show  that  he  was  an  editorial  writer  or  was  injured  in  that 
capacity.  It  is  contended  in  behalf  of  the  respondent  that  he 
has  not  recovered  for  any  injury  to  CoUter^Sy  and  that  the 
recovery  has  been  Umited  to  general  damages  sustained  by  him 
individually;  but  I  think  the  record  does  not  sustain  that 
proposition.  Plaintiff  in  his  pleading  complains  both  of  dam- 
ages to  him  individually  and  to  Collier^ s  Weekly ^  and  in  the 
instructions  of  the  court  to  the  jury  attention  was  drawn  to  the 
fact  that  plaintiff  was  one  of  the  owners  as  well  as  one  of  the 
editors  of  Collier^s  and  that  he  claimed  that  the  libelous  words 
were  false  ^'  and  were  composed  and  published  by  the  defend- 
ant with  the  intent  to  injure  this  plaintiff  and  the  newspaper 
*  Collier's  Weekly,'  of  which  the  plaintiff  is  one  of  the  owners 
and  editors,  in  his  and  its  good  name  and  reputation;  '^  and 
claimed  to  be  damaged  ^^by  reason  of  the  premises"  in  the 
sum  of  $250,000;  The  court  further  instructed  the  jury  that 
if  the  article  charged  plaintiff  with  having  prostituted  the 
colimins  of  Collier^ s  Weekly  '^to  try  and  harm  a  reputable 
manufacturer  in  an  effort  to  force  him  to  advertise  therein, 
then  such  charge  affected  the  plaintiff  in  his  business  and  was 
libelous  per  se;  and  the  pubhcation  of  an  article  libelous  j?6r  se 
is  presumed  in  law  to  be  false  and  malicious,  and,  unless  the 
defendant  has  established  a  legal  excuse,  the  plaintiff  is  entitled 
to  recover  a  verdict  without  allegation  or  proof  of  special 
damage,  because  the  falsity  of  the  words  and  resulting  damage 
are  presumed."  The  court  also  charged  that  if  the  jury  found 
for  plaintiff  he  was  entitled  to  recover  for  the  injury  to  his 
feelings  and  reputation.  The  instructions  with  respect  to 
exemplary  damages  were  proper  but  are  not  in  point  here. 
The  record  contains  the  opening  addresses  of  counsel  for  the 
respective  parties  but  not  their  arguments  to  the  jury.  There 
is   nothing    in    these    addresses    to    indicate    that   plaintiff 
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limited  the  claim  made  in  his  complaint^  or  did  not  seek  to 
recover  the  damages  which  he  sustained  as  part  owner  of 
Collier^s  Weekly.  From  the  allegations  of  the  complaint,  the 
proof  of  part  ownership  of  Collier^ s  by  plaintiff,  and  the  charge 
delivered  by  the  court,  the  jury  may  well  have  understood  that 
the  plaintiff  was  entitled  to  recover,  not  merely  the  damages 
which  he  sustained  individually,  but  those  which  he  sustained 
as  part  owner  of  Collter^Sy  as  well.  If  the  question  were  with- 
out precedent,  I  would  hesitate  before  holding  that  separate 
recoveries  may  be  had  by  the  individual  members  of  a  copart- 
nership of  the  damages  which  they  sustain  as  copartners,  and 
would  stop  to  inquire  whether  that  might  not  in  some  instances 
prejudice  the  rights  of  the  creditors  of  the  firm,  or  the  rights  of 
copartners  who  had  furnished  the  capital,  or  who  would  on  dis- 
solution be  entitled  to  a  greater  share  in  the  surplus  than  the 
proportionate  share  specified  in  the  articles  of  copartnership; 
but  the  rule  appears  to  be  well  settled  and  sustained  by  deci- 
sions and  text-book  writers,  which  have  been  followed  by  a 
recent  decision  in  this  court,  that  damages  caused  by  a  libel  on 
the  copartnership  business  may  be  recovered  in  a  joint  action 
by  all  of  the  members  of  the  firm,  or  that  any  partner  may,  in 
an  individual  action,  recover  the  damages  he  sustains  both  in 
his  individual  capacity  and  as  a  member  of  the  firm.  {Tobin  v. 
Best  Co,y  120  App.  Div.  387;  Rosenwald  v.  Hammerstein,  12 
Daly,  377;  Constitution  Pub.  Co.  v.  Way,  94  Ga.  120;  Wills 
V.  Jones,  13  App.  Cas.  [D.  C]  482;  Noonan  v.  Orton,  32 
Wis.  106;  18  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1055;  25 
Cyc.  426.)  If  the  members  of  a  firm  bring  an  action  to 
recover  damages  for  an  article  which  is  Ubelous  per  se  as 
against  the  firm,  they  may  recover  general  damages  for  the 
probable  injury  to  their  business  without  proof  of  any  dam- 
ages, for  the  damages  are  presumed;  but  they  cannot  recover 
for  any  injury  sustained  by  the  members  of  the  firm  in  their 
individual  capacities.  {Taylor  v.  Church,  1  E.  D.  Smith,  279; 
affd.  on  this  point,  8  N.  Y.  452;  Havemeyer  v.  Fuller,  10  Abb. 
N.  C.  9;  Ludwig  &  One  v.  Cramer,  53  Wis.  193;  Harrison  v. 
Bevington,  30  Eng.  C.  L.  975;  25  Cyc.  426.)  In  this  respect, 
the  rule  is  somewhat  similar  to  that  by  which  a  corporation  is 
entitled  to  recover  for  a  libel  constituting  an  attack  on  itsbusi- 
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ne88  methods,  and  the  ofl&cers  of  the  corporation  may  recover 
indlTidually  for  the  damages  which  they  have  sustained  by  the 
same  libel.  {Reporters*  Assn.  v.  Sun  Printing  &  Pub.  Assn.y 
1S6N.  Y.  437;  Toum  Topics  Pub.  Co.  v.  Collier,  114  App.  Div. 
191;  Kemble  &  Mills  v.  Kaighn,  131  id.  63;  Mutual  Reserve 
Fund  Life  Assn.  v.  Spectator  Co.,  50  N.  Y.  Super.  Ct.  460; 
Arrow  Steamship  Co.  v.  Bennett,  73  Hun,  81;  Union  Asso- 
ciated Press  V.  Heath,  49  App.  Div.  247.)  Counsel  for  the 
appellant  contends  that  in  so  far  as  the  article  Ubeled  Collier^ s 
it  constituted  a  libel  on  a  place  or  thing,  as  distinguished 
from  the  firm  or  its  business,  within  the  rule  on  that  subject 
stated  in  numerous  decisions.  (See  Marlin  Fire  Amis  Co.  v. 
Shields,  171  N.  Y.  384,  390;  Maglio  v.  New  York  Herald  Co., 
83  App.  Div.  44;  93  id.  546;  Kennedy  v.  Press  Pub.  Co.,  41 
Hun,  422;  Le  Massena  v.  Storm,  62  App.  Div.  150;  Bosi  v. 
N.  Y.  Herald  Co.,  33  Misc.  Eep.  622;  affd.,  58  App.  Div.  619, 
which  hold  that  in  such  case  there  can  be  no  recovery  without 
proof  of  special  damages;  and  there  being  no  proof  of  special 
damages  here,  it  is  claimed  that  it  was  error  in  any 
event,  to  decline  this  request  to  charge.)  I  am  of  opinion 
that  the  libel  on  this  weekly  periodical,  known  as  Collier^s 
was  a  Ubel,  not  upon  a  place  or  thing,  but  against  the 
business  methods  under  which  Collier^ s  was  conducted;  and 
since  plaintiff  was  entitled  to  recover  all  of  his  damages  in 
one  action,  he  could  recover  for  the  injury  he  sustained  as  a 
part  owner  of  Collier^s.  The  jury,  therefore,  had  a  right, 
witliout  other  proof  of  such  damages,  than  is  presumed  by  the 
libel,  to  assess  them  as  if  the  action  were  brought  by  the  firm; 
but  plaintiff's  right  to  recover  in  this  regard  was,  of  course, 
confined  to  his  interest  in  the  firm,  which  was  shown.  I  do 
not  say  that  the  jury  have  awarded  damages  on  account  of 
plaintiff's  interest  in  the  firm,  but  from  the  maimer  in  which 
the  case  was  presented  to  them  it  cannot  be  said  that  they 
have  not,  and  still,  for  the  reasons  assigned,  I  think  there  was 
no  error.  The  editorial  pubhshed  in  Collier^s  constituted  an 
attack  on  defendant's  business  methods  and,  therefore,  afforded 
a  privileged  occasion  presumptively  preventing  the  inference 
of  malice  which  would  otherwise  arise  from  the  publication  of 
a  defamatory  article,  and  the  court  so  charged.    The  business 
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and  business  methods  of  the  defendant  having  been  attacked, 
it  had  a  right  to  defend  itself,  and  in  publishing  its  defense  it 
was  protected  by  a  qualified  privilege  to  do  so  in  a  manner 
calculated  to  reach  and  convince  the  readers  and  those 
who  would  become  aware  of  the  attack  made  upon  it  by  the 
editorial  in  Collier's  that  the  charges  were  false  and  ground- 
less, and  its  defense,  even  though  mistaken  or  false,  if  germane 
to  the  charge  and  made  without  actual  maUce,  and  not  too 
vindicative  or  too  violent  or  in  language  too  denunciating  or 
unnecessarily  defamatory,  was  privileged,  and  no  liability 
could  be  predicated  thereon  {Ashcroft  v.  Hammond,  197  N.  Y. 
488;  Sunderlin  v.  Bradstreet,  46  id.  188;  Klinck  v.  Colby, 
Id.  427;  Moore  v.  Mfrs.  Nat  Bank,  123  id.  425,  426);  and 
the  burden  in  such  case  would  be  on  the  plaintiff  to  show  both 
falsity  and  actual  malice  to  entitle  him  to  recover.  (Van 
Wyck  V.  Aspinwall,  17  N.  Y.  190, 193;  Hemmens  v.  Nelson, 
138  id.  517,  523;  Coloney  v.  Farrow,  5  App.  Div.  607;  Haft  v. 
First  Nat.  Bank,  19  id.  425;  Koenig  v.  Bichter,  3  T.  &  F.  413.) 
The  privilege,  however,  is  confined  to  legitimate  self  defense, 
fairly  arising  out  of  the  charge  constituting  the  attack,  and 
it  does  not  extend  to  an  unfair  defense  or  to  matters  irrele- 
vant thereto,  and  it  does  not  warrant  a  defamatory  attack  upon 
the  motives  of  the  author  or  those  responsible  for  the  publi- 
cation of  the  provocatory  article,  for  that  would  not  be  ger- 
mane to  a  proper  defense,  which  would  ordinarily  be  confined 
to  a  denial  and  to  an  assertion  of  what  was  claimed  to  be  the 
truth  with  respect  to  the  subject-matter  of  the  attack  and  a 
statement  of  the  facts  and  anything  tending  to  sustain  them 
{Klinck  V.  Colby,  supra  ;  Tiison  v.  Evans,  12  Ad.  &  El.  733; 
Cassidyy.  Brooklyn  Daily  Eagle,  46  N.  Y.  St.  Repr.  334;  revd. 
on  another  point,  138  N.  Y.  239;  28  Court  of  Appeals  Cases 
&  Points,  No.  208  [1893];  Odgers  on  Libel  &  Slander  [5th 
ed.],  292  and  note  p.  294;  Ashcroft  v.  Hammond,  supra)-,  and, 
moreover,  the  retort  must  be  sufficiently  proximate  in  time  to 
afford  the  privilege  which  is  accorded  largely  on  the  theory  that 
the  retort  and  defense  in  such  case  are  usually  uttered  or  pub- 
lished on  the  impulse  and  in  the  heat  of  passion,  on  receiving  infor- 
mation of  the  attack,  and  are  immediately  provoked  thereby. 
(Keller  v.  American  Bottlers^  Pub.  Co.,  140  App.  Div.  311;  Lee 
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V.  Woolsey,  19  Jolins.  319;  Willoverv.  Hill,  72  N.  Y.  36;  May- 
nard  v.  Beardsley,  7  Wend.  560;  Oould  v.  Weed,  12  id.  12.) 
Where  a  publication  is  qualifiedly  privileged,  malice  may  not  be 
inferred  from  mere  falsity  of  the  charge  {Klincky.  Colby , 
supra;  Coloney  v.  Farrow,  supra),  but  it  may  be  inferred  from 
knowledge  of  the  falsity  of  the  charge,  or  disbeUef  therein,  or 
lack  of  reasonable  ground  for  belief  in  its  truth,  and  the  tenor 
of  the  article,  as  where  the  language  used  is  imnecessarily 
violent  or  denunciatory.  {Klinck  v.  Colby,  supra;  Ashcroft 
V.  Hammond,  supra;  Laughton  v.  Bishop  of  Sodor  and  Man, 
L.  R.  4  P.  C.  [1871-1873]  495,  505.)  The  test  is  not  merely 
whether  the  occasion  is  privileged,  for  the  occasion  may  afford 
a  privilege  and  part  of  the  article  be  privileged  and  part  defama- 
tory and  libelous.  {Moore  v.  Mfrs.  Nat.  Bank,  supra.)  The 
rule  is  that  the  burden  is  on  the  defendant  of  pleading  and 
proving  privilege,  and  that  where  part  of  an  article  is  privileged 
and  part  is  not,  it  should  not  be  construed  strictly  in  determin- 
ing what  is  and  what  is  not  privileged  {Stevenson  v.  Ward, 
4S  App.  Div.  291;  Stuart  v.  Press  Publishing  Co.,  83  id.  467, 
474);  but  this  rule  of  liberality  in  construing  the  article  does 
not  extend  to  a  charge  made  against  a  third  party  on  an  occa- 
sion privileged  with  respect  to  another,  but  not  as  to  him, 
{Moore  v.  Mfrs.  Nat.  Bank,  supra.)  The  rulings  upon  the 
trial  were  for  the  most  pari;  very  favorable  to  appellant.  The 
court  did  not  rule  that  any  part  of  the  article  was  libelous  per  se, 
or  was  not  privileged,  or  that  the  presumption  that  it  was 
privileged  had  been  overcome,  and  left  all  of  these  questions  to 
the  jury  on  the  theory  that  they  depended  on  determinations 
of  fact  on  conflicting  evidence  with  ;.  roper  instructions,  how- 
ever, as  to  the  law  with  respect  to  pariiicular  findings  of  fact. 
If  the  article  was  not  privileged,  it  was  clearly  Ubelous  per  se, 
for  it  charged  Colliefs  with  having  attacked  defendant  because 
it  did  not  advertise  in  Collier^s  on  the  conditions  imposed, 
which  was  in  effect  a  charge  of  extortion  and  it  was  otherwise 
libelous  per  se  also.  It  might  well  be  argued  on  this  record 
that  as  matter  of  law  Post  had  no  reasonable  ground  for  believ- 
ing that  the  motive  for  the  editorial  attack  was  his  company's 
failure  to  conform  to  Collier^s  requirements  with  respect  to  the 
form  of  advertising,  and  that,  even  if  he  so  believed,  the  charge 


Digiti 


zed  by  Google 


160  Collier  v.  Postum  Cereal  Co.,  Limited. 

First  Department,  February,  1912.  [VoL  140. 

with  respect  to  the  motive  in  publishing  the  editorial  was 
Ubelous^er  se  and  could  only  be  justified  by  actual  proof,  not 
of  his  belief  concerning  the  fact,  but  of  the  truth  of  the  charge, 
upon  the  theory  that  as  a  matter  of  law  it  was  not  protected 
by  the  qualified  privilege.     I  am  of  opinion  that  the  court 
should  have  ruled  as  matter  of  law  that  the  article  published 
by  defendant  was  not  privileged  with  respect  to  the  motive 
attributed  to  Collier* s  or  that  if  it  was  presumptively  privileged 
the  evidence  overcame  the  privilege  as  matter  of  law;  but  the 
defendant  was  not  prejudiced  by  being  given  the  opportunity  of 
arguing  these  questions  to  the  jury  on  the  facts.     Collier^s  took 
a  dignified,  definite,  consistent  and  determined  stand  with  Post 
with  reference  to  defendant's  advertisements;  and  that  contro- 
versy had  been  settled  by  mutual  acquiescence  some  eighteen 
months  before  the  editorial  was  published.     The  editorial  was 
along  the  line  of  policy  which  led  Collier^ s  to  decline  to  publish 
defendant's  advertisements  in  the  form  presented.     The  imdis- 
puted  evidence  shows,  and  it  was  admitted  by  one  of  the  attor- 
neys for  the  defendant,  that  without  additional  space  or  addi- 
tional charge  the  defendant  could  have   conformed  to   the 
requirements  of  Collier* s  with  respect  to  display  advertising 
and  could  have  continued  to  advertise  its  products  in  Collier% 
but,  of  course,  not  as  effectively  for  its  purpose  as  in  the  form 
in  which  it  had  theretofore  been  advertising,  and  unquestion- 
ably that  was  its  reason  for  discontinuing    advertising  in 
Collier* s.    The  respondent  also  gave  evidence  tending  to  show, 
and  sufficient  to  sustain  the  determination  of  the  jury  in  that 
regard,  not  only  falsity  of  the  article  in  respect  to  the  motive 
imputed  to  Collier* s^  but  also  that  the  statements  in  Collier*s 
editorial  to  the  effect  that  the  defendant  was  guilty  of  decep- 
tive advertising,  and  which  the  alleged  Ubelous  article  charged 
were  false  and  that  in  two  resi)ects,  at  least,  were  mendacious 
falsehoods,  were  true,  and,  if  so,  it  of  course  follows  that  the 
Ubelous  article  was  false  in  these  respects  also.    If  the  alleged 
libel  was  false,  the  jury  were  justified  in  finding  on  the  evidence 
that  its  falsity  was  known  to  the  defendant  through  Post,  who 
represented  it,  and  it  is  doubtful  whether  any  findings  to  the 
contrary  could  be  sustained  on  the  evidence.     The  jury  were 
also  justified  in  finding  that  the  alleged  libelous  article  was 
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published  maliciously.  The  evidence  supporting  this  finding  is 
falsity  of  the  article  and  knowledge  of  its  falsity  and  the 
nature  of  the  charge  and  the  intemperate  language  in  which  it 
is  clothed  and  the  wide  pubUcity  given  thereto,  which  was  not 
given  hastily,  as  in  the  case  of  the  preparation  of  the  article  by 
Post,  according  to  his  testimony,  but  after  due  deUberation, 
for,  having  transmitted  the  article  to  his  company  at  Battle 
Creek,  Mich.,  by  mail  from  Paris,  with  instructions  with 
r^pect  to  giving  it  to  the  public  in  the  manner  in  which  it  was 
published,  he  could,  had  he  so  desired,  for  twenty  days  inter- 
vened between  the  i-eceipt  of  the  editorial  by  him  and  the  pub- 
lication of  tihe  defense  thereto,  and  he  was  a  man  of  means, 
have  cabled  instructions  countermanding  or  modifying  his 
instructions  by  mail;  and  the  other  representatives  of  the 
company  had  nearly  six  weeks  within  which  to  consider  the 
editorial  before  the  defense  thereto  was  made. 

The  appellant  predicates  error  on  the  reception  of  evidence 
which  the  respondent  was  permitted  to  introduce,  over  objec- 
tion and  exception  duly  taken  that  it  was  immaterial,  tending 
to  show  that  appellant  was  guilty  of  deceptive  advertising. 
This  evidence  related  to  advertisements  published  in  the  press 
and  periodicals  within  a  comparatively  short  period  prior  to 
the  editorial  published  in  Collier^s,  to  the  printed  matter  on 
the  wrappers  in  which  appellant's  products  were  put  on  the 
market  for  sale,  to  chemical  analysis  of  defendant's  products 
and  the  opinions  of  medical  experts,  some  of  whom  were  con- 
nected with  the  health  departments  of  other  States  and  who 
had  in  the  performance  of  their  official  duties  investigated 
appellant's  products,  as  to  whether  appellant's  products  were 
calculated  to  produce  the  effects  which  appellant  by  its  adver- 
tisements represented.  The  appellant's  principal  objection  to 
this  evidence  is  made  upon  the  theory  that  it  only  character- 
ized the  two  specific  charges  in  the  editorial  published  in  Col- 
IkfSj  which  were  quoted  in  the  libel,  as  mendacious  false- 
hoods, and  that  the  evidence  should  have  been  confined  to 
those.  It  is  not  seriously  contended  by  the  learned  coimsel  for 
the  appellant,  and  it  could  not  successfully  be  contended,  that 
with  the  burden  of  proof  resting  on  the  respondent  of  showing 
App.  Div.— Vol.  CXLIX.        11 
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both  falsity  of  the  alleged  Ubel  and  actual  malice  in  its  publi- 
cation it  was  not  relevant  to  the  issues  to  show  the  falsity 
by  proving  the  truth  of  what  it  denounced  as  false.  (See  May- 
nardv.  Beardsley^  7  Wend.  561;  Lee  v.  Woolsey^  19  Johns. 
319.)  It  is  manifest,  therefore,  that  the  real  questions  are 
what  part  of  the  editorial  did  defendant  charge  to  be  false  and 
whether  the  evidence  received  tended  to  show  the  falsity  of  the 
appellant's  pubUcation  or  malice  on  its  part.  I  am  of  opinion 
that  the  editorial  published  in  CoHier^s  charged  the  appellant 
with  deceptive  advertising.  The  subject  of  the  editorial  was 
deceptive  advertising.  The  first  sentence  charges  generally 
that  there  is  deception  in  advertising.  The  second  sentence 
states  that  deceptive  advertising  is  lessening,  and  the  third 
states  that  "Some,"  plainly  meaning  deceptive  advertising,  is 
stupid.  The  fourth  then  cites  as  examples  of  stupid  deceptive 
advertising  recent  exploitations  of  Grape-Nuts  and  Postum. 
This  is  a  general  charge  and  the  following  sentences  refer  more 
specifically  to  some  of  the  recent  exploitations  of  these  products 
as  illustrations  of  those  embraced  in  the  general  charge.  The 
fair  construction  of  the  alleged  libel  is  that  it  denounced  as 
*'out  and  out  falsehoods"  the  entire  editorial  so  far  as  it 
related  to  it  and  as  "mendacious  falsehoods"  the  two  more 
specific  charges,  and  this  is  the  construction  it  has  placed  on  it 
by  its  answer.  In  that  view  any  evidence  of  recent  deceptive 
advertising  was  admissible;  and  more  than  a  single  instance 
would  be  required  to  sustain  Collier^ s  charge  and  thus  disprove 
defendant's  charge  contained  in  the  alleged  libel.  (Townsh. 
Sland.  &  Lib.  319;  Sterling  v.  Sherwood,  20  Johns.  204;  Stil- 
well  V.  Barter,  19  Wend.  487;  Osterheld  v.  Star  Co.y  146 
App.  Div.  388;  Lanpher  v.  Clark,  149  N.  Y.  472.)  The 
trial  court,  however,  did  not  construe  the  alleged  libel  thus 
broadly  and  repeatedly  made  general  rulings  showing  an 
intention  to  confine  the  evidence  with  respect  to  advertise- 
ments relating  to  the  two  charges  quoted  in  the  Ubel  with 
respect  to  appendicitis,  and  to  testimonials.  In  some  instances 
it  appears  that  counsel  for  respondent  failed  to  keep  within  the 
general  rulings  of  the  00X114;  and  introduced  evidence  which 
under  such  rulings  would  doubtless  have  been  stricken  out 
had  a  motion  to  that  effect  been  made.     The  principal  evidence 
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presented  in  behalf  of  respondent  of  which  complaint  is  made, 
tended  to  show  both  that  appellant  advertised  that  appendi- 
citis could  be  avoided  or  averted  by  the  use  of  Grape- 
Nuts,  and  that  this  was  not  true.  That  evidence  not  only 
tended  to  show  that  appellant  was  guilty  of  deceptive  adver- 
tising, but  it  bore  directly  on  the  specific  charge  which 
appellant  characterized  as  '^mendacious  falsehoods"  that 
one  widely  circulated  paragraph  of  deceptive  advertising 
by  appellant  labored  to  produce  the  impression  that  the  use 
of  Grape-Nuts  would  obviate  the  necessity  of  an  operation 
in  appendicitis  which  was  the  theory  on  which  it  was  received 
by  the  trial  court.  The  respondent  introduced  in  evidence 
many  advertisements  of  the  appellant  in  the  form  of  testi- 
monials from  physicians  and  others  with  respect  to  the  bene- 
ficial effects  of  the  use  of  Grape-Nuts  and  Postum,  and  showed 
that  the  appellant  offered  prizes  for  testimonials,  but  respond- 
ent did  not  offer  any  other  evidence  tending  to  show  that 
such  testimonials  had  not  in  fact  been  received.  I  am  of 
opinion  that  the  nature  of  these  testimonials  and  the  phrase- 
ology in  which  they  were  written  presented  a  question  of  fact 
as  to  whether  some  of  them  were  not  only  solicited  by  the 
defendant  but  prepared  in  its  interests.  Were  this  not  so, 
however,  the  respondent  had  a  right  to  show  that  part  of  the 
appellant's  article  was  false,  and  the  mere  attempts  to  show 
that  part  of  it  was  false  did  not  oblige  the  respondent  to  show 
that  it  was  false  in  toto.  Even  on  the  theory,  therefore,  on 
which  the  case  was  tried  the  evidence  presented  by  the  respond- 
ent, with  the  exception  of  some  which  was  not  within  the 
general  rulings  of  the  court  as  already  stated,  was  competent 
and  relevant  on  the  issue  of  falsity  and  malice  and  justified  the 
jury  in  determining  that  in  so  far  as  the  article  is  defamatory 
the  privilege  was  so  abused  that  it  was  lost,  that  the  publica- 
tion was  false,  that  appellant  knew  it  was  false,  and  was 
actuated  by  express  mahce.  This  evidence  was  introduced  by 
the  respondent  on  its  case  in  chief,  but  that  was  not  an  admis- 
sion that  the  pubUcation  was  privileged,  nor  was  the  fact  that 
the  order  of  proof  was  not  followed  prejudicial  to  the  rights  of 
the  appellant. 
Ordinarily  the  jury  in  a  Ubel  case  may  either  find  for  the 
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defendant  or  in  favor  of  plaintiff  for  only  nominal  damages 
and  they  should  be  so  instructed  {Amory  v.  Vreeland,  125 
App.  Div.  850),  but  here  the  amoimt  of  the  verdict  shows  that 
appellant  would  not  have  been  benefited  by  such  a  charge  if  it 
would  have  been  proper  on  the  facts. 

Appellant  also  asks  a  reversal  on  jurisdictional  grounds.  It 
claims  that  it  has  been  brought  into  court  as  a  copartnership 
and  not  as  a  corporation,  and  that  unless  it  was  an  unincor- 
porated association  having  more  than  seven  members  no  judg- 
ment could  be  rendered  against  it,  and  that  even  on  that  theory 
the  action  should  have  been  brought  against  its  president 
or  treasurer  imder  section  1919  of  the  Code  of  Civil  Proced- 
ure. It  was  shown  that  appellant  consisted  of  only  four  mem- 
bers. This  evidence  apparently  came  out  incidentally,  for 
there  was  no  issue  with  respect  to  it  on  the  preliminary  exam- 
ination of  Mr.  Post,  who  testified  that  he  was  chairman,  and 
Ills  brother  vice  chairman  and  secretary  of  defendant,  and  who 
the  treasurer  was,  and  that  all  the  members  "  of  this  partner- 
ship association  are  officers,  except  my  daughter,"  and  that 
there  were  four  members  in  1907.  It  was  alleged  in  the  com- 
plaint that  the  defendant  is  '^  a  partnership  association,  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Michigan,"  and  this  allegation  was  admitted  by  the 
answer.  The  question  was  first  raised  by  a  motion  to  dismiss 
the  complaint  on  this  groimd  made  at  the  close  of  the  plaintiffs 
case.  The  learned  coimsel  for  the  appellant  contends  that  the 
allegation  was  not  sufficient  to  show  that  the  defendant  was  a 
corporation,  and  he  relies  on  the  case  of  Chapman  v.  Barney 
(129  U.  S.  677),  wherein  it  was  held  that  the  allegation  that  the 
defendant  company  was  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York  was  not  an  allegation  that  it  was 
a  corporation.  When  this  question  was  raised,  comisel  for  the 
respondent  did  not  ask  leave  to  amend  the  complaint,  but  over 
objection  and  exception  was  allowed  to  introduce  certain 
sections  from  the  Constitution  of  the  State  of  Michigan  and 
certain  statutes  of  that  State  and  decisions  construing  them, 
which  show  that  such  a  copartnership  association  has  many  of 
the  attributes  of  a  corporation  and  for  the  purpose  of  suing 
and  being  sued  is  regarded  as  a  corporation.     (Const.  Mich. 
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1850,  art.  15,  §  11;  Const.  Mich.  1909,  art.  12,  §  2;  Mich.  Pub. 
Acts  of  1905,  No.  188,  amdg.  Mich.  Comp.  Laws  of  1897, 
chap.  160,  §  10;  Manhard  Hardware  Co.  v.  Rothschild,  121 
Mich.  657;  Bouse,  Hazard  &  Co.  vt  Detroit,  111  id.  251; 
Sanitus  Nut  Food  Co.,  Ltd.,  v.  Force  Food  Co.,  124  Fed. 
Rep.  302.)  It  is  not  entirely  clear  that  the  complaint  did  not 
sufficiently  allege  that  the  defendant  was  a  corporation,  but 
if  it  did  not,  I  am  of  opinion  that  this  evidence  was  sufficient  to 
overcome  the  objection.  Of  course,  technically,  the  complaint, 
if  its  allegations  are  insufficient,  should  have  been  amended  to 
conform  to  the  evidence  on  this  point;  but  since  it  is  manifest 
that  defendant  was  not  taken  by  surprise  by  the  reception  of 
the  evidence  and  has  not  been  prejudiced,  it  may,  for  the  pur- 
pose of  sustaining  the  judgment,  be  deemed  amended.  The 
cause  of  action  does  not  depend  on  whether  the  defendant  is  a 
copartnership  or  a  corporation,  and  that  only  becomes  material 
on  the  point  now  raised  with  respect  to  the  form  in  which  the 
action  is  to  be  prosecuted.  {Fox  v.  Erie  Preserving  Co.,  93 
N.  Y.  54;  Harmon Y.  Vanderbilt  Hotel  Co.,  79  Hun,  392;  affd., 
143  N.  Y.  665;  Rothchild  v.  Grand  Trunk  B.  Co.,  10  N.  Y. 
Supp.  87.)  Here  the  action  has  been  prosecuted  against  defend- 
ant in  the  appropriate  form  if  it  be  a  corporation,  but  not  other- 
wise, and  sufficient  facts  are  alleged  to  show  that  plaintiff  was 
proceeding  upon  the  theory  that  defendant  was  a  corporate 
entity,  and  it  has  acquiesced  therein  without  objection  imtil  the 
making  of  said  motion,  and  it  was  then,  I  think,  as  contended 
by  the  learned  coimsel  for  respondent,  too  late  for  it  to  be  heard 
to  complain  of  the  admission  of  the  evidence  to  show  that  it 
was  a  corporate  entity.  {Oorton  Steamer  Co.  v.  Spofford,  5 
Civ.  Proc.  Eep.  116.) 

Error  is  predicated  on  the  instructions  to  the  jury  contained 
in  the  plaintiff's  request  No.  11,  which  is  as  follows:  "  If  the 
jury  should  find  that  the  charges  contained  in  the  Adams 
editorial  were  true  that  the  defendant's  advertisement  in  regard 
to  Grape-Nuts  and  Postum  were  deceptive,  they  must  find  that 
liie  defendant's  libel  was  not  a  privileged  communication." 

If  the  jury  found  that  the  charges  contained  in  the  editorial 
were  true,  it  necessarily  follows  that  the  defendant's  publica- 
tion, in  which  it  was  charged  that  the  editorial  was  false  and 

Digitized  by  VjOOQ IC 


166  Collier  v.  Postum  Cereal  Co.,  LmiTED. 

First  Department,  February,  1912.  [Vol.  149. 

contained  mendacious  falsehoods,  was  false.  It  is  claimed, 
however,  that  it  would  not  necessarily  follow  that  the  defend- 
ant knew  that  it  was  false.  On  the  theory  that  the  entire 
article  published  by  defendant  was  presumptively  privileged, 
which  was  adopted  on  the  trial,  this  charge  was  not  strictly 
accurate,  unless  the  undisputed  evidence  shows  that  if  the 
editorial  was  true  defendant  knew  or  should  have  known  that 
it  was  true.  If,  as  charged  in  the  editorial  published  by 
Collier^Sy  the  defendant  was  guilty  of  deceptive  advertising,  it 
is  a  reasonable  inference  that  it  knew  it,  for  it  prepared  these 
food  products,  and  Post  personally  supervised  and  directed  all 
of  the  advertising,  and  yet  it  can  scarcely  be  said  that  there  is 
no  conflict  in  the  evidence  on  that  point.  If  defendant  did  not 
know  and  was  not  chargeable  with  knowledge  that  the  editorial 
was  true,  then  doubtless  it  could  not  be  said  as  matter  of  law 
that  the  privilege  was  destroyed  for  that  would  be  ruling,  in 
effect,  that  malice  existed  as  matter  of  law.  If  the  editorial 
was  true,  even  though  it  may  not  be  said  as  matter  of  law  that 
defendant  knew  that  it  was  true  and  thus  that  the  alleged  libel 
was  false,  yet,  I  think,  that  in  publishing  the  alleged  libelous 
article  so  long  after  the  controversy  over  the  advertisements 
and  after  long  deliberation  following  the  publication  of  the 
editorial  and  in  view  of  the  vindictiveness  of  the  alleged  libel 
and  the  criminal  motive  attributed  to  Collier^s  and  the  severe 
reflection  on  the  periodical  and  the  business  methods  of  its  pro- 
prietors, it  may  be  held  as  matter  of  law  that  if  there  was 
any  privilege  to  answer  a  truthful  charge  —  a  point  on  which 
no  opinion  is  now  expressed  —  the  alleged  libel  was  not  pro- 
tected thereby  and,  therefore,  the  court  was  justified  in  ruUng 
that  if  the  editorial  was  true  there  was  no  privilege,  for  that  is 
equivalent  to  saying  that  the  privilege  if  it  would  otherwise 
exist  was  in  the  circimistances  lost.  Moreover,  the  court  in  the 
main  charge,  after  submitting  it  as  a  question  of  fact  for  the 
jury  to  determine,  imder  proper  instructions,  whether  the 
alleged  libel  was  privileged,  instructed  them  that  if  it  was 
privileged  it  was  incumbent  on  the  plaintiff  to  show  by  facts 
and  circumstances  that  it  was  false  and  that  its  publication 
was  actuated  by  malice,  which  could  not  be  implied  from  the 
falsity  of  the  publication  alone,  and  that  the  question  was  not 
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whether  the  publication  was  true  or  false,  but  whether  the 
defendant  knew  or  believed  it  to  be  false,  and  that  "  defendant 
may  have  arrived  at  conclusions  without  sufficient  evidence, 
but  the  privilege  protects  it  upon  that  ground  until  the  plaintiff 
has  overcome  the  presumption  of  good  faith  by  proof  of  the 
malicious  purpose  to  def  aane  the  plaintiff  under  cover  of  the 
privilege."     The  court  had  also  unequivocally  and  unquali- 
fiedly diarged  that  if  defendant  acted  in  good  faith  there  could 
be  no  recovery  in  any  event.     That  instruction,  with  the  one 
complained  of,  f ullyprotected  the  rights  of  the  defendant.    The 
court  in  effect  said  that   if  the  editorial  was  true  there  was  no 
privilege  but  that  plaintiff  could  not  recover  if  defendant  acted 
in  good  faith.     Thus  the  jury  were  informed  that  both  falsity 
aad  malice  were  essential  to  plaintiff's  right  to  recover.    After 
charging  plaintiff's  eleventh  request,  the  court  further  charged, 
at  the  request  of  the  defendant,  that  the  burden  was  on  the 
plaintiff  to  prove  by  a  fair  preponderance  of  credible  evidence 
that  defendant  was  actuated  by  actual  malice,  and  that  if  the 
statements  of  fact  contained  in  the  alleged  libel  ^^  were  sub- 
stantially true  defendant  is  entitled  to  a  verdict,"  and  further 
that  as  matter  of  la^w  nothing  published  by  the  defendant 
which  was  true  coixld  injure  plaintiff,  and  that  if  the  jury- 
believed  that  defendant  published  the  article  "in  good  faith, 
beUeving  same  to  be    triie  whether  or  not  the  same  was  actu- 
ally false,  your  verdict  should  be  for  the  defendant,"  and  also 
that  if  the  defendant's  publication  was  false  and  it  was  actu- 
ated by  actual  malice,  the  jury  should  still  take  into  consider- 
ation "all   the  facts    establishing  some  relevant  portion  of 
defendant's  publication  in  reduction  of  an  amoimt  of  damages 
which  would  have  otherwise  been  justified  in  case  of  a  wholly 
false  and  reckless  publication."    The  court  also  instructed  the 
jury  that  the  burden  was  on  plaintiff  of  showing  that  defend- 
ant had  no  probable  cause  for  making  any  statements  reflect- 
ing on  the  motive  with  which  the  editorial  was  published  in 
ColliefSj  and  that  if  defendant  had  probable  cause  therefor 
then  the  verdict  must  be  for  the  defendant.     These  instructions 
given  subsequently  to  charging  plaintiff's  eleventh  request  were 
most  favorable    to  the  defendant,  and  I  think  they  removed 
any  possible  prejudice  caused  by  charging  the  eleventh  request. 
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Exception  was  also  taken  to  the  charge  that  evidence  received 
in  mitigation,  or  tending  to  show  good  faith  in  making  the 
pubUcation,  cannot  mitigate  or  lessen  the  compensatory  dam- 
ages which  must  be  awarded  to  a  person  who  has  been  libeled, 
and  that  evidence  in  mitigation  was  relevant  only  upon  the 
question  of  punitive  damages.  In  giving  these  instructions, 
the  court  was  stating  general  principles  of  law  which  would 
not  be  strictly  accurate  in  all  cases,  for  in  some  instances  evi- 
dence in  mitigation  bears  directly  upon  the  actual  damages, 
known  as  compensatory,  as  for  instance  where  such  evidence, 
although  not  a  complete  justification,  tends  to  show  that  the 
conduct  or  character  of  the  plaintiff  was  such  that  his  actual 
damages  would  not  be  as  great  as  they  might  be  presumed  to 
be  in  the  absence  of  such  evidence.  (Holmes  v.  Jones,  147 
N.  Y.  59;  Oressman  v.  Morning  Journal  Assn,,  197  id.  474; 
Kiff  V.  Youmans,  86  id.  324;  Young  v.  Fox,  26  App.  Div. 
261;  Dinkelspiel  v.  N,  Y.  Evening  Journal  Co.,  91  id.  96; 
Osterheld  v.  Star  Co,,  146  id.  388;  Keller  v.  American 
Bottlers^  Pub.  Co.,  140  id.  311.)  But  there  was  no  evidence 
given  in  mitigation  in  the  case  at  bar  that  had  any  material 
bearing  upon  the  question  of  actual  damages.  It  is  claimed 
that  the  fact  that  Collier^s  provoked  the  libel  had  such 
bearing.  The  editorial  was  introduced  by  plaintiff,  and  I 
think  that  the  jury  would  not  imderstand  that  it  was  evidence 
in  mitigation.  Moreover  it  is  not  apparent  how  plaintiff's 
compensatory  damages  are  affected  by  the  fact  that  Collier^ s, 
acting  within  its  rights,  published  a  fair  and  honest  criticism 
of  defendant's  methods  of  advertising.  The  court  left  it  to  the 
jury  to  determine  whether  the  defendant  pleaded  the  truth  of 
the  article  as  a  defense  in  good  faith,  and  if  they  f oimd  that  it 
was  not  so  pleaded  they  were  permitted  to  consider  that  in 
awarding  damages.  Error  cannot  be  assigned  on  account  of 
the  omission  of  the  court  to  state  in  this  charge  that  damages 
could  not  be  awarded  if  defendant  proved  the  truth  in  justi- 
fication, for  the  jury  were  elsewhere  in  the  charge  instructed 
that  there  could  be  no  recovery  if  the  article  was  true  or  even 
substantially  true.  It  was  held  KlincTc  v.  Colby  {supra)  that, 
where  a  communication  is  privileged,  a  plea  of  justification, 
even  without  proof  to  sustain  it,  may  not  be  considered  as  evi- 
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dence  of  malice  and  in  aggravation  of  damages,  for  the  reason 
that  "  The  jury  may  not  look  for  the  actual  malice  which  shall 
nuUify  the  privilege,  in  the  fact  that  the  defendant  has  put  upon 
the  record  a  justification  which  he  has  not  attempted  to  sus- 
tain;" but  in  Youmans  v.  Paine  (86  Hun,  4T9),  which  was  a 
case  of  a  privileged  communication,  the  court,  citing  Marx  v. 
Press  Publishing  Co.  (134  N.  Y.  561),  held  that  the  jury  had 
the  right  to  determine  as  a  question  of  fact  whether  the  justifi- 
cation of  the  article  was  set  up  in  good  faith.     Moreover,  the 
court  was  here  charging  no<  with  respect  to  plaintiff^ s  right  to 
recover  J  hut  with  respect  to  the  amount  of  damages  if  he  was 
entitled  to  recover.    The  court,  by  this  charge,  was  merely 
stating  the  general  proposition  sustained  by  Cruikshank  v. 
Gordon  (118  N.  Y.  178),  that  a  plea  of  justification  in  Ubel,  if 
not  made  in  good  faith,  may  be  considered  in  aggravation  of 
damages.    By  this  charge  the  jury  were  not  instructed  that 
they  might  consider  the  plea  as  evidence  of  malice  if  they  found 
that  the  article  was  privileged,  for  malice  had  to  be  foimd 
before  they  reached  the  question  of  damages.    The  court  did 
not  err  in  stating  to  the  jury  the  general  rule  of  law  that  the 
burden  is  on  the  defendant  to  estabhsh  a  privilege  claimed,  for, 
at  the  request  of  the  appellant,  the  court  charged  that  the 
editorial  afforded  a  privileged  occasion,  which  rebutted  "  any 
inferences  which  the  law  would  otherwise  make  that  defend- 
ant's publication  was  false  or  malicious,"  and  that  defend- 
ant's publication  was  presumptively  privileged;  and  further 
that  no  recovery  could  be  had  unless  the  privilege  was  abused 
to  such  an  extent  as  to  show  actual  malice,  which  could  not  be 
found  on  the  use  of  intemperate  or  excessive  language  or  fair 
and  proper  criticism  of   Collier^s  motive  for  publishing  the 
editorial.     These  instructions  if  not  more  favorable  to  appellant 
than  the  law  warranted  were,  at  least,  extremely  favorable  to  it. 
Complaint  is  also  made  of  the  charge  in  so  far  as  the  jury 
were  permitted  to  consider  the  publication  of  the  alleged  libel 
in  forty-four  newspapers  in  the  State  of  New  York,  and  the 
further  extensive  circulation  of  it,  as  evidence  of  malice,  giving 
them  the  right  in  their  discretion  to  award  pimitive  damages. 
Every  separate  publication  of  a  libel  gives  rise   to  a  cause 
of  action,  and,  therefore,  each  of  the  forty-four  publications  in 
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New  York  constituted  a  separate  cause  of  action.  (JJnion 
Associated  Press  v.  Heath,  49  App.  Div.  247.)  The  complaint 
embraced  only  the  pubhcations  in  the  coimty  of  New  York, 
and  the  record  indicates  that  the  evidence  of  the  other  publi- 
cations was  received  merely  on  the  question  of  malice,  although 
it  was  not  expressly  so  limited  either  when  received  or  in  the 
charge.  The  discussion,  however,  in  the  presence  of  the  jury 
on  objection  to  its  reception  showed  that  respondent's  counsel 
only  claimed  that  it  was  competent  on  that  question.  I  am  of 
opinion  that  it  was  competent  evidence,  and  that  the  jury  were 
properly  instructed  that  it  might  be  considered  on  the  question 
of  maUce  in  determining  whether  exemplary  damages  should 
be  awarded.  The  court  did  not  instruct  the  jury  that  it  could 
not  be  considered  on  the  question  of  damages,  but  no  request 
80  to  charge  was  made, 

I  have  now  discussed  every  ix)int  presented  by  the  learned 
coimsel  for  the  appellant,  and  have  shown,  I  think,  that,  even 
on  the  theory  on  which  the  case  was  tried,  no  error  prejudicial 
to  the  rights  of  the  appellant  is  presented  for  review  by  excep- 
tiony  and  that  plaintiff  was  entitled  to  recover  as  matter  of  law, 
and  the  only  question  for  determination  was  the  amount  of  the 
verdict.  If,  however,  errors  were  committed  it  does  not  follow 
that  there  should  be  a  reversal.  Even  on  the  review  of  a  con- 
viction in  a  criminal  case  the  Legislature  has  commanded  that 
"the  court  must  give  judgment,  without  regard  to  technical 
errors  or  defects  or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties. ''  (Code  Crim.  Proc.  §  542.)  There 
is  no  presumption  that  an  error  committed  on  the  trial  is  suf- 
ciently  prejudicial  to  the  rights  of  the  appellant  to  entitle  him  to 
a  reversal,  and  he  is  not  entitled  to  a  new  trial  unless  it  appears 
that  the  error  affected  the  verdict  to  his  prejudice.  In  Post  v. 
Brooklyn  Heights  R.  B.  Co.  (195  N.  Y,  62),  in  reviewing  an 
appeal  in  a  civil  case  the  Court  of  Appeals  unanimously  held 
as  follows:  "  There  are  errors  in  this  record,  but  we  find  none 
calling  for  reversal,  when  the  circumstances  imder  which  the 
erroneous  rulings  were  made  and  their  probable  effect  on  the 
result  are  taken  into  account.  Under  our  system  of  appeals 
every  error  does  not  require  a  new  trial,  for  the  vast  judicial 
work  of  the  State  could  not  be  done  on  that  basis.     Unless  the 
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error  is  so  substantial  as  to  raise  a  presumption  of  prejudice,  it 
should  be  disregarded,  for  undue  delay  is  a  denial  of  justice." 
The  verdict  is  large,  but  I  would  not  say  that  it  is  excessive, 
for  the  libel  was  extremely  denunciatory  and  defamatory. 
Collier^s  was  rendering  a  commendable  public  service.  The 
defendant  put  its  food  products  on  the  market  and  advertised 
them,  and  that  subjected  both  products  and  advertisements  to 
criticism,  and  for  any  fair  and  honest  criticism,  no  matter  how 
severe  or  extreme  which  did  not  mis-state  a  material  fact,  the 
law  afforded  appellant  no  redress.  (Odgers  Lib.  &  Sland. 
[5th  ed.]  194,  216,  217.  See,  also,  Triggs  v.  Sun  Printing  & 
Pub.  Assn.,  179  N.  Y.  144;  Hoey  v.  New  York  Times  Co.,  138 
App.  Div.  149.)  The  attack  upon  Collier's  in  the  libelous  article 
with  respect  to  the  motive  for  its  editorial  and  the  falsity  thereof 
was  without  justification,  and  malice  stands  out  in  every  sen- 
tence of  it.  The  evidence  fairly  preponderates  in  favor  of  the 
respondent  that  appellant  was  guilty  of  deceptive  advertisings 
and  upon  all  the  issues.  It  may  fairly  be  presumed  that  the 
plaintiff  was  greatly  damaged  by  the  injury  to  his  feelings, 
to  his  reputation  and  to  his  business,  for,  if  the  charges  con- 
tained in  the  libel  thus  extensively  published  were  believed, 
even  by  a  small  percentage  of  the  readers  of  the  libel,  the  pres- 
tige of  Collier^s  would  be  seriously  impaired,  and  its  circula- 
tion would  be  seriously  affected,  and  its  proprietors  would  be 
greatly  himailiated;  and  in  view  of  the  deliberation  with  which 
the  libel  was  published,  and  its  venomous  character,  it  presented 
a  case  for  the  award  of  heavy  exemplary  damages.  It  may  be 
that  the  opening  of  trial  counsel  for  respondent  and  the.  course 
of  the  trial,  of  which  complaint  is  made,  were  prejudicial  to 
appellant  on  the  question  of  damages  and  that  allowance 
should  be  made  by  requiring  respondent,  as  a  condition  of  not 
granting  a  new  trial,  to  stipulate  for  a  liberal  reduction  as  is 
sometimes  done,  but  since  this  is  to  be  a  minority  opinion  I  do 
not  deem  it  necessary  to  express  an  opinion  on  that  point. 
I,  therefore,  vote  to  alBfirm. 

DowuKG,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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Leo  Oppenheimer,  as  Trustee  in  Bankruptcy  of  Michael  H. 
Gillespie  and  William  E.  Walsh,  Individually  and  as 
Copartners  Composing  the  Firm  of  Gillespie,  Walsh  & 
Gillespie,  Appellant,  v.  The  City  of  New  York,  Defendant. 

Chelsea  Exchange  Bank,  Eespondent. 

First  Department,  February  16,  1912. 

Practice  —  motion  to  intervene  as  defendant  —  action  on  contract  — 
assignee  of  moneys  due. 

On  the  trial  of  an  action  by  a  trustee  in  bankruptcy  to  recover  a  balance 
due  the  bankrupt  on  a  municipal  contract,  the  court  has  no  power  over 
plaintifiTs  objection  to  grant  a  motion  permitting  a  bank  to  which  the 
bankrupt  had  duly  assigned  a  portion  of  the  money  due  or  to  grow  due 
on  the  contract  to  intervene. 

The  fact  that  the  city  certified  at  the  inception  of  the  contract  that  it  had 
the  money  to  pay  for  the  work  and  the  fact  that  the  complaint  alleges 
that  other  funds  in  the  city's  possession  are  applicable  to  the  payment 
of  plaintifiTs  claim  do  not  show  that  the  plaintiff  seeks  payment  f^om  a 
specific  fund. 

Appeal  by  the  plaintiff,  Leo  Oppenheimer,  as  trustee,  etc., 
from  an  order  of  the  Supreme  Coiuii,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  19th  day  of  October,  1911,  as  resettled  by 
an  order  entered  in  said  clerk's  office  on  the  23d  day  of 
November,  1911,  granting  the  motion  of  the  Chelsea  Exchange 
Bank  to  intervene  in  the  action  as  a  party  defendant. 

Frederick  Hulse  of  counsel  [Eidlitz  &  Hulse,  attorneys],  for 
the  appellant. 

W.  W,  Shaw  of  counsel  [Shatv,  Fisk  &  Shaw,  attorneys], 
for  the  respondent  Chelsea  Exchange  Bank. 

Clarke,  J.: 

Appeal  from  an  order  made  on  the  motion  of  the  Chelsea 
Exchange  Bank  directing  that  it  be  made  a  party  defendant. 

The  complaint  alleges  that  Gillespie,  Walsh  &  Gillespie  had 
a  contract  with  the  city  for  building  the  new  ix)lice  headquar- 
ters for  $062,250,  payable  in  installments  as  provided,  and  that 
the  firm  proceeded  to  perform  imtil  December  31,  1907,  when  a 
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petition  that  they  be  adjudged  bankrupts  was  filed.  They 
were  adjudicated  bankrupts  February  17,  1908.  The  plaintiflf 
was  appointed  trustee  and  authorized  to  proceed  with  the  work 
and  did  so.  The  complaint  demands  $73,548  as  a  balance 
unpaid  on  said  contract  and  $24,542.35  for  certain  extra  work 
under  subsequent  contracts  and  orders. 

The  city  alleges  in  its  answer,  for  a  partial  defense,  that 
flieretofore  and  before  the  commencement  of  this  action,  and 
on  or  about  the  1st  day  of  May,  1907,  Gillespie,  Walsh  &  Gil- 
lespie, by  an  instrument  in  writing  and  under  seal,  duly 
assigned  to  the  Chelsea  Exchange  Bank  of  the  city  of  New  York 
the  sum  of  $20,000  of  the  retained  percentages  due  or  to  grow 
due  for  and  by  virtue  of  said  contract,  and  duly  delivered  said 
assignment  to  the  Chelsea  Exchange  Bank  and  to  defendant; 
that  by  virtue  of  said  assignment  the  Chelsea  Exchange  Bank 
became  entitled  to  said  sum  of  $20,000  and  has  all  right,  title 
and  inter^t  thereto  and  the  plaintiff,  as  trustee  in  bankruptcy 
by  reason  of  the  assignment  aforesaid,  is  deprived  of  all  right 
and  title  to  the  said  sum.  The  Chelsea  Bank,  setting  up  the 
same  matters,  moved  that  it  be  made  a  party  defendant. 

The  learned  Special  Term  granted  the  motion  upon  the 
authority  of  Oittleman  v.  Feltman  (191  N.  Y.  205).  But  in 
that  case  the  motion  was  made  by  plaintiff  to  bring  in  as  a 
defendant  a  third  person  claimed  to  be  a  joint  tort  feasor  with 
the  other  defendants,  and  the  precise  question  which  the  Court 
of  Appeals  answered  in  the  affirmative  was:  "  Has  the  Supreme 
Court,  upon  the  motion  of  the  plaintiff,  in  an  action  to  recover 
damages  for  personal  injuries  resulting  from  negligence,  the 
poiver  to  bring  in  as  defendant  a  party  not  named  as  a  defend- 
ant at  the  time  of  the  commencement  of  the  action  against  the 
objections  of  the  defendants  originally  named  and  of  the  pro- 
posed new  defendant  ? "  and  said:  "The  true  test,  doubtless,  is 
as  to  whether  the  person  could  have  been  joined  as  a  party  at 
the  commencement  of  the  action,  and  whether  the  plaintiff  has 
given  a  satisfactory  excuse  for  his  failure  so  to  do." 

It  is  evident,  we  think,  that  the  case  cited  does  not  apply. 
This  is  a  motion,  not  by  the  plaintiff,  but  by  the  bank  seeking 
to  have  itself  made  a  party  defendant,  and  the  only  statutory 
authority  for  such  a  proceeding  is  found  in  the  2d  sentence 
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of  section  452  of  the  Code  of  Civil  Procedure:  *' And  where  a 
person  not  a  party  to  the  action  has  an  interest  in  the  subject 
thereof,  or  in  real  property  the  title  to  which  may  in  any  man- 
ner be  affected  by  the  judgment  or  in  real  property  for  injury 
to  which  the  complaint  demands  relief,  and  makes  application 
to  the  court  to  be  made  a  party,  it  must  direct  him  to  be 
brought  in  by  the  proper  amendment.'' 

In  Bauer  v.  Dewey  (166  N.  Y.  402)  plaintiff  brought  an 
action  to  recover  $2,500  as  compensation  for  services  as  a  real 
estate  broker.  One  Delack  made  a  motion  to  intervene,  alleging 
that  he  was  entitled  to  one-half  the  commissions.  The  Special 
Term  granted  an  order  permitting  Delack  to  intervene  and  that 
order  was  affirmed  by  the  Appellate  Division  by  a  divided  court 
(56  App.  Div.  67).  An  appeal  was  allowed  and  this  question 
certified:  "1.  Has  the  Supreme  Court  power  to  compel  the  plain- 
tiff, in  an  action  in  which  a  money  judgment  only  is  sought, 
and  in  which  the  title  to  specific  property  is  not  involved,  to 
bring  in  as  a  defendant  a  third  party  on  his  own  application, 
and  to  order  a  supplemental  summons  and  complaint  served 
upon  him  t "  The  court  unanimously  answered  that  question 
in  the  negative  and  said:  ^'The  purpose  of  this  action  was  to 
recover  a  debt  of  the  defendant  to  the  plaintiff.  The  title  to 
no  real,  specific  or  tangible  personal  property  was  involved. 
The  claim  of  Delack  was  that  by  virtue  of  an  agreement 
between  himself  and  the  plaintiff's  assignor,  he  was  entitled  to 
one-half  of  the  defendant's  debt.  *  *  *  If  Delack  were 
permitted  to  become  a  party  to  the  action,  other  issues  than 
those  involved  between  the  plaintiff  and  the  defendant  would 
be  presented.  Instead  of  its  being  an  action  merely  to  deter- 
mine whether  the  defendant  was  indebted  to  the  plaintiff,  and 
if  so,  the  amount,  it  would  be  transformed  into  an  action  involv- 
ing not  only  that  issue,  but  the  fraud  of  the  plaintiff's  assignor 
and  in  effect  constitute  an  action  to  set  aside  a  receipt  or  paper 
signed  by  Delack.  We  are  of  the  opinion  that  section  452 
furnishes  no  authority  for  such  an  order." 

There  is  no  substance  in  the  claim  here  that  a  specific  fund 
is  being  pursued  because  the  city  certified  at  the  inception  of 
the  contract  that  it  had  the  money  to  pay  and  because  the 
complaint  alleges  that  there  are  funds  in  the  possession  of  the 
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defendant  applicable  to  the  payment  of  the  said  sum  to  the 
plaintiff.  This  is  a  common-law  action  to  recover  a  sum  due 
on  a  contract.  If  the  bank  has  a  cause  of  action  on  the  assign- 
ment it  could  have  long  since  sued  thereon.  Under  the  Bauer 
Case  {supra)  the  court  has  no  power  upon  the  motion  of  the 
bank  and  against  the  opposition  of  the  plaintiff  to  inject  it  into 
the  case  as  a  party  defendant.  K  it  had  the  power  it  ought 
not  to  exercise  it. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
coste  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Laughun  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Leo  Oppenheimer,  as  Trustee  in  Bankruptcy  of  Michael  H. 
Gillespie  and  William  E.  Walsh,  Individually  and  as 
Copartners  Composing  the  Firm  of  Gillespie,  Walsh  & 
Gillespie,  Api)ellant,  v.  The  City  of  New  York,  Defendant. 

The  SECURriY  Bank  of  New  York,  Eespondent. 

First  Department,  February  16,  1912. 

See  head  note  in  Oppenheimer  v.  City  of  New  York  {Chelaea  Bank) 
{ante,  p.  172). 

Appeal  by  the  plaintiff,  Leo  Oppenheimer,  as  trustee,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  the  19th  day  of  October,  1911,  as  resettled  by  an 
order  entered  on  the  23d  day  of  November,  1911,  directing  that 
the  Security  Bank  of  New  York  be  made  a  party  defendant. 

Frederick  Hulse  of  counsel  [Eidlitz  &  Hulse,  attorneys],  for 
the  appellant. 

Robert  R.  Reed  of  counsel  [Caldwell,  MassUch  <fr  Reedy 
attorneys],  for  the  respondent  Security  Bank, 
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Clarke,  J. : 

This  is  a  similar  motion  to  that  presented  in  Oppenheimer  v. 
City  of  New  York  {Chelsea  Bank)  (149  App.  Div.  172),  handed 
down  herewith,  the  Security  Bank  having  procured  an  order  for 
its  introduction  as  defendant,  basing  its  appUcation  upon  an 
assignment  of  forty  thousand  dollars  out  of  the  retained  per- 
centages, and  for  the  reasons  set  forth  in  the  preceding  case 
the  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  denied,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLaughun,  Laughlin  and  Miller,  JJ., 

concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Frederick  Muller  and  Others,  Copartners,  Doing  Business 
under  the  Firm  Name  and  Style  of  Muller,  Schall  & 
Company,  Plaintiffs,  v.  Joseph  K!ling,  as  General  Assignee 
for  the  Benefit  of  Creditors  of  the  Firm  of  Scholtz,  Sanchez 
&  Company,  Defendant. 

First  Department,  February  2,  1912. 

Bills  and  notes  —  purchase  of  draft  on  faith  of  statement  that  accept* 
ance  was  secured  —  general  assignment  by  drawer  —  failure  of 
drawee  to  accept  —  equitable  right  of  payee  to  security — when  draft 
works  assignment  of  particular  fund— submission  of  controversy  — 
statement  of  facts. 

Plaintiffs  purchased  a  draft  on  a  drawee  in  the  Republic  of  France,  being 
induced  thereto  by  a  statement  of  the  drawers  that  the  drawee  had  prom- 
ised to  accept  the  draft  upon  the  security  of  another  draft  drawn  by  the 
same  parties  upon  a  drawee  in  Italy,  who  was  indebted  to  them  for 
goods  sold.  The  Italian  draft  was  sent  to  the  drawees  in  France  and 
the  drawee  in  Italy  was  notified  thereof.  Before  the  French  draft  was 
presented  the  drawers  made  a  general  assignment  for  the  benefit  of  cred- 
itors, whereupon  the  drawees  in  France  refused  to  accept  and  returned 
the  Italian  draft  to  the  assignee  without  presenting  it  for  payment  in 
Italy.  Both  the  plaintiffs  and  the  assignee  made  claims  upon  the  debtor 
in  Italy,  who  thereupon  paid  the  money  to  the  assignee  subject  to  a 
determination  as  to  the  plaintiffs^  ri^^ht  thereto. 
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Held^  that  in  equity  the  purchase  of  the  French  draft  upon  the  drawee's 
promise  to  accept  it,  coupled  with  the  drawer's  promise  to  secure  the 
drawee,  entitled  the  purchaser  to  the  promised  security  upon  the  failure 
of  the  drawees  to  accept; 

That  the  Italian  draft  upon  a  drawee  whom  the  plaintiffs  were  informed 
was  indebted  to  the  drawers  was  intended  as  security  and,  in  efTect,  cre- 
ated a  lien  or  charge  upon  the  drawee's  debt; 

That  in  equity  the  assignee  of  the  drawers  held  the  funds  received  from 
their  debtor  in  trust  for  the  plaintiffs,  who  were  entitled  thereto. 

While  a  draft  drawn  upon  the  general  credit  of  the  drawer  with  the 
drawee  does  not  operate  as  an  ajssignment  of  a  particular  fund,  even 
though  one  to  which  the  draft  is  to  be  charged  is  indicated,  yet  where  it 
is  the  intention  of  parties  that  the  draft  shall  be  paid  out  of  a  particular 
fund  and  not  absolutely  and  at  all  events,  it  operates  as  an  assignment 
of  the  fund. 

On  a  submission  of  a  controversy  upon  an  agreed  statement  of  facts  the 
court  cannot  choose  between  conflicting  inferences  which  are  permissi- 
ble, but  must  confine  its  decision  to  the  facts  stated. 

DowLiKe  and  Laughlin,  JJ..  dissented,  with  opinion. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts,  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Oeorge  A.  Strong,  for  the  plaintiffs. 

Charles  S.  Tawger  [Graves  &  Miles^  attorneys],  for  the 
defendant. 

Miller,  J.: 

On  May  9,  1898,  the  firm  of  Scholtz,  Sanchez  &  Co.  drew  the 
following  draft: 

"No.  1233.  New  York,  May  9th,  1898. 

"  No.  45305  ne  varietur. 
"Exchange  for  Frcs.  35,000. 

"At  sixty  days  after  sight  of  this  first  of  exchange  (Second 
not  paid)  pay  to  the  order  of  Messrs.  Muller,  Schall  &  Co.  the 
sum  of  thirty-five  thousand  francs.  Value  received  which 
place«to  account  as  advised. 

"SCHOLTZ,  SANCHEZ  &  CO. 
"(deN.&C.ie.) 
"To  Messrs.  Demachy  &  F.  Seilliere,  Paris. 
"Eue  de  Provence  58.'' 
App.  Div.— Vol.  CXLIX.        12 
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And  on  May  10,  1898,  in  the  city  of  New  York,  sold  it  to 
the  plaintiffs,  the  payees,  and  received  therefor  the  sum  of 
$6,662.50.  To  induce  the  plaintiffs  to  purchase  the  draft,  the 
drawers  exhibited  to  them  a  letter,  written  by  the  drawees, 
promising  to  accept  the  drawers'  drafts  up  to  the  limit  of 
250,000  francs  upon  the  security  of  drafts  drawn  by  the  latter 
upon  Jose  Invemizio  of  Tortona,  Italy,  to  be  furnished  there- 
with; and  at  the  same  time  the  said  drawers  informed  the 
plaintiffs  that  they  would  secure  said  draft  by  sending  to  the 
drawees  another  for  like  amount  upon  said  Invemizio,  and 
that  the  latter  was  indebted  to  them  in  that  amount  upon  an 
open  account  for  goods  sold,  which  wets  the  fact  The  said 
drawers  did  draw  the  following  draft: 

"Scholtz,  Sanchez  &  Co.    No.  1234. 

''New  York,  May  9th,  1898. 
"Exchange  for  Frc.  35,000. 

"At  sixty  days  after  sight  of  this  first  of  exchange  (Second 
not  paid)  pay  to  the  order  of  Messrs.  Demachy  &  F.  Seilliere 
the  sum  of  thirty-five  thousand  francs.  Payable  in  Paris. 
Value  received  which  place  to  accoimt  as  advised. 

"SCHOLTZ,  SANCHEZ  &  CO. 
"To  Mr.  Jose  Invemizio,  Tortona,  Italy." 

And  sent  it  to  the  payees  therein  named,  the  drawees  of  the 
first  draft,  with  a  letter  of  advice,  in  which  they  stated: 

"  Against  this  remittance  we  have  taken  the  liberty  of  draw- 
ing on  you  our  draft  #1233  at  60  days'  sight,  in  favor  of 
Messra.  MuUer,  Schall  &  Co.  for  Fes.  35,000  which  please 
accept  as  usual." 

They  also  on  the  same  day  wrote  to  Invemizio  referring  to 
his  having  authorized  them  to  draw  at  sight  on  him  for 
account  of  shipments  made  to  his  house  in  Caracas,  and 
informing  him  of  said  draft  drawn  upon  him.  The  plaintiffs 
sent  the  draft  purchased  by  them  to  their  Paris  correspondent 
for  presentment  to  the  drawees,  but  before  it  was  presented 
the  drawers,  under  the  laws  of  the  State  of  New  York,  made 
a  general  assignment  for  the  benefit  of  creditora  to  the  defend- 
ant; wherefore  the  drawees  refused  to  accept  the  draft  when 
it  was  presented,  and,  without  presenting  the  Invemizio  draft 
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for  payment,  returned  it  to  the  defendant.  Both  the  plaintiffs 
and  the  defendant  thereupon  made  claim  upon  Invemizio  for 
the  amount  of  the  draft  drawn  upon  him.  Thereafter  it  was 
arranged  that  Invemizio  should  pay  the  defendant,  and  that 
the  latter  should  hold  the  money  subject  to  a  determination 
between  him  and  the  plaintiffs  as  to  who  had  the  better  right 
to  it.  Accordingly,  upon  the  delivery  to  him  of  said  two  drafts, 
a  letter  of  the  plaintiffs,  withdrawing  all  claim  against  him, 
and  a  release  of  the  defendant,  Invemizio  paid  to  the  defend- 
ant the  sum  of  $4,931.13.  This  controversy  is  to  determine 
who  has  the  better  right  to  said  fund  and  the  accumulated 
interest. 

At  first  glance,  it  seems  plain  that  in  equity  and  good  con- 
science the  plaintiffs  have  the  better  right  to  the  fund,  but 
when  we  come  to  support  our  off-hand  impression  by  settled 
principles,  we  encounter  difficulties. 

Both  drafts  were  upon  their  face  negotiable  bills  of  exchange, 
and  it  is  well  settled  that  a  draft,  drawn  upon  the  general 
credit  of  the  drawer  with  the  drawee,  does  not  operate  to 
assign  a  particular  account  or  fund,  even  though  one  is  indi- 
cated, to  which  the  draft  is  to  be  charged  or  out  of  which  the 
drawee  is  to  reimburse  himself,  as  the  case  may  be.  K,  how- 
ever, it  was  the  intention  and  understanding  of  the  parties 
that  the  draft  should  be  paid  out  of  a  particular  fund  and  not 
absolutely  and  at  all  events,  it  will  operate  as  an  assignment 
thereof.     {Brill  v.  Tattle,  81  N.  Y.  454.) 

Our  difficulty  is  not  lessened  by  the  circumstance  that  the 
case  is  submitted  upon  an  agreed  statement  of  facts,  for,  if 
conflicting  inferences  are  permissible,  we  may  not  choose 
between  them,  but  must  confine  our  decision  to  the  facts 
stated.  {Bradley  v.  Crane,  201  N.  Y.  14;  Marx  v.  Brogan, 
188  id.  431.) 

I  think  it  is  a  necessary  conclusion  from  these  facts  that  the 
plaintiffs  purchased  the  draft  on  Demachy  &  F.  Seilliere  on 
the  faith  of  their  promise  to  accept  it  upon  the  security  of  the 
Invemizio  draft  to  be  furnished  therewith,  and  on  the  faith  of 
the  drawers'  promise  to  send  to  the  drawees  a  draft  for  like 
amount  on  Invemizio,  and  ia  reliance  upon  the  drawers'  assur- 
ance that  Invemizio  was  indebted  to  them  in  that  amount. 
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While  the  precise  terms  of  the  stipulation  do  not  go  so  far* 
it  seems  to  me  that  such  is  their  necessary  import.  The  letter 
of  Demachy  &  F.  SeilUere  was  exhibited  to  the  plaintiffs  to 
induce  them  to  make  the  purchase  at  the  same  time  the  draw- 
ers informed  the  plaintiffs  that  they  would  send  to  Demachy  & 
F.  Seilliere  the  security  required — i.  e.,  a  draft  on  Invemizio 
—  and  that  the  latter  owed  them  the  amount  of  the  draft. 
While  the  word  ''  informed  "  is  used  in  the  stipulation,  it  seems 
obvious  that  it  is  to  be  construed  to  mean  "promised,"  and 
that  the  information  given  was  intended  as  an  assurance  to  be 
relied  upon,  else  there  was  no  point  in  including  it  in  the  state- 
ment of  agreed  facts.  Thereupon,  so  the  stipulation  reads  — 
i.  e.,  upon  being  informed  that  the  required  draft  on  Invemizio 
would  be  forwarded  and  that  the  latter  owed  the  drawers  that 
amount  —  the  plaintiffs  purchased  the  draft  on  Demachy  &  F. 
Seilliere.  It  is  not  to  be  assumed  that  the  information  given 
the  plaintiffs  was  to  satisfy  idle  curiosity. 

If  Demachy  &  F.  Seilliere  had  accepted  the  draft  on  them, 
but  had  failed  to  pay  at  maturity,  the  plaintiffs  on  the  principle 
of  subrogation  would  have  been  entitled  to  the  Invemizio 
draft,  or  its  proceeds.  {Ten  Eyck  v.  Holmes^  3  Sandf.  Ch. 
428;  Vail  v.  Foster,  4  N.  Y.  312;  Wager  v.  Link,  134  id.  122; 
150  id.  549.)  I  am  imable  to  perceive  how  in  principle  the 
case  is  any  different  from  the  fact  that  the  drawees  broke  their 
promise  to  accept,  instead  of  a  promise  to  pay  after  acceptance. 
They  had  given  a  promise  to  accept,  qualified  only  by  the  con- 
dition that  they  be  furnished  a  like  draft  on  Invemizio.  On 
the  faith  of  that  promise  and  the  drawers'  promise  to  comply 
with  that  condition,  the  plaintiffs  paid  $6,662.50  to  the  latter. 
Upon  the  receipt  by  the  drawees  of  the  Invemizio  draft,  they 
stood  in  a  sense  as  surety  for  the  drawers  to  the  plaintiffs,  who 
had  advanced  money  on  the  faith  of  their  promise. 

It  is  frequently  a  nice  question  to  what  extent  a  promise  to 
accept  a  bill  not  in  existence  binds  the  promisor  to  third  parties . 
who  have  acted  on  the  faith  of  it.  Section  223  of  the  Negoti- 
able Instruments  Law  provides:  **An  imconditional  promise 
in  writing  to  accept  a  bill  before  it  is  drawn  is  deemed  an 
actual  acceptance  in  favor  of  every  person  who,  upon  the  faith 
Vthereof,  receives  the  bill  for  value."    (See  Gen.  Laws,  chap.  50 
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[Laws  of  1897,  chap.  612],  §  223;  Consol.  Laws,  chap.  38  [Laws 
of  1909,  chap.  48],  §  223.) 

The  Bevised  Statutes  contained  the  same  provision  (see  1 
R.  S.  Y68,  §  8),  which  was  but  declaratory  of  the  common 
law.  (See  Mason  v.  Hunty  1  Doug.  297.)  In  that  case  Lord 
Mansfield  said:  "But  an  agreement  to  accept  is  still  but 
an  agreement,  and  if  it  is  conditional,  and  a  third  person  takes 
the  bill  knowing  of  the  conditions  annexed  to  the  agreement,  he 
takes  it  subject  to  such  conditions.''  (See  on  the  general  sub- 
ject CooUdge  v.  Pay  son,  2  Wheat.  66;  Murdoch  v.  MillSy  11 
Mete.  5;  Greek  v.  Parker y  6  Wend.  414;  Bank  of  Michigan  v. 
Ely,  17  id.  608;  Ulster  County  Bank  v.  McFarlan,  5  Hill,  432; 
3 Den.  653;  Shavers.  Western  Union  Tel.  Co.,  57  N.  Y.  459; 
Merchants  Bankv.  Oriswold,  72  id.  472;  Ruiz  v.  Renauldy  100 
id.  256;  Germania  National  Bank  v.  TaakSj  101  id.  442;  Story 
Bills,  §  249;  1  Pars.  Notes  &  Bills,  292.)  To  be  sure,  the 
Negotiable  Instruments  Law  only  covers  the  case  of  an  uncon- 
ditional promise  to  accept,  doubtless  because,  in  general,  con- 
ditions attached  to  commercial  paper  deprive  it  of  the  attribute 
of  negotiabihty,  though  an  acceptance  of  a  biU  may  be  condi- 
tional. The  fact  that  the  promise  to  accept  in  this  case  wasi 
conditional  upon  the  drawee's  having  security  is  a  cogent,  in 
not  a  controlling,  reason  for  thinking  that  the  bills  were  nofl 
drawn  on  the  general  credit  of  the  drawers,  and  that  the  rules) 
applicable  to  negotiable  bills  do  not  apply.  Very  likely  the 
obUgations  of  the  drawees  depend  on  the  laws  of  France  (see 
Boyce  v.  Edwards^  4  Pet.  Ill),  but  it  is  not  necessary  for  us 
to  determine  precisely  what  those  obligations  were.  We  are 
dealing  with  a  contract  made  in  the  State  of  New  York,  and 
are  directly  concerned  only  with  the  rights  of  the  immediate 
parties  to  it  as  between  themselves.  It  is  sufficient  for  our  pur- 
pose to  hold  that  the  purchase  of  a  draft  upon  the  drawees' 
promise  to  accept  it,  coupled  with  the  drawers'  promise  to  secure 
the  drawees,  ^tiitably  entitled  the  purchasers  to  the  promised] 
security  upon  the  failure  of  the  drawees  to  fulfill  their  promise,  I 
and  that,  too,  independently  of  the  precise  nature  of  the  obhy 
gation  assumed  by  the  drawees  on  making  the  promise. 

The  question  still  remains  whether  the  Invemizio  draft 
operated  to  transfer,  or  to  create  any  charge  or  Hen  upon. 
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Invemizio's  debt  to  the  drawers.  If  the  plaintiffs  have  no 
interest  or  right  in  the  Invemizio  draft  except  by  subrogation 
to  the  rights  which  Demachy  &  F.  Seilhere  would  have  had 
upon  their  acceptance  of  the  draft  on  them,  our  consideration 
of  that  question  must  be  confined  to  the  intention  and  under- 
standing of  the  drawers  and  Demachy  &  F.  Seilliere,  the 
payees  as  between  themselves;  and  here  we  are  confronted 
with  the  difficulty  that  the  statement  of  agreed  facts  does  not 
disclose  precisely  what  the  arrangement  between  them  was. 
We  know  that  Demachy  &  F.  Seilliere  had  agreed  to  accept 
drafts  "upon  the  security  of "  like  drafts  on  Invemizio,  and 
that  the  Invemizio  draft  was  sent  to  them  with  a  letter  stat- 
iag  that  the  drawers  had  drawn  "  against  this  remittance  "  in 
favor  of  the  plaintiffs,  but  we  are  not  even  informed  whether 
they  knew  that  Invemizio  was  the  drawers'  debtor.  It  is  cer- 
tain that  they  were  unwilling  to  accept  drafts  on  the  drawers' 
credit  alone,  for  their  promise  to  accept  was  conditional  upon 
having  security.  An  unaccepted  draft  on  a  third  party  would 
furnish  no  security,  unless  the  drawee  was  the  drawers'  debtor, 
and  then  only  in  case  it  was  the  drawers'  intention  to  transfer, 
or  create  a  charge  or  lien  upon  the  debt.  It  is  fairly  to  be 
inferred,  therefore,  that  in  agreeing  to  accept  the  Invemizio 
draft  as  security  the  payees  understood  either  that  he  was 
obligated  to  accept  it,  or  that  he  had  funds  in  his  possession 
belonging  to  the  drawers.  Indeed,  it  might  almost  be  assumed 
as  a  matter  of  course  from  the  form  of  the  transaction  that  it 
was  but  a  means  to  enable  the  drawers  of  the  two  drafts  to 
transfer  or  realize  upon  a  credit  which  they  had  with  the  ulti- 
mate drawee,  Invemizio.  However,  we  are  dealing  with  what 
appear  to  be  ordinary  negotiable  bills,  and  I  doubt  whether  the 
fact  that  the  drawees  of  one  draft  stipulated  for  security  in  the 
form  of  another  draft  on  a  third  person  is  alone  sufficient  to 
justify  the  conclusion  as  a  matter  of  law  that  the  parties 
intended  the  latter  to  operate  to  transfer,  or  create  a  lien  or 
charge  upon  a  particular  fund.  So  far  then  as  this  submitted 
controversy  is  concerned  the  plaintiffs  must  rely  on  their  own 
equities. 

Viewing  the  matter,  then,  in  the  light  of  the  knowledge 
which  the  plaintiffs  had  when  they  purchased  the  Paris  draft, 
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the  case  is  simply  this:  Invemizio  in  Tortona,  Italy,  was 
indebted  to  Scholtz,  Sanchez  &  Co.  in  New  York  in  at  least 
the  sum  of  87,000  on  open  accomit.  The  latter  wished  to  con- 
vert that  credit  into  money.  They  had  an  arrangement  with 
a  firm  in  Paris  to  accept  their  drafts  secured  by  drafts  on 
Invemizio,  and  they  procured  the  plaintiffs  to  advance  them 
the  money  on  the  promise  of  the  Paris  firm  and  on  their  prom- 
ise to  furnish  the  required  draft  on  their  debtor.  More  briefly 
stated,  the  plaintiffs  purchased  a  draft  to  be  secured  by  a  draft 
on  the  drawers'  debtor.  Plainly  they  were  entitled  to  that 
security,  and  I  think  their  equities  in  it  are  to  be  determined 
according  to  the  intention  and  understanding  of  the  parties  to 
the  contract  of  purchase  and  sale,  of  which  the  stipulation  to 
give  secuiity  was  a  part.  The  fact  that  plaintiffs  had  other 
security  —  /.  e.,  the  conditional  promise  of  the  Paris  firm  — 
does  not  deprive  them  of  the  right  to  look  to  the  tdtimate  secu- 
rity for  reimbursement;  i.  e.,  the  debt  of  Invemizio.  Instead 
of  selling  the  Invemizio  draft  directly  to  the  plaintiffs,  a  draft 
on  an  intermediary,  secured  by  the  Invemizio  draft,  was 
employed.  Thus  the  plaintiffs  had  added  security  in  the  form 
of  that  intermediary's  promise  to  accept.  Still  the  real  pur- 
pose of  the  transaction  was  to  enable  the  drawers  to  realize 
upon  the  ultimate  security  Invemizio's  debt.  The  intermedi- 
aries having  failed  to  perfonn  their  promise,  I  think  we  may 
lay  them  altogether  out  of  the  case  and  treat  the  draft  on 
Invemizio  as  though  it  had  in  the  first  instance  been  made  to 
the  plaintiffs,  the  only  persons  who  parted  with  money  on  the 
faith  of  it.  Of  course,  if  the  plaintiffs  had  purchased  on  the 
credit  of  the  drawers,  as  is  the  case  of  the  ordinary  mercantile 
transaction  of  the  purchase  of  an  unaccepted  negotiable  bill, 
they  would  have  to  stand  on  an  equality  with  other  creditors 
of  the  drawers.  But  the  stipulated  facts  preclude  that  hypoth- 
esis. Security  was  to  be  given.  A  draft  was  to  be  dravm 
upon  a  drawee,  who,  the  plaintiffs  were  informed,  was  indebted 
to  the  drawers.  By  treating  that  unaccepted  draft  as  seciuity, 
the  parties,  in  legal  effect,  said  that  it  was  intended  to  trans^ 
fer  or  create  a  lien  or  charge  upon  the  drawee's  debt. 

It  is  wholly  immaterial  that  the  draft  was  never  presented 
to  or  accepted  by  Invemizio.     This  is  not  a  suit  on  the  draft. 
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We  are  only  concerned  with  the  rules  of  the  Law  Merchant  to 
the  extent  of  determining  whether  they  can  operate  to  deprire 
the  plaintiffs  of  their  plain  equities.  The  question  before  us  is 
whether  the  plaintiffs  or  Scholtz,  Sanchez  &  Co.,  in  whose 
shoes  the  defendant  stands,  shall  have  the  funds  which  Inver- 
nizio  has  turned  over.  Somewhat  differently  stated,  the  ques- 
tion is  whether  Scholtz,  Sanchez  &  Co.,  having  obtained  the 
plaintiffs'  money  on  the  faith  of  Invernizio's  debt  to  them, 
shall  now  be  permitted  to  collect  the  debt.  To  put  the  case  in 
a  plainer  light,  suppose,  instead  cf  making  an  assignment  for 
the  benefit  of  creditors,  Scholtz,  Sanchez  &  Co.  had  in  some 
way  obtained  payment  from  Invemizio  before  the  draft  on 
him  was  presented,  with  the  result  that,  when  it  was  presented, 
he  refused  to  accept  it.  Plainly  that  would  have  been  a  breach 
of  the  implied  obUgation  assumed  by  them  when  they  obtained 
the  plaintiffs'  money  in  part  at  least  on  the  faith  of  Invemizio's 
indebtedness  to  them.  Indeed  such  conduct  might  well  be 
characterized  by  a  harsher  term.  Can  there  be  any  doubt  that 
in  such  a  case  equity  would  treat  them  as  trustees  for  the 
plaintiffs  ?  I  am  unable  to  perceive  how  their  assignee,  who 
has  obtained  the  money  subject  to  the  plaintiffs'  equities,  is  in 
any  better  position. 

j  It  is  unnecessary  to  go  so  far  as  to  decide  that  the  draft 
j  operated  as  an  equitable  assignment,  and  the  cases  which  have 
^arisen  between  payee  and  drawees  are  not  in  point.  Indeed,  I 
think  that  the  parties  could  have  agreed  that  the  debt  of  the 
drawee  should  be  treated  as  security  without  in  any  way  inter- 
fering with  the  negotiability  of  the  bill.  If  they  intended  that 
Invemizio's  debt  should  be  a  security  for  the  ultimate  payment 
of  the  draft,  equity,  as  between  the  parties  or  volunteers,  can 
give  effect  to  that  intention  by  creating  a  lien  or  charge  upon 
the  debt,  if  not  by  raising  a  trust  out  of  the  circumstances  of 
the  case.  The  only  hesitation  I  have  is  as  to  whether  we  can 
say  from  the  agreed  facts  as  a  matter  of  law  that  such  was  the 
intention  of  the  parties.  In  Throop  Qrain  C  leaner  Company  v. 
Smith  (110  N.  Y.  83)  the  court  held  as  a  matter  of  law  that  the 
surroimding  circmnstances  showed  an  intention  of  the  parties 
that  the  drafts  drawn  by  a  creditor  on  its  debtor  should  operate 
to  transfer  the  debt  to  the  payee,  and  in  Fourth  Street  Bank  v. 
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Yardley  (165  XJ.  S.  634)  the  court  from  stated  facts  deduced  as 
matter  of  law  an  intention  of  the  parties  to  transfer  pro  tanto 
to  the  payee  of  a  check  a  fund  consisting  of  cash  and  collection 
items  in  the  hands  of  the  drawee  bank  belonging  to  the  drawer. 
In  that  case  Mr.  Justice  White  reviewed  the  authorities  bear- 
ing on  the  application  of  equitable  doctrines  in  such  cases.  As 
I  read  his  opinion,  the  controlling  consideration  was  that  the 
payee  had  parted  with  its  money  on  the  security  of  the  fimd  in 
the  hands  of  the  drawee.  To  be  sure  it  was  expressly  stated  in 
that  case  as  it  is  not  stated  in  this  that  the  plaintiff  relied  upon 
the  representations  made  with  respect  to  the  fund  in  the  hands 
of  the  drawee.  However,  it  is  expressly  stated  that  the  writ- 
ten promise  of  Demachy  &  F.  Seilliere  was  shown  the  plain- 
tiffs *'  to  induce  "  them  to  purchase  the  draft.  The  necessary 
conclusion,  then,  is  that  they  did  not  purchase  on  the  credit  of 
flie  drawers.  They  were  "  informed  "  by  the  drawers  that  the 
latter  "would  secure  the  draft"  by  one  on  Invemizio.  That 
statement  necessarily  implied  an  agreement  by  which,  as  a 
part  of  the  contract  of  purchase  and  sale  of  the  first  draft,  the 
drawers  were  thus  to  "secure"  it.  The  parties,  therefore, 
expressly  referred  to  the  Invemizio  draft  as  security  for  the 
payment  of  the  other.  It  could  not  before  acceptance  add  any 
security  whatever  unless  it  was  intended  by  it  to  transfer  or 
create  a  lien  or  charge  upon  a  fund  of  the  drawers  in  the  hands 
of  the  drawee.  The  plaintiffs  were  informed  that  the  drawee 
was  indebted  to  the  drawers  in  the  amount  of  the  draft  and 
thereupon  agreed  to  purchase  the  draft  thus  secured.  It  seems 
to  me  that  they  are  entitled  to  look  to  the  security  thus 
expressly  stipulated  for,  not  to  a  piece  of  paper,  which  added 
nothing  to  the  obligations  of  the  drawers,  but  to  the  fund 
which  gave  that  piece  of  paper  the  characteristics  of  a  security. 
The  plaintiffs  should  have  judgment  in  accordance  with  the 
terms  of  the  stipulation. 

Inoraham,  p.  J.,  and  McLaughlin,  J.,  concurred;  Dowling 
and  Laughun,  JJ.,  dissented. 

DowuNG,  J.  (dissenting): 

The  agreed  statement  of  facts  upon  which  this  controversy 
was  submitted  contains  no  recital  that  Muller,  Schall  &  Co. 


Digitized  by 


Google 


186  MuLLER  V.  Kling. 


First  Department,  February,  1912.  [VoL  149. 

relied  upon  the  promise  of  Demachy  &  F.  Seilliere  to  accept 
the  drafts  of  Scholtz,  Sanchez  &  Co.  upon  them  up  to  the  hmit 
of  250,000  francs,  upon  the  security  of  drafts  drawn  by  Scholtz, 
Sanchez  &  Co.  upon  Guiseppe  or  Jose  Invemizio  to  be  furnished 
therewith,  nor  does  it  appear  that  the  plaintiffs  were  induced 
to  purchase  the  drafts  in  question  upon  the  faith  of  any  such 
promise,  or  that  such  promise  was  a  vaUd  and  subsisting  one 
when  shown  to  plaintiffs.  Their  letter  is  not  in  the  record, 
nor,  in  fact,  is  there  any  document  signed  by  them  before  us 
from  which  we  can  determine  either  the  extent  to  which  they 
were  bound,  if  at  all,  or  their  reasons  for  refusing  to  fulfill 
their  promise.  Upon  the  facts  stipulated  all  that  is  apparent 
is  that  plaintiffs  bought  the  draft  in  suit  from  defendant's 
assignors,  knowing  of  a  promise  made  to  the  latter  by  the 
drawees  that  they  would  accept  the  draft  if  accompanied  by  a 
draft  to  a  like  amoimt  upon  a  debtor  of  the  assignors.  There 
was  no  privity  between  plaintiffs  and  Demachy  &  F.  SeiUiere. 
The  security  of  the  Invemizio  draft  was  not  for  plaintiffs'  bene- 
fit, but  for  that  of  Demachy  &  F.  Seilhere,  to  indemnify  them 
for  their  acceptance  by  a  good  draft  upon  a  third  party.  Plain- 
tiffs never  were  promised  the  Invemizio  draft  as  security  to 
them.  They  parted  with  their  money,  not  even  relying  upon 
the  promise  of  Demachy  &  F.  Seilhere  to  accept  the  draft  thus 
bought.  If  Demachy  &  F.  Seilliere  accepted  the  draft,  though 
imder  no  legal  obligation  to  do  so,  plaintiffs  had  obtained  all 
they  were  promised.  When  Demachy  &  F.  Seilliere  refused  to 
accept  the  draft,  being  under  no  apparent  legal  obUgation  so  to 
do,  and  returned  the  Invemizio  draft  to  defendant,  the  event- 
uality for  which  the  latter  draft  had  been  given  had  failed,  and 
the  Invemizio  account  remained  the  property  of  the  assignors, 
as  if  no  draft  thereon  had  ever  been  drawn.  The  transaction 
then  remained  one  of  the  simple  purchase  of  a  negotiable  bill 
of  exchange,  drawn  on  the  general  credit  of  the  drawer,  which 
could  not  operate  as  an  assignment  of  any  particular  account 
or  fund. 

Nor  can  plaintiffs  find  relief  under  the  provisions  of  the 
Negotiable  Instruments  Law  (Gen.  Laws,  chap.  50  [Laws  of 
1897,  chap.  612],  §  223;  Consol.  Laws,  chap.  38  [Laws  of  1909, 
chap.  43],  §  223),  because  thereunder  the  promise  in  writing  to 
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accept  a  bill  before  it  is  drawn  must  be  unconditional  before  it 
can  be  deemed  an  actual  acceptance  in  favor  of  every  person 
who  upon  the  faith  thereof  received  the  bill  for  value.  Here 
the  promise  was  not  unconditional,  but  by  its  very  terms  con- 
ditional, and  it  does  not  appear  that  plaintiffs  received  the  biU 
upon  the  faith  of  the  promise. 

It  would  seem,  thei-efore,  that  judgment  should  be  given  in 
favor  of  defendant,  with  costs. 

Laughun,  J.,  concurred. 

Judgment  ordered  for  plaintiffs  in  accordance  with  stipula- 
tion.    Order  to  be  settled  on  notice. 


BRrooET  Shanley,  as  Administratrix,  etc.,  of  James  Shan- 

LEY,   Deceased,   Respondent,  v.  The  City  of  New  York, 

Appellant. 

Second  Department,  February  16,  1912. 

Kaster  and  servant  — negligence— death  of  workman  in  manhole  — 
Employers'  Liability  Act  —  foreman  and  superintendent  distin- 
guished— liability  of  master  for  neglect  of  fellow-servant. 

In  an  action  to  recover  damages  for  the  death  of  the  plaintiffs  intestate, 
based  upon  the  alleged  negligence  of  the  foreman  of  a  gang  of  men  sent 
out  by  the  defendant  to  remove  an  obstruction  from  one  of  the  sewers, 
it  appeared  that  while  the  deceased  was  in  a  manhole  manipulating  a 
rod  for  the  purpose  of  removing  the  obstruction,  a  sudden  rush  of  water 
came  upon  him,  and  after  several  futile  attempts  on  the  part  of  those 
who  were  at  hand  to  rescue  him,  he  was  overcome  and  drowned. 

Held,  that  under  the  evidence  the  alleged  foreman  was  not  a  superin- 
tendent within  the  meaning  of  the  Employers'  Liability  Act,  so  as  to 
entitle  the  plaintiff  to  recover  on  that  ground; 

That  the  deceased,  an  experienced  man,  elected  to  do  the  work  in  ques- 
tion, knowing  all  the  surroundings,  and  that  he  himself  directed  the 
removal  of  a  ladder  which  would  have  enabled  him  to  escape. 

There  is  a  distinction  between  a  foreman  or  leader  of  a  gang  of  men  and 
a  superintendent  such  as  is  described  in  the  Employers'  Liability  Act. 

Where  the  work  is  such  that  the  master  owes  no  duty  of  furnishing  a 
superintendent  as  a  part  of  the  corps  of  competent  fellow-servants,  or  if 
he  has  furnished  a  competent  superintendent  and  the  accident  happened 
through  no  neglect  of  such  superintendent,  but  through  the  error  or 
neglect  of  a  fellow-servant  engaged  in  the  carrying  out  of  the  details  of 
the  work,  there  is  no  liability  under  the  Employers'  Liability  Act. 
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Appeal  by  the  defendant,  The  City  of  New  York,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
18th  day  of  January,  1911,  upon  the  verdict  of  a  jury  for 
$3,500,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  21st  day  of  February,  1911,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

James  D.  Bell  [Frank  Julian  Price  and  Archibald  R- 
Watson  with  him  on  the  brief],  for  the  appellant. 

Robert  H,  Roy^  for  the  respondent. 

Woodward,  J. :  ^^ 

Plaintiff's  intestate  was  one  of  a  gang  of  five  men  ^  ^^  \a) 
by  the  defendant  on  the  afternoon  of  November  24,  1^  '^^jid 
clear  an  obstruction  from  one  of  the  sewei-s  at  Frost  ^*^^'^e  ^^ 
Graham  avenue  in  the  borough  of  Brooklyn.    Whil^  • 

in  the  manhole  manipulating  a  rod  for  the  purpose  of  r^03(7  Vjil^ 
the  obstruction  which  had  caused  the  sewage  to  back  \xn  i  l 
the  cellars  in  that  locality,  a  sudden  rush  of  waters  cartie  u 
him,  and  after  several  futile  attempts  on  the  part  of  those  \^^ 
were  at  hand  to  rescue  him,  he  was  overcome  and  drowned 
This  action  is  predicated  upon  the  alleged  negligence  of  the 
superintendent  of  this  work  under  the  provisions  of  the  Employ- 
ers' Liabihty  Act,  and  the  most  important  question  (for  there  is 
no  other  possible  groimd  of  liabihty)  is,  whether  the  foreman 
of  this  gang  of  men,  sent  out  to  do  an  isolated  piece  of  work  in 
clearing  out  an  obstruction  in  a  sewer  pipe,  was  "intrusted 
with  and  exercising  superintendence,  whose  sole  or  principal 
duty  is  that  of  superintendence,  or,  in  the  absence  of  such  super- 
intendent, of  any  person  acting  as  superintendent  with  the 
authority  or  consent  of  such  employer,"    (See  Labor  Law 
[Consol.  Laws,  chap.  31;  Laws  of  1909,  chap.  36],  §  200.)    The 
jury  has  found  a  verdict  in  favor  of  the  plaintiff,  and  if  this 
foreman  was  in  fact  a  superintendent  within  the  meaning  of 
the  Employers'  Liability  Act,  it  would  go  a  long  way  to 
support  the  judgment. 
The  learned  counsel  for  the  respondent  asserts  that  "  There 
^n  be  no  question  that  Lowery  had  been  appointed  foreman  of 
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the  gang,"  but  no  evidence  is  pointed  out  to  show  that  the 
defendant  had  ever  appointed  him  as  foreman.  However  this 
may  be,  there  is  a  distinction  between  a  mere  foreman  or  leader 
of  a  gang  of  men,  and  a  superintendent  such  as  is  described 
in  the  act  here  under  consideration.  {Ahrahamson  v.  General 
Supply  &  Construction  Co.,  112  App.  Div.  318.)  Upon  the 
question  of  superintendence  the  learned  counsel  for  the  respond- 
ent calls  attention  to  the  testimony  of  Lowery  that  ^'  I  ordered 
the  ladder  down  right  away  to  him,  and  the  water  c^me  to 
about  here  on  him.  When  I  ordered  the  ladder  to  be  taken  to 
him,  I  kept  my  eyes  on  him; "  to  the  testimony  of  Higgins,  the 
general  foreman  in  the  sewer  department,  who  was  not  present 
at  the  time  of  the  accident,  that  ^*  One  man  was  designated 
over  each  gang  sent  out;"  to  the  testimony  of  Tuffey,  one  of 
the  workmen  in  the  gang,  that  "  Mr.  Lowery  had  charge  of  the 
gang; ''  to  the  testimony  of  Graham,  another  member  of  the 
gang,  that  *'  Mr.  Lowery  was  foreman  of  that  gang; "  and  to 
the  testimony  of  Hickey,  another  workman,  that  "  Lowery 
was  the  foreman  in  charge."  This  is  the  entire  testimony  to 
which  attention  is  called  as  tending  to  support  the  respondent's 
first  point,  that  *' Lowery  was  a  superintendent  within  the 
meanmgof  the  Employers'  Liability  Act."  Mr.  Higgins,  who 
says  he  was  the  "  foreman  over  the  gang  of  men  sent  out  to 
clean  the  sewers,"  under  the  bureau  of  sewers,  does  not  say 
that  Lowery  was  a  foreman;  he  merely  says:  "  One  man  was 
designated  over  each  gang  sent  out.  Lowery  did  not  receive 
any  more  pay  than  any  of  the  other  men  employed  with  him  in 
that  gang.  I  know  that  Lowery  did  the  actual  work  with  the 
other  men  of  cleaning  out  the  sewers.  It  is  a  fact  that  Lowery 
himself  would  go  into  the  holes  and  rod  these  places."  Lowery 
himself  says:  ^' When  I  arrived  there,  I  went  down  the  first 
manhole  myself,  and  I  took  a  small  bulk  out  of  it.  *  *  *  I 
often  went  down  these  manholes  myself  at  times — always 
did.  It  was  part  of  my  duty  when  I  went  out ;  part  of  my  duty, 
the  same  as  any  of  the  rest  of  them.  I  had  been  working  for 
the  sewer  department  before  this  accident,  a  little  over  eleven 
years."  John  J.  Graham,  one  of  the  gang,  says:  ''The  work 
Lowery  did  was  to  go  down  in  the  hole  the  same  as  the  other 
men.   That  was  his  business  to  rod  holes,  him  and  Mr.  Shanley  " 
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(plaintiff's  intestate).  There  is  not  a  suggestion  anywhere  in 
the  testimony  that  the  city  of  New  York,  either  by  any  of  its 
officials  or  by  any  one  charged  with  the  duty  of  superintend- 
ing the  sewers,  had  ever  even  appointed,  or  knew  of  the  appoint- 
ment of  Lowery  as  a  foreman,  much  less  to  the  position  of  a 
superintendent.  Laferentially  the  testimony  indicates  that 
Mr.  Higgins,  who  says:  "I  was  acting  foreman  of  the  repair 
yard.  Bureau  of  Sewers.  I  was  foreman  over  the  gang  of  men 
sent  out  to  clean  the  sewers,"  had  '* designated"  Lowery  as 
being  "over"  the  particular  gang  sent  out  to  do  this  work, 
but  this  is  the  nearest  approach  to  any  testimony  showing 
authority  in  Lowery,  with  the  exception  of  the  testimony  of 
some  of  his  fellow-laborers,  that  Lowery  was  the  foreman  in 
charge  of  this  gang.  It  looks  very  much  as  though  the  pro- 
bative evidence  went  no  further  than  to  show  that  Lowery  was 
designated  as  being  "  over  "  this  particular  gang  of  men  in  the 
performance  of  this  single  job,  not  by  a  superintendent,  but  by 
one  who  claimed  no  higher  authority  than  that  of  a  foreman. 
The  job  itself  was  of  such  a  character  that  it  did  not  require 
the  employment  of  a  superintendent;  the  master  could  intrust 
the  work  to  competent  fellow-servants,  for  it  involved  no  diffi- 
cult problems  in  the  ordinary  sense;  it  was  merely  going  down 
into  a  manhole  connecting  with  a  sewer  pipe  and  running  a 
long  rod  through  the  pipe  in  the  effort  to  dislodge  the  obstruc- 
tion, and  while  in  this  particular  instance  there  was  a  body  of 
water  back  of  the  obstruction  which  resulted  in  a  tragedy,  the 
fact  was  well  known  to  all  of  the  men  who  were  engaged  in 
the  work,  and  plaintiff's  intestate  had  had  more  than  a  year  of 
experience  in  this  line  of  work,  and  all  of  those  who  were  there 
appear  to  have  been  familiar  with  the  details  of  the  work  and 
knew  just  what  to  do.  There  is  nothing  suggested  as  being 
necessary  to  this  work  which  any  man  of  ordinary  intelligence 
could  not  perform  as  well  alone  as  under  the  direction  of  a 
superintendent,  and  there  is  absolutely  no  evidence  in  the  case 
to  show  that  any  one  of  the  fellow-servants  was  not  competent. 
Where  the  work  is  such  that  the  master  owes  no  duty  of  fur- 
nishing a  superintendent  as  a  part  of  the  corps  of  competent 
fellow-servants;  or  if  he  has  furnished  a  competent  superin- 
tendent and  the  accident  happened  through  no  neglect  of 
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such  superintendent,  but  through  the  error  or  neglect  of  a 
fellow-servant  engaged  in  the  carrying  out  of  the  details  of  the 
work,  there  can  be  no  liability  under  the  Employers'  Liability 
Act.  {Abrahamson  v.  General  Supply  &  Construction  Co., 
supra.)  Here  there  is  no  evidence  that  a  superintendent  was 
employed;  no  evidence  from  which  the  necessity  or  justifica- 
tion for  the  employment  of  a  superintendent  can  be  spelled 
out,  and  it  cannot  be  presumed,  in  the  absence  of  such  evi- 
dence, that  the  defendant  would  employ  a  superintendent  ifor 
this  simple  work.  This  is  not  the  case  of  a  man  being  sent 
into  a  dangerous  situation  by  one  of  superior  authority  upon 
an  impUed  assurance  that  the  place  is  safe,  for  it  clearly 
appears  from  the  imdisputed  evidence  that  Lowery  himself 
offered  to  go  into  the  hole,  but  was  overruled  by  plaintiff's 
intestate.  Lowery  testifies  that  after  going  into  the  first  man- 
hole himself,  '  *  I  came  up  and  we  went  up  to  the  second  manhole 
and  it  was  up  with  about  six  feet  of  water,  and  we  put  the  rods 
on  with  a  three-prong  grappler,  and  tried  to  break  it  from  the 
top,  and  I  told  Shanley  we  would  have  to  go  down  and  rod  it, 
and  he  said,  '  I  will  go  down,'  and  I  said,  '  Jim,  you  better  let 
me  go  down; '  and  he  said,  ^  No,  you  are  down  often  enough.^  '* 
Lowery  is  corroborated  in  this  by  one  other  witness,  and  it  is 
not  disputed,  so  that  it  clearly  appears  that  plaintiff's  intestate 
made  the  choice  of  who  should  go  down  into  the  hole,  and  the 
strongest  evidence  in  the  case  appears  to  be  that  Shanley 
directed  that  the  ladder,  on  which  he  had  descended  to  the  bot- 
tom, shotdd  be  withdrawn  from  the  hole.  It  thus  appears  that 
Shanley,  an  experienced  man,  not  only  elected  to  go  into  this 
hole,  knowing  all  of  the  surroundings,  but  that  he  himself 
directed  the  removal  of  the  ladder,  which  would  have  enabled 
him  to  escape. 

There  was  great  confusion  in  the  evidence  as  to  just  what 
occurred  after  the  rush  of  waters  began ;  it  is  apparent  that 
witnesses  on  either  side  of  the  controversy  were  greatly  excited, 
and  that  their  recollection  of  events  in  their  sequence  is  not  at 
all  clear,  but  the  great  weight  of  probable  evidence  is  against 
the  theory  on  which  the  plaintiff  has  recovered.  The  fellow- 
servants  of  Shanley,  while  disagreeing  as  to  some  of  the  details, 
appear  to  have  been  inoimediately  present,  and  to  have  been 
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attentiv43  to  the  details  of  the  work,  all  of  them  participating, 
without  orderspr  instructions  from  any  one,  and  as  we  have 
already  pointed  out,  there  is  an  utter  lack  of  evidence  to  estab- 
lish that  Lowery  was  a  superintendent  within  the  meaning  of 
the  Employers'  LiabiUty  Act.  The  master  had  supplied  all  of  the 
appliances  shown  to  be  reasonably  necessary  for  the  work.  To 
have  bags  filled  with  sand  or  manure  was  not  necessary,  for 
the  evidence  was  that  there  were  no  breaks  in  the  pipes,  and 
these  contrivances  were  only  employed  to  stop  leaks,  while  the 
sole  object  of  the  employment  at  the  point  of  the  accident  was 
to  open  the  sewer  and  let  the  flood  waters  run  through.  The 
fellow-servants  were  not  shown  to  be  incompetent  in  any 
regard,  and  the  master  having  supplied  the  proper  tools  and 
appliances  and  competent  feUow-servants,  was  not  boimd  to 
provide  a  superintendent  to  see  that  these  tools  and  appliances 
were  placed  in  the  most  advantageous  position  to  be  available 
in  the  event  of  an  accident,  or  to  hold  competent  fellow- 
servants  to  a  point  of  immediate  attention  in  anticipation  of 
an  accident,  which,  in  the  ordinary  course  of  events,  was  not 
to  be  expected,  for  the  evidence  does  not  disclose  that  the  work 
was  ordinarily  of  a  hazardous  kind,  however  impleasant  it 
might  be.  There  being  no  occasion  for  a  superintendent;  there 
being  nothing  in  the  work  requiring  anything  more  than  com- 
petent fellow-servants  in  its  performance,  and  there  having 
been  no  assumption  of  authority  on  the  part  of  Lowery,  who 
appears  to  have  given  way  to  Shanley,  this  judgment  cannot 
be  supported  on  the  authority  of  any  previous  adjudication  or 
by  any  legislative  enactment. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Thomas,  Carr  and  Eich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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SAifUEL  Larner,  Eespondent,  v.  New  York  Transportation 
Company,  Appellant. 

Second  Department,  February  16,  1912. 

Kotor  vehicles — negligence  —  collision  with  automobile  —  contributory 

negligence. 

In  an  action  to  recover  for  personal  injuries  alleged  to  have  been  caused 
by  a  collision  with  an  automobile  the  plaintiff  stated  that  he  was  upon 
a  walk  in  the  middle  of  the  street;  that  he  saw  a  street  car  coming 
thirty-five  or  forty  feet  away;  that  he  stepped  from  the  platform  to  cross 
the  car  track  and  was  struck  by  one  of  defendant's  taxicabs.  There 
was  no  evidence  that  the  taxicab  was  being  operated  negligently;  that 
there  was  any  reason  for  the  defendant's  driver  to  anticipate  that  any 
one  was  going  to  step  down  from  the  platform  into  his  pathway,  or  that 
the  plaintiff  had  exercised  any  intelligent  degree  of  care. 

Held,  that  under  such  circumstances  the  case  should  not  have  been 
submitted  to  the  jury. 

Appeal  by  the  defendant,  the  New  York  Transportation 
Company,  from  a  judgment  of  the  Municipal  Court  of  the  city 
of  New  York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff, 
entered  upon  the  verdict  of  a  jury  rendered  on  the  9th  day  of 
June,  1911. 

Arthur  K.  Wing  [Oeorge  S.  Wing  with  him  on  the  brief], 
for  the  appellant. 

SoL  L.  Youngentoby  for  the  respondent. 

Woodward,  J. : 

This  case  never  ought  to  have  been  submitted  to  a  jury.  It 
is  an  action  to  recover  for  personal  injuries,  the  plaintiff  hav- 
ing been  injured  by  a  collision  with  an  automobile  at  or  near 
the  New  York  approach  to  the  Williamsburgh  bridge.  His 
own  version  is  that  he  was  upon  a  walk  in  the  middle  of 
Delancey  street,  near  Norfolk  street;  that  he  was  looking  for 
a  car  or  wagon  along  the  street  railroad  tracks;  that  he  saw  a 
car  coining  thirty-five  or  forty  feet  away;  that  there  were  no 
obstructions,  and  that  he  stepped  down  from  the  platform  to 
cross  the  railroad  track  and  was  immediately  struck  by  one  of 
defendant's  taxicabs.  There  is  no  evidence  that  the  taxicab 
App.  Div.  -Vol.  CXLIX.        1 3 
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was  being  operated  negligently;  that  there  was  any  reason  for 
the  defendant's  driver  to  anticipate  that  any  one  was  going  to 
step  down  from  this  platform  into  his  pathway,  or  that  the 
plaintiff  had  exercised  any  intelligent  degree  of  care.  He  says 
that  he  was  looking  for  a  trolley  car  or  wagon,  that  he  saw  a 
car  approaching  thirty-five  or  forty  feet  away,  but  no  wagon 
or  automobile,  although  it  is  certain,  if  the  automobile  struck 
him  as  soon  as  he  stepped  down  from  the  platform,  it  must 
have  been  between  him  and  the  trolley  car,  and  in  plain  view 
all  of  the  time.  To  meet  the  requirements  of  the  law,  one 
must  look  with  the  purpose  of  finding  out,  and  it  is  inconceiv- 
able that  if  the  plaintiff  had  looked  with  this  purpose,  he 
should  not  have  seen  this  taxicab  immediately  in  front  of  him. 
All  that  can  be  said  from  the  evidence  is  that  the  plaintiff  was 
struck  by  a  taxicab  and  injured.  No  negligence  of  the  defend- 
ant is  shown;  no  freedom  from  contributory  negligence  is  even 
fairly  suggested  by  the  evidence.  Moreover,  the  learned  trial 
court  permitted  objectionable  testimony  over  the  objection  and 
exception  of  the  defendant,  and  the  case  generally  was  lacking 
in  the  elements  to  establish  a  legitimate  cause  of  action. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Carr  and  Eich,  JJ.,  concurred;  Thomas,  J., 
concurred  in  result. 

Judgment  of  the  Mimicipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 


The  Peter  Barrett  Manufacturing  Company,  Appellant,  v. 
Fred  Van  Eonk,  Defendant,  Impleaded  with  Everett  E. 
Wheeler,  Eespondent. 

Second  Department,  February  16,  1912, 

Lien— enforcement  of  chattel   mortgrage— priority  of  lien  of  livery 
stable  keeper  in  possession. 

In  an  action  brought  against  the  mortgagor  and  a  livery  stable  keeper  m 
possession  to  enforce 'a  chattel  mortgage  lien  on  a  truck  it  appeared  that 
the  mortgagor  delivered  several  horses  and  trucks  to  the  livery  stable 
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keeper  under  an  agreement  whereby  he  -was  to  pay  a  certain  sum  per 
month  for  board  and  storage.  Subsequently  the  mortgagor  left  the 
truck  in  question  with  the  Uvery  stable  keeper  without  any  express 
agreement  for  its  storage.  Prior  to  the  commencement  of  this  action  the 
mortgagor  took  away  all  but  two  horses  and  the  truck  in  question. 

Held^  that  the  Uvery  stable  keeper  was  not  entitled  to  retain  possession  of 
the  truck,  on  which  the  plaintiff  held  a  chattel  mortgage,  for  the  pay- 
ment of  the  board  of  the  horses  and  storage  of  other  trucks,  except  for 
the  reasonable  charge  of  storage  for  the  same,  afl  such  truck  was  not 
included  in  his  agreement  for  storage; 

That  he  would  undoubtedly  have  a  lien  upon  the  entire  number  of  horses 
and  tracks  which  were  delivered  to  him  under  the  agreement  to  such  an 
esrtent  that  he  might  hold  all  or  any  of  them  until  the  payment  of  all 
charges. 

It  seems^  that  if  the  truck  in  question  had  been  a  part  of  the  group  of 
chattels  originally  delivered  to  the  livery  stable  keeper,  and  he  had,  act- 
ing in  good  faith,  retained  possession  of  the  truck  for  his  debt,  he  might 
be  entitled  to  hold  it. 

Appeal  by  the  plaintiff,  The  Peter  Barrett  Manufacturing 
Company,  from  a  judgment  of  the  Municipal  Court  of  the  city 
of  New  York,  borough  of  Brooklyn,  in  favor  of  the  defendant 
Wheeler,  rendered  on  the  2d  day  of  May,  1911. 

Cyrus  V.  Washburn  [Oeorge  W.  Sickels  with  him  on  the 
brief],  for  the  appellant. 

Robert  H.  Wilson^  for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  enforce  a  purchase-money  chattel 
mortgage  hen  against  defendant  Van  Eonk,  mortgagor,  and 
the  defendant  Wheeler,  a  hvery  stable  keeper  in  possession. 
Plaintiff  sold  a  single  market  truck  to  the  defendant  Van  Ronk 
for  the  sum  of  $300.  The  delivery  was  made  on  the  6th  day  of 
August,  1909,  and  on  that  day  the  defendant  Van  Eonk  exe- 
cuted a  purchase-money  chattel  mortgage,  which  was  duly 
filed  on  that  day  and  was  duly  renewed  on  the  28th  day  of 
July,  1910.  On  the  1st  day  of  August,  1909,  the  defendant 
Van  Ronk  brought  seven  horses  and  harness  and  four  trucks  to 
the  defendant  Wheeler  for  board  and  storage.  The  rate  of 
board  was  agreed  upon  at  $25  per  month  for  each  horse,  no 
separate  charge  being  made  for  the  trucks  and  harness.  Prior 
to  the  commencement  of  this  action  the  defendant  Van  Eonk 
took  away  all  but  two  of  the  hors^^s,  liarness  and  one  truck,  the 
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defendant  Wheeler  surrendering  the  same.  The  truck  which 
was  left  was  the  one  on  which  defendant  Van  Bonk  had  given 
the  chattel  mortgage  to  the  plaintiff.  On  the  1st  of  December, 
1910,  the  purchase  money  being  impaid,  demand  was  made  for 
the  truck.  The  truck  being  in  the  possession  of  the  defendant 
Wheeler,  a  livery  stable  keeper,  the  plaintiff,  on  the  10th  day 
of  December,  1910,  offered  to  pay  to  the  defendant  Wheeler  all 
his  reasonable  and  proper  charges  for  the  keeping  and  storing 
of  the  truck,  but  the  defendant  Wheeler  refused  to  surrender 
the  same,  claiming  a  lien  thereon  for  the  entire  bill  contracted 
by  the  defendant  Van  Eonk  for  the  board  and  storage  of  .the 
horses  and  trucks.  The  only  question  of  law  in  the  case  is 
whether,  under  the  Lien  Law,  the  defendant  Wheeler  was 
entitled  to  retain  possession  of  the  truck,  on  which  the  plaintiff 
held  a  chattel  mortgage,  for  the  payment  of  the  debt  of  the 
defendant  Van  Ronk,  who  was  the  mortgagor  in  possession. 

It  does  not  clearly  appear  when  the  particular  truck  in  ques- 
tion came  into  the  possession  of  the  defendant  Wheeler,  but  it 
was  not  dehvered  to  the  defendant  Van  Bonk  until  the  6th  day 
of  August,  1909,  at  which  time  the  chattel  mortgage  in  question 
was  given,  and  was  duly  filed  upon  that  day.  This  being  the 
case,  the  truck  now  under  consideration  could  not  have  been 
one  of  the  seven  horses  and  harness  and  four  trucks  which 
were  placed  in  the  custody  of  the  defendant  Wheeler  by  the 
defendant  Van  Ronk,  under  an  agreement  that  the  defendant 
Van  Ronk  would  pay  to  the  defendant  Wheeler  twenty-five 
dollars  per  month  for  the  board  of  each  horse,  no  separate  con- 
tract being  made  in  reference  to  the  trucks.  The  rights  of  the 
defendant  Wheeler,  it  would  seem  to  us,  were  determined  by 
the  contract  of  August  1,  1909,  five  days  before  the  defendant 
Van  Ronk  became  the  owner  of  the  particular  truck  in  ques- 
tion. He  would  undoubtedly  have  a  lien  upon  the  entire 
nmnber  of  horses  and  trucks  which  were  dehvered  to  him 
at  that  time  for  the  board  of  the  seven  horses.  (Lien  Law 
[Consol.  Laws,  chap.  33;  Laws  of  1909,  chap.  88],  §  183.) 
We  are  incUned  to  the  opinion  that  this  hen  would  attach  to 
the  property  thus  delivered  to  such  an  extent  that  he  might 
hold  all  or  any  of  such  property  until  all  charges  for  board  of 
the  horses  and  for  the  storage  of  the  trucks  was  paid,  but  the 


Digiti 


zed  by  Google 


Barrett  Manufacturing  Co.  v.  Van  Ronk.    197 

App.  Div.]  Second  Department,  February,  1912. 

terms  of  the  statute  require,  as  a  condition  of  any  lien  upon 
"  any  wagon,  truck,  cart,  carriage,  vehicle  or  harness,  of  any 
kind  or  description,  stored  or  kept,''  that  an  express  or  implied 
agreement  shall  be  made  with  the  owners  thereof,  whether 
such  owner  be  a  mortgagor  remaining  in  possession  or  other- 
wise, "  for  the  sum  due  him  for  the  care,  keeping,  boarding  or 
pasturing  of  the  animal,  or  for  the  keeping  or  storing  of  any 
wagon,  truck,  cart,  carriage,  vehicle  and  harness,  under  the 
agreement,''  etc.  Here  there  was  an  express  agreement  that 
the  defendant  Wheeler  was  to  be  paid  twenty-five  dollars  per 
month  for  each  horse,  and  the  Uen  undoubtedly  attached  to  each 
horse,  and  to  each  harness  or  truck  deUvered  to  the  defendant 
Wheeler  on  the  first  day  of  August.  But  the  truck  involved 
in  this  litigation  was  not  among  the  trucks  so  delivered,  for  it 
had  not  at  that  time  been  delivered  to  the  defendant  Van 
Ronk.  When  on  the  6th  day  of  August,  1909,  the  plaintiflf 
delivered  the  truck  to  Van  Ronk,  it  was  subject  to  a  chattel 
mortgage,  duly  filed,  and  which  gave  notice  to  all  of  the  world 
of  the  rights  of  the  plaintiflf  in  such  truck.  It  does  not  appear 
that  this  truck  was  delivered  to  the  defendant  Wheeler  with 
any  express  agreement  as  to  the  amount  which  should  be  paid 
for  its  storage,  though  there  would  probably  be  an  impUed 
agreement  to  pay  the  usual  charges  for  such  storage.  But 
being  delivered  at  a  time  subsequent  to  the  contract  by  which 
the  defendant  Van  Eonk  had  agreed  to  pay  twenty-five  dol- 
lars per  month  for  the  board  of  each  one  of  the  seven  horses, 
and  when  Van  Ronk  had  only  a  qualified  ownership  in  the 
chattel,  it  was  not  in  his  power  to  deal  with  the  truck  in  a 
manner  to  involve  it  in  the  indebtedness  previously  contracted 
for  by  him.  He  could  not  sell  the  truck  and  pay  the  money  over 
to  Wheeler  in  discharge  of  his  own  obligations;  he  could  not 
give  the  truck  to  Wheeler  in  payment  of  his  own  debt,  or  in  dis- 
cbarge of  the  obligation  of  the  contract.  How  then  could  he,  by 
merely  delivering  this  truck  for  storage,  give  a  hen  upon  it  for 
the  payment  of  the  board  and  storage  of  property  previously 
placed  in  the  possession  of  the  defendant  Wheeler,  and  to  which 
the  lien  had  already  attached  ?  We  think  it  is  entirely  clear  that 
the  Lien  Law  never  contemplated  such  a  result  as  this.  If  the 
truck  had  been  a  part  of  the  group  of  chattels  originally  deUv- 
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ered  to  the  defendant  Wheeler,  and  he  had,  acting  m  good 
faith,  held  on  to  this  particular  truck  for  his  debt,  it  might  be 
that  he  woidd  be  entitled  to  hold  it,  but,  under  the  circum- 
stances here  disclosed,  we  are  clearly  of  the  opinion  that  there 
could  be  no  lien  attaching  to  this  particular  truck,  except  for 
the  reasonable  charge  of  storage  for  the  same. 

The  judgment  appealed  from  should  be  reversed,  and  the 
plaintiff  should  have  judgment  directing  the  sale  of  the  chattel 
and  the  disbursement  of  the  fund  in  harmony  with  this  opinion, 
with  costs. 

Jenks,  p.  J.,  Thomas,  Cabr  and  Eich,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  judgment 
directed  for  plaintiff,  with  costs,  in  accordance  with  opinion. 


William  H.  Gompert,  Respondent,  v.  Patrick  J.  Healy, 

Appellant. 

Second  Department,  February  2,  1912. 

Contract — building  contract  —  substantial  performance. 

Substantial  performance  of  a  contract  to  supervise  the  erection  of  a 
dwelling-house  is  performance,  the  only  deviations  permitted  being 
minor,  unimportant,  inadvertent  and  unintentional. 

Thus,  one  alleging  substantial  performance  of  such  contract  cannot  recover 
-where,  as  found  by  the  jury,  his  failure  to  require  the  installation  of 
the  plumbing  system  called  for  by  the  specifications  deprived  him  of  the 
right  to  recover  nearly  twenty-five  per  cent  of  his  commissions. 

Appeal  by  the  defendant,  Patrick  J.  Healy,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough 
of  Brooklyn,  in  favor  of  the  plaintiflF,  rendered  on  the  20th  day 
of  May,  1911,  upon  the  verdict  of  a  jury,  for  the  sum  of  $200 
and  $24.40  costs. 

Humphrey  J.  Lynch,  for  the  appellant. 

Robert  S.  Krisieller,  for  the  respondent. 

HmSCHBERG,  J.: 

The  plaintiff  has  recovered  judgment  in  an  action  brought 
for  services  rendered  in  the  supervision  of  the  erection  of  a 
house  for  the  defendant  upon  plans  prepared  by  the  plaintiff. 
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The  contract  was  an  entire  one  and  entitled  the  plaintiff  to  the 
sum  of  ten  per  cent  upon  the  cost  of  the  dwelling.  The  ten 
per  cent  amounted  to  the  siun  of  $780  and  one-half  of  this  sum 
had  been  paid  to  the  plaintiff  before  the  action  was  brought. 
The  action  was  brought  to  recover  the  balance  of  $390,  and  the 
verdict  of  the  jury  was  reached  by  deducting  the  sum  of  $190 
for  damages  occasioned  by  failure  of  performance  on  the  part 
of  the  plaintiff  in  permitting  a  plumbing  system  to  be  installed 
which  deviated  in  many  essential  partictdars  from  those 
required  by  the  plans  and  specifications. 

The  action  is  brought  on  an  allegation  of  entire  performance, 
and  as  the  learned  counsel  for  the  respondent  states  in  his  brief, 
"  the  only  material  question  of  law  involved  is  whether  there 
was  a  substantial  performance  of  the  contract  sufficient  to  have 
permitted  a  recovery  upon  an  allegation  of  performance  of  the 
contract. "  It  seems  quite  clear  that  this  question  of  law  must  be 
resolved  against  the  contention  of  the  respondent.  Substantial 
performance  is  performance,  the  deviations  permitted  being 
minor,  tmimportant,  inadvertent  and  imintentional.  In  this 
case,  by  the  verdict  of  the  jury  it  has  been  decided  that  the 
omissions  were  substantial,  being  sufficient  to  deprive  the  plain- 
tiff of  a  right  to  recover  nearly  twenty-five  per  cent  of  the 
contract  price. 

In  Lashinsky  v.  Silverman  (48  Misc.  Eep.  601)  it  was  held  by 
the  Appellate  Term  that  where  a  contractor  had  failed  to  comply 
with  the  terms  of  his  agreement  to  an  extent  represented  by 
ten  per  cent  in  some  particulars  and  fifteen  per  cent  in  others, 
he  had  failed  to  show  substantial  performance  of  his  undertak- 
ing and  could  not  recover.  In  Ketchum  v.  Herrington  (45 
N.  Y.  St.  Eepr.  59)  it  was  held  that  defects  in  construction 
which  would  exceed  one-third  of  the  contract  price  were  incon- 
sistent with  a  finding  of  substantial  performance  and  would  not 
support  a  conclusion  that  the  plaintiff  was  entitled  to  recover. 
To  the  same  effect  is  the  case  of  Spence  v.  Ham  (27  App.  Div. 
379;  affd.,  163  N.  T.  220). 

The  judgment  must  be  reversed. 

Jenes,  P.  J.,  Burr,  Carr  and  Rich,  JJ.,  concurred. 

Judgment  of  the  Mtmicipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 
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Cornelia  Kellum,  Respondent,  v,  Alice  J.  Cork  and  Others, 
Respondents,  Impleaded  with  The  Mission  op  the  Immacu- 
late Virgin  for  the  Protection  of  Homeless  and  Desti- 
tute Children,  Appellant. 

Second  Department,  February  16,  1912. 

Partition  —  determination  of  rights  of  adverse  holder  —  appeal  — 
reversal  on  specific  issue — judgment  in  action  of  ejectment  —  res 
adjudicata  —  new  trial  —  evidence  —  presumption  —  lost  grant  — 
twenty  years'  possession  essential  —  computation  of  period — inter- 
ruption of  adverse  possession. 

An  action  for  partition  may  be  maintained  even  when  the  premises  are 
held  adversely.  The  right,  title  and  interest  of  the  adverse  holder  may 
be  determined  in  the  action  as  an  incident  to  the  main  relief  of 
partition. 

The  fact  that  a  judgment  has  been  reversed  on  appeal  because  of  an  error 
in  the  exclusion  of  evidence  does  not  mean  that  the  appellate  court 
considered  all  other  points  of  attack  untenable. 

Where  a  judgment  for  the  plaintiff  in  an  action  of  ejectment  which  had 
been  directed  by  the  Appellate  Division  was  vacated  on  payment  of 
costs  by  the  defendant  under  the  then  existing  statutory  right  for  a 
new  trial  in  such  action,  the  judgment  was  not  res  adjudicata  as  to  the 
issues.  But,  it  seems,  that  so  far  as  the  same  questions  of  law  are 
involved  it  was  decisive  as  to  the  law  of  the  case. 

In  order  that  there  may  be  a  presumption  of  a  lost  grant  arising  through 
an  open  possession  of  lands  for  over  twenty  years,  it  is  not  necessary  to 
prove  circumstances  indicating  the  probability  that  a  grant  was  actually 
made.  The  presumption  exists  where  the  circumstances  indicate  only  a 
possibility  of  a  grant. 

The  time  of  possession  of  lands  necessary  to  support  the  presumption 
of  a  lost  grant  cannot,  under  the  law  of  this  State,  be  less  than  twenty 
years. 

Even  assuming  that  trustees  intended  by  implication  to  include  in  a 
conveyance  lands  which  they  were  unable  to  convey,  a  title  cannot  be 
claimed  thereunder  where  the  deed  itself  gave  no  title  and  it  is  not 
shown  that  the  grantee  ever  entered  into  possession  claiming  under  the 
deed. 

Where  adverse  possession  though  begun  more  than  twenty  years  before 
an  action  of  partition  was  not  continuous,  but  was  interrupted  by  the 
possession  of  another  person  against  whom  an  unsuccessful  action  of 
ejectment  was  brought,  a  subsequent  adverse  possession  cannot  be 
tacked  on  to  the  prior  possession  in  order  to  fill  out  the  twenty  years^ 
possession  required  by  the  statute. 
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Appeal  by  the  defendant,  The  Mission  of  the  Immaculate 
Virgin  for  the  Protection  of  Homeless  and  Destitute  Children, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Queens  on  the  11th  day  of  November,  1910,  upon  the  report 
of  a  referee. 

Austen  O,  Fox  [Theodore  De  Witt  with  him  on  the  brief], 
for  the  ajjpellant. 

Charles  S.  NoyeSy  for  the  respondents. 

Carr,  J. 

This  is  an  appeal  from  an  interlocutory  judgment  in  an  action 
of  partition,  which  defined  the  respective  rights  in  the  land  in 
question  that  were  vested  in  various  of  the  parties  to  the  action. 
The  land  is  situated  at  Eockaway  Beach,  in  Queens  county. 
The  complaint  sets  forth  the  alleged  title  of  the  plaintiff,  and 
the  titles  and  the  respective  interests  of  the  various  defendants. 
It  was  claimed  in  the  complaint  that  the  defendant  Mission  of 
the  Immaculate  Virgin  was  in  possession  of  the  larger  part  of 
the  premises  described  therein,  and  held  the  same  adversely,  but 
without  legal  title  or  interest  therein  as  against  the  plaintiff 
and  the  other  defendants,  and  a  judgment  was  asked  declaring 
the  said  defendant  to  be  without  legal  right  or  title  to  the 
premises  sought  to  be  partitioned.  The  defendant  Mission  of 
the  Immaculate  Virgin  set  up  a  claim  of  title  adverse  to  that  of 
the  plaintiff  and  the  other  defendants,  and  asks  for  a  dismissal 
of  the  complaint.  No  issues  of  fact  were  framed  for  trial  by 
a  jury,  but  a  stipulation  was  entered  into  by  all  the  parties  to 
the  action  consenting  to  the  entry  of  an  order  appointing  David 
B.  Ogden,  Esq.,  referee  to  hear  and  determine.  After  taking 
the  voluminous  proofs  which  appear  in  the  record  on  this  appeal 
the  learned  referee  wrote  a  somewhat  elaborate  opinion,  in 
which  he  held  that  the  defendant  Mission  of  the  Immaculate 
Virgin  had  no  title  or  interest  in  the  premises  in  question,  and 
directed  judgment  accordingly.  After  the  filing  of  this  opinion 
very  extensive  findings  of  fact  were  made  by  the  referee  on  the 
request  of  the  plaintiff,  and  somewhat  extensive  requests  to 
find  made  by  the  defendant  Mission  of  the  Immaculate  Virgin 
were  passed  upon  by  the  referee.    Judgment  was  entered  in 
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accordance  with  the  findings  of  the  referee  in  favor  of  the 
plaintiff,  and  from  this  interlocutory  judgment  the  defendant 
Mission  of  the  Immaculate  Virgin  has  appealed  to  this  court. 

The  last  question  discussed  in  the  somewhat  elaborate  brief 
of  the  appellant  is  the  first  question  that  should  be  considered 
in  order.  It  is  urged  by  the  appellant  that  the  right,  title  and 
interest  of  the  defendant  Mission  of  Immaculate  Virgin,  which 
was  in  adverse  possession  of  the  premises  in  question  as  against 
all  other  parties  to  the  action,  could  not  be  determined  properly 
in  an  action  of  partition,  and  that,  therefore,  the  complaint 
should  have  been  dismissed.  There  are  numerous  decisions  of 
recent  date,  some  of  which  had  been  made  by  this  court,  in 
which  it  has  been  held  that  an  action  in  partition  may  be  main- 
tained even  when  the  premises  are  held  adversely  and  that  the 
right,  title  and  interest  of  the  adverse  holder  may  be  deter- 
mined in  such  an  action  as  an  incident  to  the  main  relief  of 
partition.  {Lawrence  v.  Norton,  116  App.  Div.  896;  Leiden- 
thaly.  Leidenthaly  121  id.  269;  Johnson  y.  Aleshire,  130  id.  178.) 

Whatever  title  the  parties  to  this  action  may  possess  orig- 
inated in  a  common  source  of  title.  The  land  in  question  had 
been  covered  by  a  partition  action  in  Queens  county,  which  was 
brought  in  1809  and  which  is  generally  referred  to  throughout 
the  record  as  the  Comwell  partition  action.  This  land  was 
owned  originally  by  parties  named  Comwell  and  a  party  named 
Josiah  Martin.  Josiah  Martin  died  long  prior  to  1809  and 
devised  his  interest  in  the  land  to  his  son,  Samuel  Martin,  who 
likewise  died  prior  to  1809.  Samuel  Martin  devised  all  his  real 
estate  to  his  two  sisters,  Alice  Martin  and  Rachel  Banister.  In 
the  partition  action  of  1809  an  actual  partition  was  had  of  the 
real  estate  covered  by  the  suit.  In  that  action  it  was  adjudged 
that  Rachel  Banister  and  her  husband,  Thomas  Banister,  were 
seized  of  two  imdivided  sixteenth  parts  of  the  property  in  ques- 
tion and  that  Alice  Martin  was  seized  of  a  like  interest.  Com- 
missioners were  appointed  to  make  actual  partition,  and  maps 
were  prepared  and  acted  upon  by  said  commissioners.  The 
land  covered  by  this  ancient  action  was  situated  at  Rockaway 
Beach  and  consisted  of  beach  land  and  marsh  land.  The  com- 
missioners on  their  maps  divided  the  beach  land  into  two  divi- 
sions which  they  called  the  first  and  second  divisions  of  the 
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beach.  These  divisions  were  again  subdivided  into  plots  which 
were  numbered  respectively.  In  the  actual  partition  made  by 
the  commissioners  Eachel  and  Thomas  Banister  were  awarded 
lots  6  and  7  in  the  first  division  of  the  beach  and  lots  4  and  5 
in  the  second  division  of  the  beach.  These  lots  4  and  5  of  the 
second  division  of  the  beach  embrace  the  land  in  controversy  in 
this  action.  Alice  Martin  was  allotted  lots  4  and  14  of  the  first 
division  of  the  beach  and  lots  12  and  13  of  the  second  division 
of  the  beach  and  other  land  known  as  lots  13  and  14  of  the 
division  of  the  marsh,  etc. 

The  plaintiff  in  this  action  and  the  other  defendants,  exclud- 
ing the  defendant  Mission  of  the  Immaculate  Virgin,  claim 
title  to  the  land  in  question  as  descendants  of  or  successors  in 
interest  of  Eachel  Banister,  to  whom  an  allotment  was  made 
in  1809.  So  far  as  the  question  of  descent  is  concerned  or  suc- 
cession by  mesne  conveyances  there  is  no  controversy  in  the 
case. 

While  there  is  a  very  elaborate  presentation  of  the  con- 
troversy in  the  respective  briefs,  it  may  be  stated  summarily 
as  follows:  The  plaintiff  claims  that  she  and  her  cotenants 
have  made  out  a  prima  facie  case  by  showing  title  in  Eachel 
Banister,  and  descent  or  succession  from  her.  The  appellant 
claims  that  it  has  made  out  a  title  by  showing  an  iatermediate 
acquisition,  either  by  actual  grant  or  by  presumption  of  grant 
from  Eachel  Banister,  deceased.  When  the  plaintiff  rested  in 
her  proofs  she  had  made  out  concededly  a  prima  facie  title  by 
descent  from  Eachel  Banister.  The  appellant  contends,  how- 
ever, that  the  proofs  given  by  it  on  the  defense  established 
either  an  absolute  title  in  itself  from  the  original  source  of  title 
or  show  such  circumstances  as  to  create  a  presumption  in  law 
that  the  plaintiff's  alleged  predecessors  in  title  had  in  the 
course  of  time  by  grant  or  otherwise  become  divested  of  all 
title  in  the  premises,  and  that,  therefore,  the  plaintiff  and  her 
alleged  cotenants  were  without  legal'  right  to  maintain  the 
{ffeaent  action  as  against  the  appellant,  which  was  in  actual 
possession  of  a  greater  part  of  said  premises  under  a  hostile 
daim  of  title. 

The  controversy  as  to  the  title  to  this  land  has  been  before 
the  courts  quite  frequently  and  in  various  forms. 
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The  respondents  contend  that  all  the  questions  of  law  involved 
in  the  issues  have  been  settled  against  the  appellant  by  the 
decisions  in  the  following  cases:  Mission  of  Immaculate  Virgin 
V.  Cronin  (143  N.  Y.  524);  Kellum  v.  Mission  of  Immxicvlate 
Virgin  (82  App.  Div.  523;  129  id.  921). 

Before  passing  to  a  consideration  of  the  merits  of  this 
appeal  the  effect  of  these  prior  decisions  should  be  considered 
briefly.  The  Cronin  case  is  authoritative  on  several  important 
branches  of  the  present  action,  but  does  not  cover  it  entirely, 
for  the  reason  that  there  is  now  before  the  court  proof  of  a 
series  of  facts  which  were  not  then  in  evidence  or  under  con- 
sideration in  any  way. 

That  action  was  one  in  ejectment  in  which  the  then  plaintiff 
had  to  rely  upon  its  own  proofs  of  title,  and  it  was  held  that  such 
proofs  as  it  had  offered  did  not  make  out  title  either  by  actual 
grant  or  presumption  of  a  lost  grant,  or  by  adverse  possession. 
Kellum  V.  Mission  of  Immaculate  Virgin  was  likewise  an  action 
in  ejectment,  and  on  the  first  trial  thereof  before  a  jury  a  ver- 
dict was  directed  against  the  defendant  and  judgment  entered 
accordingly.  On  an  appeal  to  this  court  that  judgment  was 
reversed,  on  the  specific  ground  of  an  error  of  the  trial  court  in 
the  exclusion  of  evidence.  The  reversal  of  a  judgment  on  one 
specific  point  does  not  mean  that  the  appellate  court  has  con- 
sidered all  other  points  of  attack  untenable.  On  the  second 
trial  of  the  Kellum  ejectment  action  a  verdict  in  favor  of  the 
plaintiffs  was  again  directed  by  the  trial  court  with  a  direc- 
tion that  the  exceptions  should  be  heard  in  the  first  instance 
fai  this  court.  On  the  hearing  of  the  exceptions  in  this  court, 
they  were  overruled  and  judgment  was  directed  for  the  plain- 
tiffs (129  App.  Div.  921).  No  opinion  was  written,  however. 
The  judgment  so  entered  was  vacated  on  payment  of  costs 
by  the  defendant  under  its  then  statutory  right  for  a  new 
trial  in  an  ejectment  action,  and  it  does  not  constitute  res 
adjudicata  as  to  the  issues.  Doubtless,  so  far  as  the  same 
questions  of  law  are  involved,  it  should  be  considered  as 
decisive  as  to  the  "  law  of  the  case."  An  examinatioii  of  the 
record  on  appeal  in  that  case  and  a  comparison  of  them  with 
the  record  in  this  case  shows  that  the  proofs  are  very  largely 
the  same.    It  is  urged,  however,  by  the  appellant  here  that 
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the  proofs  of  the  mission  in  the  former  cases  have  been  sup- 
plemented in  this  action  by  additional  proofs  of  great  impor- 
tance to  such  extent  as  to  present  the  controversy  in  this  action 
in  a  somewhat  fresh  aspect.  Whether  this  be  so  the  learned 
referee  proceeded  to  consider  and  determine  the  case  without 
regard  to  any  decisive  effect  of  the  decisions  in  the  Kellum 
ejectment  action,  and  in  considering  this  appeal  we  shall  do 
the  same. 

Whatever  record  title  the  appellant  has  came  by  grant  from 
Charles  Donohue  and  wife  by  deed  dated  January  6,  1881. 
Charles  Donohue  was  the  grantee  in  a  deed  executed  by 
Benjamin  C.  Lockwobd  and  others,  dated  January  28,  1869. 
This  last  deed  recited  that  the  grantors  were  the  widow  and 
son  and  only  heir  at  law  of  Benjamin  C.  Lockwood,  deceased. 
The  instrument  further  recited  that  the  land  described  therein 
was  formerly  owned  by  Benjamin  Cornell  and  that  he  devised 
the  same  by  his  will  to  his  grandson,  Benjamin  C.  Lockwood, 
deceased.  It  appears  in  the  proofs  that  this  Benjamin  C. 
Lockwood,  the  elder,  died  on  October  9,  1838.  The  recital  in 
this  deed  as  to  the  source  of  Benjamin  C.  Lockwood's  title 
through  a  will  of  Benjamin  Cornell  is  apparently  unsupported 
by  any  proofs,  for,  as  it  appears  in  this  record,  if  he  ever 
acquired  any  title  to  these  lands,  it  must  have  been  under  a 
deed  to  him  from  Robert  Bogardus  and  James  Foster,  as  trus- 
tees, dated  March  12,  1832.  The  description  in  this  last- 
mentioned  deed  describes  the  land  conveyed  as  beach  lots  6 
and  7,  but  also  contains  general  words  of  location  which  the 
appellant  contends  would  relate  really  to  beach  lots  4  and  5 
and  thus  make  the  deed  applicable  to  the  lands  in  controversy 
by  the  exclusion  of  the  numbers  of  the  beach  lots  as  expressed 
in  the  deed  as  being  mere  clerical  errors.  Bogardus  and 
Foster  made  their  grant  expressly  under  the  powers  given  to 
them  by  a  certain  trust  deed  from  Thomas  Banister  and  others. 
Here  comes  the  crucial  point  of  controversy  in  this  case.  Did 
this  trust  deed  embrace  the  lands  now  in  controversy  ?  The 
appellant  contends  that  it  did,  while  the  judgment  below  is 
based  upon  the  theory  that  it  did  not. 

The  Thomas  Banister  of  the  trust  deed  was  the  husband  of 
Rachel  Banister  of  the  partition  action  of  1809,  who  was  the 
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allottee  of  beach  lots  4  and  5.  The  other  grantors  were  chil- 
dren of  Eachel  Banister,  then  deceased.     The  fee  to  beach  lots 

4  and  5  was  in  some  of  these  grantors  in  undivided  shares,  and 
the  right  of  possession  of  the  whole  of  the  premises  was  in 
Thomas  Banister  aa  tenant  by  curtesy.  The  question  is,  did 
they  convey  this  beach  land  in  their  deed  to  Bogardus  and 
Foster  as  trustees.  This  trust  deed  is  dated  July  24,  1818. 
The  land  conveyed  is  described  therein  as  follows:  "  All  that 
Certain  Farm,  Mansion  House,  outhouses,  Woodland,  Meadow, 
Ground  and  premises  situate,  lying  and  being  at  Far  Bock- 
away,  in  the  Township  of  Hempstead,  County  of  Queens  and 
State  of  New  York,  conmionly  called  Bock  Hall,  including  the 
piece  of  land  purchased  from  Whitehead  Cornell,  the  piece 
purchased  from  Stephen  Wood,  the  piece  purchased  from 
Micajah  Mott  and  the  piece  purchased  from  James  Abrams, 
and  whereof  Samuel  Martin,  late  of  Eockaway,  aforesaid,  phy- 
sician, died  seized.  Containing  in  the  whole  by  Estimation 
Four  Hundred  Acres  of  Land,  all  of  which  the  said  Samuel 
Martm  devised  to  his  two  Sisters,  Bachel  Banister,  the  wife  of 
the  said  Thomas,  and  Alice  Martin,  deceased,  the  undivided 
moiety  which  belonged  to  the  said  Alice  Martin  was  by  deed 
duly  executed  and  bearing  date  the  twelfth  day  of  September, 
One  thousand  Eight  Himdred  and  seventeen,  conveyed  to  the 
said  Thomas  by  Robert  Bogardus  and  Allice  McNeil,  in  Virtue 
of  Will  of  the  said  AUice  Martin  and  to  which  will  they  were 
Executors." 

There  was  a  well-known  estate  or  farm  known  as  Rock  Hall 
which  was  situate  over  two  miles  away  from  beach  lots  4  and 

5  and  which  was  not  embraced  within  the  Comwell  parti- 
tion of  1809,  as  it  was  not  owned  in  common  by  the  parties 
to  that  action.  This  trust  deed  recites  the  purposes  of  the 
trust.  It  recites  also  that  Thomas  Banister  is  seized  in  fee  of 
an  equal  undivided  moiety  of  the  lands  described  therein  and 
that  he  is  possessed  of  another  equal  undivided  moiety  as  a 
tenant  by  curtesy.  These  recitals  did  not  fit,  apparently,  his 
interest  in  beach  lots  4  and  5,  for  in  them  he  was  possessed 
of  a  tenancy  by  curtesy  in  the  whole  and  was  not  seized  of 
any  equal  moiety  or  other  estate  in  fee.  The  recitals,  how- 
ever, would  accurately  fit  the  situation  by  declining  to  consider 


Digitized  by 


Google 


Kellum  v.  Corr.  207 


App.  Div.]  Second  Department,  February,  1912. 

the  description  as  appljdng  by  implication  to  beach  lots  4  and 
5  of  the  Comwell  partition.  There  is  no  express  application 
in  the  trust  deed  to  such  beach  lots,  and  there  can  be  no  implied 
application  unless  ownership  of  said  beach  lots  had  been  in 
some  way  divested  from  Bachel  Banister  and  vested  in  her  sis- 
ter, Alice  Martin,  and  then  treated  by  Alice  Martin  as  a  part  of 
the  Bock  Hall  farm.  There  is  no  direct  proof  of  such  a  trans- 
fer. That  much  is  indisputable.  The  appellant  contends, 
however,  that  the  surrounding  circumstances  and  subsequent 
actions  of  the  parties  to  the  trust  deed  were  such  as  to  raise  a 
presumption  of  a  grant  from  Bachel  Banister  to  Alice  Martin 
of  the  beach  lots  which  had  bee^n  allotted  to  Bachel  Banister 
Alice  Martin  died  in  1815  and  Bachel  Banister  died  in  1817. 
The  appellant  introduced  a  large  amoimt  of  such  proof  in  an 
endeavor  to  support  the  presumption  of  a  lost  grant  from 
Bachel  Banister  to  Alice  Martin.  No  proof  was  produced  to 
show  any  open  use  or  possession  of  these  beach  lots  by  Alice 
Martin.  Because  of  the  lapse  of  time  the  impossibility  of  pro- 
ducing testimony  of  living  witnesses  and  the  absence  of  rele- 
vant documents,  the  failure  to  give  such  proof  may  be  under- 
stood, whatever  were  the  actual  facts.  So  far  as  the  appellant's 
proofs  went  on  this  point,  they  were  undisputed,  and  all  the 
established  facts  were  found  by  the  referee,  who  refused,  how- 
ever, to  find  as  facts  the  inferences  of  further  facts  which  the 
appellant  claims  should  have  been  drawn  from  the  established 
facts  set  forth  in  its  proofs. 

Briefly  stated,  these  proofs  go  to  show  that  the  trustees 
Bogardus  and  Foster  subsequently  acted  as  if  their  trust  deed 
covered  also  the  beach  lots  which  had  been  allotted  to  Bachel 
Banister  in  1809,  and  made  conveyances  of  parts  thereof  to 
various  grantees,  and  that  some  of  such  grantees  had  in  turn 
conveyed  and  that  as  to  some  of  such  lands  there  is  now  and 
has  been  for  a  great  period  of  time  open  and  undisputed  pos- 
session under  a  claun  of  title  springing  from  the  conveyances  of 
said  trustees.  It  is  further  shown  that  the  trustee  Bogardus 
was  a  reputable  lawyer  of  New  York  city;  that  the  trust  deed 
was  in  hia  own  handwriting;  that  he  was  the  executor  of  Alice 
Martin,  and  had  made  a  conveyance  to  Thomas  Banister  as  such 
executor  of  an  undivided  moiety  of  the  Bock  Hall  farm  or  estate. 
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From  all  of  these  facts  it  is  argued  that  it  must  be  presumed 
that  Bogardus  and  his  cotrustee  must  have  known  of  the 
existence  of  a  grant  from  Bachel  Banister  to  Alice  Martin 
covering  Eachel's  allotment  of  1809,  or  otherwise  their  subse- 
quent acts  in  making  conveyances  of  such  beach  lots  under  the 
trust  deed  is  unintelligible.  K  the  trust  deed  did  not  cover 
these  beach  lots  of  Rachel,  then  such  acts  of  the  trustees  are 
clearly  unintelligible  unless  the  trustees  acted  ignorantly  and 
negligently.  Can  the  presimaption  of  a  lost  grant  be  indulged 
in  in  order  to  hold  that  the  trustees  acted  knowingly  and 
within  their  trust  powers  ? 

The  doctrine  of  our  law  in  relation  to  the  presumption  of  a 
lost  grant  came  to  us  from  England.  It  has  been  applied  fre- 
quently in  this  country  in  various  reported  cases.  To  give  it 
application  it  is  not  necessary  to  prove  circumstances  which 
indicate  the  probability  that  a  grant  was  actually  made;  it  may 
be  appUed  where  the  circumstances  indicate  only  a  possibility 
of  an  actual  grant.  {Fletcher  v.  Fuller,  120  U.  S.  534r,  and 
cases  cited.) 

Before  it  can  be  applied,  however,  there  must  be  shown  open 
actual  possession  in  the  presumed  grantee  of  such  a  nature  as 
to  be  indicative  of  exclusive  ownership  and  likewise  continuous 
over  a  long  number  of  years.  The  doctrine  arose  in  England  at 
a  time  when  there  were  no  recording  acts  and  no  statute  of 
limitations  as  to  adverse  possession  of  real  property.  The  pub- 
lic necessity  of  protecting  titles  arising  out  of  open  actual  and 
adverse  possession  of  real  property  over  a  long  term  of  years 
gave  rise  to  the  fiction  of  a  presumption  of  a  lost  grant,  as  the 
EngUsh  law  had  not  then  adopted,  if  ever  since,  the  rule  of 
Roman  law  as  to  title  by  prescription,  and  there  was,  when 
this  legal  doctrine  came  into  active  play,  no  other  method 
under  the  English  law  by  which  title  to  real  property  might  be 
acquired  except  in  a  manner  resting  ultimately  upon  some 
form  of  a  grant. 

Open  possession  was  the  essential  element  on  which  the  doc- 
trine rested,  and  this  possession  was  required,  at  first,  to  be 
from  *'time  inunemorial."  At  the  end  of  the  eighteenth  cen- 
tury the  English  courts  had  formulated  a  rule  that  open  pos- 
session for  twenty  years  was  sufficient  to  presume  the  exist- 
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ence  of  a  '' modem  lost  grant."    (Markby  Elem.  Law  [6th  ed.], 
272-278.) 

In  ttiiB  State  it  has  been  quite  recently  declared  that  the  time 
of  possession  necessary  to  support  the  presumption  of  a  grant 
must  not  be  less  than  the  period  fixed  by  statute  for  the 
adverse  possession  which  ripens  into  title,  that  is,  twenty  years. 
{Mis^on  of  Immaculate  Virgin  v.  Cronin^  143  N.  Y.  524, 
527.)  There  are  many  earUer  cases  in  this  State  on  the  rule 
of  the  presumption  of  a  lost  grant,  but,  in  all  of  them,  the 
presixmption  was  indulged  in  only  in  relation  to  an  adverse 
.  possession  of  twenty  years  or  more. 

There  was,  therefore,  little,  if  any,  room  for  a  finding  by  the 
referee  that  Alice  Martin  had  become  vested  with  the  title  to 
Ijeach  lots  4  and  5  by  grant  from  Rachel  Banister,  unless  it  be 
that  such  presumption  of  grant  can  "be  indulged  in  to  reconcile 
the   acts  of  Bogardus  and  Foster  nnder  their  trust  deed.     A 
legal  presumption  of  a  lost  grant  has  never  been  based  upon 
such  circumstances,  at  least  there  is   no  authority  cited  or  to 
be  found  which  asserts  such  a  rulo.     The  appellant's  counsel, 
with  close  reasomng  and  great  dialectical  skill,  discusses  a  great 
number  of  attendant  circumstances  in  support  of  his  contention 
which,  while  we  do  not  particularizo  them  here,  we  have  exam- 
ined   iu  detail,  and,  we  trust,  witlx  due  care.    Unless  Alice 
Martin  had  acquired  title  to  the  beapch  and  other  lots  which  had 
been  allotted  in  1809  to  Rachel  Banister,  it  seems  reasonably 
clear  on  the  record  before  us  that    the  trustees  Bogardus  and 
Foster  had  no  title  thereto.     Assuming,  however,  for  the  time 
being,  that  the  trustees,  when  they  conveyed  to  Lockwood  the 
elder  certain  beach  lots  described  as  6  and  7,  did  intend  to  con- 
vey beach  lots  4  and  6,  the  situation  is  not  improved  for  the 
appellant.     For  the  deed  by  itself  gave  no  title,  and  there  is 
nothing  to  show  that  its  grantee    ever  entered  upon  these 
premises  and  exercised  acts  of  possession,  claiming  under  the 
deed.    The  deed  to  him  from  the  tnistees  is  dated  March  12, 
1832,  and  he  died  intestate  in  1838,  leaving  a  widow  and  a  son, 
Benjamin  C.  Lockwood,  Jr.     The  referee  has  found  that  as 
early  as  1854  there  was  a  grove  of  cedara  on  this  land  and    that 
the  younger  Lockwood,  in  that  year,  had  sold  cedars  from  the 
App.  Dnr.— Vol.  OXLIX.        14 
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premises  to  one  Andrew  Brady  for  use  as  fence  posts  on  land 
elsewhere  situated;  and  that,  prior  to  1804,  the  premises  were 
known  to  people  residing  in  the  neighborhood  as  *^  Lockwood's 
Cedars,"  or  "Benjamin  Lockwood's  Cedars;"  and  that  from 
1850  to  1869  the  lands  were  useftd  and  valuable  because  of  the 
presence  of  the  cedars  and  their  adaptabiUty  for  use  as  fence 
posts.  It  was  likewise  proved  that  Donohue,  after  1869,  fre- 
quently cut  therefrom  cedars  for  use  as  fence  posts  on  his 
property  elsewhere  situated.  The  land,  however,  was  never 
inclosed  by  fences,  though  its  boimdary  lines  were  staked  and 
moniunented.  It  was  practically  a  barren  stretch  of  sandy 
sea  shore,  and  it  did  not  appear  upon  the  assessment  lists  of  the 
town  until  1881.  Its  nature  did  not  adapt  it  to  cultivation  and 
there  was  none.  This  situation  is  the  same,  however,  as  was 
presented  by  the  record  on  appeal  in  Mission  of  Immaculate 
Virgin  v.  Cronin  (supra),  where  it  was  held  by  the  Court  of 
Appeals  that  these  facts  were  not  sufficient  to  show  such  pos- 
session as  would  constitute  an  adverse  possession,  or  to  form 
a  basis  upon  which  could  rest  a  presxmaption  of  a  lost  grant  to 
the  Lockwoods  from  the  Banisters.  So  far  as  the  facts  estab- 
lished are  practically  the  same,  we  think  this  court  is  bound 
by  the  decision  in  Mission  of  Immaxmlate  Virgin  v.  Cronin 
{supra).  If  the  appellant,  or  its  grantor  Donohue,  or  his 
grantors,  the  Lockwoods,  had  been  in  actual  adverse  possession 
continuously  for  twenty  years  before  the  bringing  of  this 
present  action,  there  could  be  no  question  as  to  its  title, 
but  the  adverse  possession  of  the  appellant,  though  begun 
more  than  twenty  years  before  this  bringing  of  this  action, 
was  not  continuous,  as  it  was  interrupted  by  the  hostile  pos- 
session of  one  Cronin,  who  went  into  possession  in  1887, 
and  against  whom  it  had  brought  imsuccessf  ully  an  action  in 
ejectment.  Thereafter,  in  1901,  Cronin  went  out  of  possession 
and  the  appellant  again  went  in,  but  the  time  of  possession 
antecedent  to  Cronin's  hostile  possession  cannot  be  tacked  to 
the  time  when  the  present  possession  began  in  order  to  fill  out 
the  time  required  by  statute  for  adverse  possession  to  ripen 
mto  title.     {Bliss  v.  Johnson,  94  N.  Y.  235;  1  Cyc.  1000.) 

This  case  abounds  in  troublesome  and  complicated  questions, 
as  is  apparent  from  the  continuous  litigation  which  has  arisen 


Digitized  by 


Google 


Becker  v.  McCrea.  211 

App.  Div.]  Second  Department,  February,  191g. 

concerning  these  lands.  The  argument  presented  to  this  court 
on  this  appeal  has  been  so  detailed  and  so  elaborate  as  to 
require  patient  examination  and  thoughtful  care  as  to  the 
numerous  points  advanced.  In  this  opinion  we  have  discussed 
but  the  main  features  of  the  case,  but  we  have  not  overlooked 
any  of  the  cumulative  or  incidental  arguments  advanced.  We 
think  we  should  not  be  justified  in  rejecting  the  findings  of 
the  referee  as  against  the  weight  of  evidence  to  reverse  the 
interlocutory  judgment  entered  thereon. 
The  interlocutory  judgment  is  aflSrmed,  with  costs. 

Jenks^  p.  J.,  Thomas,  Woodward  and  Eich,  JJ.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


C.  Adelbert  Becker,  Appellant,  v.  Maggie  McCrea  and 
Lucille  Clark  Becker,  Appellants,  Impleaded  with  Annie 
Brevoort  Eddy  and  Others,  Eespondents. 

Second  Department,  February  28, 1912. 

Partition  —  pleading  —  claim  of  ownersliip  by  adverse  possession  and 
rights  as  mortg^agee  in  possession  —  mortgagee  in  possession  not 
deprived  thereof  until  mortgage  paid  ->  payment  of  mortg^age  prior 
to  distribution  of  proceeds  in  action  of  partition  —  evidence  — 
payment  —  presumption. 

Although  defendants  in  an  action  of  partition  claim  ownership  by  adverse 
possession,  their  rights  as  mortgagees  in  possession  after  default  can  be 
determined  if  that  right  is  also  asserted  by  answer. 

A  mortgagee  lawfully  in  possession  after  default  of  the  mortgagor  will  not 
be  deprived  of  possession  until  the  mortgage  has  been  paid;  the  posses- 
sion need  not  have  been  given  under  the  mortgage  nor  with  a  view 
thereto. 

The  right  of  a  mortgagee  lawfully  in  i)ossession  after  default  to  have  the 
mortgage  paid  prior  to  the  distribution  of  proceeds  in  an  action  of  parti- 
tion, may  be  established  upon  very  slight  evidence. 

Where  a  mortgagee  is  lawfully  in  possession  after  default,  there  is  no  pre- 
somption  of  payment  of  the  mortgage  arising  after  the  expiration  of 
twenty  years. 

Appeal  by  the  plaintiff,  C.  Adelbert  Becker,  and  the  defend- 
sskisy  Maggie  McCrea  and  another,  from  a  judgment  of  the 
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Supreme  Court  in  favor  of  certain  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the 
2d  day  of  August,  1910,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Westchester  Trial  Term,  a  question  of  fact 
having  been  submitted  to  the  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  20th  day  of  July,  1910,  deny- 
ing the  appellants'  motions  for  a  new  trial  made  upon  the 
minutes. 

Charles  H.  Tuttle,  for  the  appellant  Maggie  McCrea. 

Harlan  F.  Stone,  for  the  plaintiff,  appellant,  and  Munson  & 
Roberts,  for  the  appellant  Lucille  Clark  Becker,  adopting  the 
brief  of  the  appellant  Maggie  McCrea. 

J,  Addismi  Young  [William  S.  J5eer5  with  him  on  the  brief], 
for  the  respondents. 

HiRSCHBERG,  J. : 

This  case  has  been  tried  three  times,  the  first  two  times  with- 
out a  jury,  and  on  the  present  occasion  with  a  jury,  at  the 
request  of  the  appellants.  There  appears  to  be  no  difference 
in  the  facts  as  elicited  on  the  different  trials,  and  the  only 
questions  presented  are  of  law. 

The  action  is  brought  for  the  partition  of  certain  real  estate 
in  the  coimly  of  Westchester,  which  was  owned  in  1877  by 
Jane  B.  Eddy,  now  deceased.  In  that  year  she  conveyed  the 
property  to  one  Bernard  Spaulding  and  took  back  a  purchase- 
money  mortgage.  Spaulding  conveyed  the  property  the  same 
year  to  the  defendant  Maggie  McCrea,  subject  to  the  incum- 
brance. The  next  year  an  action  was  brought  by  Mrs.  Eddy 
to  foreclose  the  mortgage,  which  action  was  prosecuted  to  judg- 
ment, but  no  sale  was  had  thereunder.  In  the  year  1879,  after 
the  entry  of  the  foreclosure  judgment,  Mrs.  Eddy  took  posses- 
sion of  the  property,  and  she  and  her  devisees,  who  are  now  made 
defendants  in  this  action,  have  ever  since  occupied  it,  cultivat- 
ing the  land,  raising  and  using  the  crops  and  building  a  bam 
for  use  upon  the  premises.  No  accounting  has  been  had  or 
asked  for,  and  it  may  possibly  be  assumed,  therefore,  that  the 
occupation  of  the  property  is  deemed  to  have  been  profitless. 
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After  a  period  of  twenty-five  years  of  such  open  and  undis- 
puted possession  had  elapsed  the  defendant  Maggie  McCrea 
conveyed  an  undivided  part  of  the  premises  to  the  plaintiff,  and 
this  action  was  then  brought  by  him  in  partition.  Mrs.  Eddy 
died  the  next  year,  and  her  devisees  and  the  executors  and 
trustees  of  her  will,  upon  whom  her  title  devolved,  were  then 
made  parties  defendant.  They  answered  the  complaint  in  sub- 
stance as  Mrs.  Eddy  had  done,  the  devisees  claiming  to  own 
the  premises  in  fee,  subject  to  the  trusts  and  provisions  con- 
tained in  the  will,  and  setting  up  adverse  possession  in  the  tes- 
tatrix and  themselves  for  a  period  of  more  than  twenty 
years. 

On  the  first  trial  the  court  found  that  Mrs.  Eddy  as  mortga- 
gee had  entered  into  possession  of  the  property  with  the  express 
knowledge  and  assent  of  the  owner,  and  that  such  possession 
as  mortgagee  for  more  than  twenty  years  was  adverse,  and 
was  sufficient  to  support  the  judgment  then  rendered,  dismiss- 
ing the  complaint  on  the  merits  and  adjudging  the  title  in  her 
devisees  as  tenants  in  common.  The  judgment  was  affirmed 
by  this  court  {Becker  v.  McCrea,  119  App.  Div.  56),  but  was 
reversed  by  the  Court  of  Appeals  (193  N.  Y.  423)  on  the  groimd 
that  inasmuch  as  possession  by  a  mortgagee  can  only  be  with 
the  consent,  express  or  implied,  of  the  owner  of  the  equity,  it 
could  not  be  in  hostility  to  the  legal  title,  and,  therefore,  could 
not  be  adverse.  The  judgment  entered  on  the  second  trial  was 
vacated  for  a  defect  of  parties. 

On  the  last  trial,  now  imder  review,  the  court  submitted  to 
the  jury  a  question  agreed  upon  by  the  parties,  namely, 
"Prom  1888  to  April,  1904,  did  Mrs.  Jane  B.  Eddy  continually 
hold  i)068ession  of  that  fifteen-acre  parcel  described  in  the 
Spatdding  mortgage  as  a  mortgagee  in  possession  imder 
that  mortgage  ? "  which  question  the  jury  answered  in  the 
affirmative. 

The  judgment  appealed  from  decrees  partition  of  the  prop- 
erty, but  requires  the  payment  of  the  mortgage  prior  to  the 
distribution  of  the  proceeds. 

The  main  point  raised  by  the  appellants  is  that  as  the 
answer  of  the  Eddy  defendants  claimed  ownership  by  adverse 
possession,  the  question  of  their  possession  imder  the  mortgage 
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could  not  be  lawfully  submitted  to  or  passed  upon  by  the  jury. 
Undoubtedly  the  Eddys  claimed  to  own  the  property,  yet  I 
think  they  were  entitled  under  the  terms  of  the  answer  to 
insist  upon  their  rights  as  mortgagees  in  possession.  The 
learned  counsel  for  the  appellants  asked  the  court  to  rule, 
after  the  Eddy  defendants  had  rested,  that  the  answer  set  up 
only  the  claim  of  mortgagee  in  possession,  to  which  request 
the  court  ruled  that  the  answer  might  be  regarded  as  setting 
up  both  claims,  but  subsequently  the  court  required  an  elec- 
tion, in  response  to  which  ruling  the  respondents  elected  to 
limit  their  claim  to  their  rights  as  mortgagees  in  possession. 
In  Madison  Ave.  Baptist  Church  v.  Oliver  St.  Baptist  Church 
(73  N.  Y.  82,  94)  the  court  said:  '^  It  is  ordinarily  sufficient  that 
a  mortgagee  is  lawfully  in  possession  after  default  upon  the 
mortgage.  The  court  will  not  then  deprive  him  of  the  posses- 
sion until  his  mortgage  has  been  paid.  The  possession  need 
not  be  given  under  the  mortgage,  nor  with  a  view  thereto. ^^ 
This  doctrine  was  expressly  approved  in  the  recent  case  of  Bar- 
son  V.  Mulligan  (191  N.  Y.  306),  the  court  saying  (p.  321):  "It 
is  to  be  noted,  moreover,  that  this  court  seems  to  be  committed 
to  the  doctrine  that  the  mortgagee's  possession  '  need  not  be 
given  under  the  mortgage,  nor  with  a  view  thereto. ' "  It  seems 
to  be  well  settled  that  very  slight  evidence  is  sufficient  to  estab- 
lish the  claim  of  a  mortgagee  lawfully  in  possession  of  the  prop- 
erty, and  it  cannot  be  said  that  the  verdict  of  the  jury  in  this 
instance  is  against  the  weight  of  evidence. 

The  appellants  claim  that  the  mortgage  has  been  paid 
by  the  lapse  of  time;  in  other  words,  while  there  is  no  claim 
of  actual  payment,  that  a  presumption  of  such  payment 
arises  after  the  lapse  of  twenty  years.  This  contention  neces- 
sarily falls  with  the  determination  that  the  Eddys  were  in 
possession  as  mortgagees.  This  appears  to  be  conceded  by 
the  appellants.  Subdivision  1  of  point  2  in  their  brief  states 
that  "  Unless  Jane  B.  Eddy  was  a  mortgagee  in  possession 
at  the  time  of  the  commencement  of  this  action,  there  was 
then  a  conclusive  presumption  of  law  that  the  mortgage  was 
paid." 

There  are  other  questions  presented  on  the  appeal  which 
have  been  examined  and  are  not  deemed  to  require  minute  dis- 
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cussion.     The  result  reached  appears  to  be  just  and  equitable, 
and  nothing  is  found  which  compels  a  reversal. 
The  judgment  and  order  should  be  affirmed. 

Jenks,  p.  J.,  Woodward  and  Eich,  JJ.,  concurred;  Burr, 
J.,  not  voting. 

Judgment  and  order  aflSrmed,  with  costs. 


Herman  J.  Meyers,  Eespondent,  v.  North  American  Watch 
Company,  Appellant. 

Second  Department,  February  16,  1912. 

Process  —  service  ui>on  corporation  —  ICunicipal  Court  Act  construed  — 
service  upon  sales  agent  insufOlcient. 

Section  31  of  the  Municipal  Court  Act,  providing  for  the  service  of  sum- 
mons ui>on  a  corporation  by  delivering  a  copy  to  its  '*  managing  agent " 
means  that  such  agent  shall  be  a  general  manager  of  the  affairs  of  the 
corporation  as  distinguished  from  a  mere  agent  of  limited  authority. 

Henoe,  service  upon  a  person  who,  being  merely  sales  agent  of  a  foreign 
corporation,  solicited  orders  by  sample  in  this  State  for  transmission  to 
his  corporation,  is  not  good  service  upon  the  corporation. 

Appeal  by  the  defendant,  the  North  American  Watch  Com- 
pany, from  a  judgment  of  the  Mimicipal  Court  of  the  city  of 
New  York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff, 
rendered  on  the  31st  day  of  March,  1911,  by  default. 

Harry  J.  Rosenson,  for  the  appellant. 

Scott  &  Follette,  for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  recover  the  purchase  price  of  cer- 
tain goods,  and  the  only  question  presented  by  this  appeal  is 
whether  the  court  had  jurisdiction  of  the  defendant.  Judg- 
ment was  taken  by  default,  the  defendant  refusing  to  plead, 
it  being  contended  by  the  defendant,  who  appeared  specially 
for  that  purpose,  that  there  was  never  a  valid  service  upon  the 
defendant,  a  foreign  corporation,  doing  business  in  the  State 
of  Ohio.  Section  31  of  the  Municipal  Court  Act  (Laws  of  1902, 
chap.  580)  provides  that  in  the  service  of  the  siunmons,  "  If  an 
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action  be  against  a  corporation,  by  delivery  of  a  copy  to  the 
president  or  other  head  of  the  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein."  The  lan- 
guage of  this  act  clearly  contemplates  that  the  "managing 
agent "  shall  be  in  the  nature  of  an  officer  of  the  corporation, 
and  not  a  mere  agent  for  particular  purposes,  for  after  enimier- 
ating  the  officers,  including  the  "  secretaiy,  cashier,  or  man- 
aging agent  thereof,"  it  provides  that  if  "  no  such  officer  resides 
in  the  city,"  then  the  service  may  be  made  upon  a  resident 
director.  It  is  not  merely  that  he  is  a  "managing  agent," 
but  he  must  be  a  "managing  agent  thereof,"  meaning  of  the 
corporation.  In  other  words,  the  managing  agent  contemplated 
in  the  statute  is  a  general  manager  of  the  affairs  of  the  corpo- 
ration, as  distinguished  from  a  mere  limited  agent  of  the  cor- 
poration in  the  transaction  of  particular  business. 

The  affidavit  of  service  in  the  present  case  sets  forth  that  the 
person  serving  the  summons  knew  the  person  so  served  to  be 
the  managing  agent  of  the  defendant  corporation,  but  it  clearly 
appears  from  the  matters  submitted  upon  a  traverse  of  the 
return,  where  the  defendant  appeared  specially  for  the  purpose 
of  raising  the  question,  that  the  so-called  "managing  agent" 
of  the  corporation  was  merely  a  salesman  employed  by  the 
defendant,  who  solicited  orders  in  the  city  of  New  York  and 
transmitted  them  to  the  defendant  at  Mansfield,  0.  The 
defendant  furnished  this  salesman  desk  room  in  an  office,  and 
suppUed  him  with  samples,  but  beyond  this  the  defendant  did 
not  conduct  business  within  the  State  of  New  York;  it  merely 
sold  goods  by  sample,  and  there  is  not  the  slightest  groimd  for 
believing  that  this  salesman  held  any  official  relation  to  the 
affairs  of  the  corporation,  or  had  any  authority  to  represent  it 
in  any  discretionary  matters.  He  was  certainly  not  a  "  man- 
aging agent "  of  the  corporation,  and  it  was  error  to  hold  such 
a  service  to  confer  jurisdiction  upon  the  Municipal  Court. 

The  judgment  appealed  from  should  be  reversed. 

Jenks,  p.  J.,  Thomas,  Carr  and  Eich,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 
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Anna  V.  Hintze,  as  Administratrix,  etc.,  of  Otto  W.  Hintze, 
Deceased,  Respondent,  v.  The  New  York  Centrax.  and 
Hudson  Eiver  EAnjROAD  Company,  Appellant. 

Second  Department,  February  16,  1912. 

Evidence  —  negligence  —  negative   testimony — failure  to  rixx^   bell  — 
railroad  —  death  of  brakeman  —  proof  justifying  recovery. 

Although  both  the  engineer  and  fireman  of  a  locomotive  whicli.  ran  over 
and  killed  the  plaintifTs  intestate  testify  positively  that  at  tine  time  an 
autonuttic  bell  was  ringing,  the  jury  may  find  to  the  contrary  on  the 
negative  testimony  of  witnesses  if  they  were  so  dose  to  thko  place  of 
accident  at  the  time  that  they  could  have  heard  the  bell  if  it;  Yxsud  been 
ringingr- 

Action  against  a  railroad  company  to  recover  for  the  death  of  a*  i>eLtrolman 
who  while  engaged  in  inspecting  a  third  rail  system  at  a  point;  ^virliere  the 
track  was  curved  was  run  down  and  killed  by  the  defenda^xit^s  loco- 
motive. Evidence  examined,  and  held,  that  a  verdict  for  tlxo  plaintiff 
based  on  a  finding  that  the  defendant  was  negligent  and  tlxe  decedent 
free  from  contributory  negligence  should  be  affirmed. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hud- 
son Biver  Bailroad  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  tlie  clerk 
of  the  county  of  Orange  on  the  15th  day  of  February,  1911, 
upon  the  verdict  of  a  jury  for  $9,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  14th  day  of  February,  1911, 
denying  the  defendant's  motion  for  a  new  trial  made  upoxx  the 
minutes. 

Charles  F.  BrowUy  for  the  appellant. 

Abram  F.  Servin  and  Rosslyn  M.  CoXy  for  the  respondent^ 

Carr,  J.: 

The  defendant  appeals  from  a  judgment  of  $11,064.07  i:t:^ 
an  action  to  recover  damages  for  the  death  of  the  plaintiff*^ 
husband  through  the  negligence  of  the  defendant.  The  cajs^^ 
was  here  before  and  a  judgment  in  favor  of  the  plaintiff  w^^.^ 
reversed  (140  App.  T>iv.  852).  That  reversal  was  based  upoj^ 
grounds  which  do  not  apply  to  the  present  judgment,  for  o^^ 
the  first  trial  it  was  left  to  the  jury  to  find  negligence  on  th.© 
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part  of  the  defendant  from  the  conduct  of  a  fellow-servant 
who  was  held  by  this  court  not  to  be  a  vice-principal  within 
the  meaning  of  section  42a  of  the  Railroad  Law  (Gren.  Laws, 
chap.  39  [Laws  of  1890,  chap.  565],  as  added  by  Laws  of  1906, 
chap.  667.) 

The  decedent  was  a  strong,  healthy  man  of  thirty-two  years 
and  was  employed  by  the  defendant  as  a  "patrolman"  on  its 
third  rail  electrical  system  in  the  neighborhood  of  Yonkers. 
His  wages  were  seventy -five  dollars  a  month.  On  the  after- 
noon of  October  20,  1908,  about  four-thirty  o'clock,  he  was 
struck  by  a  steam  train  of  the  defendant  and  killed.  When 
so  struck,  he  was  apparently  between  tracks,  bending  forward 
doing  some  kind  of  work  on  the  third  rail  track  and  facing 
westward  towards  the  river,  in  the  Yonkers  yard  of  the 
defendant.  The  negligence  charged  against  the  defendant  is 
that  its  engineer  ran  the  steam  train  through  the  yard  at  a 
high  rate  of  speed,  without  giving  any  signals  by  bell  or 
whistle,  although  it  was  his  duty  to  anticipate  the  presence  of 
workmen  on  the  tracks  and  to  warn  them,  whenever  he  saw 
them,  by  sharp,  short  blasts  of  the  whistle.  It  is  not  disputed 
that  no  whistle  was  blown,  both  the  engineer  and  the  fireman 
so  admit  and  a  half  dozen  witnesses  for  the  plaintiff  so  testify. 
The  excuse  offered  by  the  engineer  for  not  blowing  the  whistle 
is  that  when  he  discovered  that  the  decedent  was  on  the  tracks, 
the  distance  was  too  short  to  use  the  whistle,  and  all  that  could 
be  done  was  to  put  on  the  emergency  brake,  which  was  done, 
but  in  vain.  The  engineer  (Signer)  testified  that  he  first 
learned  of  the  decedent's  presence  on  the  tracks  by  a  shout 
from  his  fireman  (Robinson)  at  a  time  when  the  train  was 
about  thirty-five  feet  from  the  decedent.  He  testified  that  he 
had  kept  a  lookout  ahead  and  failed  to  see  the  man  on  the 
tracks  because  his  train  was  running  on  a  curve  and  he  could 
not  see  straight  ahead  for  any  distance.  Both  he  and  the  fire- 
man testified  that  the  train  had  given  warning  by  an  auto- 
matic bell  which  had  been  set  ringing  some  considerable  dis- 
stance  away  and  which  was  still  ringing  when  the  man  was 
killed.  The  rules  of  the  company  required  the  engiaeer  to 
give  warning  by  whistle  whenever  he  saw  any  one  on  the 
tracks,  and  likewise  required  him  to  keep  a  lookout  for  such 
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persons.  There  was  some  question  whether  the  engineer  had 
not  testified  on  the  first  trial  that  he  could  see  nearly  a  quarter 
of  a  mile  ahead  at  a  place  shortly  below  the  point  where  the 
accident  happened.  On  the  second  trial,  however,  he  denied 
the  possibility  of  such  a  view,  and  explained  or  sought  to 
explain  what  he  meant  by  his  former  testimony.  The  testi- 
mony of  the  engineer  and  fireman  as  to  the  ringing  of  the  bell 
is  negatived  by  all  the  witnesses  for  the  plaintiff  who  were  at 
or  near  the  scene  of  the  accident.  Some  of  these  were  not 
more  than  forty  feet  away  when  the  man  was  struck,  several 
of  them  had  seen  the  man  at  work  just  before  he  was  struck, 
and  one  of  them  (BarteU)  saw  the  accident  happen.  All  of 
them  were  in  places  where  they  could  have  heard  the  beU  if  it 
was  ringing. 

The  defendant  urges  that  their  negative  testimony  cannot 
be  allowed  to  prevail  over  the  positive  testimony  of  the  engi- 
neer and  fireman,  and  cites  Culhane  v.  N.  Y.  C.  &  H,  R,  R. 
R.  Co.  (60  N.  y.  133)  and  Foley  v.  N.  Y.  C.  &  H.  R.  R,  R. 
Co,  (197  id.  430)  that  under  these  circumstances  it  was  error 
to  submit  such  question  to  the  jury.  In  answer  to  this  point 
the  plaintiff  cites  Oreany  v.  Long  Island  R.  R.  Co.  (101 
N.  Y.  4rl9).  These  authorities  leave  this  question  in  a  vexed 
and  unsatisfactory  condition.  It  seems  to  us,  however,  that 
where  witnesses  who  are  near  by  the  train,  and  so  situated  that 
they  could  not  escape  hearing  the  bell  had  it  rung,  testify  that 
they  did  not  hear,  an  issue  is  raised  for  the  jury  even  in  face 
of  the  positive  testimony  of  the  engineer  and  fireman  that  the 
bell  was  ringing.  The  rulings  in  the  Culhane  and  Foley  cases 
should  not  apply  to  the  testimony  of  witnesses  who  were  well 
placed  to  observe  the  physical  phenomena  and  whose  testimony 
shows  generally  an  active  observation  thereof.  It  seems  to 
us  that  a  fair  case  was  made  out  tot  a  determination  by  the 
jury  as  to  the  negligence  of  the  defendant  on  this  point. 

The  next  question  is  as  to  the  absence  of  contributory  negli- 
gence on  the  part  of  the  decedent.  It  appears  that  he  was 
doing  some  kind  of  work  on  the  third  rail,  in  a  stooping  posi- 
tion, facing  the  river.  There  is  no  real  dispute  as  to  this  fact. 
The  rules  of  the  defendant  required  him  to  face  the  traffic. 
Apparently  he  did  not  obey  this  rule,  and  there  is  no  evidence 
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that  he  kept  any  outlook  for  an  oncoming  train.  There  were 
some  peculiar  circumstances  that  existed  which  might  have 
justified  his  failure  to  maintain  a  personal  lookout.  He  was 
working  in  company  with  another  patrolman,  one  Flynn. 
The  custom,  based  upon  instructions  from  superiors,  was  that 
when  one  patrolman  was  working  the  other  should  keep  a 
lookout.  The  decedent  was  working  on  the  track,  in  a  stoop- 
ing position;  Flynn  was  seen  by  various  witnesses  to  walk 
away.  He  gave  no  warning  of  the  oncoming  steam  train. 
The  com-t  left  it  to  the  jury  to  say  whether  it  was  negligent 
for  the  decedent  to  rely  upon  Flynn  to  keep  a  lookout  and 
give  warning.  It  seems  to  us  that  this  was  proper  enough 
and  that  no  error  was  made  in  submitting  this  question  to 
the  jury. 

We  see  no  reason  why  we  should  disturb  the  finding  of  the 
jury  on  the  facts,  nor  do  we  find  any  rulings  of  law  which 
seem  to  me  erroneous. 

The  judgment  and  order  should  be  aflfirmed,  with  costs. 

Present  —  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
ElCH,  JJ. 

Judgment  and  order  imanimously  affirmed,  with  costs. 


W.  Tyrie  Stevens,  Plaintiff,  v.  Gustav  Amsinck  and  Others, 

Defendants. 

Second  Department,  February  23, 1912. 

Contract  —  offer  and  acceptance  —  expression  of  intention  —  when  offer 
question  for  jury  —  breach  —  damag^es  —  reversal  for  failure  to  aliens 
nominal  damag^es  —  substantial  damages  —  evidence  —  profits  — 
losses  —  measure  of  damages  —  evidence  of  damage. 

The  question  as  to  whether  a  statement  of  intention  by  parties  negotiat- 
ing a  contract  and  the  attending  circumstances  are  such  as  to  authorize 
the  other  party  to  act  upon  them  as  an  offer  is  a  question  of  fact  for  the 
jury. 

If  the  statement  of  intention  by  the  promisor  is  susceptible  of  more  than 
one  meaning,  it  should  be  interpreted  in  the  sense  in  which  he  had  rea- 
son to  expect  tliat  it  was  understood  by  the  promisee,  and  this  aiso  is  a 
question  for  the  jury. 


Digitized  by 


Google 


Stevens  v.  Amsinck.  221 

App.  Div.]  Second  Department,  February,  1912. 

Action  for  the  breach  of  an  alleged  contract  whereby  the  defendants 
agreed  to  withdraw  from  the  active  solicitation  of  business  in  a  foreign 
country  in  favor  of  the  plaintiff,  their  former  agent,  who  had  been  act- 
ing for  them  there.  Evidence  examined,  and  held^  that  the  question  as 
to  whether  the  alleged  contract  was  made  should  have  been  submitted 
to  the  jury  with  instruction  that  if  they  found  the  agreement  they 
should  find  at  least  nominal  damages,  the  breach  being  conceded. 

A  judgment  will  not  be  reversed  merely  to  enable  the  plaintiff  to  recover 
nominal  damages  if  the  judgment  does  not  estop  him  as  to  other 
interests. 

But  where  it  is  apparent  that  had  the  proper  legal  rules  been  applied  sub- 
stantial damages  for  breach  of  contract  could  have  been  recovered  on 
proper  proof,  a  Judgment  will  be  reversed  for  a  failure  to  award  nom- 
inal damages  so  that  the  plaintiff  may  have  an  opportunity  to  prove 
substantial  damage. 

Where  it  is  api)arent  that  substantial  damages  have  been  caused  by  breach 
of  contract  defendants  cannot  escape  liability  merely  because  the  dam- 
age cannot  be  ascertained  exactly.  In  order  to  approximate  the  damage 
speculative  elements  may  be  considered  and  the  jury  may  indulge  in 
reasonable  conjectures  and  probable  estimates  arising  from  the  proof. 

But  the  proof  of  substantial  damage  must  be  such  as  supports  such  rea- 
sonable conjectures  and  probable  estimates  and  the  damages  must  be 
such  as  were  reasonably  within  the  contemplation  of  the  parties  directly 
traceable  to  the  breach  and  not  the  result  of  intervening  causes. 

The  damages  for  such  breach  may  include  losses  suffered  and  probable 
profits  prevented. 

The  measure  of  damages  is  the  value  of  the  contract  at  the  time  of  the 
breach,  to  be  determined  upon  relevant  antecedent  and  subsequent 
facts,  not,  however,  on  opinion  evidence. 

While  damages  must  be  certain  not  only  in  their  nature  but  as  respects 
the  cause  from  which  they  proceed,  they  need  not  be  shown  with  mathe- 
matical certainty,  but  only  with  such  reasonable  certainty  as  serves  as  a 
basis  for  the  ordinary  conduct  of  human  affairs. 

In  order  to  show  damages  for  the  breax;h  of  the  contract  aforesaid  plain- 
tiff should  have  been  allowed  to  prove  the  general  nature  of  the  busi- 
ness from  which  the  defendants  agreed  to  withdraw,  how  it  was  con- 
ducted by  them,  that  after  the  breach  he  acted  for  another  company 
which  dealt  in  the  same  commodities,  to  what  extent  he  was  able  to 
procure  business  from  the  defendants^  former  customers  and  to  what 
extent  he  could  secure  business  after  the  breach  by  the  defendants. 

Motion  by  the  plaintiflf,  W.  Tyrie  Stevens,  for  a  new  trial 
upon  a  case  containing  exceptions  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance  upon  the  dismissal  of 
the  complaint  at  the  close  of  plaintiff's  case  by  direction  of  the 
court  on  a  trial  at  the  Kings  County  Trial  Term  in  April,  1910. 
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Louis  Marshall  [Abraham  Benedict  with  him  on  the  brief], 
for  the  plaintiff. 

Courtland  V.  Anable  [De  Lancey  NiColl,  Cornelius  J.  SuUi- 
van  and  Raymond  D.  Thurher  with  him  on  the  brief  J,  for  the 
defendants. 

Oarr,  J .  • 

On  the  second  trial  of  this  action  the  couri;  dismissed  the 
complaint  of  the  plaintiff  and  directed  that  his  exceptions  be 
heard  in  the  first  instance  by  this  court,  entry  of  judgment  in 
the  meanwhile  being  suspended.  The  case  is  now  before  us  on 
the  exceptions  of  the  plaintiff  and  the  defendants'  motion  for 
judgment.  The  action  is  at  law  to  recover  damages  for  a 
breach  of  contract.  It  is  our  duty  to  consider  the  facts  proved 
by  the  plaintiff  in  the  aspect  most  favorable  to  him,  as  a 
nonsuit  was  directed. 

It  appears  that  prior  to  February,  1901,  the  plaintiff  had 
been  a  member  of  a  copartnership  which  carried  on  the  busi- 
ness of  selling  general  merchandise  in  South  Africa.  This 
copartnership  was  dissolved,  and  in  February,  1901,  a  written 
contract  was  entered  into  between  the  plaintiff  and  the  defend- 
ants as  copartners  whereby  the  plaintiff  became  the  agent  or 
representative  of  the  defendants  in  the  business  of  selling  gen- 
eral merchandise  in  South  Africa.  This  agreement  obliged  the 
plaintiff  to  turn  over  to  the  defendants  ''  all  patents,  trade 
marks,  agencies,  and  compensation  of  which  he  is  the  owner  or 
of  which  he  has  control. "  It  prescribed  the  duties  of  the  plam- 
tiff  and  provided  for  his  compensation  at  $300  per  month  in 
addition  to  proper  expenses  while  in  South  Africa,  "  together 
with  a  sum  equal  to  twenty-five  per  cent  (25^  of  the  net 
annual  profits  of  said  department,"  i.  e.,  the  South  African 
agency  of  which  the  plaintiff  was  to  have  charge.  The  con- 
tract was  to  run  for  three  years  and  it  contained  a  clause  as  fol- 
lows: "  It  is  Understood,  that  at  the  expiration  of  this  contract 
this  agreement  shall  be  renewed  upon  such  terms  and  for  such 
length  of  time  as  shall  be  mutually  satisfactory  to  the  parties 
hereto." 

The  plaintiff  entered  into  the  performance  of  the  duties 
required  by  the  agreement,   and  the  mutual  arrangements 
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between  the  parties  were  carried  out  apparently  without  con- 
troversy durmg  the  three  years  specified.    When  the  original 
agreement  expired,  in  February,  1904,  the  plaintiff  was  in 
South  Africa  in  charge  of  the  business  of  the  defendants. 
No  formal  arrangements  were  made  for  the  renewal  of  the 
contract,    but  the  business  continued  along  as  theretofore. 
On  May  18,  1904,  the  plaintiff,  with  the  consent  of  the  defend- 
ants, left  South  Africa  to  retmn  to  New  York  on  a  visit. 
After  reaching  New  York  he  called  upon  his  principals  and  a 
discussion  took  place  between  them  relative  to  an  announced 
intention  of  the  defendants  to  discontinue  the  Sonth  African 
department  of  their  general  business.    It  appeared  that  the 
defendants  were  of  opinion  that  the  net  profits  of    this  depart- 
ment were  not  commensurate  with  the  volume    of  business 
done.     The  plaintiff   attempted  to  dissuade  the    defendants 
from  discontinuing  their  South  African  departmeixt.     The  dis- 
cussion  culminated  on  June  29,  1904,  in  an  understanding 
between  the  plaintiff  and  the  defendants  which  tlxe  plaintiff  in 
his  complaint  in  this  action  pleads  as  follows:  ^*  Sza:th.  There- 
after and  on  or  about  the  29th  day  of  Jime,  1904,  the  defend- 
ants notified  the  plaintiff  that  they  had  decided  to  ^ve  up  their 
said  South  African  Department,  and  to  withdraA?^  from  the 
South  African  trade,  except  so  far  as  orders  might  come  to 
them  unsolicited  from  three  or  four  of  the  firmjs  with  whom 
they  had  theretofore  carried  on  business,  and  the  defendants 
thereupon  agreed  with  the  plaintiff  for  a  valuable  considera- 
tion, that  they  would  tmra  over  to  him  the  entire  business  and 
good  will  of  the  said  South  African  Department    (with  the 
exceptions  above  mentioned),  the  office  staffs  corxixected  with 
the  said  depai-tment,  both  in  New  York  and  in  Soixth  Africa, 
and  all  brands  and  trade-marks  connected  with  tlxo  said  South 
African  business  which  they  owned  or  controllecj^   and  all 
agencies  which  they  had  secured  from  various  mannf acturers 
and  merchants  to  represent  them  in  the  South  Af  i^can  trade, 
and  to  withdraw  from  and  cease  competition  for   the  South 
African  trade,  except  to  the  Hmited  extent  above  xnentioned. 
Thereupon,    iu    consideration  of  the  premises,    the   plaintiff 
agreed  to  waive  all  of  his  rights  under  his  aforesaid  contract 
with  the  defendants,  and  to  accept  therefor  the  aforesaid  trans- 
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fer  of  the  defendants'  business  and  good  will,  and  their  promise 
to  withdraw  from  and  cease  competition  for  the  aforesaid 
South  African  trade.'' 

In  the  complaint  the  plaintiff  pleads  also  a  breach  of  the 
agreement  so  alleged  and  asks  damages  therefor.  While 
the  various  defendants  answer  separately,  their  pleadings 
are  the  same  in  form.  Each  answers  the  allegations  of  the 
plaintiff  as  to  the  agreement  in  form  as  follows:  "VI.  He 
admits  that  on  or  about  the  29th  day  of  June,  1904,  the 
defendants  notified  the  plaintiff  that  they  had  decided  to  give 
up  their  South  African  Department  as  theretofore  and  then 
conducted,  and  agreed  to  turn  over  to  said  plaintiff  the  office 
staffs  connected  with  said  department  both  in  New  York 
and  in  South  Africa,  and  all  brands  and  trade-marks  con- 
nected with  said  South  African  business  which  they  owned  or 
controlled,  and  all  agencies  which  they  had  secured  from  the 
various  manufacturers  and  merchants  to  represent  them  in 
the  South  African  trade,  and  that  plaintiff  agreed  to  waive  all 
of  his  alleged  rights  under  said  contract  with  the  defendants, 
as  alleged  in  the  paragraph  of  the  complaint  herein  numbered 
Sixth,  but  he  denies  each  and  every  other  allegation  in  said 
paragraph  of  the  complaint  herein  numbered  Sixth." 

Each  defendant  likewise  denied  a  breach  of  the  alleged 
agreement  and  the  allegation  of  the  complaint  as  to  damages. 
When  the  plaintiff  at  the  trial  came  to  sustain  the  allegations 
of  his  complaint  as  to  the  alleged  agreement  he  gave  proofs 
which  may  be  summarized  as  follows:  On  June  29, 1904,  he  met 
the  defendants  Amsinck  and  Pavenstedt;  he  asked  them  for 
their  final  decision  as  to  the  continuance  or  abandonment  of  the 
South  African  department;  Amsinck,  in  the  presence  of  Paven- 
stedt, said:  "  I  have  decided  to  close  the  South  African  Depart- 
ment; I  don't  like  it;  I  don't  want  it.  It  has  been  a  very  large 
business,  and  I  don't  want  my  name  on  paper  all  over  the 
world.  I  am  getting  an  old  man,  and  I  want  to  leave  my 
affairs  in  order.  I  will  transfer  the  entire  business  to  you,  with 
the  exception  of  three  or  four  large  accounts,  such  as  Hunt, 
Leuchars  &  Hepburn;  Baker,  Baker  &  Co.  and  Vanderbyl  & 
Co. ;  we  will  transfer  to  you  all  of  the  books,  the  staffs  at  New 
York-  and  in  South  Africa,  all  brands,  trade-marks  and  agencies 
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we  are  connected  with  in  the  South  African  business,  and  you 
can  —  we  have  nothing  against  you,  Mr.  Stevens.    You  can 
take  your  time  about  leaving.    We  will  say  this  will  be  all 
right  up  to  the  1st  of  September.    You  can  come  and  go  about 
your  ofl&cial  duties  here  as  you  like."    Mr.  Pavenstedt  then 
spoke  up  and  said:  "Mr.  Stevens,  you  understand  that  iwe  aro 
mercliants,  and  while  we  are  giving  up  the  South  African  "busi- 
ness and  Tvill  not  seek  business  any  further  in  that  field,  you 
must  clearly  understand  that  if  a  merchant  sends  us  an  order 
from  abroad,  from  any  part  of  the  world,  accompanied  by  a 
letter  of  credit,  we  reserve  the  right  to  execute  it. "    Mr.  Stevens 
said:   ^^  Grentlemen,  my  contract  is  good  for  at  least    another 
three  years,  but  if  you  are  willing  to  turn  over  to  me  a.  "business 
worth.  $50,000  a  year,  all  I  can  say  is,  I  will  take   it.''    Mr. 
Pavenstedt  then  said:  "Mr.  Stevens,  if  there  is  any  firm  here 
that  you  would  like  us  to  interview  on  your  behalf,  witli  whom 
you  think  of  becoming  connected,  just  let  us  know,  and  we  will 
be  glad  to  do  it,  and  you  may  refer  to  us  freely  in  every  respect. " 
Mr.  Stevens  answered:  "I  thank  you,  Mr.  Pavenstedt.     Will 
you  be  good  enough  to  give  me  a  letter  to  this  effect,  cover- 
ing  our  a^rreement?"    Pavenstedt  replied:  **  With  pleasure." 
Thereupon  the  following  letter  was  drawn  up  and  delivered  to 

Stevens: 

"G.  Amsinck  &  Co., 

"  6  to  9  Hanover  Street, 
"New  York. 
*  Tel.  Address,  Amsinck. 

New  York,  29th  JunCy  1904. 
"  Jb  whom  H  wa^^  caacem  : 

**  We  hereby  beg  to  state  that  Mr.  W.  T.  Stevens  has  been 
in  our  employ  for  over  three  years,  being  part  of  the  time  at 
the  head  of  our  South  African  department,  and  mostly  as  oulT 
agent  and  representative  in  South  Africa,  residing  at  Capetown. 
it  -y^3  have  much  pleasure  in  stating  that  he  proved  to  be  an 
energetic  and  able  man  in  this  position.  We  now  sever  oixr 
connection  with  him  as  we  give  up  our  S.  A.  department  for 
purely  business  reasons,  and  most  heartily  wish  him  good  luck 

and  success  in  his  future  career. 

ana  suocew  ^^  ^  AMSINCK  &  CO." 

App.  Drv.— Vol.  CXLIX.        ir> 
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Thereafter  the  plaintiff  set  about  to  connect  himself  with 
some  firm  or  corporation  engaged  in  the  business  of  selling 
general  merchandise  in  South  Africa.  In  consequence  of  such 
efforts,  the  following  correspondence  passed  between  the  parties 
to  this  action: 

"  New  York,  Aug.  2,  'Oi. 
**  Messrs.  G.  Amsinck  &  Co., 

"New  York: 

"Dear  Sirs. —  In  view  of  your  decision  to  close  the  South 
African  Department  and  to  withdraw  all  active  representation 
from  that  field,  in  consequence  of  which  you  asked  me  to  discon- 
tinue my  services  from  Sept.  1st  next,  I  beg  to  state  that  I  am 
offered  a  position  with  the  American  Trading  Co.  but  do  not 
wish  to  accept  until  I  have  your  authority  in  writing  and  youi 
confirmation  of  the  above  also  of  the  following: 

"  That  you  will  allow  me  to  take  over  those  members  of  the 
staff  at  New  York  and  in  South  Africa  that  I  require.  That 
you  will  transfer  to  the  American  Trading  Company  so  f ar  aa 
lies  in  your  power,  all  Agencies  from  Mfrs.  all  trade-marks, 
brands,  &c.,  now  belonging  to  you  and  connected  with  South 
Africa. 

"I  should  also  be  satisfied  to  have  the  account  between 

us  closed  as  it  now  stands  each  giving  the  other  a  clean 

receipt. 

"Yours  faithfully, 

"W.  TYEIE  STEVENS." 

**G.  Amsinck  &  Co., 

"P.  0.  Box  242, 

"New  York. 

"  Tel.  Address,  Amsinck. 

New  York,  2d  Aug.  '04. 
"  W.  Tyrie  Stevens,  Esq. 

"Prst.: 

"  Dear  Sir. — In  answer  to  your  favor  of  even  date,  we  beg 
to  say  that  our  firm  has  not  yet  decided,  whether  we  shall  con- 
tinue to  do  any  business  in  South  Africa  or  not. 

"  We  shall  transfer  to  the  American  Trading  Co.,  as  far  as 
lies  in  our  power,  all  agencies  from  manufacturers,  trade- 
marks, brands,  &c.,  connected  with  our  S.  Air.  business 
to-day. 
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"  "W^e  hereby  state  that  we  consider  the  aooonnts  between  us 
csloeed  and  balanced,  you  waiving  all  claim  on  any  interests  iii 
f>rofit8  of  the  South  African  department  for  the  present  year, 
and  we  making  no  further  claim  upon  you  for  any  bsilance 
against  you  on  our  books.     Please  confirm  this  in  writing  to 

*'Your  truly, 

"G.  AMSINCK  &  Co." 

"New  York,  Aiig.  3,  '04. 
"  Messrs.  G.  Ajisinck  &  Co., 

"New  York: 
"Deak  Sibs.— I  am  in  receipt  of  yom-  favor  of  2nd  inst. 
and  I  hereby  confirm  your  remarks,  except  in  respect  to  the 
poesibiUty  of  your  doing  some  South  African  business  in  the 
future.  Eegarding  this  I  wiU  rely  on  the  assurance  of  Mr. 
Amsinck  that  you  do  not  intend  to  seek  business  in  that  field, 
reserving  to  yourselves  the  right  to  execute  orders  if  offered . 
You  may  therefore  regard  my  engagement  as  cancelled  from 
Aug.  31st  prox. 

"Thanking  you  for  all  past   courtesies  of  which  there  are 
many,  I  remain, 

"Tours  faithfully, 

"  W.  TYRIE  STEVENS." 
On  August  2,  1904,  the  plaintiff  entered  into  a  contract  with 
a  corporation  known  as  the    American  Trading  Company, 
whereby  he  became  iia  representative  in  South  Africa  in  the 
business  of  selling  general  merchandise  at  an  annual  salary 
together  with  an  interest  in  the   net  profits.     The  defendants 
then  sent  to  many  of  their  customers  written  notices  as  follows  i 
"G.  AMsmoK  &  Co., 
"P.  O.  Box  242, 

"New  York. 
"Tel.  Address,  Amsinck. 

"Thk  RMSKVJca  Pulley  Co.,  "  ^^  ^^^»  ^**^-  '^'^^' 

"  Columbus,  O. : 
"  Desab  Sirs.—  The  present  serves  to  advise  that  we  are  abou.-fc 
to  give  up  oar  South  African  Department,  and  Mr.  W.  Tyri« 
Stevens,  who  has  represented  us  for  over  three  (3)  years  in  th&-<s 
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territory,  has  made  arrangements  to  cany  on  the  business  with 
the  American  Trading  Co.,  of  this  City,  and  will  represent  them 
in  the  above  mentioned  territory, 

"  We  would  thank  you  to  transfer  your  contract  and  agency 
allowed  us,  over  to  the  American  Trading  Co.,  who  will,  doubt- 
less, be  able  to  handle  the  business  to  your  entire  satisfaction. 

"Yours  very  truly, 

"G.  AMSINCK  &  CO." 

The  plaintiff  claims  that  the  facts  above  stated  establish  a 
contract  between  him  and  the  defendants  whereby  they  bound 
themselves  to  refrain  from  active  solicitation  of  business  in 
South  Africa.  If  such  be  the  case,  then  under  the  other  proofs 
in  this  case  there  was  a  clear  breach  subsequently  of  such  agree- 
ment, inasmuch  as  the  defendants  resumed  their  South  African 
business  as  theretofore  conducted  and  actively  solicited  trade  in 
competition  with  the  plaintiff  and  the  American  Trading  Com- 
pany, and  as  to  this  there  is  no  controversy.  It  is  the  conten- 
tion of  the  defendants  that  no  binding  contract  was  made 
between  the  parties  on  Jime  29,  1904,  to  the  extent  that  the 
defendants  should  refrain  thereafter  from  active  solicitation  of 
trade  in  South  Africa.  They  urge  that  whatever  was  said  at 
that  time  on  that  question  was  not  contractual  in  nature,  but 
was  a  mere  statement  of  intention  subject  to  change  and  from 
which  no  binding  obUgation  resulted. 

While  it  is  true  that  a  mere  statement  of  intention  may  not 
be  a  sufficient  basis  for  such  an  acceptance  as  will  result 
immediately  in  a  binding  agreement,  yet  whether  the  terms 
of  the  statement  and  the  attending  circumstances  are  such  as 
to  give  the  other  party  the  right  to  act  upon  it  as  an  intended 
offer  is  a  question  to  be  submitted  to  the  jury.  {Thurston  v. 
Thornton,  1  Gush.  89;  Henderson  Bridge  Co,  v.  McOrath,  134 
U.  S.  260.)  And  if  the  statement  be  in  such  form  that  it  may 
be  susceptible  of  more  than  one  meaning,  it  is  to  be  interpreted 
in  the  sense  in  which  the  promisor  had  reason  to  expect  that  it 
was  understood  by  the  promisee,  and  this  is  Ukewise  a  question 
for  the  jury.     {White  v.  Hoyt,  73  N.  Y.  505,  511.) 

Whether,  therefore,  a  binding  contract  was  made  between 
these  parties  that  the  defendants  should  withdraw  from  active 
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solicitation  of  business  in  South  Africa,  but  at  the  same  time 
reserving  the  right  to  accept  all  orders  as  might  come  to  them 
without  such  sohcitation  of  business,  should  have  been  sub- 
mitted to  the  jury,  and  as,  if  there  was  such  an  agreement, 
there  was  ooncededly  a  breach,  the  jury  should  have  been 
directed  to  find  at  least  nominal  damages  if  they  found  the 
agreement.  A  judgment  will  not  be  reversed  on  appeal  simply 
because  a  plaintiff  has  not  been  allowed  to  recover  nominal 
damages,  where  that  judgment  does  not  serve  as  an  estoppel 
in  respect  to  other  interests;  but  where  it  is  apparent  that,  on 
a  proper  application  of  legal  rules,  substantial  damages  may  be 
recoverable  on  sufficient  proofs,  a  judgment  so  entered  should 
be  reversed  for  the  failure  to  award  nominal  damages,  and 
simply  in  order  that  an  opportimity  may  be  given  to  recover 
such  substantial  damages  as  competent  proofs  may  justify. 
{Thomson-Houston  EL  Co.  v.  Durant  Land  Imp.  Co.,  144 
:>.  Y.  34.) 

AVhether  it  is  certain  the  plaintiff  can  succeed  in  proving 
.ome  substantial  damages  is  a  most  troublesome  question. 
Such  attempt  may  have  its  difficulties  and  the  actual  amount 
of  such  damages  may  not  be  free  from  some  doubt.  Yet, 
where  there  has  been  a  breach  of  contract,  and  it  appears  cer- 
tain that  some  substantial  damages  have  resulted,  a  defendant 
cannot  escape  liability  for  such  damages  simply  because  they 
camiot  be  ascertained  exactly,  and  that,  in  order  to  approximate 
them,  some  speculative  elements  must  enter  into  consideration; 
for,  under  such  circinnstances,  a  jury  may  indulge  in  ^^  reason- 
able conjectures  and  probable  estimates  *'  arising  from  the  other 
proofis.  {Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y. 
205.)  These  other  proofs,  however,  must  be  of  such  nature  as 
to  support  such  "reasonable  conjectures  and  probable  esti- 
mates," and  the  damages  sought  must  be  such  as  were  reason- 
ably within  the  contemplation  of  the  parties,  and  directly  trace- 
able to  the  breach,  and  not  the  result  of  intervening  causes. 
They  may  include  losses  made  and  probable  profits  prevented. 
The  measure  of  the  damages  is  the  value  of  the  contract  at  the 
time  of  its  breach.  {Wakeman  v.  Wheeler  &  Wilson  Mfg. 
Co  ,  supra.)  This  question  of  value  is  to  be  determined  upon 
the  relevant  facts  antecedent  and  subsequent  to  the  breach, 
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and  is  not  the  subject  of  opinion  evidence.  Where  the  breach  of 
contract  is  due  to  the  act  and  fault  of  the  defendant,  \>y  which 
probable  profits  are  prevented,  it  has  been  said  that  **  courts 
ought  not  to  be  too  precise  and  exacting  in  regard  to  the  evi- 
dence upon  which  to  base  a  claim  for  damages  resulting  from 
loss  of  future  profits.*'    {Dart  v.  Laimbeer^  107  N.  Y.  664, 669.) 

However,  to  be  recoverable  at  all,  the  damages  "must  be 
certain,  not  only  in  their  nature,  but  as  respects  the  cause  from 
which  they  proceed."    {Witherbee  v.  Meyer ^  155  N.  Y.  446.) 

The  rule  as  to  certainty  of  damages  and  of  their  cause  does 
not  require  a  mathematical  certainty  but  only  such  reasonable 
certainty  as  serves  as  a  basis  for  the  ordinary  conduct  of  human 
affairs. 

It  appeared  from  the  plaintiff's  proof  that,  at  the  time  the 
alleged  agreement  was  made  between  the  parties  to  this 
action,  there  were  a  number  of  other  firms  competing  with 
the  defendants  in  the  business  conducted  by  their  **  South 
African  Department,"  five  important  firms  and  at  least  five 
others  of  lesser  importance.  It  likewise  appeared  that,  during 
the  time  from  1901  to  and  including  1904,  the  defendants  had 
done  a  large  volume  of  business  in  an  annual  amount  of  over 
$1,000,000  in  the  "  South  African  Department,"  and  that  said 
business  was  in  some  years  profitable  to  an  extent  which  it  is 
not  now  necessary  to  discuss. 

It  appeared  likewise  that  after  the  alleged  breach  the  defend- 
ants did  a  South  African  business  for  several  years,  varying  in 
volume  from  $200,000  to  $300,000  a  year.  Proof  was  given  of 
the  general  nature  of  the  South  African  business,  of  the  plain- 
tiff's long  experience  in  it  and  of  his  general  ability  to  handle 
it.  When  the  plaintiff  was  asked  on  his  direct  examination 
to  "  State  the  general  nature  and  character  of  the  business  and 
how  it  was  conducted  for  the  defendants,"  the  question  was 
excluded  on  the  defendants'  objection.  Neither  was  he  allowed 
to  testify  that  after  the  alleged  breach  he,  for  the  American 
Trading  Company,  dealt  in  the  same  class  of  commodities  as 
had  been  and  were  being  dealt  in  by  the  defendants-  "  South 
African  Department,"  nor  to  what  extent  he  was  able  to  pro- 
cure business  from  the  former  customers  of  the  ^*  South  Afri- 
can Department,"  nor  to  what  eirtent  he  was  able  to  secure 
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business  at  all  after  the  alleged  breach  by  the  defendants.     "We 
think  that  the  plaintiff  should  not  have  been  prevented  from 
giving*  evidence  on  these  points.   To  be  sure  such  evidence  lax^ked 
definiteness^  but  it  was  the  best  that  was  obtainable  undeir  the 
circumstances.    It  would  seem  to  come  within  the  spirit  of  the 
rule  declared  in  WaJceman  v.  Wheeler  &  Wilson   Mfg.    Co. 
(wprcjt)  and  of  many  of  the  subsequent  cases  whiclx    have 
f  olloi^red  and  applied  that  rule.     In  a  somewhat  similar  case 
{Nash  V.  Thousand  Island  Steamboat  Co.y  123  App.  Div.  148), 
the  oourt  considered  elaborately  the  rule  applicable    to  cases 
of  this  character,  and  finding  an  exclusion  of  evidence  material 
to  the  issues  and  which  would  have  been  available  to  establish 
substantial  damages  had  it  been  allowed,  declared  as    follows  : 
"  It  is  sufficient  for  the  purpose  of  reversing  this  judgment 
to  hold  that  there  was  some  evidence  that  should  ha^%re  been 
submitted  to  the  jury,  and  upon  which  the  jury  mig-lxt  have 
a^varded  substantial,  as  distinguished  from  nominal,  daoxiages." 
In   view  of  the  fact  that  not  even  nominal  dama^os   were 
a^varded  to  this  plaintiff,  we  infer  that  the  learned  tri^I  oourt 
was  of  opinion  that  the  plaintiff  had  not   established   satis- 
factorily the  factum  of  the  contract  upon  which  he  sued.    This 
question,  as  we  have  above  indicated,  we  think  was  a  question 
for  the  jury  under  the  proofs  in  this  record. 

We    think  that  the  exceptions  of  the  plaintiff  should   be 
sustained  and  a  new  trial  granted,  costs  to  abide  the  event. 

Thomas,  Woodward  and  Rich,  JJ.,  concurred;  Jenks,  P.  J., 
taking  no  part. 

Exceptions  of  plaintiff  sustained  and  new    trial  grantod, 
costs  to  abide  the  event. 
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Helen  Margaret  Ferguson,  an  Infant  under  the  Age  of 
Fourteen  Years,  by  William  Ferguson,  Her  Guardian  ad 
Litem,  Appellant,  v.  Town  op  Lewisboro,  Respondent. 

Second  Department,  February  23,  1912. 

Highways  —  negligence  —  injury  by  defective  approach  to  abutting 
property  —  liability  of  town  —  duties  of  town  superintendent. 

A  town  was  not  liable  at  common  law  for  personal  injuries  caused  by  a 
defective  highway.  The  present  liability  of  a  town  is  wholly  the  creation 
of  the  statute. 

Section  73  of  the  Highway  Law  does  not  require  the  town  superintendent 
to  make  repairs  to  a  wooden  driveway  giving  access  from  the  highway  to 
the  lands  of  an  abutting  owner  and  to  sue  the  owner  for  the  expense 
thereof,  where  he  was  not  directed  to  make  the  repairs  by  the  town 
board. 

Nor  can  the  superintendent  proceed  against  the  abutting  owner  to  compel 
him  to  repair  such  driveway  unless  there  has  been  a  prior  direction  for 
such  repairs  by  the  district  or  county  superintendent. 

A  town  is  chargeable  with  the  negligence  of  the  town  superintendent  in 
failing  to  call  the  attention  of  the  town  board  to  an  unsafe  driveway  of 
which  he  had  knowledge,  leading  from  a  highway  to  abutting  premises 
as  section  47  of  the  Highway  Law  imposes  upon  the  superintendent  a 
duty  of  inspection. 

But,  it  seems^  no  charge  of  negligence  can  arise  against  the  superintendent 
if  the  town  board  fails  to  act  after  having  been  informed  of  the  defect. 

Appeal  by  the  plaintiff,  Helen  Margaret  Ferguson,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Westchester 
on  the  19th  day  of  April,  1911,  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  after  a  trial  at  the  Westchester 
Trial  Term,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  12th  day  of  June,  1911,  denying  the  plaintiff's  motion 
for  a  new  trial  made  upon  the  minutes. 

Raphael  Link,  for  the  appellant. 

Henry  R.  Barrett,  for  the  respondent 

Carr,  J. : 

The  plaintiff  appeals  from  a  judgment  of  the  Supreme  Court 
in  Westchester  county  dismissing  her  complaint,  likewise  from 
an  order  denying  her  motion  for  a  new  trial. 
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The  action  was  brought  to  recover  damages  for  a  personal 
injury  on  the  theory  that  the  defendant  had  been  guilty  of 
negligence  in  failing  to  keep  in  a  reasonably  safe  condition  a 
part  of  a  public  highway.  The  proofs  taken  at  the  trial  would 
have  required  the  submission  to  the  jury  of  the  question  of  the 
defendant's  negligence,  were  it  not  that  the  learned  trial  court 
was  of  opinion  that  the  defendant  town  had  no  statutory  duty 
as  to  the  point  on  the  highway  where  the  accident  in  question 
took  place.  The  plaintijff  was  an  infant  of  two  or  three  years 
of  age,  and  was  one  of  a  party  which  occupied  a  carriage  which 
was  being  driven  upon  the  traveled  portion  of  the  highway 
from  private  property  adjoining.  The  highway  as  constructed 
and  maintained  was  bordered  by  a  ditch  which  had  been  made 
for  the  drainage  of  the  highway.  The  roadway  was  constructed 
originally  by  the  State,  and  was  macadamized  in  the  part 
intended  for  general  travel.  At  the  point  where  this  accident 
happened,  the  State  contractors,  in  accordance  with  their  con- 
tract, laid  a  wooden  driveway  across  the  ditch  in  order  to  pro- 
vide access  to  the  farm  of  one  Silkman,  which  abutted  the 
highway  at  that  point.  This  driveway,  or  "bridge"  as  it  is 
termed  in  the  briefs  on  this  appeal,  spanned  the  bordering 
ditch,  which  was  about  two  feet  wide,  and  extended  along 
the  side  of  the  road  about  twenty-four  feet,  its  width  being 
about  six  feet.  The  planking  and  timbers  had  been  allowed 
to  rot,  and  the  horse,  drawing  the  carriage  in  which  the  plain- 
tiff was  a  passenger,  stepped  into  or  made  a  hole  in  the  rotten 
planking,  and  fell,  thereby  causing  grave  personal  injuries  to 
the  plaintiff.  Some  months  before  the  accident,  the  town 
superintendent  of  highways  had  sent  some  men  to  the  place  in 
question  to  remove  the  planking  temporarily  for  the  purpose 
of  cleaning  out  and  restoring  the  original  ditch  which  had  been 
choked  up  with  sand.  These  men  were  instructed  to  relay  the 
planks  as  they  found  them.  The  planks  were  found  by  them 
at  that  time  to  be  rotten,  and  the  town  superintendent  was 
then  so  informed.  He  did  not  call  this  matter  to  the  attention 
of  the  town  board,  and  no  repairs  were  made  thereafter  either 
by  the  town  or  the  abutting  owner.  The  rotten  condition  of 
these  planks  was  the  proximate  cause  of  the  accident  in  ques- 
tion.    The  plaintiff  and  her  companions  were  lawfully  on  the 
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highway  and  they  had  no  connection  with  the  abutting  owner, 
whose  premises  they  had  visited  for  business  purposes.  At  the 
time  of  the  accident  they  were  ordinary  travelers  on  a  public 
highway  and  the  cause  of  the  accident  was  a  condition  existing 
entirely  within  the  highway  lines,  though  not  within  the  trav- 
eled or  macadamized  portion  thereof. 

By  section  74  of  the  Highway  Law  (Consol.  Laws,  chap. 
25;  Laws  of  1909,  chap.  30)  every  town  is  "liable  for  all 
damages  to  person  or  property  sustained  by  reason  of  any 
defect  in  its  highways  or  bridges  existing  because  of  the 
neglect  of  any  town  superintendent  of  such  town."  It  was 
urged,  however,  at  the  trial  that  aa  this  wooden  driveway  was 
intended  and  used  as  an  approach  to  and  from  the  highway  for 
the  benefit  of  the  abutting  private  property,  no  duty  in  relation 
thereto  was  cast  upon  the  town  superintendent  by  statute. 
This  contention  is  based  upon  the  provisions  of  section  71  of  the 
Highway  Law,  which  provides  as  follows:  "The  owners  or 
occupants  of  lands  shall  construct  and  keep  in  repair  all 
approaches  or  driveways  from  the  highway,  under  the  direc- 
tion of  the  district  or  coimty  superintendent,  and  it  shall  be 
unlawful  for  such  owner  or  occupant  of  lands  to  fill  up  any 
ditch  or  place  any  material  of  any  kind  or  character  in  any 
ditch  so  as  to  in  any  manner  obstruct  or  interfere  with  the  pur* 
poses  for  which  it  was  made.  The  town  superintendent  may, 
when  directed  by  the  town  board,  construct  and  keep  in  repair 
such  approaches  and  the  expense  thereof  shall  be  a  town 
charge."  It  appeared  at  the  trial  that  the  abutting  owner  had 
not  been  directed  by  the  district  or  county  superintendent  to 
make  any  repairs  to  the  approach  or  driveway  in  question. 
Likewise  it  appeared  that  the  town  superintendent  had  not 
been  directed  by  the  town  board  to  make  any  repairs  thereto. 
This  action  is  brought  against  the  town  itself,  and  whether  it 
be  liable  must  be  determined  imder  the  statutory  provisions 
which  impose  liabiUty,  for  at  common  law  the  town  itself  was 
not  liable  imder  such  circumstances.  In  order  that  the  town 
may  be  held  liable  for  a  "  defect  in  its  highways  or  bridges  " 
such  defect  must  be  "  existing  because  of  the  neglect  of  any 
town  superintendent  of  such  town."  (Highway  Law,  §  74.) 
The  defect  here  in  question  came  about  through  lack  of  repair 


Digitized  by 


Google 


Ferguson  v.  Towk  of  Lbwisboro.  235 

App.  Div.]  Second  Department,  February,  1912. 

of  the  approach  or  driveway.  The  town  superintendent,  how- 
ever, had  no  duty  to  make  repairs  to  this  approach  or  driveway 
as  a  town  charge  unless  so  directed  by  the  town  board. 
Ck)ncededly,  such  direction  was  not  given  by  the  town  board. 
Whether  the  abutting  owner  can  be  held  liable  is  not  before 
this  court,  as  that  person  is  not  a  party  to  this  action.  It 
is  argued,  however,  that  the  town  superintendent  may  be 
found  guilty  of  neglect  in  failing  to  take  steps  to  com- 
pel the  abutting  owner  to  put  the  driveway  or  approach  in 
good  condition  of  repair.  Section  73  of  the  Highway  Law 
provides  as  follows:  ^^The  town  superintendent  shall  bring 
an  action  in  the  name  of  the  town,  against  any  person  or  cor- 
poration, to  sustain  the  rights  of  the  public,  in  and  to  any  town 
highway  in  the  town,  and  to  enforce  the  performance  of  any 
duty  enjoined  upon  any  person  or  corporation  in  relation 
thereto,  and  to  recover  any  damages  sustained  or  suffered,  or 
expenses  incurred  by  such  town,  in  consequence  of  any  act  or 
omission  of  any  such  person  or  corporation,  in  violation  of  any 
law  or  contract  in  relation  to  such  highway."  This  section  did 
not  require  him  to  make  the  repairs  necessary  and  then  to  sue 
the  abutting  owner  for  the  expense  thereof,  for  he  could  not 
make  these  necessary  repairs  unless  so  directed  by  the  town 
board.  (Highway  Law,  §  71.)  Nor  could  he  proceed  against 
the  abutting  owner  to  compel  him  directly  to  make  repairs 
unless  there  had  been  a  prior  direction  of  the  district  or  county 
saperintendent  requiring  such  repairs,  and  as  it  appears  in  this 
case  no  direction  had  been  given  by  a  district  or  county  super- 
intendent in  relation  thereto.  The  same  statute  which  affixes 
liability  on  the  town  for  a  defect  in  the  highway  arising  from 
the  negligence  of  the  town  superintendent  likewise  renders 
the  town  superintendent  liable  over  to  the  town  for  such  dam- 
ages as  it  may  have  paid  or  become  liable  for  by  reason  of  such 
negligence.  (Highway  Law,  §  75.)  Both  sections  of  the 
statute  should  be  construed  together. 

There  is,  however,  another  aspect  of  this  case  in  which  per- 
sonal negligence  on  the  part  of  the  town  superintendent  may, 
as  it  seems  to  us,  be  chargeable  properly.  Section  47  of  the 
Highway  Law  imposes  upon  the  town  superintendent  a  general 
duty  of  care  and  superintendence  of  the  highways  and  bridges 
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in  the  town.  This  general  duty  of  care  and  superintendence 
requires  a  reasonable  inspection  of  the  highway  from  time  to 
time.  When  the  highway  from  any  reason  becomes  unsafe,  to 
his  knowledge  as  in  this  case^  and  if  the  circumstances  be  such 
that  the  action  of  the  town  board  be  required  to  remedy  the 
defect,  then,  as  we  believe,  he  owes  a  positive  duty  to  call  the 
matter  to  the  attention  of  the  town  board,  so  that  the  defect 
may  be  remedied.  While  no  charge  of  negligence  can  arise 
against  him  if  the  town  board  neglects  to  act  after  he  has 
informed  it  of  the  situation,  yet  a  failure  on  his  part  to  place 
the  matter  before  the  town  board,  when  he  has  full  knowledge, 
indicates  a  negligent  performance  of  his  general  duty  of  care 
and  superintendence,  and  the  continuing  defect  may  be  said  to 
]ye  one  *^  existing  because  of  the  neglect "  of  the  town  superin- 
tendent within  the  meaning  of  the  statute  as  above  cited. 

We  think  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costa 
to  abide  the  event. 


John  C.  Hinrichs,  Respondent,  v,  Thomas  W.  Butts, 

Appellant. 

Second  Department,  February  23,  1912. 

Libel  and  slander  —  words  charg^ing  incompetency  in  business,  when 
libelous  per  se  —  privileged  communication  —  pleading. 

It  is  libelous  per  se  to  publish  a  letter  calling  the  local  manager  of  a  mail 
chute  company  a  "venomous  inGomx)etent  creature  ♦  ♦  •  who  either 
does  not  know  how  to  put  it  (the  chute)  in  order  or  wilfully  queers  it  tv) 
that  it  will  not  serve  the  purpose  for  which  it  is  wanted,"  and  statin/; 
further  that  he  should  not  be  given  another  chance  to  ''  bedevil  us  and 
the  job." 

Willful  words  which  hold  a  person  up  to  hatred,  ridicule,  contempt  or 
obloquy  are  libelous  jpcr  se. 

Words  written  of  one  in  relation  to  his  business  or  occupation  wnich  have 
a  tendency  to  hurt  or  prejudice  him  therein  are  actionable  although 
they  charge  no  fraud  or  dishonesty  and  were  written  without  actual 
malice. 
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One  engaged  in  a  mercantile  business  has  as  much  right  to  recover  for  such 

libel  as  if  he  belonged  to  a  learned  profession. 
Plaintiff  suing  for  libel  need  not  allege  that  the  article  was  not  privileged, 

the  defense  of  privilege  resting  upon  the  defendant. 

Appeal  by  the  defendant,  Thomas  W.  Butts,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  Kings  on 
the  15th  day  of  December,  1911,  denying  the  defendant's 
motion  for  judgment  on  the  pleadings. 

P.  J".  Dobson  [Walter  P.  Vining  with  him  on  the  brief],  for 
the  appellant. 

Louis  Ehrenberg,  for  the  respondent. 

WOODWAKD,  J. : 

The  defendant  moved  at  Special  Term  for  judgment  dismiss- 
ing the  plaintiff's  complaint,  contending  that  although  the 
plaintiff  seeks  to  recover  for  an  alleged  libel,  the  complaint 
fails  to  state  a  cause  of  action. 

It  appears  that  the  plaintiff  was  in  the  employ  of  the  United 
States  Mail  Chute  Equipment  Company,  and  the  manager  of 
its  New  York  office.  The  alleged  libelous  words  are  contained 
in  a  letter  written  by  the  defendant  to  the  equipment  company. 
In  that  letter  the  defendant  refers  to  the  plaintiff  as  "  the  veno- 
mous incompetent  creature  who  has  charge  of  your  office  here 
and  who  either  does  not  know  how  to  put  it  in  order  [meaning 
a  certain  mail  chute]  or  wilfully  queers  it  so  that  it  will  not 
serve  the  purpose  for  which  it  is  wanted j^^  and  fiuiiher  saying 
in  substance  that  the  equipment  company  was  giving  "your 
New  York  Manager  another  chance  to  bedevil  u^  and  the  job.  ^^ 

It  is  urged  by  the  defendant  that  the  words  are  not  libelous 
per  se  ;  that  there  is  no  sufficient  allegation  of  any  trade,  pro- 
fession or  occupation,  and  that,  in  the  absence  of  an  allega- 
tion of  any  specific  damage,  the  plaintiff  is  not  entitled  to 
recover,  and,  therefore,  the  defendant  was  entitled  to  a  dismissal 
of  the  complaint. 

If  we  analyze  the  words  used  we  are  of  the  opinion  that  they 
touch  the  plaintiff  in  his  private  character,  in  that  they  charge 
him  with  being  ^^  venomous,^^  with  an  intention  to  "  wilfully 
queer^^  his  work,  and  ^^bedeviP^  the  job.     To  characterize  a 
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person  as  possessing  those  qualities  charges  such  moral  delin- 
quency as  necessarily  affects  him  in  his  personal  character,  and 
in  our  opinion  is  libelous  per  se.  To  charge  him  with  being 
"  incompetent "  tends  to  injure  him  in  relation  to  his  business 
and  occupation.  In  the  case  under  consideration  the  letter  in 
question  tends  to  injure  the  plaintiff  in  his  private  character  as 
well  as  his  standing  in  his  business  and  occupation. 

It  goes  without  saying  that  willful  words  which  hold  a  person 
up  to  hatred,  ridicule,  contempt  or  obUquy,  are  libelous  jper  se. 
The  words  of  the  letter  do  nothing  less. 

So,  too,  words  written  of  a  man  in  relation  to  his  business  or 
occupation  which  have  a  tendency  to  hurt,  or  are  calculated  to 
prejudice  him  therein,  are  actionable,  although  they  charge  no 
fraud  or  dishonesty,  and  were  without  actual  malice,  and, 
when  proved,  unless  the  defendant  shows  a  lawful  excuse,  the 
plaintiff  is  entitled  to  recover.  {Moore  v.  Francis,  121  N.  Y. 
199;  Krugy.  Pitass,  162  id.  154,  159;  Bommann  v.  Star  Co., 
174  id.  212,  219;  Triggs  v.  Sun  Printing  &  Pub.  Assn.,  179  id. 
144,  153;  Le  Massena  v.  Storm,  62  App.  Div.  150, 153;  Oibson 
V.  Sun  Printing  d:  Pub.  Assn.,  71  id.  566,  569;  Cruikshank  v. 
Gordon,  118  N.  Y.  178,  183.)  We  think  these  authorities  dis- 
pose of  the  defendant's  contention,  and  the  court  was  correct 
in  denying  the  defendant's  motion  for  judgment. 

In  our  judgment  it  would  be  absurd  to  hold,  as  contended  by 
appellant,  that  because  the  plaintiff  did  not  practice  a  pro- 
fession or  follow  a  trade,  he  was  not  equally  protected  from 
imjust  attack.  He  was  apparently  the  local  manager  of  a 
large  and  important  business  enterprise.  His  good  name  and 
reputation  as  the  business  manager  of  such  a  concern  is  just  as 
sacred  as  though  he  were  prominent  in  one  of  ihe  learned  pro- 
fessions. The  law  should  be  just  as  zealous  to  protect  the 
reputation  of  a  business  man  as  one  of  capacity  and  ability,  as 
one  engaged  in  following  a  trade  or  practicing  a  profession. 

The  appellant  further  contends  that  the  letter  containing  the 
words  complained  of  is  a  privileged  communication.  Assuming 
such  to  be  the  fact,  such  privilege  rests  with  the  defendant  to 
establish  as  a  defense,  and  it  is  not  for  the  plaintiff  in  the  first 
instance  to  show  that  the  article  is  not  of  the  privileged  class. 
Communications  otherwise  privileged  cease  to  be  privileged 
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when  actuated  by  malice  and  made  in  bad  faith.  The  letter  in 
question  is  so  intemperate  in  language  that  a  jury  might  well 
infer  the  writer  was  actuated  by  feelings  of  personal  malice 
toward  the  plaintiff. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  HmscHBERG,  Burr  and  Eich,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


\ricTOB  EoBOHii^  Appellant,  v.  Gate  Development  Oompanit 
and  Others,  Defendants. 

J.  Alfred  Berger,  Jr.,    as  Executor,  etc.,  of  Robert  J. 
Freeman,  Deceased,  Bespondent. 

Second  Department,  February  28,  1912. 

Foreclosure  — sale — iK>wer  of  court  to  relieve  purchaser  from  bid. 

The  ooort  in  its  discretion  may  relieve  a  person  who  has  bid  in  lands  on  a 
foreolosure  sale  from  his  purchase  where  it  subsequently  appears  that  a 
person  not  made  a  party  to  the  suit  claims  to  be  the  owner  of  the  equity 
of  redemption  and  has  moved  for  an  order  to  show  cause  why  the  sale 
should  not  be  vacated  and  set  aside.  This  is  true  although  the  affidavits 
do  not  show  a  positive  defect  in  title,  as  the  purchaser  should  not  be  bur- 
dened with  a  threatened  law  suit. 

Appeal  by  the  plaintiff,  Victor  Koechl,  from  an  order  of 
the  County  Court  of  Kings  county,  entered  in  the  office  of  the 
derk  of  said  county  on  the  6th  day  of  October,  1911,  granting 
the  respondent's  motion  to  be  relieved  of  his  purchase  on  a 
foreclosure  sale. 

Edwin  Kempton  and  Charles  Bradshaw,  for  the  appellant. 

William  S.  WoodhuU  [Beno  B.  Oattell  with  him  on  the 
brief],  for  the  respondent. 

Woodward,  J.: 

Emily  F.  and  Hannibal  French  executed  a  mortgage  to  the 
Titie  Ghiarantee  and  Trust  Company  for  $4,000  on  the  8d  day 
of  November,  1899,  which  became  due  in  three  years  from  its 
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date.  The  Title  Guarantee  and  Trust  Company  assigned  the 
bond  and  mortgage  to  the  plaintiff  in  this  action  on  or  about 
November  16,  1899.  Payment  of  the  principal  was  subse- 
quently extended  to  November  3,  1911,  by  an  agreement  made 
in  1908  by  the  Title  Guarantee  and  Trust  Company  for  the 
mortgagee,  and  one  Annie  Cohen,  the  then  owner  of  the 
premises.  Interest  being  unpaid,  the  plaintiff  fQed  a  lis 
pendens  on  December  3,  1910,  and  commenced  a  foreclosure 
action,  which  resulted  in  a  judgment  of  foreclosure  and  sale 
on  April  Y,  1911.  The  premises  were  duly  sold,  J.  Alfred  Ber- 
ger^  Jr.,  as  executor  of  Eobert  J.  Freeman,  becoming  the 
purchaser  for  the  purpose  of  protecting  the  estate,  which  was 
the  owner  of  a  second  mortgage  upon  the  premises  for  the  sum 
of  $2,000.  The  executor  paid  $523,  ten  per  cent  of  the  pur- 
chase price,  together  with  $17  for  auctioneer's  fees  and  other 
expenses.  Intending  to  complete  the  purchase,  Mr.  Berger 
was  informed  by  his  attorney  that  he  had  been  served  with  an 
order  to  show  cause  why  the  foreclosure  sale  should  not  be 
vacated  and  set  aside  and  a  resale  ordered.  This  motion  was 
made  by  an  attorney  representing  the  Greenwich  Investing 
Company,  claiming  to  be  the  owner  of  the  equity  of  redemp- 
tion in  the  premises  purchased  by  Mr.  Berger  at  the  foreclosure 
sale.  This  motion  resulted  in  an  order  denying  the  motion. 
Being  thus  advised  of  a  claim  on  the  part  of  the  Greenwich 
Investing  Company,  which  was  not  a  party  to  the  foreclosure 
action,  Mr.  Berger  moved  the  County  Court  of  Kings  county 
to  be  relieved  of  his  purchase,  and  from  the  order  granting 
this  motion  the  plaintiff  appeals  to  this  court. 

While  it  is  true  that  the  affidavits  submitted  upon  the 
motion  do  not  conclusively  show  that  there  is  any  defect 
in  the  title,  it  is  plain  to  be  seen  that  there  is  an  opportunity 
for  a  lawsuit,  which  appears  to  be  threatened.  There  is  no 
doubt  that  there  was  a  conveyance  of  the  premises  by  the  Gate 
Development  Company,  one  of  the  defendants  in  the  fore- 
closure action,  to  the  Greenwich  Investing  Company  on  the 
30th  day  of  September,  1910;  that  the  deed  was  duly  acknowl- 
edged on  the  1st  day  of  October,  1910,  and  recorded  in  the 
office  of  the  register  of  the  county  of  Kings  on  the  15th  day  of 
March,  1911,  and  it  is  claimed  that  the  premises  were  in  the 
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actual  poesession  of  the  Greenwich  Investing  Company,  throixgTci. 
its  a^ent^  one  Cohen,  and  it  is  claimed  that  the  plaintiff  Ixsl^L 
notice  of  such  claim  of  title  and  possession  on  the  part  of   -blci.^ 
Greenwich  Company  at  the  time  of  commencing  the  actdox:!.. 
It  is  true  that  the  facts  do  not  appear  positively,  but  ther^ 
clearly  enough  of  the  claim  of  the  Greenwich  Company  to  ] 
it  fairly  certain  that  the  title  to  the  premises  will  be  broix^^Jzi^-t 
into  question  in  some  kind  of  an  action,  and  it  would  be  a  Ii£i.xr<3^- 
ship  to  the  purchaser,  who  was  compelled  to  purchase  to  i>:iro- 
tect  the  lien  on  the  second  mortgage,  to  compel  him  to  B'fcci.xix^d 
the  expense  and  amioyance  of  a  lawsuit. 

We  t^iTi^f  the  matter  rests  in  the  discretion  of  the  oourt^  ^xzi.^ 
that,  no  abuse  of  the  discretion  being  shown,  it  is  the  du-fcj;^  ^-^^ 
this  court  to  affirm  the  order,  which  does  no  more  than  to  pl<^<:5e 
the  respondent  in  practically  the  same  position  that  he  occixj>i^^ 
before  the  sale. 

The  order  appealed  f  rem  should  be  affirmed,  with  ten  dolX€%,.^78 
costs  and  disbursements. 

Jenks,  p.  J.,  HmscHBERG  and  EicH,  JJ.,  concurred;  Bxrx^^ 
J.,  not  voting. 

Order  of  the  County  Court  of  Kings  county  affirmed,  w^-fck 
ten  dollars  costs  and  disbursements. 


VrrroRio  Sartori,  as  Administrator,  etc.,  of  Edwardo  Ai:.:BrN-^^ 
Sartori,  Deceased,  Appellant,  v.  Litchfield  CoNSTRucTio>a- 
CoMPAmr  and  Eichmond  Light  and  Eailroad  Comi^^^j^^ 
Eespondents. 

Second  Department,  February  23,  1912. 

Pleading  —  demurrer  —  action  to  recover  for  death  by  wrongful  e^^*^ 
misjoinder  of  parties  —  complaint  stating  single  cause  of  actioxi.  ^ 

^  <l6iiiiirrer  to  a  complaint  against  two  defendants  to  recover  for  tlxo  ^^ 
o'  the  plaintifTs  intestate,  on  the  ground  that  causes  of  action  V* 
^n  improperly  united,  is  not  well  taken  even  though  the  plaiut;itr  \^^ 
attempted  to  state  separate  causes  of  action  against  the  ''®aj>^^-.^^ 
defendants,  if  mi  fact  but  a  single  cause  of  action  is  pleaded  agaixxat;  ±\^^^ 
M  Joint  tort  feasors.  ^^'^ 

App.  Div.— Vol.  CXUX.       16 
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Appeal  by  the  plaintiff,  Vittorio  Sartori,  as  administrator, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Eichmond  on  the  10th  day  of  August,  1911. 

Michael  Schneiderman  [Oino  C.  Speranza  with  him  on  the 
brief],  for  the  appellant. 

Martin  A.  Schenck,  for  the  respondents. 

Care,  J. : 

The  plaintiff  appeals  from  an  order  of  the  Special  Term 
denying  his  motion  for  judgment  on  the  pleadings,  under  sec- 
tion 64:7  of  the  Code  of  Civil  Procedure.  The  action  was 
brought  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate  through  the  alleged  negligence  of  the  defendants, 
the  Litchfield  Construction  Company  and  the  Richmond  Light 
and  Bailroad  Company.  The  facts  alleged  in  the  complaint 
show  that  the  decedent  was  an  employee  of  the  defendant 
Litchfield  Construction  Company,  and  met  his  death  through 
a  charge  of  electric  current  which  came  from  the  wires  of  the 
defendant  Bichmond  Light  and  Bailroad  Company  into  a  der- 
rick operated  by  the  defendant  Litchfield  Construction  Com- 
pany, and  g,bout  which  the  decedent  was  at  work.  The  com- 
plaint was  framed  very  inartistically.  It  attempted  to  set 
forth  three  causes  of  action,  each  numbered  separately,  two  of 
which  were  set  up  against  the  defendant  the  Litchfield  Con- 
struction Company,  and  one  of  which  was  set  up  against  the 
defendant  the  Eichmond  Light  and  Bailroad  Company.  The 
defendant  the  Bichmond  Light  and  Bailroad  Company 
demurred  to  the  complaint  on  the  ground  that  it  appeared  on 
the  face  thereof  "  that  causes  of  action  have  been  improperly 
united  in  that  the  causes  of  action  set  forth  do  not  affect  all 
the  parties  to  the  action." 

The  plaintiff  moved  for  judgment  on  the  pleadings,  on  the 
groimd  that  the  demurrer  was  insufficient.  The  learned  Special 
Term  denied  his  motion  for  judgment,  and  made  an  order  sus- 
taining the  demurrer  with  taxable  costs.  While  the  plaintiff  in 
form  appears  to  have  attempted  to  state  separate  causes  of 
action  against  each  of  the  respective  defendants,  yet  the  facts 
set  forth  in  the  complaint  state  only  one  cause  of  action,  and 
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that  against  both  defendants  as  joint  tort  feasors.     {Lynch  v. 
Elektron  Mfg.  Co.,  94  App.  Div,  408.) 

In  determining  the  sufficiency  of  a  pleading  the  court  is  not 
bound  by  the  inartistic  form  «idopted  by  the  pleader,  provided 
the  substance  of  the  allegations  meets  the  general  requirements 
of  pleading.  Under  these  circiunstances,  as  there  was  actually 
but  one  cause  of  action  pleaded,  the  demurrer  to  the  complaint 
was  not  well  taken,  and  the  order  sustaining  said  demurrer  was 
erroneous.  The  order  of  the  Special  Term  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  for 
judgment  on  the  pleadings  should  be  granted,  with  ten  dollars 
costs,  with  leave  to  the  defendant  demurrant  to  apply  at  Spe- 
cial Term  for  leave  to  withdraw  the  demurrer  and  to  answer 
the  complaint  within  twenty  days. 

Jenks,  p.  J.,  Thomas  and  Woodward,  JJ.,  concurred; 
Burr,  J.,  not  voting. 

Order  of  the  Special  Term  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  for  judgment  on  the  pleadings 
granted,  with  ten  dollars  costs,  with  leave  to  defendant  demur- 
rant to  apply  at  Special  Term  for  leave  to  withdraw  the  demui*- 
rer  and  to  answer  the  complaint  within  twenty  days. 


DoKENico  Casassa,  Eespondent,  v.  Ferdinando  Savarese 
and  Raphael  Savarese,  Defendants,  Impleaded  with  Car- 
HELA  Savarese,  as  Administratrix,  etc.,  of  Vincenzo  Sava- 
besb,  Deceased,  Appellant. 

Second  Department,  February  23,  1912. 

Pleadixiff  —  sapplemental  complaint— practice— death  of  one  defend* 
ant  after  original  complaint  had  been  answered — reviving  action  — 
fSailnre  of  representative  to  answer  supplemental  complaint — default 
—vacating  judgment. 

The  purpose  of  a  supplemental  pleading  is  to  set  up  facts  occurring  since 
the  beginning  of  an  action,  or  facts  which  had  theretofore  occurred  but 
were  unknown  to  the  pleader. 

Where,  in  an  action  against  partners  for  goods  sold  and  delivered,  an 
order  reviving  the  action  against  the  administratrix  of  a  defendant  who 
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had  died  since  the  service  of  the  defendants^  answer  did  not  provide  that 
a  supplemental  complaint,  permitted  by  section  760  of  the  Code  of  Civil 
Procedure,  should  take  the  place  of  the  original  complaint,  it  is  error  to 
enter  judgment  by  default  against  the  administratrix,  who  did  not 
appear  in  the  action,  because  of  her  failure  to  answer  the  supplemental 
complaint  ill  so  far  as  it  repeated  allegations  of  the  original  complaint. 

Appeal  by  the  defendant,  Carmela  Savarese,  as  adminis- 
tratrix, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  Coimty  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  8th  day  of  September,  1911, 
denying  the  said  defendant's  motion  to  vacate  and  set  aside  a 
certain  judgment. 

Charles  S.  Mackenzie,  for  the  appellant. 

Joseph  Nicchiay  for  the  respondent. 

Carr,  J. : 

This  action  was  brought  originally  against  Vincenzo  Sava- 
i-ese,  Ferdinando  Savarese  and  Raphael  Savarese,  as  copartners, 
doing  business  imder  the  name  of  V.  Savarese  &  Brothers,  to 
I'ecover  the  simi  of  $538.56  on  the  allegation  in  the  complaint 
that  the  plaintiff  had  sold  and  delivered  to  the  defendants  a 
certain  quantity  of  California  wine  at  an  agreed  price,  which 
the  defendants  had  neglected  and  refused  to  pay.  The  defend- 
ants answered,  joining  issue  on  the  allegations  of  the  complaint 
in  October,  1899.  Nothing  further  was  done  in  the  action 
until  February,  1911,  when  the  plaintiff,  without  notice  to  the 
defendants,  who  had  appeared  in  the  action,  applied  ex  parte 
at  Special  Term  in  Kings  county  and  obtained  an  order  reviv- 
ing the  action  against  Carmela  Savarese,  as  administratrix  of 
Vincenzo  Savarese,  who  had  died  in  the  meantime,  which  order 
contained  a  provision  for  the  issuance  of  a  supplemental  sum- 
mons and  complaint.  A  supplemental  summons  and  com- 
plaint was  issued  against  the  defendant  Carmela  Savarese,  as 
administratrix,  and  this  pleading  set  up  again  the  contract  of 
sale  set  forth  in  the  original  complaint.  Carmela  Savarese,  as 
administratrix,  neither  answered  the  supplemental  complaint 
nor  appeared  in  the  action.  Thereupon  judgment  was  taken 
against  her  on  the  ground  that  she  was  in  default  because  of 
the  failure  to  serve  an  answer  to  the  supplemental  complaint. 
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She  has  moved  to  set  aside  the  judgment  so  entered  as  b^ing 

irregular  in  that,  as  she  claims,  she  was  not  obliged  to  pixt  in 

issue  the  allegations  of  the  supplemental  complaint  in  regard 

to  the  sale  of  wines  to  her  husband,  such  matter  having   iDeen 

put  in  issue  by  the  answer  to  the  original  complaint.       Her 

motion  to  set  aside  this  judgment  as  irregular  was  denied^  and 

from  the  order  so  denying  it  she  now  appeals  to  this  coTxirt.     It 

is  provided  by  section  760  of  the  Code  of  Civil  ProoeduLre  that, 

where  an  action  is  revived  as  against  the  personal  repiresenta- 

tives  of  one  of  the  parties  to  the  original  action,  on  tlio  stpplica- 

tion  of  the  plaintiflf  "  the  court  may  direct  that  a  supplemental 

summons  issue  and  that  supplemental  pleadings  be  nxstde." 

The  subject  of  supplemental  pleadings  is  regulated,  generally 
by  section  644  of  the  Code  of  Civil  Procedure,  froncx    ^which  it 
appears  that  a  supplemental  pleading  is  one  whioh.  alleges 
material  facts  which  occurred  after  the  former  plestding,  or  of 
which  the  pleader  was  ignorant  when  the  former  pleading  was 
made.     It  is  likewise  provided  in  this  section  that  le3,ve  may  be 
granted  to  make  a  supplemental  pleading,  either  in  addition  to 
or  in  place  of  a  former  pleading.    It  was  observed  in.  Horowitz 
V.  Goodman  (112  App.  Div.  13)  that  the  meaning    of  the  pro- 
vision in  section  544  of  the  Code  that  a  supplemental  pleading 
may  take  the  place  of  a  former  pleading  is  not  quite  clear.    It 
is  the  general  rule,  however,  that  the  piupose  of  a  supplemental 
pleading  is  to  set  up  facts  occurring  since  the  beginning  of  the 
original  action  or  facts  which  had  theretofore  occurred  but 
which  were  unknown  to  the  pleader.     {Horovntz  v.  Goodman 
supra;  Hayward  v.  Hood,  44 Hun,  128;  Pierson  v.  Cronk  13 
N.  Y.  St.  Eepr.  656;  Latimer  v.  McKinnon,  No,  l^    85  Add 
Div.  224.) 

The  order  which  revived  the  action  and  permitted  the  issuance 
of  a  supplemental  summons  and  complaint  herein  did  not  pro- 
vide, in  express  terms,  that  the  supplemental  complaint  should 
take  the  place  of  the  former  pleading  in  the  action.      Under 
these  circumstances,  we  think  the  issues  made  by  the  former 
pleading  still  continue.    Such  being  the  case,  the  defendant 
Cannela  Savarese,  as  administratrix,  was  not  in  default  because 
fihe  failed  to  answer  the  supplemental  complaint  in  so  far  as  it 
^^peated  the  allegations  of  the  original  complaint  which  had 
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been  already  put  in  issue.  After  the  service  of  the  supple- 
mental complaint  the  pleadings  in  the  case  consisted  of  the 
original  complaint  and  the  answer  thereto  and  the  supplemental 
complaint.  As  to  the  matters  properly  set  forth  in  the  supple- 
mental complaint  she  was  in  default,  but  this  default  did  not 
reach  to  and  embrace  the  issues  raised  by  the  original  pleading. 
It  was  error,  therefore,  to  enter  judgment  against  her  merely 
because  she  failed  to  answer  the  supplemental  complaint. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  the  judg- 
ment entered  against  her  as  irregular  should  be  granted,  with 
ten  dollars  costs. 

Jenks,  p.  J.,  Burr,  Thomas  and  Woodward,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  vacate  judgment  granted,  with  ten  dollars  costs.    " 


In  the  Matter  of  Supplementary  Proceedings;  Morris  Gordon 
and  Abraham  Gordon^  Judgment  Creditors,  Respondents, 
V.  Henry  B.  Feldberg,  Judgment  Debtor,  Appellant. 

Second  Department,  February  28, 1912. 

Oontempt — debtor  and  creditor  —  supplementary  proceedings  —  recitals 
in  order  directing  imprisonment  for  contempt. 

An  order  adjudging  a  judgment  debtor  guilty  of  oontempt  of  court 
because  of  certain  answers  given  on  his  examination  in  supplementary 
proceedings  and  directing  his  imprisonment  if  he  failed  to  pay  the  fine 
imposed  is  fatally  defective  unless  it  contains  an  adjudication  as  to  the 
specific  facts  deemed  to  be  a  contempt  of  court.  A  recital  in  said  order 
which  is  only  a  general  description  of  the  court^s  impression  of  the  judg- 
ment debtor's  whole  examination  is  insujQ^cient. 

Appeal  by  the  judgment  debtor,  Henry  B.  Feldberg,  from 
an  order  of  a  county  judge  of  Kings  county,  entered  in  the 
office  of  the  clerk  of  said  coimty  on  the  28th  day  of  November, 
1911. 

Louis  B.  WtlltamSy  for  the  appellant. 

Louis  J.  Oold,  for  the  respondents. 
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wARRj       Urn* 

This  is  an  appeal  from  an  order  of  a  county  judge  of  Kings 
comity,  dated  November  28,  1911,  which  adjudged  the  appel- 
lant guilty  of  contempt  of  court  because  of  his  answers  to 
certain  questions  put  to  him  on  an  examination  in  supple- 
mentary proceedings  in  which  he  was  the  judgment  debtor. 
The  amount  remaining  unpaid  on  the  judgment  was  thirty- 
nine  dollars  and  thirty-one  cents,  and  this  amount,  together 
with  the  sum  of  thirty  dollars  costs  in  the  proceeding,  was 
imposed  as  a  line  upon  the  judgment  debtor.  Provision  was 
made  in  said  order  for  the  imprisonment  of  the  judgment 
debtor  for  thirty  days  in  the  Kings  county  jail,  in  the  event 
that  he  failed  to  pay  the  fine  so  imposed  upon  him.  The 
motion  to  punish  the  judgment  debtor  for  contempt  was  based 
upon  the  examination  taken  in  the  supplementary  proceedings, 
and  the  particular  complaint  made  against  him  was  that  in 
answering  some  questions  that  were  put  to  him  he  disclaimed 
knowledge  or  recollection  of  the  matters  covered  by  these 
questions.  The  order  contains  a  recital  as  follows :  "  It  appear- 
ing to  my  satisfaction  that  the  testimony  given  by  the  judg- 
ment debtor  shows  a  willful  and  deliberate  attempt  to  frustrate 
the  purposes  of  the  examination  and  to  prevent  the  ascertain- 
ment of  the  truth,  and  it  appearing  that  the  judgment  debtor 
Henry  B.  Feldberg  was  wiUfully  evading  the  questions  by  a 
disclaimer  of  knowledge  or  recollection  of  matters  concerning . 
which  it  is  incredible  that  he  should  have  wholly  forgotten  of 
personal  transactions  and  facts  that  must  have  been  within  his 
knowledge  and  it  appearing  to  my  satisfaction  that  such  testi- 
mony was  calculated  to  and  did  impair,  impede,  prejudice, 
delay  and  defeat  the  rights  and  remedies  of  the  judgment 
creditors  herein  " 

The  order  then  proceeds  to  direct  the  granting  of  the  motion 
and  contains  a  formal  adjudication  as  follows:  '^  And  the  judg- 
ment debtor,  Henry  B.  Feldberg,  is  hereby  adjudged  guilty  of 
a  contempt  of  this  court,  and  is  hereby  fined  the  sum  of  $69.31.'' 

I  think  this  order  is  fatally  defective  in  that  it  does  not  con- 
tain any  adjudication  as  to  the  specific  facts  which  the  county 
judge  deemed  to  be  a  contempt  of  court.  If  the  recital  in  the 
order  which  has  been  quoted  above  can  be  deemed  to  be  an 
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adjudication,  yet  it  is  not  an  adjudication  of  the  particular  cir- 
cumstances of  the  relator's  offense,  as  it  is  but  a  general  descrip- 
tion of  the  court's  impression  of  the  whole  examinaton  of  the 
judgment  debtor.  Under  the  rule  laid  down  in  People  ex  rel, 
Barnes  v.  Court  of  Sessions  (147  N.  Y.  290)  and  People  ex  rel. 
Palmieri  v.  Marean  (86  App.  Div.  278)  the  order  from  which 
the  judgment  debtor  appeals  seems  fatally  defective. 

The  determination  should  be  annulled,  with  ten  dollars  costs 
and  disbursements. 

Jenks,  p.  J.,  Burr,  Thomas  and  Woodward,  J  J.,  concurred. 

Determination  of  the  County  Court  of  Kings  coimty  annulled, 
with  ten  dollars  costs  and  disbursements. 


BosiE  BoRGROSSER,  Appellant,  v,  Eberhard  F.  Risch  and 
Bertha  Risch,  Respondents. 

Second  Department,  February  28,  1912. 

Pleading  —  biU  of  particulars  —  specific  performance — form  of  order  — 
staying  further  prosecution  —  abstract  of  title. 

An  order  requiring  the  plaintiff  in  a  suit  for  the  specific  performance  of  a 
contract  for  the  exchange  of  real  estate  to  furnish  a  bill  of  particulars  is 
unauthorized  in  so  far  as  it  stays  further  prosecution  until  the  jMurticulars 
are  furnished. 

A  direction  in  the  order  that  plaintiff  furnish  in  the  bill  of  particulars  an 
abstract  of  her  title  is  not  justified,  as  the  same  is  a  matter  of  public 
record. 

Appeal  by  the  plaintiff,  Rosie  Borgrosser,  from  part  of  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  ooimty  of 
Kings  on  the  6th  day  of  November,  1911. 

Nathan  April  [Harry  Cook  with  him  on  the  brief],  for  the 
appellant. 

Leonard  J,  ReynoldSy  for  the  respondents. 

Woodward,  J. : 

The  plaintiff  brings  this  action  for  the  specific  performance 
of  a  contract  for  the  exchange  of  real  property.     The  complaint 
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contains  the  usual  averments  as  to  the  making  and  delivery  o€ 
the  contract,  and  that  she  was  at  the  time  set  for  closing  tlx^ 
same,  and  has  been  at  all  times  since^  ready,  willing  and  a.l3l^ 
to  complete  the  transaction,  and  demands  judgment  decreeixx^ 
the  specific  performance  of  the  contract,  the  defendants  hav±cx^ 
refused  to  close  as  provided  by  the  contract.    The  answei:    of 
the  defendants  denies  the  breach  of  the  contract,  and  sets    '^:i-P 
two  affirmative  defenses.    The  first  of  these  alleges  that   "blzfe.^ 
plaintiff  was  unable  to  convey  a  good  title  to  the  prenrusK^^^ 
which   she  had  contracted  to  sell,  and  the  second  that    Isltk.^ 
defendants  were  induced  to  enter  into  the  contract  by  rea.sor:i 
«f  fraudulent  representations  to  them  made  by  agents  of    titx^ 
plaintiff.     After  issue  had  thus  been  joined,  the  defendQ.K>^t:;s 
moved  for  a  bill  of  particulars,  resulting  in  the  order  appe£i.X^^^ 
from.     The  order  of  the  coiut  commands  the  plainti6f  to  f  xij^xr- 
niah  the  form  of  the  deed  as  well  as  a  summary  of  its  conteix^fc^ 
which  the  plaintiff  then  tendered  to  the  defendants,  in  aU^^-^^ 
performance  of  the  contract,  and  an  abstract  of  the  title  of    'tlx^ 
plaintiff  in  the  property  which  she  purported  to  convey,  da.tix:i:^«. 
from  the  time  that  a  certain  corporation  known  as  the  Ap j>\^^ 
&  Wood  Company  held  title  to  the  premises.     The  ordeir    f  ^xr- 
ther  provides  that  if  these  matters  cannot  with  dtie  dili^^^^ 
te  ascertained  by  the  plaintiff,  she  should  so  state,  an^     ^1^   . 
further  provided  that  imtil  such  particulars  be  f urnislx^b^ 
directed,  the  plaintiff  be  stayed  from  further  prosecuti^^^^     £ 
her  action. 

The  rule  is  so  well  established  that  it  is  improper  to  P^^xaT 
parties  in  reference  to  bills  of  particulars  that  it  goes  ^P^x-fcVi     t 
saying  that  this  order,  in  so  far  as  it  stays  the  plaintiff's  ^^^i^.- 
is  imauthorized.    {Prym  v.  Peck  &  Mack  Co.y  136  Aj>-^      P^.  ' 
566,  568,  and  authority  there  cited;  Lee  v.  Brown,  142  ici.  J  ^oq  \ 
We  are  likewise  of  the  opinion  that,  in  so  far  as  tlx^  *    tv? 
directs  the  plaintiff  to  furnish  in  a  bill  of  particul^,,^^.^^ 
abstract  of  title  from  the  Appleby  &  Wood  Company,  i-^  ^     ®f 
justified.     It  is  nowhere  alleged  in  the  complaint  tl^^^    ^^ 
plaintiff  claims  title  through  this  company,  or  even  that  tlx^j^  .^ 
any  such  company  in  existence.     But  assuming  that  tUe^*^  ^ 
such  a  company,  and  that  the  plaintiff's  title  cofties  throu^>j  Y 
these  are  matters  of  public  record,  as  accessible  to  the  def^^,^ ' 
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ants  as  to  the  plaintiff,  and  it  asks  for  matter  of  a  purely  evi- 
dential character  and  which  the  plaintiff  ought  not  to  be  called 
upon  to  produce  in  advance  of  the  trial.  She  has  alleged  that 
she  has  been  at  all  times  mentioned  in  the  complaint  ready, 
willing  and  able  to  give  the  title  which  her  contract  calls  for, 
and  the  burden  is,  of  course,  upon  her  to  establish  this  fact;  not 
that  she  has  title  through  any  particular  person  or  corporation, 
but  that  she  has  such  a  title  as  her  contract  mentions. 

The  appeal  does  not  complain  of  the  portion  of  the  order 
which  calls  for  the  form  of  the  deed  tendered,  but  does  question 
the  order  in  the  other  respects  mentioned,  and,  we  are  of  opin- 
ion, correctly. 

The  order  appealed  from  should  be  modified  in  accordance 
with  this  opinion,  and  as  so  modified  affirmed,  without  costs 
to  either  party. 

Jenks,  p.  J.,  HmscHBERa  and  Rich,  JJ.,  concurred;  Burr, 
J.,  not  voting. 

Order  modified  in  accordance  with  opinion  by  Woodward,  J., 
and  as  so  modified  affirmed,  without  costs. 


Frederick  Winckler  and  Victoria  Winckler,  as  Executors, 

etc.,  of  Louis  WmcKLER,  Deceased,  Respondents,  v.  Louis 

WmcKLER,  Individually  and  as  Executor,  etc.,  of  Louis 

WmcELER,  Deceased,  Appellant. 

Second  Department,  February  28,  1912. 

Beference  —  delivery    of    report  within   sixty   days  —  retention   by 
referee  pending  payment  of  fees.' 

Where  a  referee  appointed  to  take  and  state  accounts  between  partners 
delivers  his  report  to  the  attorney  for  one  of  the  parties  within  sixty 
days  after  the  evidence  was  finally  submitted  to  him,  the  opposing  party 
cannot  have  the  reference  terminated  under  section  1019  of  the  Code  of 
Civil  Procedure,  because  the  report  was  aUowed  to  remain  in  the  office 
of  the  referee  after  the  expiration  of  the  sixty  days,  while  the  attorney 
for  the  successful  party  wajB  arranging  with  his  client  for  the  payment  of 
the  referee^s  fees. 

The  fact  that  the  referee  made  a  finding  of  fact  after  the  report  was  deliv- 
ered does  not  show  that  he  had  not  in  fact  delivered  it. 

Where  the  referee  and  the  attorney  for  the  successful  party  both  swear 
that  the  report  was  delivered  in  time,  and  the  only  evidence  to  the  con- 
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trary  is  the  affidavit  of  defendant's  attorney  as  to  his  understanding  of 
certain  oonversations  vdth  the  referee  subsequent  to  the  delivery  of  the 
report,  a  motion  to  terminate  the  reference  under  section  1019  of  the 
Ck)de  of  Civil  Procedure  is  properly  denied. 

Appeal  by  the  defendant,  Louis  Winckler,  individually  and 
as  executor,  etc.,  of  Louis  Winckler,  deceased,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings  oil 
the  16th  day  of  December,  1911,  denying  the  defendant's  motion 
to  terminate  a  reference  under  the  provisions  of  section  1019  of 
the  Code  of  Civil  Procedure. 

Robert  B.  Bach  [William  P.  Banigan  with  him  on  the 
brief],  for  the  appellant. 

C  H.  Payne  [Louis  F.  Doyle  with  him  on  the  brief],  for  the 
respondents. 

Woodward,  J.: 

By  an  interlocutory  judgment  in  the  above-entitled  action 
entered  on  the  25th  day  of  February,  1909,  one  George  S. 
BiUings  was  duly  appointed  referee  to  take  and  state  the 
account  of  all  and  singular  the  dealings  and  transactions  of 
the  cojxartnership  by  and  between  the  defendant  and  his 
deceased  copartner,  Louis  Winckler.  The  case  was  duly  taken 
up  and  hearings  were  had,  and  on  the  6th  day  of  October,  1911, 
the  evidence  was  finally  submitted  to  the  learned  referee  for 
determination.  On  the  tenth  day  of  November  of  the  same 
year,  the  referee  notified  plaintiffs'  attorney  that  the  report  was 
ready  for  delivery,  and  the  same  was  delivered  on  the  same 
day  to  the  plaintiffs'  counsel,  the  referee  having  offered  to  file 
the  same  in  the  proper  office.  It  seems  that  plaintiffs'  counsel, 
after  accepting  delivery  of  the  report,  requested  the  referee  to 
permit  the  same  to  remain  in  his  office  while  counsel  was 
arranging  with  his  clients  for  the  payment  of  the  fees  of  the 
referee  and  stenographer,  which  aggregated  about  $1,400. 
This  was  agreed  to,  and  the  report  was  left  in  the  office  of  the 
referee.  On  or  about  the  fifth  day  of  December  the  referee 
wrote  to  each  of  the  attorneys  in  the  case,  calling  attention  to 
the  fact  that  the  report  was  still  in  his  office,  and  asking  what 
was  to  be  done  about  it,  evidently  as  a  modest  reminder  that 
his  fees  were  still  unpaid,  and  on  the  following  day  defendant's 
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attorney  served  notice  of  his  election  to  terminate  the  refer- 
ence under  the  provisions  of  section  1019  of  the  Code  of  Civil 
Procedure.  This  notice  was  returned  to  defendant's  attorney, 
with  a  statement  that  it  was  returned  because  defendant  had 
no  right  to  terminate  the  reference,  and  the  notice  was  not 
returned  to  plaintiffs'  attorney,  and  the  latter  subsequently 
served  a  notice  of  a  motion  to  confirm  the  referee's  report  and 
for  judgment  for  the  plaintiffs,  which  notice  was  retained  by 
the  defendant's  counsel,  and  the  latter  proceeded  to  serve 
opposing  affidavits  in  accordance  with  rule  37  of  the  General 
Rules  of  Practice. 

Later,  upon  affidavits  of  defendant's  counsel,  this  motion 
was  made,  it  being  urged  that  the  referee  had  admitted  to 
defendant's  counsel  that  the  report  was  not  delivered  at  dates 
subsequent  to  the  alleged  delivery.  Attention  is  also  called  to 
a  finding  of  fact  made  by  the  learned  referee  five  days  after 
the  delivery.  This  is  explained  by  the  statement  that  plain- 
tiffs reserved  the  right  to  have  a  further  request  passed  upon, 
but  this  is  not  material  here.  The  fact  that  the  referee  may 
have  thought  he  had  a  right  to  make  a  further  finding,  after 
the  delivery  of  the  report  does  not  operate  to  show  that  the 
report  was  not  in  fact  delivered  as  stated.  Plaintiffs'  counsel 
swears  positively  that  the  report  was  deUvered  to  him  uncon- 
ditionally upon  the  10th  day  of  November,  1911,  well  within 
the  limit  of  time  fixed  by  the  Code  of  Civil  Procedure,  and 
the  learned  referee  in  an  affidavit  declares  that  this  state- 
ment is  true.  There  is  no  dispute  upon  this  point,  except  the 
affidavit  of  defendant's  attorney  as  to  his  understanding  of 
certain  conversations  with  the  referee  subsequent  to  the  delivery, 
and  it  is  easy  to  understand,  from  the  explanations  given,  just 
how  the  referee  had  the  physical  possession  of  the  report,  while 
it  was  in  fact  delivered  to  the  plaintiffs'  attorney,  who  had 
control  of  the  same  at  all  the  times  mentioned  subsequent  to 
the  tenth  day  of  November. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  HiRSCHBERG,  BuRR  and  EiCH,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Wood  Manufacturing  and  Realty  Company  of  Long  Island, 
Respondent,  v.  Henry  F.  Thompson  and  Others,  Appellants, 
Impleaded  with  James  H.  Carroll  and  Others,  Defendants. 

Second  Department,  February  23,  1912. 

OontTact  —  sale  —  building  contract  —  agreement  to  furnish  materials 
—  abandonment  of  work  by  contractor  —  cancellation  of  contract  — 
completion  by  owner  —  materialman  not  limited  in  recovery  to 
contract  price. 

Where  plaintiff  agreed  to  provide  a  contractor  with  the  materials  neces- 
sary for  building  a  cottage  for  a  fixed  price,  payment  to  be  guaranteed 
by  the  owner,  and  the  latter,  upon  the  abandonment  of  the  work  by 
the  contractor,  canceled  his  contract  with  him  and  notified  the  plaintiff 
thereof,  at  the  same  time  ordering  material  to  be  delivered  for  the  com- 
pletion of  the  cottage  which  he  himself  finished,  the  plaintiff  is  entitled 
to  recover  from  the  owner  the  value  of  the  materials  furnished  after  the 
eancellation  of  the  building  contract  and  is  not  limited  to  the  amount 
named  in  the  agreement  with  the  contractor. 

Inasmuch  as  the  owner  never  attempted  to  hold  the  contractor  to  the  per- 
formance of  his  contract,  or  to  obtain  damages  from  him  and  inasmuch 
as  he  undertook  to  do  the  work  through  his  own  employees  and  formally 
canceled  the  contract,  giving  plaintiff  notice  thereof,  he  did  not  com- 
plete the  work  under  the  contract. 

Appeal  by  the  defendants,  Henry  F.  Thompson  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Nassau  on  the 
16th  day  of  December,  1910,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Nassau  Special  Term. 

James  L.  Dowsey  [Frederick  C.  Simons  with  him  on  the 
brief],  for  the  appellants. 

John  P.  Everett^  for  the  respondent. 

Woodward,  J. : 

On  or  about  the  3d  day  of  April,  1909,  the  defendant  Henry 
F.  Thompson  entered  into  a  contract  with  Thomas  Bletcher, 
one  of  the  defendants  in  this  action,  wherein  Bletcher  agreed 
to  provide  the  materials  and  perform  all  of  the  work  necessary 
in  the  construction  of  a  cottage  to  be  built  at  Manhasset,  L.  I., 
for  the  defendant  Thompson.     The  agreed  price  was  $4,757.98. 
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The  defendant  Bletcher  submitted  an  estimate  of  the  materials 
necessary  for  the  construction  of  the  cottage  to  the  plaintiff  for 
the  purpose  of  procuring  a  bid  upon  the  price  of  such  materials, 
and  the  plaintiff  offered  to  provide  the  same  at  an  agreed  price 
of  $3,357,  the  payments  to  be  guaranteed  by  the  owner  of  the 
premises,  the  defendant  Thompson.  The  guaranty  was  given 
and  the  plaintiff  began  the  delivery  of  materials,  Bletcher 
receiving  them  in  behalf  of  the  defendant  Thompson,  under  his 
contract  to  construct  the  cottage.  Subsequently,  and  while 
the  defendant  Thompson  owed  Bletcher  between  $600  and  $700, 
the  latter  abandoned  the  work  and  the  contract  was  canceled. 
Thompson  then  paid  the  plaintiff  $600  on  account  of  the  mate- 
rials furnished  to  Bletcher,  and  notified  the  plaintiff  of  the 
cancellation  of  the  contract,  at  the  same  time  ordering  goods 
to  be  delivered  for  the  completion  of  the  cottage.  Thompson 
employed  Bletcher  by  the  day  to  complete  the  job.  Later  the 
plaintiff  filed  a  notice  of  lien,  and  an  action  to  foreclose  the  lien 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$1,479.74,  from  which  the  defendants  Thompson  appeaL 

The  theory  of  the  appellants  is  that  Thompson  undertook  to 
complete  the  work  under  the  contract,  and  that  he  is  liable 
only  for  the  amount  of  money  which  was  involved  in  the  guar- 
anty of  the  price  of  the  materials  to  be  used  under  the  con- 
tract with  Bletcher,  but  we  are  of  the  opinion  that  this  position 
is  not  tenable.  The  evidence  shows  clearly  that  the  contract 
between  Thompson  and  Bletcher  was  canceled;  that  it  ceased 
to  have  any  binding  force  as  between  them,  and  that  Thompson 
simply  took  the  position  of  completing  the  construction  of  the 
cottage  by  purchasing  his  own  materials  and  hiring  Bletcher 
to  do  the  work  by  the  day.  He  was  not  completing  the  work 
under  the  contract  with  Bletcher;  he  never  attempted  to  hold 
Bletcher  to  the  performance  of  his  contract,  or  to  impose  any 
burden  of  damages  upon  him.  He  consented  to  let  Bletcher 
off,  and  undertook  to  do  the  work  through  his  own  employees, 
and  the  plaintiff,  having  notice  of  this  change  in  conditions, 
consented  to  sell  Thompson  the  materials,  and  the  judgment 
of  the  court  merely  calls  upon  Thompson  to  pay  for  the  goods 
which  he  purchased  subsequent  to  the  cancellation  of  the  con- 
tract between  Thompson  and  Bletcher. 
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When  the  ruUngs  of  the  court  are  considered  in  connection 
with  the  obviously  correct  theory  of  the  case,  they  are  not  open 
to  objection,  and  we  are  of  the  opinion  that  the  findings  of 
fact  are  fully  supported  by  the  evidence,  and  the  conclusions 
of  law  flow  naturally  from  the  facts  thus  found. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Thomas,  Carr  and  Rich,  J  J  ,  concurred. 
Judgment  affirmed,  with  costs. 


EiHLY  A.  SMrrH,  Respondent,  v.  Ja3(es  Cockcroft  and  Others, 
Appellants,  Impleaded  with  Charles  Nelson  and  Others, 
Defendants. 

Emh^y  a.  Smtth,  Respondent,  v.  Harry  F.  Burns  and  Ella 
McK.  Burns,  Appellants,  Impleaded  with  Le  Grand  Smfth 
and  Others,  Defendants. 

Second  Department,  February  2,  1912. 

Husband  and  wife  —  dower  —  death  of  husband  —  divorce  —  testimony 
of  wife  that  she  was  never  served  with  summons  —  evidence  —  section 
829  of  the  Ck>de  of  Civil  Procedure  —  presumption. 

A  judgment  of  the  Supreme  Court  is  itself  presumptive  evidence  of  the 
court's  jurisdiction. 

Where  in  an  action  for  dower  it  appears  that  plaintiff  left  her  deceased 
husband  over  sixty  years  before  the  beginning  of  the  action,  and  that  at 
that  time  he  obtained  a  judgment  of  absolute  divorce  against  her  in  this 
State,  and  it  further  appears  that  from  that  time  plaintiff  was  excluded 
from  any  participation  in  the  care  and  custody  of  her  children,  that  she 
supported  herself  without  any  demands  on  her  husband,  and  that 
although  desiring  to  see  her  children  she  did  not  attempt  to  force  her 
husband  to  permit  her  to  do  so,  the  testimony  of  the  plaintiff  that  she 
was  never  served  with  the  summons  in  the  divorce  action  should  not  be 
allowed  to  outweigh  the  affidavit  of  service,  to  the  detriment  of  persons 
who  had  acquired  her  former  husband's  property  relying  upon  the 
validity  of  the  decree  of  divorce. 

Evidence  examined,  and  Tield^  that  the  verdict  for  the  plaintiff  should 
be  reversed  as  against  the  weight  of  evidence. 

Testimony  which  the  public  policy  of  the  State  excludes  as  irrelevant 
and  immaterial  and  to  which  objection  is  seasonably  interposed  is 
presumptively  prejudicial  to  the  party  objecting;  it  is  only  where  it  is 
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obviouB  that  the  testimony  oould  not  have  affected  the  result  that  the 
courts  will  overlook  the  error. 
It  is  reversible  error  to  allow  plaintiff  to  testify  that  the  reason  she  left 
her  husband^s  home  was  because  his  father  habitually  assaulted  her 
with  a  bellows  and  did  other  acts  of  cruelty  and  because  her  husband 
himself  had  cut  her  with  a  knife  and  otherwise  ill  used  her.  Such  testi- 
mony is  improper  under  section  829  of  the  Ckxle  of  Civil  Procedure. 


Appeal  in  the  first  action  by  the  def endants,  James  Cock- 
croft and  others,  and  in  the  second  action  by  the  defendants 
Harry  F.  Bums  and  another,  from  separate  judgments  of  the 
Supreme  Court  in  favor  of  the  respective  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  15th  day  of 
April,  1911,  upon  the  verdict  of  a  jury,  and  also  from  separate 
orders  entered  in  said  clerk's  office  on  the  7th  day  of  March, 
1911,  denying  respectively  the  defendants'  motions  for  new 
trials  made  upon  the  minutes,  and  also,  as  stated  in  the  notices 
of  appeal,  from  the  orders  of  the  court  directing  the  entry  of 
the  judgments  appealed  from. 

Rowland  Miles,  for  the  appellants. 

Frank  F.  Davis  {Raymond  D.  Thurber  with  him  on  the 
brief],  for  the  respondent. 

Woodward,  J.: 

These  two  cases  involve  the  same  issues,  except  as  to  the 
title  of  a  certain  piece  of  real  estate,  and  this,  in  the  view  which 
we  take  of  the  questions  involved,  is  not  important  here.  The 
action  is  brought  by  one  Emily  A.  Smith,  as  the  widow  of 
Epenetus  Smith,  deceased,  for  the  purpose  of  recovering  her 
dower  interest  in  the  real  estate  of  which  the  said  Epenetus 
died  seized,  and  which  is  now  held  by  the  several  defendants 
claiming  title  through  him.  On  the  11th  day  of  November, 
1851,  Epenetus  Smith,  a  widower,  married  Emily  A.  Pierson, 
the  plaintiff  in  this  action,  and  four  children  were  bom  to 
them  between  that  time  and  October,  1857.  At  that  time  the 
plaintiff  left  the  home  in  Crab  Meadow,  town  of  Himtington, 
and  has  since  resided  in  and  about  the  city  of  New  York,  sup- 
porting herself,  as  she  testifies,  by  doing  sewing,  housekeeping, 
and  latterly  by  the  practice  of  pdmistry.    She  had  two  living 
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children  at  the  time  she  left  home,  one  of  them  a  girl  of  five 
years  of  age  and  the  other  a  boy  of  two,  and  she  testifies  that 
she  came  back  to  see  these  children  at  intervals  imtil  the  girl 
had  reached  the  age  of  fifteen  years,  since  which  time  she  has 
never  visited  the  town  of  Huntington  or  made  any  inquiries 
after  her  family  imtil  the  year  1910,  when  she  appears  to  have 
sent  for  her  son,  who  is  still  living,  and  to  have  returned  with 
him  to  Huntington,  where  she  resides  with  the  son's  daughter. 
For  a  period  of  forty-three  years  at  least  the  plaintiff  in  this 
action  appears  to  have  lived  within  forty  miles  of  the  scene  of 
her  early  married  life  without  once  visiting  the  place,  and  with- 
out making  any  inquiri^,  or  giving  any  intimation  of  her 
whereabouts,  and  for  a  space  of  fifty- three  years  she  appeara  to 
have  made  no  claims  upon  her  husband  for  support,  nor  does 
she  appear  to  have  insisted  upon  her  rights  as  a  mother  to  see 
her  children,  though  she  testifies  to  having  returned  to  the 
place  three  or  f  omr  times  during  the  first  year  and  several  times 
subsequently,  in  the  aggregate  eight  times,  before  she  aban- 
doned the  effort  to  see  them  and  retired  from  the  scene.  She 
testifies:  "I  went  away  from  that  place  in  1857,  it  was  some- 
where in  October.  My  son  Le  Grand  did  not  go  with  me, 
neither  did  my  daughter  Rebecca.  After  I  went  away  in  the 
fall  of  1857  I  was  back  four  times  that  one  year.  On  those 
occasions  I  did  not  see  my  children  Le  Grand  and  Rebecca.  The 
year  following  I  came  again,  and  the  year  after  that  I  was 
there.  I  kept  up  my  visits  to  this  place  where  my  children 
were  until  my  girl  was  eight  years  old,  before  I  ceased  to  go 
there.  *  *  *  I  always  used  to  carry  them  up  something  until 
twice,  the  last  two  times  I  was  there  I  didn't  take  anything 
because  they  wouldn't  let  me  leave  them,"  The  last  part  of 
this  answer  was  subsequently  struck  out,  but  it  is  quoted  as 
tending  to  show  that  the  plaintiff,  although  concededly  the 
mother  of  these  children,  was  not  permitted  to  see  them  or  to 
leave  presents  for  them,  a  most  extraordinary  thing  if  she  was 
entitled  to  the  rights  of  motherhood.  Continuing,  she  says: 
"  On  the  last  occasion  when  I  went  to  the  house  I  saw  my 
daughter  Rebecca.  I  also  saw  Le  Grand  at  that  time,  but 
he  didn't  come  near  me;  he  stood  down  by  the  wagon  house." 
App.  Div.— Vol.  CXLIX.        17 
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She  says  that  she  had  some  conversation  with  her  daughter 
Eebecca  on  this  occasion,  that  it  was  most  impleasant.      *  ^  After 
that  I  went  away  and  stayed  away;  that  was  when  she  was  fif- 
teen years  old;  she  was  bom  in  1852.    It  was  somewhere  in  the 
go's.     And  from  that  time  mitil  last  year  I  haven't  been  back 
in  the  neighborhood  of    Crab  Meadow."     On   cross-exami- 
nation she  says:  "After  I  left  Crab  Meadow  in  1857, 1  returned 
the  following  spring,  1858,  just  when  the  trees  were  budding 
out;  I  remember  it  all.     I  didn't  remain  any  length  of  time 
at  all,  I  went  right  back,  I  couldn't  see  my  children."    The 
next  time  she  came  she  testified  that  she  "  didn't  renaain  any 
time,  I  went  over  to  see  them  and  left.    I  remained  over  night 
nowhere;  sat  in  the  woods  until  the  boat  got  ready  to  go  in 
the  morning."    On  the  occasion  of  the  third  visit  she  testifies 
that  she  stayed  upon  the  boat  that  night;  **  the  chambermaid 
said  stay  here,  don't  stay  there  if  they  treat  you  mean."    It 
appears  that  this  woman  was  not  without  motherly  impulses; 
she  came  to  see  her  children,  bringing  them  presents,  but  she 
was  not  allowed  to  see  them,  or  to  leave  presents;  the  only  time 
she  appears  to  have  had  any  conversation  with  either  of  her 
children  was  when  the  daughter  was  fifteen  years  old,  or  ten 
years  after  the  plaintiff  had  left  Crab  Meadow,  and  this  inter- 
view was  not  a  pleasant  one.     Certainly,  if  the  plaintiff  had 
not  forfeited  her  rights  as  a  mother  there  was  no  reason  why 
she  should  not  have  been  permitted  to  see  them;  no  reason 
why  she  should   not  have  insisted  upon  seeing  them.     She 
appears   to  have  been  on  a  friendly  footing  with  Epenetus 
Smith's  own  brother,  and  several  other  people  in  that  locality, 
and  having  the  desire  to  see  her  children  she  could  have  found 
a  way;  she  could  have  insisted  upon  a  mother's  right  to,  and 
the  fact  that  she  did  not  seems  to  us  to  have  a  very  important 
bearing  upon  this  case,   and  one  which   has    been    largely 
overlooked. 

The  defendants  set  up  as  a  defense  to  these  actions  that  "  the 
said  Epenetus  Smith  in  his  hfetime  procured  a  judgment  of 
absolute  divorce  within  this  State  from  his  wife  Emily  A.  Smith, 
upon  the  ground  of  adultery,  and  that  the  said  Epenetus  Smith 
never  married  again."  The  plaintiff  replied  to  this  defense, 
denying  the  allegation,  and  upon  the  trial  the   defendants 
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offered  in  evidence  the  judgment  roll  in  an  action  for  divorce 
in  the  Supreme  Court  between  Epenetus  Smith  and  Emily  A. 
Smith,  which  judgment  provide  for  the  dissolution  of  tbe 
marriage,  permitting  the  plaintiff  Epenetus  Smith  to  remarry, 
and  forbidding  the  defendant  Emily  A.  Smith  to  marry  during 
the  life  of  the  said  Epenetus  Smith,  and  decreeing  that  "the 
plaintiff  have  the  sole  care  and  custody  of  Rebecca  Smith  and 
Le  Grand  Smith,  the  children  of  such  marriage."  Here,  it 
would  seem,  is  a  very  good  explanation  of  the  reason  why 
this  plaintiff  was  not  permitted  to  see  her  children;  the  court 
had  given  Epenetus  Smith,  the  father,  "sole  care  and  cus- 
tody "  of  these  children,  because  of  the  wrongful  conduct  of 
the  plaintiff,  and  when  she  was  denied  access  to  them  she  was 
compelled  to  acquiesce.  Having  no  right  to  the  "  care  and  cus- 
tody "  of  her  children,  she  went  for  a  time  in  the  hope  of  seeing 
them,  and  when  finally  she  had  a  conversation  with  her  daugh- 
ter at  fifteen  years  of  age,  which  was  not  pleasant,  she  gave 
up  the  quest  and  went  back  to  New  Tork  to  live,  remaining 
there  for  forty-three  years  with  no  effort  to  know  more 
about  any  of  them.  In  view  of  this  condition,  of  this  appar- 
ent acquiescence  in  what  no  virtuous  mother  would  submit  to 
without  some  show  of  resistance,  what  weight  may  be  prop- 
erly given  to  the  plaintiff's  unsupported  statement  that  she  was 
never  served  with  process  in  this  divorce  action  back  in  1857  ? 
This  was  the  one  vital  issue  in  the  litigation,  and  the  verdict 
of  the  jury,  sustaining  the  plaintiff's  cause  of  action  as  the 
widow  of  Epenetus  Smith,  rests  entirely  upon  the  testimony  of 
the  plaintiff,  after  a  silence  of  more  than  half  a  century,  dur- 
ing which  time  her  status  as  a  divorced  woman  has  been 
established  by  a  judgment  of  the  Supreme  Court,  that  she  was 
never  served  with  the  summons  in  that  action.  The  judg- 
ment of  the  Supreme  Court,  standing  by  itself,  would  be  pre- 
sumptive evidence  of  jurisdiction.  (1  Freem.  Judg.  §  182.) 
In  the  case  at  bar  this  presumption  is  made  to  affirmatively 
appear  by  the  affidavit  of  George  F.  Steinbrenner,  ''  that  on 
the  seventeenth  day  of  September  last  he  sei-ved  the  annexed 
summons  in  the  City  of  New  Tork  on  the  above-named  Emily 
A.  Smith,  to  him  known  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein;  and  that  he 
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left  with  the  defendant  such  copy  as  well  as  delivered  it  to 
her."  This  aflSdavit  was  sworn  to  on  the  10th  day  of  October, 
1857,  and  was,  upon  its  face,  sufficient  to  give  the  court  juris- 
diction of  the  person  of  the  plaintijff,  and  the  judgment  entered 
in  that  action  is,  in  so  far  as  it  establishes  the  status  of  the 
plaintiff  and  defendant  in  that  action,  a  judgment  in  rem,  and 
is  "binding  on  the  whole  world."  (Freem.  Judg.  §  313,  and 
authority  cited  in  note;  Hoodv.  Hoody  110  Mass.  463,  465,  and 
authorities  there  cited.)  This  judgment,  supported  by  the  pre- 
sumption of  jurisdiction,  and  by  the  affirmative  evidence  of 
service  upon  the  plaintijff,  "  operative  and  conclusive  as  to  all 
the  world  "  {Hood  v.  Hood,  supra)^  has  stood  without  ques- 
tion for  more  than  half  a  century,  during  which  time  the 
plaintiff,  in  harmony  with  the  terms  of  the  judgment,  has 
been  excluded  from  any  participation  in  the  care  and  custody 
of  her  children;  during  which  time  she  has  supported  and 
cared  for  herself,  without  any  demands  upon  her  former  hus- 
band, and  during  which  time  the  defendants,  with  the  right  to 
rely  upon  this  judgment,  have  been  acquiring  the  property 
involved  in  this  action,  is  now  set  aside  upon  the  verdict  of  a 
jury,  based  upon  the  simple,  imsupported  statement  of  the 
plaintiff  that  she  was  not  served  with  the  summons  in  the 
action.  The  man  who  made  the  affidavit  of  service  is  dead;  at 
least  he  could  not  be  produced  upon  the  trial,  and  the  verdict 
of  the  jury  in  this  case  in  effect  convicts  him  of  the  crime  of 
perjury  upon  the  testimony  of  one  who  is  vitally  interested 
in  the  result  of  this  action,  and  who  is  not  supported  by  a 
single  fact  or  circumstance  to  give  force  to  her  testimony. 
In  support  of  the  presimaption  of  jurisdiction,  and  the  stronger 
presumption  that  George  F.  Steinbrenner,  knowing  the  pur- 
pose of  the  action  and  that  it  was  to  come  before  the 
Supreme  Court  for  adjudication,  where  the  truth  was  likely 
to  come  out  at  any  moment,  did  not  deUberately  commit 
perjury,  is  the  conduct  of  the  plaintiff  during  all  these 
years,  when  everybody  within  the  State  of  New  York  at  least 
was  bound  to  be  governed  by  the  adjudication  in  deaUng  with 
her  or  with  her  husband.  Every  fact  and  circmnstance  to 
which  she  testifies  is  what  might  be  expected  if  the  judgment 
had  been  known  to  her.     She  does  not  appear  ever  to  have 
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claimed  any  right  to  see  her  children;  from  all  that  appears 
she  came  to  the  place,  approached  the  home  across  lots,  and, 
on  heing  refused  access  to  the  children,  went  away  without 
making  any  protest  or  asserting  any  of  the  rights  of  motherhood, 
just  as  it  was  her  duty  to  do  under  the  decree  of  the  court.  No 
suggestion  was  made  that  the  plaintiff  had  any  claim  upon  the 
children  or  upon  her  former  husband;  he  was  not  asked  to  do 
anything  toward  her  support  and  maintenance,  nor  in  any 
manner  to  perform  any  of  the  obligations  of  a  husband.  It 
seems  inconceivable  that  this  judgment  could  have  been  in 
existence  all  of  the  years  that  the  plaintijff  was  looking  for  an 
opportunity  to  see  her  children,  and  during  which  time  it  was 
binding  upon  every  other  person  in  the  State  of  New  York,  in 
so  far  as  it  established  her  status,  without  its  having  come  to 
her  attention,  and  yet  she  testifies  that  she  never  heard  of  it 
until  after  this  action  was  commenced,  and  the  jury  seem  to 
have  believed  this  statement,  and  to  have  in  effect  vacated  the 
judgment  in  the  divorce  proceeding,  to  the  injury  of  the 
defendants  in  this  action,  who  must,  in  view  of  the  judgment, 
be  presumed  to  have  acted  in  good  faith  in  procuring  their  sev- 
eral interests  in  the  property  of  Epenetus  Smith.  We  cannot 
help  thinking  that  the  plaintiff  has  failed  to  produce  that  fair 
preponderance  of  evidence  which  entitles  her  to  the  verdict  of 
the  jury  and  the  judgment  which  has  been  entered  thereon. 

SuflScient  justification  might  be  found  for  reversal  in  the 
error  of  the  court  in  permitting  the  plaintiff,  on  recall,  over  the 
objection  and  exception  of  the  defendants  on  the  ground  that  it 
was  incompetent,  immaterial  and  irrelevant,  and  that  it  was 
not  proper  under  the  provisions  of  section  829  of  the  Code  of 
Civil  Procedure,  to  testify  as  to  her  alleged  reasons  for  leaving 
the  home  of  Epenetus  Smith  in  1857.  The  witness  testified  to 
the  effect  that  Epenetus  Smith's  father,  in  the  presence  of  her 
husband,  habitually  assaulted  her  with  a  bellows  upon  the 
head  and  body,  and  did  other  acts  of  cruelty,  and  that  Epenetus 
Smith  had  himself  cut  her  with  a  knife  upon  two  occasions,  and 
had  otherwise  ill  used  her.  This  testimony  was  improper  under 
the  provisions  of  section  829  of  the  Code  of  Civil  Procedure,  no 
one  having  opened  the  door  as  to  any  transactions  between  tlio 
plaintiff  in  this  action  and  Epenetus  Smith.     But  testimony 
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which  the  public  ix)licy  of  the  State  excludes,  as  well  as  all 
iiTelevant  and  immaterial  testimony,  to  which  objection  is  rea- 
sonably interposed,  is  presumptively  prejudicial  to  the  party 
objecting,  and  it  is  only  where  it  is  obvious  that  the  testimony 
could  not  have  affected  the  result,  that  courts  are  justified  in 
overiooking  the  error.  Here,  as  we  have  already  pointed  out, 
the  verdict  of  the  jury  restsupona  very  small  basis,  not  enough 
to  fairly  support  the  verdict,  and  it  cannot  be  doubted  that  the 
recital  of  the  alleged  wrongs  of  the  plaintiff  when  she  was  a 
mere  child  would  have  a  tendency  to  appeal  to  the  sympathies 
of  a  jury,  and  to  produce  a  result  which,  however  unjust  to  the 
defendants,  would  serve  to  compensate  her  for  her  sufferings. 
AVe  think  the  error  was  not  harmless;  that  it  was  fatal  to  a 
fair  trial  of  the  issues  in  this  case. 

The  judgments  and  orders  appealed  from  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

HiRSCHBERG,  BuRR,  Thomas  and  EiCH,  JJ.,  concurred. 

In  each  case  judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event. 


Michael  Crotty,  Appellant,  t\  The  Erie  Railroad  Company, 

Respondent. 


Second  Depiirtment,  February  23,  1912. 

Pleading  —  demurrer  —  master  and  servant  —  contract  of  employment 
construed  —  right  of  employee  to  hearing  before  discharge  —  plead- 
ing— complaint  showing  breach  of  contract  of  employment  —  con- 
ditions precedent  to  recovery — performance  rendered  impossible  by 
act  of  defendant — practice  —  leave  to  plead  over. 

In  considering  the  sufficiency  of  a  complaint  the  court  may  consider,  not 
only  express  allegations,  but  facts  implied  therefrom  by  reasonable 
and  fair  intendment. 

AVhere  a  contract  of  employment  is  not  for  a  sx>ecified  term  it  may  be 
terminated  at  will  by  either  party. 

Where  a  contract  of  employment  provided  in  substance  that  the  employee 
should  not  be  discharged  without  a  hearing  and  full  investigation  with 
an  opportunity  to  i)resent  witnesj^s  in  liis  behalf,  and,  if  found  blame- 
less after  suspension,  should  receive  full  pay  for  time  lost,  it  should  be 
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construed  to  mean  that  the  employment  should  continue  until  derelic- 
tion of  duty  upon  the  part  of  the  employee  was  established  af  teur     ^ 
hearing. 
Hence,  a  breach  of  such  contract  of  employment  is  shown  by  an  a.li^f3^' 
tion  that  the  plaintiff  was  discharged  without  a  hearing  or  full  invesstl.^^^ 
tion  and  opportunity  to  present  witnesses  in  his  behalf. 

The  employee  in  an  action  for  a  breach  of  such  contract  need  not  ^11.^^6 
that  he  was  found  blameless  in  order  to  recover  for  time  lost. 

It  seems,  that  the  agreement  to  pay  for  time  lost  contained  in  siiol^  <3^<3n- 
tract  must  be  Imuted  to  time  lost  during  suspension,  and  not  "to  -ti^ijiie 
lost  through  discharge,  for  the  hearing  must  precede  the  dischajrp?^. 

In  ajiy  event  the  plaintiff  was  not  required  to  allege  that  he  IxaxX  "fc>^>en 
found  blameless  as  a  condition  precedent  to  recovery  where  the  cles^'^xid- 
ant  by  refusing  a  hearing  made  the  performance  of  the  coii-c3Li-fcion. 
impossible. 

The  plaintiff  in  such  action  suflBiciently  shows  performance  of  corxdi-fcions 
upon  his  part  by  alleging  that  he  entered  the  defendant's  emt>l<33r     jDur- 
suant  to  the  agreement  and  continued  his  employment  to  a  certa^ix^.  <Ll4ite^ 
He  is  not  required  to  negative  any  claim  of  dereliction  of  duty. 

Moreover,  a  failure  to  perform  his  duties  is  excused  where  the  <lef  oxidant 
would  not  permit  him  to  do  so. 

A  defendant,  having  demurred  to  a  complaint  upon  the  ground    -fch^t  it 
fails  to  state  facts  constituting  a  cause  of  action,  cannot  witlidr^Lw  the 
demurrer  and  answer  as  a  matter  of  right.    He  will  be  req[ixii-^^j   to 
apply  to  Special  Term  for  leave  to  answer,  and,  it  seems,  must    slxow  a 
defense  upon  the  merits. 

Appeal  by  the  plaintiff,  Michael  Crotty,  from  an  ordor*  of 
the  Supreme  Court,  made  at  the  Orange  Special  Term  sltkI 
entered  in  the  office  of  the  clerk  of  the  county  of  Orang-o  on 
the  27th  day  of  December,  1911,  denying  the  plaintiff's  motion 
for  judgment  on  the  pleadings. 

John  C,  Robinsoriy  for  the  appellant. 

John  Bright,  for  the  respondent. 

Burr,  J.: 

Defendant  demurred  to  the  complaint  upon  the  groimd  that 
it  failed  to  state  facts  sufficient  to  constitute  a  cause  of  action . 
Plaintiff  moved  for  judgment  on  the  pleadings,  and  frona  an 
order  denying  such  motion  appeals. 

The  question   presented    is    as   to   the  sufficiency   of    the 
complaint  construing  its  allegations  liberally  with  a  view  to 
substantial  justice  between  the  parties,  and  considering  not 
only  the  express  allegations  therein,  but  such  facts  as  may  be 
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implied  therefrom  by  reasonable  and  fair  intendment.     (Code 
Civ.  Proc.  §  519;  Marie  v.  OarrisoUj  83  N.  Y.  14.)    The  action 
is  for  damages  for  breach  of  a  contract  of  employment.     The 
comi>laint  alleges  that  prior  to  March  17,  1909,  plaintiff  and 
defendant  entered  into  an  agreement  by  which  defendant  hired 
and  employed   plaintiff,   and   plaintiff    agreed  to  work    for 
defendant  as  a  yardman  in  the  capacity  of  yard  conductor  at 
defendant's  railroad  yards  at  an  agreed  compensation  of  three 
dollars  per  day.     It  further  alleges  that  in  pursuance  of  said 
agn^ement  plaintiff  entered  the  employ  of  defendant  and  con- 
tinued in  its  employ  to  March  17,  1909,  on  which  day  he  was 
discharged.     If  the  contract  of  employment  contained  no  terms 
or  provisions  other  than  those  above  specified  defendant  must 
succetd,  for,  where  such  contract  is  not  for  a  specified  term,  it 
may  be  terminated  at  the  will  of  either  of  the  contracting 
parties.      (Wood    Mast.  &   Serv.    [2d  ed.]    159;    Martin   v. 
Insurance  Co.,  148   N.  Y.   117;    Williamson  v.    Taylor,   48 
Eng.   C.   L.  [5  Q.   B.]    175.)     But  the   complaint  contains 
this  further  allegation:  "That  in  and  by  the  terms  of  said 
employment  it  was  provided  that  plaintiff  as  such  yardman 
would  not  be  suspended  (except  suspension  pending  investiga- 
tion), discharged  or  have  record  entered  against  him  without  a 
hearing  and  full  investigation,  which  would  be  given  promptly; 
that  he  might  have  present  during  such  investigation  any 
actual  witnesses  of  the  occurrence  imder  investigation,  except 
discharged   employees,    and    when    foimd    blameless,   would 
receive  full  pay  for  the  time  lost."    In  effect,  therefore,  the 
contract  provided  that  the  term  of  plaintiff's  hiring  should  con- 
tinue imtil  he  had  been  given  a  hearing  and  full  investigation, 
with  the  right  to  call  "witnesses  of  the  occurrence  under 
investigation."    While  the  subject  of  the  hearing  and  investi- 
gation is  not  .expressly  stated,  it  must  relate  to  some  "occur- 
rence."   As  the  only  "occiurence  "  which  could  properly  be  the 
subject  of  an  investigation  respecting  his  continuance  in  semce 
must  be  some  alleged  dereliction  in  duty,  we  think  that  the 
contract  fairly  implies  that  it  shall  continue  until  such  derelic- 
tion is  established.     This  view  is  confirmed  by  the  provisions  of 
the  contract  to  the  effect  that  if  found  "blameless"  after  sus- 
ision  he  shall  receive  full  pay  for  the  time  lost.     He  can  be 
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found  culpable  or  blameless  only  with  ref erenco  to  his  own  oon- 
duct.  The  complaint  alleges  that  plaintiff  was  not  giv^xx  a 
hearing  or  full  investigation,  and  that  he  was  not  afforded  the 
opportunity  to  present  any  witnesses  in  his  behalf.  The  con- 
tract was  not,  therefore,  legally  terminated  by  defendant.  It 
is  true  that  the  decision  of  the  master  after  such  hearing  as  to 
the  sufficiency  of  the  charge  may  be  final  and  conclusive  in  the 
absence  of  such  bad  faith  as  would  constitute  fraud,  but,  when 
the  parties  have  thus  agreed,  the  servant  has  a  right  to  insist 
upon  a  full  investigation,  relying  upon  the  fairness  axid  justice 
of  the  master. 

Respondent  contends  that  in  order  to  recover  for    time  lost 
plaintiff  should  have  alleged  that  he  was  found  ^*  blameless." 
It  will  be  observed  that  the  clause  requiring  a  hearing'  applies 
alike  to  suspension  and  discharge.     It  would  seero.    that  the 
agreement  to  pay  for  time  lost  must  be  limited  to  thfitt  clause 
of  the  contract  relating  to  suspension  and  not  to  ciischarge. 
The  hearing  must  precede  the  discharge,  since  there  is  no  pro- 
vision therefor  after  the  contract  has  been  terminated-        It  may 
follow  the  suspension.     But  if  the  provision  that  plaintiff  should 
be  found  "blameless"  before  claiming  compensation  ooixldby 
any  possibility  be  applied  to  both  discharge  and  suspension  and 
was  a  condition  precedent  to  his  recovery,  defendant  ttsi^s  made 
the  performance  of  this  condition  impossible  by  refusing^  plain- 
tiflE  a  hearing.    Eespondent  also  contends  that  it  was  neoessary 
for  plaintiff  to  plead  performance  on  his  part  of  all  tb.^  <:x>ndi- 
tions  of  the  contract  to  be  kept  and  performed  by  hirxi.      He 
does  allege  that  "  in  pursuance  of  said  agreement "  he  ontered 
the  employ  of  defendant  and  continued  in  its  employ  up  to  3Vf  arch 
17,  1909.    The  words  "  in  pursuance  of  said  agreement  ^^  <apply 
to  both.     If  he  entered  "  in  pursuance  of  said  agreement  ^^  and 
continued  "in  pursuance  of  said  agreement "  to  act  as  yardman, 
he  did  all  that  the  contract  required  him  to  do.     He  was  not 
required  to  negative  any  claim  of  dereliction  of  duty.      A  com- 
plaint equally  general  has  been  held  sufficient.     {Willzam^  v. 
Connersy  53  App.  Div.  599.)    After  March  17,  1909,  he  conid 
not  perform  all  the  conditions  of  his  contract,  because  defend- 
ant would  not  permit  him  to  do  so.     This  is  not  an  action  for 
wages  earned  under  a  contract,  but  for  damages  for  the  breaci 
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thereof.  These  causes  of  action  are  distinct  and  independent. 
{Perry  v.  Dicker son^  85  N.  Y.  845;  Allen  v.  Olen  Creamery 
Co.,  101  App.  Div.  306;  Carlson  v.  Albert,  117  id.  836.)  The 
order  cannot  be  sustained. 

Respondent  asks  that,  if  the  order  be  reversed,  permission  be 
given  to  it  to  withdraw  its  demurrer  and  answer.  We  think 
that  respondent  should  be  remitted  to  the  Special  Term  for  such 
relief  as  it  desires.  Having  demurred,  it  could  not  withdraw 
the  demurrer  and  answer  as  matter  of  right.  {Cashman  v. 
Reynolds,  123  N.  Y.  138;  Smith  v.  Laird,  44  Hun,  530;  Wise 
V.  Oessner,  47  id.  306;  Kaughran  v.  Kaughran,  73  App.  Div. 
150.)  If  it  desires  as  matter  of  favor  to  withdraw  its  demurrer 
and  answer,  it  would  seem  reasonable  that  it  should  satisfy  the 
court  that  it  has  a  defense  upon  the  merits.  There  is  nothing 
before  us  upon  which  we  can  so  determine. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs. 

'    Jenks,  p.  J.,  Thomas,  Cark  and  Woodward,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


FmALMA  Del  Genovese,  as  Administratrix,  etc.,  of  Virgilio 
Del  Genovese,  Deceased,  Eespondent,  v.  Alfredo  Del 
Genovese,  Appellant. 

Second  Department,  February  23,  1912. 

Discovery  —  examination  of  defendant  after  issue  joined — equitable 
suit  for  accoxinting  —  scope  of  examination. 

To  sustain  an  order  for  the  examination  of  an  adverse  x>arty  after  issue 
joined  it  must  affirmatively  appear  that  the  examination  is  material  and 
necessary  to  the  applicant  in  the  prosecution  or  defense  of  the  action. 

Where  in  a  suit  in  equity  for  an  accounting  the  allegations  of  the  com- 
plaint upon  which  the  right  to  the  accounting  is  predicated  are  denied 
this  issue  must  first  be  determined  and  an  interlocutory  judgment 
entered.  If  such  judgment  be  for  the  plaintiff,  then,  and  not  until 
then,  may  the  accounting  be  had. 
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Hence,  where  in  such  a  case  no  interlocutory  decree  sustaining  the  plain- 
tiff^s  right  to  an  accounting  has  been  entered,  an  order  for  the  examina- 
tion of  the  defendant  before  trial  should  limit  the  examination  to  those 
matters  upon  which  the  plaintifTs  right  to  an  accounting  is  predicated. 

Appeal  by  the  defendant,  Alfredo  Del  Genovese,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kmgs  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of 
Kings  on  the  22d  day  of  November,  1911,  denying  the  defend- 
ant's motion  to  vacate  an  order  for  his  examination  before  trial. 

William  K.  Hartpence  [L.  Laflin  Kellogg  with  him  on  the 
brief],  for  the  appellant. 

Walter  Carroll  Loiv^  for  the  respondent. 

Burr,  J. : 

For  a  first  cause  of  action  plaintiff  alleges  that  Virgilio  Del 
Genovese  and  defendant  entered  into  an  agreement  in  October, 
1890,  by  the  terms  of  which  defendant  was  to  become  the  man- 
ager of  a  certain  lodging  house  known  as  208  Bowery,  in  the 
borough  of  Manhattan,  a  leasehold  interest  in  which,  together 
with  the  furniture  and  lodging-house  equipment,  belonged  to 
the  said  Virgilio  Del  Genovese.  For  his  services  defendant 
was  to  receive  one-half  of  the  net  profits  of  the  enterprise  dur- 
ing the  continuance  of  the  lease  or  any  renewals  thereof,  and 
all  materials  and  furnishings  bought  for  use  therein  were  to  be 
the  property  of  the  said  Virgilio.  It  is  alleged  that  the  agree- 
ment was  in  writing,  and  that  a  paper  annexed  to  the  com- 
plaint is  a  copy  thereof.  It  is  f lu-ther  alleged  that  defendant 
became  manager,  and  continued  to  manage  said  property  so 
long  as  Virgilio  was  the  lessee  thereof,  namely,  from  18D0  to 
1902,  when  defendant  took  a  lease  of  tlie  same  in  his  own 
name,  but  in  reality  as  agent  and  in  trust  for  said  Virgilio. 
It  is  further  alleged  that  net  profits  resulted  from  the  enter- 
prise, the  amotmt  of  which  is  unknown,  and  that  after  retain- 
ing one-half  thereof  a  large  sum  stiU  remained  due  and  owing 
from  defendant  to  said  Virgilio.  It  is  alleged  that  the  said 
Virgilio  died  January  27,  11)07;  that  on  November  9,  1908, 
plaintiff  was  appointed  administrator  of  his  estate;  that  a 
demand  was  made  upon  defendant  for  an  accounting,  and  tliat 
such  demand  was  refused.     For  a  second  cause  of  action  it  is 
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alleged  that  in  December,  1893,  said  Virgilio  transferred  to 
defendant  aU  his  real  estate,  under  an  agreement  by  which 
defendant  was  to  manage  the  same,  with  a  like  provision  as  to 
division  of  profits,  and  upon  an  agreement  to  retransf  er  to  said 
Virgilio  upon  request.  It  is  further  alleged  that  a  consider- 
able amount  of  property  was  thereafter  transferred  to  defend- 
ant under  the  terms  of  said  agreement,  some  of  which  is 
specifically  described,  and  the  exact  location  of  other  property 
so  transferred  is  stated  to  be  unknown.  It  is  alleged  that 
defendant  violated  his  agreement  and  refused  to  account.  The 
prayer  for  reUef  is  for  an  accounting  with  respect  to  each 
transaction. 

For  answer  to  the  first  cause  of  action  defendant  admits 
making  an  agreement  with  Virgilio  respecting  the  said  lease- 
hold property,  but  denies  that  the  agreement  is  correctly  set 
forth  in  the  complaint.  For  affirmative  defense  payment  is 
pleaded  and  also  the  Statute  of  Limitations.  In  answer  to  the 
second  cause  of  action  all  the  allegations  therein  contained  are 
denied  except  the  death  of  Virgilio  and  the  demand  by  plain- 
tiff, and  affirmative  defenses  are  pleaded,  consisting  of  the 
Statute  of  Limitations,  the  Statute  of  Frauds,  a  defect  of 
parties  defendant  and  that  plaintiff  has  not  legal  capacity  to 
sue.  The  answer  then  sets  up  eleven  counterclaims  arising  out 
of  loans  and  advances  made  by  defendant  to  said  Virgilio, 
indebtedness  arising  on  bonds  and  promissory  notes  made  by 
him  and  the  conversion  of  certain  personal  property.  The 
reply  puts  in  issue  all  the  allegations  of  the  counterclaim  and 
pleads  payment  and  the  Statute  of  Limitations. 

On  the  3d  of  October,  1911,  an  order  was  obtained  ex  parte 
directing  defendant  to  appear  and  be  examined  concerning  the 
issues  raised  by  the  pleadings.  Subsequently  a  motion  was 
made  to  vacate  and  set  aside  said  order  or  to  modify  the  same. 
This  motion  was  denied,  and  from  the  order  thereupon  entered 
this  appeal  is  taken. 

To  sustain  an  order  for  the  examination  of  an  adverse  party 
after  issue  joined  in  an  action  it  must  affirmatively  appear  that 
such  examination  is  material  and  necessary  for  the  person 
applying  therefor  in  the  prosecution  or  defense  of  such  action. 
(Code  Civ.  Proc.  §  872,  subd.  4;  Greneral  Rules  of  Practice,  rule 
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82;  Oakes  v.  Star  Co.,  119  App.  Div.  358.)  In  the  form  in  which 
this  action  is  brought  it  must  be  sustained,  if  at  all,  as  an 
action  in  equity  for  an  accoimting.  {Louda  v.  ReviUon,  99 
App.  Div.  431.)  When  the  allegations  of  a  complaint  upon 
which  the  right  to  such  accounting  depends  are  denied,  this 
iasue  must  first  be  determined  and  an  interlocutory  judgment 
entered.  If  in  favor  of  the  plaintiff,  under  such  judgment  the 
accounting  may  be  had.  Until  so  determined  an  accounting  is 
unnecessary.  {Moore  v.  Reinhardty  132  App.  Div.  707;  Bushhy 
V.  Berkeley^  135  id.  443;  Oow  v.  TTarrf,  144  id.  593.)  Until 
the  making  of  the  alleged  agreements  is  established  and  the 
terms  thereof  and  the  obUgations  of  the  parties  thereimder  are 
determined  defendant  is  not  obliged  to  account.  The  items 
and  details  of  such  accoimt  are  not  essential  to  enable  the 
plaintiff  to  maintain  these  issues.  So  far  as  the  matters  set 
up  by  way  of  counterclaim  are  concerned,  if  an  accoxmting  is 
ordered  it  is  fair  to  presume  that  these  matters  will  be  sub- 
mitted for  determination  to  the  referee  appointed  to  take  such 
account.  If  a  separate  trial  of  these  issues  should  be  success- 
fully demanded  and  an  examination  of  defendant  should  then 
become  necessary,  further  application  may  be  made  for  that 
purpose. 

The  order  should  be  modified  so  as  to  limit  the  examination 
of  defendant  so  far  as  the  first  cause  of  action  is  concerned  to 
the  terms  and  conditions  of  the  agreement  with  reference  to 
the  leasehold  property  referred  to  therein,  to  the  fact  of  the 
renewals  of  the  lease,  if  any  were  made,  and  the  terms  and  con- 
ditions thereof.  So  far  as  the  second  cause  of  action  is  con- 
cerned, it  should  be  limited  to  the  fact  of  any  agreement 
relative  to  any  property  referred  to  therein  and,  if  any  such 
agreement  existed,  to  the  terms  and  conditions  thereof  and  the 
property  transferred  thereunder.  As  so  modified,  the  order 
appealed  from  should  be  affirmed,  without  costs. 

Jexks,  P.  J.,  HmscHBERG,  Woodward  and  Eich,  JJ., 
concurred. 

Order  modified  in  accordance  with  opinion,  and  as  so  modified 
affirmed,  without  costs.  Order  to  be  settled  before  Mr.  Justice 
Burr. 
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Sarah  C.  Posner,  Respondent,  v.  Max  Rosenberg  and 
Arthur  H.  Spero,  Copartners,  rnider  the  Firm  Name  of 
Max  Rosenberg  Company,  Appellants.    (Appeal  No.  1.) 

Second  Department,  February  23,  1912. 

Pleading  —  bill  of  particulars  —  request  for  defendant's  "claim"  — 
when  order  for  particulars  improper  —  precluding  giving  of 
evidence. 

A  demand  for  a  bill  of  particulars  of  the  defendant's  ** claim"  includes 
both  defenses  and  count^rcLaims  allefi^ed. 

An  order  for  a  bill  of  particulars  should  not  require  the  defendant  to  dis- 
close to  the  plaintiff  substantially  all  the  evidence  in  his  ix)ssessi<)n 
ne<*essary  to  support  his  claim. 

It  is  prenuiture  to  include  in  an  order  for  a  bill  of  particulars  an  order  pre- 
cluding the  party  from  givinfic  evidence  if  he  fails  to  furnish  the  particu- 
lars reciuired. 

Order  for  a  bill  of  particulars  examined  and  modified. 

Appeal  by  the  defendants,  Max  Rosenberg  and  another, 
copartners,  etc.,  from  an  order  of  the  Supreme  Court,  made  at 
the  Westchester  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  22d  day  of 
Noveml)er,  1911,  granting  the  plaintiff's  motion  for  a  bill  of 
particulars. 

Charles  A,  Brodeh,  for  the  appellants. 

Thomas  J.  O'Neill^  for  the  respondent. 

Burr,  J. : 

Defendants  by  their  answer  set  forth  various  violations  of 
plaintiff's  contract  of  employment  both  as  a  defense  and  as  the 
basis  of  a  counterclaim.  Plaintiff  demanded  a  bill  of  particu- 
lars of  defendants'  claim.  The  word  ''claim"  is  sufficiently 
broad  to  include  both  defenses  and  coxmterclaims.  {Kelsey  v. 
Sargent,  100  N.  Y.  602.) 

To  comply  with  the  order  granted  by  the  court  at  Special 
Term  defendants  would  be  obliged  to  disclose  to  plaintiff  sub- 
stantially all  of  the  evidence  in  their  possession  necessary  to 
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support  their  claim.    This  is  in  violation  of  well-establislxed. 

rules.     {Smith  v.   Anderson^  126   App.    Div.    24;   Smidt     tt. 

Bailey,  132  id.  177;  Nickel  v.  Ayer,  141  id.  576.) 

The  provisions  of  the  order  precluding  the  giving  of  evidenoo 
for  failure  to  furnish  all  the  required  particulars  or  any  x^^^"*^ 
thereof  is  premature.    {Smith  v.  Bradstreet  Co.,  134  App.  IOIat. 
567;  Hein  v.  Honduras  Syndicate,  138  id.  786;  Cossmcirv    ^v^. 
Bailing  141  id.  68.) 

The  order  should  be  modified  by  striking  out  the  provision 
precluding  the  giving  of  evidence  and  so  as  to  require  def  oxid- 
ants within  five  days  after  service  of  a  copy  of  the  order  to  "bo 
entered  herein  and  notice  of  the  entry  thereof  to  serve  a  ^v^^ri- 
fied  bill  of  particulars  in  regard  to  the  following  matters   oixly  : 

1.  Tlie  names  and  (if  known  to  defendants)  the  addresses  or 
places  of  residence  of  those  employees  of  defendants  ^w^hom 
plaintiff  caused  to  leave  their  employ  and  enter  the  em p>l<>y- 
ment  of  their  competitors  in  business  and  the  names  £ia3.<i 
addresses  of  such  competitors. 

2.  The  names  and  addresses  of  defendants'  competitors  ixL 
business  for  whose  use  plaintiff  purchased  patterns,  desi^oas, 
models,  dresses  and  costumes. 

3.  The  names  and  addresses  of  defendants'  competitor-is     in 
business  to  whom  plaintiff  furnished  styles,  patterns  of  dre^s^^s 
and  costumes  used  by  defendants  in  their  business  or  to  w^hom 
she  divulged  and  disclosed  trade  and  manufactiuing  seox-'e^ts 
and  secret  information  and  valuable  knowledge  and  infoi-xiaa- 
tion  used,  owned  and  acquired  by  said  defendants,  and     -fclie 
character  of  such  secrets,  information  and  knowledge. 

4.  The  names  and  (if  known  to  defendants)  the  addresses  or* 
places  of  residences  of  those  employees  of  defendants  whom. 
plaintiff  sought  to  entice  to  leave  their  employ  and  enter  ±lx^ 
employment  of  their  competitors  in  business,  and  the  naro.^^^ 
and  addresses  of  such  competitors. 

5  rpjj^  names  and  addresses  of  those  individuals,  firms  an<3 
corporations  with  whom,  prior  to  September  19,  1911,  plaintiiQF 
mn&hi  to  make  arrangements  to  carry  on  business  on  her  OMm^ 

account.  1,   -i  o     . 

6  What  orders,  directions  and  regulations  of  defendanfcjBi 

plaintiff  failed  and  refused  to  obey. 
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As  thus  modified,  the  order  appealed  from  should  be  afl&rmed, 
without  costs. 

Jenks,  p.  J.,   HiRSCHBERG^   WooDWARD  and  ElCH,   JJ., 
concurred. 

Order  modified  in  accordance  with  opinion,  and  as  so  modified 
affirmed,  without  costs. 


Sarah  C.  Posner,  Eespondent,  v.  Max  Eosenberg  and 
Arthur  H.  Spero,  Copartners,  under  the  Firm  Name  of 
Max  Eosenberg  Company,  Appellants.     (Appeal  No.  2.) 

Second  Department,  February  23,  1912. 

Practice  —  frivolous  demurrer  —  motion  for  judgment  —  contract  — 
breach — liquidated  damag^es  —  pleading  —  faUure  to  aUege  non-pay- 
ment— burden  of  proof. 

While  a  motion  for  judgment  is  authorized  where  a  demurrer  is  frivolous, 
it  seems  that  the  preferable  practice  is  to  move  under  section  547  of  the 
Code  of  Civil  Procedure  authorizing  judgment  upon  the  pleadings  after 
issue  joined. 

Where  a  copy  of  a  contract  is  annexed  to  a  complaint  and  referred  to 
therein,  the  provisions  are  deemed  to  be  incorporated  in  the  pleading. 

Where  a  contract  employing  the  plaint  iff  as  a  designer  and  superintendent 
of  a  dressmaking  establishment  at  a  certain  sum  per  week,  with  an  addi- 
tional percentage  of  the  net  profits  of  the  employer,  further  provided 
that  either  party  making  a  breach  of  the  agreement  should  pay  to  the 
other  the  sum  of  |10,000as  and  for  Uquidated  damages  and  not  as  a 
penalty,  the  liquidated  damages  may  be  recovered. 

On  a  breach  of  a  contract  the  general  rule  is  that  damages  shall  be  allowed 
5     fl  to  extend  to  just  compensation  for  the  injury  actually  sustained.    But 

even  though  the  contract  expressly  provides  in  terms  for  liquidated  dam- 
ages, if  it  be  clear  from  the  sum  mentioned  and  the  subject-matter  that 
the  principle  of  compensation  has  been  disregarded,  the  courts  are  not 
continued  by  the  words  used. 

Where  from  the  nature  of  the  contract  the  actual  damages  for  breach  are 
imcertain  and  by  their  nature  difftcult  to  €U3certain  with  certainty,  the 
parties  may  provide  for  liquidated  damages. 

In  determining  whether  the  sum  mentioned  in  a  contract  is  a  penalty  or 
liquidated  damages,  not  only  the  words  of  the  contract,  the  subject- 
matter  and  the  sum  mentioned  may  be  considered,  but  also  the  sur* 
rounding  circumstances. 


Digitized  by 


Google 


PosNER  V.  Rosenberg.    No.  2.  273 

App.  Div.]  Second  Department,  February,  1912. 

As  the  contract  aforesaid  provided  for  liquidated  damages,  in  an  action  at 
law  the  plaintiff's  entire  recovery  for  a  breach  is  limited  to  the  sum 
mentioned. 

A  complaint  to  recover  liquidated  damages  on  the  breach  of  a  contract 
fails  to  state  a  cause  of  action  if  it  fails  to  allege  non-payment. 

When  a  complaint  for  the  breach  of  a  contract  alleges  non-payment  the 
allegation  is  not  put  in  issue  by  a  general  denial;  the  defense  of  non- 
payment must  be  aflOrmatively  pleaded  and  the  defendant  is  under  the 
burden  of  proving  the  same. 

Appeal  by  the  defendants,  Max  Boeenberg  and  another, 
copartners,  etc.,  from  an  order  of  the  Supreme  Court,  made  at 
the  Westchester  Special  Term  and  entered  in  the  office  of  the 
derk  of  the  county  of  Westchester  on  the  23d  day  of  December, 
1911. 

Charles  A.  Brodek,  for  the  appellants. 
Thomas  J.  O^Neilly  for  the  respondent. 

Burr,  J.: 

Defendants  demurred  to  the  second  cause  of  action  con- 
tained in  plaintiff's  complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  From 
an  order  overruling  said  demurrer  as  frivolous,  this  appeal  is 
taken. 

Although  for  many  years  an  application  for  judgment,  if  a 
demurrer  is  frivolous,  has  been  authorized  (Code  Civ.  Proc. 
§  537;  Code  Proc.  §  247),  it  is  difficult  to  see  what  useful  purpose 
is  served  by  such  a  motion  since  the  amendment  to  the  Code  of 
Civil  Procedure  (Code  Civ.  Proc.  §  547,  as  added  by  Laws  of 
1908,  chap.  166),  providing  a  summary  method  of  testing  the 
suflBciency  of  pleadings.  {Realty  Associates  v.  Hoage^  141  App. 
Div.  800;  Mitchell,  Schiller  &  Barnes  v.  Follett  Time  R.  Co., 
142  id.  687.)  In  fact  the  moving  party  may  be  seriously  preju- 
diced thereby,  for  the  rule  has  become  well  settled  that  to  suc- 
ceed upon  such  a  motion  "the  demurrer  must  be  not  merely 
without  adequate  reason,  but  so  clearly  and  plainly  without 
foundation  that  the  defect  appears  upon . mere  inspection,  and 
indicates  that  its  interposition  was  in  bad  faith. "  ( Cook  v.  War- 
ren, 88  N.  Y.  37;  Rankin  v.  Bush,  93  App.  Div.  181;  Shaw  v. 
Fdtman,  99  id.  514.)  In  the  case  at  bar  it  might  be  sufficient 
App.  Div.  -Vol.  CXLIX.        18 
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to  assign  as  a  reason  for  reversing  the  order  appealed  from  that 
the  demurrer  is  not  frivolous  within  the  rule  stated.  But  as  the 
notice  of  motion  contained  a  prayer  for  general  reUef ,  we  have 
concluded  to  treat  this  as  a  motion  under  section  547  of  the 
Code  of  Civil  Procedure,  and  now  dispose  of  the  suflficiency  of 
the  complaint  instead  of  postponing  consideration  thereof  to  a 
future  time. 

Plaintiff  alleges  the  making  of  a  contract  between  defend- 
ants and  herself  for  her  services  as  designer  and  superin- 
tendent of  the  dress  and  costiune  department  of  the  business 
carried  on  by  them  for  a  period  of  three  years,  to  begin  with 
the  1st  day  of  January,  1900,  and  to  expire  with  the  31st  day 
of  December,  1911.  A  copy  of  the  contract  is  annexed  to  the 
complaint  and  referred  to  therein.  Its  provisions  are  thereby 
to  be  deemed  to  be  incorporated  in  said  complaint.  {Jones  v. 
Oould,  No.  i?,  123  App.  Div.  236;  Spence  v.  Woods,  134:  id. 
182.)  For  her  services  plaintiff  was  to  be  paid  the  sum  of 
$100  per  week,  and  in  addition  thereto  a  sum  equal  to  thirty 
per  cent  of  the  net  profits  made  by  her  employers  in  said  depart- 
ment, which  were  to  be  ascertained  semi-annually  and  credited 
to  her  accoimt.  The  contract  contained  this  further  provision: 
"  It  is  further  understood  and  agreed,  that  in  the  event  of  a 
breach  of  this  contract  by  either  party  hereto,  the  party  so 
breaching  will  pay  to  the  other  the  sum  of  Ten  thousand 
($10,000)  Dollars  as  and  for  their  or  her  liquidated  damages  in 
the  premises,  and  not  as  a  penalty,  but  this  provision  of  the 
agreement  or  the  payment  of  such  sum  as  liquidated  damages 
shall  not  debar  the  non-breaching  party  from  applying  for  and 
obtaining  such  equitable  relief  as  they  or  she  might  be  entitled 
to  irrespective  of  such  provision  and  such  payment."  Plaintiff 
alleges  her  wrongful  discharge  by  defendants  on  September  19, 
1911,  and  that  her  proportion  of  the  net  profits  of  the  business 
amoimted  to  about  $20,000,  no  part  of  which  has  been  paid  to 
her  except  the  simi  of  $9,133.25.  For  the  balance  remaining 
impaid,  judgment  is  demanded.  The  action  is  one  at  law  and 
not  in  equity,  and  no  facts  are  stated  which  could  be  the  basis 
of  equitable  relief.  That  the  sum  named  in  the  clause  of  the 
contract  above  quoted  is  not  a  penalty  but  for  liquidated  dam- 
ages  seems  clear.    The  general  rule  is  that  damages  shall  be 
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aflowed  to  the  extent  of  just  compensation  for  loss  or  injury 
actually  sustained.  Even  although  the  language  employed  in 
a  contract  defines  such  damages  as  liquidated,  if  it  is  clear 
from  the  sum  mentioned  and  the  subject-matter  thereof  that 
the  principle  of  compensation  has  been  disregarded,  courts 
will  not  be  controlled  simply  by  the  words  used.  {Jacquith  v. 
Hudson^  5  Mich.  123.)  But  '*  There  are  great  niunbers  of 
cases  where  from  the  nature  of  the  contract  and  the  subject- 
matter  of  the  stipulation  for  the  breach  of  which  the  siun  is 
provided  it  is  apparent  to  the  court  that  the  actual  damages 
for  a  breach  are  uncertain,  in  their  nature  difl&cult  to  be  ascer- 
tained or  impossible  to  be  estimated  with  certainty  by  refer- 
ence to  any  pecuniary  standard,  and  where  the  parties  them- 
selves are  more  intimately  acquainted  with  all  the  peculiar  cir- 
cumstances and,  therefore,  better  able  to  compute  the  actual 
or  probable  damages  than  courts  or  juries  from  any  evidence 
which  can  be  brought  before  them.  In  all  such  cases  the  law 
permits  jjarties  to  ascertain  for  themselves  and  to  provide  in 
the  contract  itself  the  amount  of  the  damages  which  shall  be 
paid  for  the  breach."  {Jacquith  v.  Hudson^  supra,  137.)  In 
determining  whether  a  sum  named  is  a  penalty  or  liquidated 
damages,  not  only  the  words  employed  in  the  contract,  the 
subject-matter  thereof,  the  smn  named  therein,  but  also  the 
circumstances  surrounding  the  making  thereof  may  be  taken 
into  consideration.  {Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y. 
45,  58.)  ''Where  it  is  ascertainable  from  the  terms  of  an 
agreement,  construed  in  the  light  of  the  surrounding  circinn- 
stances  imder  which  it  was  made,  that  a  sxun  of  money  is 
agreed  upon  by  the  parties  as  the  measure  of  damage  which 
will  be  sustained  by  the  non-performance  of  that  agreement, 
and  the  siun  thus  agreed  upon  under  the  circumstances  is  not 
so  excessive  as  to  shock  the  moral  sense,  courts  will  hold  the 
parties  to  their  agreement  and  keep  them  boimd  by  their  con- 
tract." (Dunn  V.  Morgenthau,  73  App.  Div.  147.)  "  When- 
ever the  damages  flowing  from  the  breach  of  a  contract  can  be 
easily  established,  or  the  damages  fixed  are,  plainly,  dispropor- 
tionate to  the  injury,  the  stipulated  sum  will  be  treated  as  a 
penalty.  Where,  however,  the  damages  resulting  from  the 
breach  would  be  uncertain,  or  diflScult,  if  not  incapable  of 
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ascertainment,  then  the  agreement  of  the  partis  liquidating 
them,  in  anticipation,  will  be  enforced.'^  (Hosier  Safe  Co.  v. 
Maiden  Lane  S.  D,  Co.,  199  N.  Y.  479;  Ward  v.  HudsoYi 
River  Building  Co.,  125  id.  230.)  Given  parties  competeni 
to  contract,  there  is  no  reason  why  damages  of  this  micer 
tain  character  should  not  be  the  subject  of  an  agreement,  pro 
vided  the  meeting  of  the  minds  is  not  the  result  of  fraud,  mis 
representation  or  imdue  influence.  Counsel  for  respondeni 
contends  that  the  clause  with  reference  to  liquidated  damages 
relates  only  to  that  portion  of  the  contract  providing  for  th( 
payment  of  a  fixed  weekly  sum  as  compensation.  This  wouM 
involve  reading  into  the  contract  words  which  are  not  writtei 
therein,  and  would  be  contrary  to  the  clear  intent  of  the  par 
ties  so  far  as  the  same  is  disclosed.  If  the  only  measure  ol 
compensation  for  plaintiff's  services  were  a  fixed  weekly  suni, 
the  actual  damages  resulting  from  a  wrongful  discharge  would 
be  comparatively  easy  of  computation.  But  the  payment  of  a 
proportionate  jxart  of  the  profits  of  the  business  is  as  much  a 
part  of  plaintiff's  compensation  as  the  payment  of  a  specified 
weekly  amount.  With  regard  to  the  loss  of  profits,  much 
difficulty  might  arise  in  determining  the  actual  results  fol- 
lowing a  breach.  If  plaintiff  were  wrongfully  discharged 
at  the  end  of  a  month,  it  might  be  that  there  would  be  no  net 
profits  for  the  remainder  of  the  period  specified  in  the  contract, 
but  that  might  be  due  to  the  fact  that  a  business  which  under 
plaintiff's  care  and  attention  would  have  yielded  large  returns 
became  improfitable  through  being  deprived  thereof.  So  if 
plaintiff  were  disloyal  to  her  employers,  and  violated  the  obli- 
gations which  the  contract  imposed  upon  her,  a  business  which 
had  theretofore  yielded  large  returns  might  be  conducted  at  a 
loss.  This  was  peculiarly  a  case  where  the  parties  might  agree 
u]X)n  a  specified  sum  by  way  of  damages  in  the  event  of  a 
breach.  Each  reahzed  that,  as  a  result  of  such  agreement,  the 
party  guilty  of  a  breach  might  be  compelled  to  pay  more  than 
the  actual  damages  resulting  therefrom,  which  it  was  possible 
to  establish  by  competent  evidence,  or  the  party  suffering  from 
such  breach  might  recover  less.  Each  accepted  this  lawful 
hazard,  and  both  must  be  held  to  the  agreement  which  was 
made. 
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We  condude,  therefore,  that  for  a  breach  of  the  contract 
plamtiflPs  entke  compensation  must  be  limited  to  the  sum 
named  as  liquidated  damages.  That  portion  of  the  complaint 
now  under  consideration  stated  as  a  second  cause  of  action  can- 
not be  construed  as  an  action  to  recover  the  sum  named  as 
liquidated  damages,  for  there  is  no  allegation  of  the  non- 
payment thereof .  **Upon  an  ordinary  contract  for  the  pay- 
ment of  money,  non-payment  is  a  fact  which  constitutes  the 
breach  of  the  contract  and  is  the  essence  of  the  cause  of  action, 
and  being  such  within  the  rule  of  the  Code  it  should  be  alleged 
in  the  complaint."  {Lent  v.  N.  Y.  &  M.  B.  Co.,  130  N.  Y. 
5(M:,  510;  Bacon  v.  Chapman,  85  App.  Div.  309;  Dickinson  v. 
Tyseriy  125  id.  735;  Bradb.  Rules  PI.  78.)  It  is  true  that  when 
a  complaint  contains  an  allegation  of  non-payment,  that  alle- 
gation is  not  put  in  issue  by  a  general  denial  (Bradb.  Eules  PL 
1285),  but  the  defense  must  be  affirmatively  pleaded,  and  the 
burden  of  proof  with  respect  thereto  rests  on  the  defendant. 
{Lent  v.  N.  Y.  &  M.  B.  Co.,  supra;  Conklingy.  Weatherioax, 
ISl  N.  Y.  258,  opinion  of  Cullen,  Ch.  J.,  268;  Lynch  y.  Lyons, 
131  App.  Div.  120.)  Although  it  may  be  somewhat  illogical 
that  plaintiff  should  be  obUged  to  allege  non-payment,  and  yet 
the  defendant  be  required  to  affirmatively  prove  payment,  the 
rule  respecting  pleading  is  now  well  settled,  and  as  stated  by 
Chief  Judge  Cullen  {supra),  "It  is  of  little  consequence  how 
it  is  settled  provided  it  stays  settled. " 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  with  ten 
doUars  costs. 

Jkxks,  p.  J.,  HmscHBERG,  Woodward  and  Rich,  J  J., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Mary  C.  Flynn  and  Others,  Appellants,  v.  John  C.  Judge, 

Respondent. 

Second  Department,  February  2,  1912. 

Decedent's  estate  —  executor  and  administrator  —  action  agrainst  attor- 
ney for  negligence  —  burden  of  proof — appeal  —  evidence  —  damages 
—  commissions  of  executors  —  liability  of  attorney  for  advising  client 
to  testify  falsely. 

Where  executors  and  trustees,  who  have  been  removed  by  the  surrogate 
for  incompetency,  bring  an  action  against  their  attorney  for  negligence, 
alleging,  flrstj  defendant's  lack  of  due  care  and  diligence  in  the  matters 
submitted  to  him  in  relation  to  the  administration  of  the  estate  result- 
ing in  their  removal  and  loss  of  commissions;  second,  alleging  Jack  of 
skUl  and  diligence  in  the  preparation,  filing  and  presentation  of  their 
account,  resulting  in  their  being  charged  personally  with  the  costs,  the 
burden  is  upon  the  plaintiffs  to  prove  the  breach  of  duty  on  the  part  of 
the  defendant  and  the  amount  of  damages. 

Upon  an  appeal  from  the  dismissal  of  the  complaint  at  the  close  of  the 
plaintiff's  case  in  such  an  action,  every  fair  intendment  arising  upon 
the  evidence  must  be  given  to  them.  Evidence  examined,  and  held,  that 
the  plaintiffs  should  have  a  new  trial. 

In  the  first  cause  of  action  the  measure  of  damages  is  the  difference  in  the 
pecuniary  position  of  the  client  from  what  it  would  liave  been  had  the 
attorney  acted  without  negligence. 

Damages  for  loss  of  commissions,  past  and  prospective,  are  so  uncertain  as 
to  their  character  that  they  should  not  be  allowed. 

Coiumissions  of  executors  and  trustees  are  not  a  matter  of  right,  but  rest 
in  the  discretion  of  the  surrogate. 

It  seems,  that  if,  in  the  second  cause  of  action,  the  plaintiffs  can  establish 
that  their  pecuniary  loss  was  due  to  the  lack  of  care,  skill  and  diligence 
of  the  defendant  in  the  preparation,  filing  and  presentation  of  their 
account,  they  may  recover. 

It  seems^  that  an  attorney  who  advises  a  client,  an  executor,  to  testify 
falsely  in  a  matter  under  his  supervision,  violates  his  retainer  and  dam- 
ages resulting  therefrom  may  be  actionable. 

Appeal  by  the  plaintiffs,  Mary  C.  Flynn  and  others,  from 
part  of  a  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  Kings  on  the  19th  day  of 
March,  1910,  upon  the  dismissal  of  the  complaint  as  to  the  first 
and  second  causes  of  action  by  direction  of  the  court  at  the 
close  of  the  plaintiffs'  case  on  a  trial  at  the  Kings  County  Trial 
Term. 
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Jofin  Delahunty  [S.  P.  Cahill  with  him  on  the  brief),  for 
the  appellants. 

John  C  Judge  [Frank  C.  McKinney,  Raymond  D.  Thurhe^ir 
and  George  I.  Woolley  with  him  on  the  brief],  for  tti^ 
respondent. 

Per  Curiam: 

The  plaintiffs'  appeal  is  from  a  judgment  that  dismiss^cl 
them  as  to  the  first  and  second  causes  of  action.     The  tliixxl 
cause  of  action  was  eliminated  by  adjustment.     A  decree     c>f 
the  Surrogate's  Court  removed  the  plaintiffs  as  executors   a.i:L<i 
trustees   of  the  estate  of  their  father.     The  defendant  for-     gt 
time  "w^as  their  attorney  and  counsel.     The  first  cause  of  actioxi 
alleges  generally  defendant's  lack  of  due  care,  skill  or  dili- 
gence in  the  matters  submitted  to  his  advice  or  intrusted  to  Iz^is 
charge  in  relation  to  the  administration  of  the  estate.     It    £i.lso 
specifies  instances  thei'eof,  and  charges  that  in  consequenco      of 
these  acts  and  others  on  the  part  of  the  plaintiffs  in  their  rej>x-<^- 
sentative  capacities,  there  was  revocation  of  their  letters    si,xx<i 
removal  of  them.    It  alleges  that  they  had  suffered  and  w^ovxlcl 
suffer  great  damage  and  will  be  deprived  of  their  yearly  ooxxi- 
missions  as  executors  and  trustees,  and  by  reason  of  the  px'^:ixi- 
Lses  the  damages  are  and  will  be  $10,000.     The  second  caixs^^  of 
action  alleges  lack  of  duo  care,  skill  and  diligence  in  the  pr-ej>^^. 
ration,  presentation,  and  in  matters  relating  to  the  proceedlxx^r^s 
to  settle  judicially  the  accounts  of  the  executors,  so  that    -fclxe 
accoimt  presented  was  futile  and  of  no  benefit  to  the  plain-tif^pg 
but  of  great  loss  and  damage  to  them  in  that  they  were   oor^i. 
pelled  to  i>ay  the  entire  costs  of  the  proceedings  and  depri^v^^^ 
of  their  commissions  and  of  their  costs  and  allowances  to    fytxe 
amount  of  $1,904.79. 

The  theory  of  the  action  is  negligence.     At  trial  the  leai-ne^ 
counsel  for  the  plaintiffs  said  that  they  were  "  merely  clairairi^ 
for  l>ad  legal  advice,"  and  again,  ^'  I  know  of  no  reason  wl^v* 
Mr.  Judge    should  be  charged  with  dishonesty.     I  ana    riofc 
charging  him  with  dishonesty."    And  in  his  points  on  ttxi^ 
appeal  his    contention  is  that  all  of  the  acts  of  misconduct 
which  the  surrogate  found  against  the  plaintiffs  in  his  decree 
of  removal  sLnA  revocation  were  '^due  solely  to  the  advice  of 
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the  defendant."    Upon  the  determination  of  this  appeal  which 
challenges  the  propriety  of  dismissal  at  the  close  of  plaintiffs' 
case,  every  fair  intendment  arising  upon  the  evidence  must 
make  for  them.     The  burden  was  upon  them  to  prove  the 
breach  of  duty  and  the  amount  of  damages,  and  they  could 
only  recover  the  damages  thus  proved.     {Vooth  v.  McEachen, 
181  N.  Y.  28.)     At  trial  the  counsel  for  the  plaintiffs  admit- 
ted that  the  only  damages  alleged   were   loss  of    commis- 
sions and  moneys  chargeable  to  the  plaintiffs  by  the  surrogate, 
costs  of  the  action  and  interest  and  return    of  coimsel  fees 
which  they  had  paid,  and  other  sums  of  that  character— for 
the  moneys  which  they  were  obliged  to  pay  into  the  estate. 
Under  such  circumstances  the  measure  of  damages  is  the  dif- 
ference in  the  pecuniary  position  of  the  client  from  what  it 
should  have  been  had  the  attorney  acted  without  negligence. 
(Bevan  Neg.  in  Law  [3d  ed.];  Wood's  Mayne  Dam.  [1st  Am. 
ed.]   §   648;   Codery  Law  Eelating  to  SoUcitors,  134;  Weeks 
Attorneys  [2d  ed.],  §  319.)    The  last  writer  says:  "In  actions 
against  attorneys  for  negligence  or  wrongs,  the  debt  lost  and 
cost  sustained  through  their   negligence  furnish,  when  the 
action  can  be  maintained,  the  obvious  measure  of  damages, 
where  this  measure  definitely  exists.    In  other  cases  the  plain- 
tiff is  entitled  to  be  in  the  same  position  as  if  the  attorney  had 
done  his  duty."    So  far  as  the  damages  relate  to  the  alleged 
loss  of  commissions,  past  and  prospective,  we  think  that  the 
dismissal  of  the  plaintiffs  should  be  affirmed.     Those  damages 
are  too  uncertain,  not  as  to  the  amoimt  but  as  to  their  charac- 
'  ter.     In  the  words  of  Grover,  J.,  in  Taylor  v.  Bradley  (4  Abb. 
Ct.  App.  Dec.  366):  ''It  is  not  an  imcertainty  as  to  the  value 
of  the  benefit  or  gain  to  be  derived  from  performance,  but  an 
uncertainty  or  contingency  whether  such  gain  or  benefit  would 
be  derived  at  all."     Even  if  the  professional  advice  of  the 
defendant  had  been  beyond  hypercriticism  and  the  plaintiffs 
had  continued  in  their  representative  capacities,  there  was  no 
certainty  that  they  might  not  have  been  deprived  of  commis- 
sions for  reasons  entirely  foreign  to  the  counsel  and  advice  of 
their  lawyer.     Commissions  are  not  a  matter  of  right,  but  rest 
indiscretion.     {Matter  of  Butledge,  162  N.  Y.  31;  Matter  of 
Welling,  51  App.  Div.  355.)    Again,  it  would  be  almost  impoe- 
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^ji.^^ — ' 

th    ^  *^  '^y  *^®  revocation  and  removal  entirely  at  the  door   of 

^    defendant.    ITie  chief  concern  of  the  court  in  removals  is  -fclie 

tJi^^^  of  the  trust.    (Jessup  Surr.  Pr.  [3d  ed.]  1023.)    AncL    in 

c<  1^  pinion  handed  down  by  the  learned  surrogate  it  was   sstid.  • 

Q^^    ^^  nearly  all  of  the  tests  suggested  by  the  counsel  for  -tlae 

^e  On        ^^^  trustees,  the  relief  prayed  for  should  be  gra-xxteki- 

^o^  ^,  ^^'©des  their  utter  inexperience  of  business  and  unfitiXioss 

f^^^''  positions,  and  tenders  this  as  an  excuse  for  their  xnis- 

^tei^^^^^t.    In  my  opinion,  there  is  *  a  clear  necessity    for 

^  to    L^^^  '  '^  ^^^^  ^^  trust  property  and  such  miscoxxdixct 

^^i>^   ^^^  ^vant  of  capacity  or  fidehty  putting  the  tx'xxs-t    in 

^^  oi^'      iMias  V.  Schweyery  13  App.  Div.336.) "    (Th©  italics 

^§^w^   ^Hmages alleged  in  the  second  cause  of  actioix     may 
i.  ^  ^®^f^   ^^  ^  *  different  light.     The  plaintiffs  upon  aocM3xiiit- 

a 

.  ^^Ki^^  ^  ^^*  ^^^  *^  ascertain.  If  the  pla^ixxtiffs 
^  ^^^^^:^C^^^  *^^*  *^^  pecuniary  loss  was  due  to  tlx^  lack 
^  t  ^^^^^^  ®^^  ^^  diligence  of  the  defendant  as  a  le^.-wyer, 
p^^^^^^^ration,  filing  and  presentation  of  the  accoToxxt,  ^w& 
eH^^;      V^^     the  defendant  might  be  held  Uable.     It      is 'not 


'^to  tK  ^^8®<i  personally  with  the  expenses  thereof,   con 
^^  ^t|.^^    general  rule.     The  specific  amount  of  theix-    per- 


can 


^    ^^^^ever,  to  rely  upon  the  revocation  of  lettex^s    and 
</^^'^    \  ^^^  *^®  plaintiffs  might  have  been  charged  per^sona-Uy 
\  \v  ^^^B,  even  if  they  had  been  continued  in  these  c^EtT>a.ci- 
^  ^  ^  Matter  of  Gabriel,  44  App.  Div.  623,  and      oa^ses 
^  ^^.,  161  N.  Y.  644;  Matter  of  Harnett,  15  N.    ^sr.   St. 
^  ^^5;  Matter  of  Long  Island  L.  &  T.  Co.,  92  App.  i:>iv^  5). 
^/'  same  opinion  from  which  we  have  quoted  heretof or^o,    the 
P  ^ed  surrogate  also  wrote:  "  It  is  no  answer  to  this  apj^ii^j^^^ 
^     to  Bay  that  in  the  end  they  filed  verified  accounts   vv-Jxicli 
^'^^  substantially  correct.     This  was  only  accomphshed     i^y 
h^  strenuous  efforts  of  counsel  revealing  the  gross,  and    as  to 
h    executor,  William  J.  Flynn,  evidently  wilful  inaccui-aoies 
ihe  original   accoimt,  which  he  endeavored  to  sustain     by 
^^  fessed  perjuries."    Eeading  those  findings  of  the  surrogpate 
^  .      relate  more  i)articularly  to  the  account,  we  perceive  tiiHt 
^^^      stress  upon  the  many  delays  and  obstacles  which  Were 
h^  ^JLged  by  **^®  executors  so  that  the  time  that  intervened 
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the  application  for  a  compulsory  accounting  and  the  fihng  of  tli 
account  was  nearly  six  months;  that  in  that  account  the  plain 
tiffs  omitted  to  accoimt  for  or  to  charge  themselves  with  th 
receipts  of  the  testator's  business  (which  they  had  continued 
from  October  IS,  1897,  to  May  1,  1898,  but  credited  themselve 
and  charged  against  the  general  assets  of  the  estate  sums  pai( 
by  them  for  purchases  of  stock  in  the  conduct  of  said  busines 
and  for  the  expenses  of  said  business  during  said  period  o 
time  aggregating  upwaixis  of  $11,000;  that  they  failed  h 
accoimt  for  certain  amounts  received  by  them  for  debts  du( 
the  testator  at  the  time  of  his  death,  including  one  item  fron 
the  Convent  of  Mercy  amounting  to  $1,058.38;  that  they  failec 
and  omitted  to  file  proper  vouchers  in  support  of  the  payment 
and  disbm^sements  alleged  to  have  been  made  by  them;  tha 
in  their  account  as  trustees  they  credited  themselves  with  dis 
bursements  which  were  also  credited  in  their  accoimt  as  execu 
tors;  that  in  neither  accoimt  they  charged  themselves  witl 
any  sums  recovered  by  them  or  with  which  they  were  charge 
able  as  and  for  interest  and  income  on  the  personal  estate  ii 
their  hands  except  $50  for  rent  of  fixtures  and  $125  interest  or 
deposits;  that  in  the  account  as  executors  they  credited  them 
selves  with  several  items  of  alleged  payments  which  hac 
already  been  allowed  them  in  an  action  for  admeasurement  oi 
dower;  and  that  it  finally  appeared  that  they  sliould  have  hat 
a  balance  of  $12,000  as  against  a  stated  deficiency  of  $4r,"00( 
shown  in  the  original  account. 

The  burden  upon  the  plaintiffs  in  this  branch  of  the  case  was 
to  establish  that  the  personal  charges  against  them  upon  th( 
accounting  were  due  to  the  lack  of  due  skill,  care  and  diligenc( 
of  their  attorney  in  and  about  the  preparation,  presentation, 
filing  and  sustention  of  the  account.  There  must  appear  sucl 
certainty  as  would  satisfy  the  mind  of  a  prudent  and  impartial 
person  that  the  alleged  shortcoming  of  the  defendant  was  the 
cause  of  the  charge  against  them.  But  the  question  upon  this 
appeal  is  whether  the  plaintiff  had  given  sufficient  evidence  oi 
was  halted  improperly  in  offering  i-elevant,  material  and  com- 
petent evidence  which  might  have  tended  to  establish  this  con- 
tention, so  as  to  save  themselves  from  dismissal.  The  fea- 
tures of  the  account  which  were  accentuated  by  the  learned 
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surrogate  could  be  traced  to  the  omission  of  due  care  on  the 
part  of  a  legal  adviser.  Delay  in  the  preparation  and  filing  of 
the  account,  omissions  therefrom,  substantial  aflBrmative  enters 
therein,  duplications  with  items  in  other  accounts,  wrongful 
advice  in  respect  to  the  sustention  thereof,  are  matters  which 
might  naturally  be  brought  home  to  a  legal  adviser.  And  we 
think  that  there  was  suflBicient  evidence  offered  or  improperly 
excluded  which  rendered  the  dismissal  at  the  time  thereof 
error.  The  learned  trial  court  seemed  to  lose  sight  of  the  fact 
that  the  plaintiffs'  claim  for  damages  related  also  to  their  loss 
due  to  the  charges  against  them  personally  upon  their  official 
accounting,  and  to  regard  the  case  solely  from  the  viewpoint  of 
the  revocation  of  the  letters  and  the  removal  and  alleged  conse- 
quent loss  of  commissions.  We  are  led  to  this  conclusion,  not 
only  by  the  expressions  of  the  learned  court,  but  by  a  ruling 
which  must  also  be  held  erroneous.  The  witness  Brady,  who 
had  been  in  the  employ  of  the  plaintiffs'  testator,  and  who  was 
retained  by  the  plaintiffs  when  they  continued  their  father's 
business  for  a  time,  who  kept  books  wherein  were  entered 
receipts  from  the  estate  and  who  rendered  statements  to  the 
defendant,  was  asked  upon  his  direct  examination,  "  Do  you 
recall  a  claim,  an  amount  due  from  the  Convent  of  Mercy  ? 
A.  I  do.  Q.  Was  that  paid  ?  A.  Yes,  sir;  I  believe  that  was 
paid.  Q.  Do  you  recollect  whether  that  was  in  a  statement 
which  you  furnished  to  Judge,  the  payment  of  that  ? "  This 
was  met  by  a  general  objection.  The  court  then  said:  ^'  I  am 
simply  not  going  to  let  you  prove  that  in  the  account  rendered 
Mr.  Judge  purposely  left  out  charges  or  credits  that  he  should 
have  known  belonged  there,  because  it  is  not  material,  even  if 
you  establish  that.  Mr.  Delahimty :  I  am  not  seeking  to  estab- 
lish that  he  left  them  out  purposely,  but  that  he  left  them  out 
negligently.  The  Court:  I  will  not  let  you  prove  either.  Mr. 
Delahunty:  Then  I  except.  The  Court:  The  decree  of  the  Sur- 
rogate under  which  all  your  woes  have  arisen  is  not  due  to 
that.  Mr.  Delahimty:  I  except.  The  Court:  They  are  due  to 
other  things,  such  as  I  have  pointed  out.  The  principal  things 
were  that  this  Mr.  Flynn  was  guilty  of  perjury  and  that  the 
other  plaintiffs  were  incompetent."  We  fail  to  see  why  the 
fact  sought  to  be  proved  did  not  bear  upon  negligence  in  respect 
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to  the  preparation  of  the  account.  It  was  a  feature  dwelt  upoi 
by  the  learned  surrogate,  as  we  have  pointed  out.  The  counse 
for  the  defendant  in  their  printed  points  write:  "  The  fifth  am 
last  specification  of  negligence  iSy  the  draunng  by  the  defend 
ant  of  defective  and  misleading  accounts.  The  evidence  01 
this  liead  is  meagre^  hut  possibly  sufficient  to  indicate  that  th 
defendant  inadvertently  omitted  from  the  account  essentia 
items  which  had  been  furnished  him  by  the  plaintiffSy  and  tha 
they  relied  upon  its  correctness  when  tliey  signed  it.  Even  { 
this  is  sOy  tliere  is  no  evidence  or  claim  that  the  defend 
anty  any  more  than  the  plaintiffs,  deliberately  intended  U 
present  a  false  account.  In  fact,  the  plaintiffs^  expres. 
admissions  throughout  the  case  acquit  the  defendant  of  am 
intentional  misconduct.  And  no  harm  actually  resulted  to  th 
estate^  for  tlie  Surrogate  made  the  proper  corrections  befon 
settling  the  account. ^^  This  is  a  concession  to  be  consid 
ered  not  alone  as  to  the  question  of  intentional  misconduct  oi 
of  harm  to  the  estate,  but  of  the  charge  of  costs  personally  upoi 
the  plaintiffs  in  the  accounting.  And  there  is  another  perti 
nent  fact  conceded  at  trial  by  defendant,  that  the  amendec 
account,  which  seems  to  have  passed  without  objection,  nol 
prepared  by  the  defendant,  was  made  up  from  the  same  date 
as  that  supplied  to  the  defendant.  This  circumstande  mighl 
well  bear  upon  the  competency  and  care  observed  in  the 
preparation  of  the  account  by  the  defendant. 

As  to  the  alleged  i)erjury,  it  seems  that  one  of  the  executors, 
forced  to  the  answer,  testified  before  a  referee  upon  the  account 
ing  that  the  said  witness  Brady  was  a  partner  in  the  busi 
ness  continued  when  he  was  not.  One  of  the  plaintiffs  testi 
fied  that  she  called  the  attention  of  the  defendant  to  thai 
bit  of  evidence,  saying:  "You  know  very  well  that  Phillip 
Brady  is  not  a  partner  of  my  brother's  in  that  business,"  and 
the  defendant  said:  *' Yes,  I  know  it.  I  told  your  brother  tc 
say  so."  The  witness  said:  "  Well,  my  brother  must  take  thai 
back,"  and  the  defendant  said:  "  He  can  take  it  back  on  rebut- 
tal." And  there  was  evidence  offered  that  a  question  and 
answer  among  a  series  prepared  by  the  defendant  for  the  execu- 
tor on  rebuttal  did  retract  or  explain  that  statement.  When 
the  offending  executor  was  questioned  on  this  subject  the  court 
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diecked  inquiry  avowedly  made  to  show  that  the  original  false 
statement  was  made  upon  the  advice  of  the  defendant.  The 
learned  court  stated  its  view  that  ^'  to  allow  the  perjurer  him- 
self to  sue  the  man  who  advised  him  to  commit  perjury,  to 
recover  damages,  would  be  a  most  monstrous  proposition." 
Without  quarrel  with  the  soundness  of  the  general  proposition, 
and  without  considering  a  germane  limitation  in  cases  of  fidu- 
ciary relation,  it  seems  to  us  that  the  learned  court  lost  view  of 
the  purpose  and  bearing  of  the  testimony.  The  plaintiffs  were 
not  seeking  to  recover  damages  for  a  perjury  of  one  of  their 
number  from  the  inciter  of  the  perjury.  They  sought  to  recover 
what  they  had  been  compelled  to  pay  on  accoimt  of  a  breach  of 
defendant's  obligation  as  an  attorney  and  counselor  at  law; 
and  their  contention  was  that  as  an  attorney  he  advised  one 
of  their  number  to  testify  falsely  in  a  matter  committed  to 
his  legal  guidance.  This  was  bad  or  improper  advice,  in  viola- 
tion of  the  obUgation  of  the  defendant  under  his  retainer,  and 
damage  resulting  therefrom  might,  we  think,  be  actionable. 
(See  Chihon  v.  Albert^  7  Paige,  278;  also,  Looff  v.  LawtoUy  97 
N.  Y.  478,  483.)  Justice  to  a  reputable  member  of  our  pro- 
fession makes  it  proper  that  we  should  accentuate  the  fact  that 
we  are  not  considering  the  character  or  the  weight  of  the  evi- 
dence as  to  this  alleged  perjury,  but  simply  the  relevancy  of 
evidence  adduced  or  attempted  to  be  adduced  by  the  plaintiff, 
without  having  before  us  any  testimony  on  the  part  of  the 
defendant  as  to  the  truth  thereof.  As  we  have  said,  we  have 
but  to  consider  whether  the  plaintiffs  should  have  escaped  dis- 
missal; nothing  more  than  this.  We  express  no  opinion  upon 
the  merits  of  the  case  beyond  the  precise  question  pi^esented. 

The  judgment  must  be  reversed  and  a  new  trial  must  be 
granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  HmscHBERG,  Burr,  Woodward  and  Eich, 
JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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The  People  of  the  State  of  New  York  ex  rel.  James  E. 
Lynch,  Appellant,  v.  Caleb  E.  Pierce  and  Others,  Con- 
stituting the  Board  of  Health  of  the  Village  of  Peekskill, 
Respondents. 

Second  Department,  February  2,  1912. 

Public  health  —  constitutional  law — statute  authorizing  State  Com- 
missioner to  appoint  local  health  officers — mandamus  to  compel 
appointment  to  fill  vacancy. 

Where,  after  a  local  board  of  health  passed  a  resolution,  pursuant  to  sec- 
tion 20  of  the  Public  Health  Law,  as  amended  by  chapter  383  of  the  Laws 
of  1903,  declarmg  that  a  certain  person  was  nominated  for  appointment  by 
the  State  Commissioner  as  village  health  officer,  said  section  was  declared 
unconstitutional  in  so  far  as  it  vested  power  in  the  State  CommLssioner 
to  appoint  and  pass  upon  the  competency  of  municipal  health  officers, 
and  a  statute  was  enacted  providing  that  the  local  board  of  health  shall 
appoint  its  health  officer,  such  resolution  is  rendered  invalid  and  a 
vacancy  created,  and  a  x)eremptory  writ  of  mandamus  may  issue  to  the 
persons  composing  the  local  board  of  health  to  compel  the  appointment 
of  a  health  officer  to  fill  the  vacancy. 

Appeal  by  the  relator,  James  E.  Lynch,  from  an  order  of 
the  Supreme  Court,  made  at  the  Westchester  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  13th  day  of  April,  1910,  denying  relator's  motion  for  a 
peremptory  writ  of  mandamus. 

William  F.  Bleakley,  for  the  appellant. 

Leverett  F.  Crumb  [Cyrus  W.  Horton  with  him  on  the 
brief],  for  the  respondents. 

Jenks,  p.  J. : 

The  relator  moved  at  Special  Term  for  a  peremptory  writ  of 
mandamus  to  the  persons  composing  the  board  of  health  of  the 
village  of  Peekskill  to  appoint  a  health  officer  to  fill  a  vacancy 
"  caused  by  the  decision  ot  Matter  of  Tovme  against  Porter^  128 
App.  Div.  717. ''  The  Special  Term  found  that  on  March  12, 1908,' 
the  said  board  of  health  passed  this  resolution:  ^'Resolved, 
pursuant  to  Section  20  of  the  Public  Health  Law  as  amended  by 
Chapter  383  of  the  Laws  of  1903,  that  Eldorus  De  Motte  Lyon, 
M.  D.,  be  and  he  hereby  is  nominated  by  this  Board  for  the 
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position  of  Health  Officer  of  the  Village  of  Peekskill,  for  the 
term  of  four  years,  beginning  April  1st,  1908,  and  that  the 
Secretary  be  and  he  hereby  is  directed  to  forward  said  nomina- 
tion for  such  appointment  to  Dr.  Eugene  H.  Porter,  State  Com- 
missioner of  Health,  on  behalf  of  this  Board,"  and  "That  said 
Board  of  Health  intended  by  said  resolution  to  appoint  the  said 
Eklorus  De  Motte  Lyon,  Health  Officer  of  the  Village  of  Peeks- 
kill  for  the  term  of  four  (4)  years.  That  on  or  about  the  1st 
(lay  of  April,  1908,  the  said  Eldorus  De  Motte  Lyon,  duly 
qualified  as  Health  Officer  of  the  Village  of  Peekskill,  and 
\\i\&  continued  as  such  down  to  the  present  time,  and  that  he 
is  now  such  .Health  Officer."  And  it  determined  thereupon  as 
conclusions  of  law  that  '^  the  effect  of  the  passage  of  the  said 
resolution  by  the  Board  of  Health  of  the  Village  of  Peekskill 
was  the  appointment  of  the  said  Eldorus  De  Motte  Lyon  as 
Health  Officer  in  and  for  the  Village  of  Peekskill  for  a  term  of 
four  (4)  years,  and  that  the  said  term  of  office  will  not  expire  until 
four  years  from  the  1st  day  of  April,  1908,  and  that  there  is  now 
no  vacancy  in  said  office,"  and  "  That  the  relator  is  not  entitled 
to  a  peremptory  writ  of  mandamus  as  prayed  for  in  his  notice  of 
motion  and  petition. "  Dr.  Lyon  was  permitted  to  intervene  and 
to  become  a  party.  Section  20  of  chapter  6G1  of  the  Laws  of 
l*^i»3  (Gen.  Laws,  chap.  25)  provided  for  the  appointment  of  a 
local  health  officer  for  one  year  by  the  village  board  of  health. 
The  said  section  was  amended  by  chapter  383  of  the  Laws  of 
l'.«»3,  providing  that  the  State  Commissioner  of  Health  should 
appoint  for  each  municipality  except  cities,  on  nomination  of  the 
local  board  of  health,  a  competent  physician  to  be  health  officer 
of  the  municipality  for  the  term  of  four  years.  Chapter  484  of 
the  Laws  of  1904  invested  the  said  State  Commissioner  with  the 
al)solute  power  of  appointment  in  event  of  his  non-satisfaction 
with  the  physician  recommended  by  the  local  board.  These 
pronsions,  as  re-enacted  in  1906  and  1907  (§  20,  as  amd.  by 
Laws  of  1906,  chap.  253,  and  Laws  of  1907,  chap.  225),  were 
re^nacted  in  section  20  of  the  Public  Health  Law  of  1909 
(Consol.  Laws,  chap.  45;  Laws  of  1909,  chap.  49).  After  the 
pxssage  of  the  resolution  in  question  and  an  appointment  in 
accord  therewith  by  the  State  Commissioner,  the  decision  in 
Matter  of  Totrnie  v.  Porter  (128  App.  Div.  717)  was  handed  down 
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that  determined  that  said  section  20  of  the  former  Public 
Health  Law,  as  amended  by  chapter  383  of  the  Laws  of  1903 
and  subsequent  statutes  {supra),  was  unconstitutional  in  so  far 
as  it  vested  power  in  the  State  Commissioner  to  appoint  and  to 
pass  uix)n  the  competency  of  municipal  health  oflScers.  Chap- 
ter 165  of  the  Laws  of  1909  (amdg.  Pubhc  Health  Law  [Con- 
sol.  Laws,  chap.  45;  Laws  of  1909,  chap.  49],  §  20)  provided  that 
the  local  board  of  health  should  apjwint  the  health  officer. 
This  act  took  effect  on  April  6,  1909,  and  amended  the  consoli- 
dated statute  of  1909,  which  was  passed  and  took  effect  on 
February  17,  1909.  On  April  10,  1909,  the  relator  demanded 
that  the  local  board  appoint  such  an  officer,  without  result. 
This  motion  followed. 

At  the  time  of  the  passage  of  the  resolution  the  power  of  the 
local  board  as  declared  by  the  statutes  was  to  nominate,  while 
the  power  of  appointment  was  expressly  vested  in  the  State 
Commissioner.  This  statutory  procedure  was  followed  exactly 
by  the  local  board,  for  its  resolution  ^^ nominated"  Dr.  Lyon 
for  such  appointment  to  the  State  Commissioner.  Two  of  the 
members  of  that  local  board  who  voted  for  the  resolution  now 
depose  ^^  That  it  was  his  intention  and  desire  when  he  so  voted 
to  appoint  said  Lyon  such  Health  officer."  But  in  the  para- 
graph immediately  preceding,  each  deposes  that  he  "voted  for 
the  resolution  *  *  *  ^zommafiwgr "  Dr.  Lyon  "  for  appoint- 
ment of  Health  officer."  I  have  no  doubt  that  each  affiant 
desired  the  appointment  of  Dr.  Lyon  and  intended  to  bring 
about  his  appointment  by  nomination  to  the  State  Commis- 
sioner. But  are  we  to  understand  that  these  affiants  intended 
to  disregard  the  statute  and  to  appoint  Dr.  Lyon  by  that  reso- 
lution, although  they  formally  obeyed  the  statute  and  but 
"  nominated  "  him  to  the  State  Commissioner  for  the  purpose 
(expressed  in  the  resolution)  of  appointment  by  that  officer  % 
In  other  words,  had  they  determined  that  the  statute  was 
unconstitutional,  and,  although  formally  obeying  it,  had  they 
made  up  their  minds  that  by  the  passage  of  the  resolution  they 
would  really  appoint  the  person  named  therein?  I  cannot 
think  that  these  affiants  seek  to  make  a  declaration  in  deroga- 
tion of  their  official  action  as  evidenced  by  this  formal  resolu- 
tion.    They  do  not  pretend  that  the  resolution  is  not  in  accord 
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with  their  action,  or  does  not  set  forth  correctly  what  they  did. 
I  think  that  these  affiants  should  not  be  heard  as  to  their 
intent.  The  principle  is  expressed  generally  in  Wigmore  on 
Evidence  (§  2471),  where  it  is  said:  "When  a  transaction 
has  been  even  voluntarily  embodied  in  a  siagle  document, 
no  other  utterance  of  intent  or  will  on  the  same  subject  can 
be  given  legal  effect.  Hence,  such  a  declaration  is  excluded 
from  consideration  even  in  the  process  of  interpretation,  not 
because  it  would  not  for  that  purpose  be  useful,  but  because 
it  would  be  improper  for  the  other  purpose.  There  being 
two  conceivable  purposes  for  which  it  could  be  used,  the 
one  proper,  the  latter  improper,  it  is  excluded  because  of 
the  fear  that  the  latter  would  dominate  and  that  the  tempta- 
tion to  abuse  would  be  too  strong."  I  think  that  the  intention 
to  be  derived  from  this  official  act  was  but  to  nominate  for 
appointment  to  the  recognized  appointive  officer  in  accord  with 
the  prescribed  scheme  of  the  statute.  The  learned  coimsel  for 
the  respondents  mainly  reUes  upon  People  ex  rel.  Kresser  v. 
Fitzsimmxms  (68  N.  Y.  514).  In  that  case  a  mayor  had  the 
power  of  appointment  of  certain  officers,  but  labored  imder  the 
mistake  that  his  appointments  must  be  confirmed  by  the  com- 
mon council,  and,  therefore,  submitted  "  the  following  nomina- 
tions "  for  confirmation  to  the  common  coimcil.  The  court,  not 
without  difficulty  and  with  dissent,  decided  the  mayor  thereby 
appointed  these  persons  to  office.  The  reasoning  of  the  court 
was  that  the  mayor  had  intended  to  discharge  and  had  sup- 
posed he  had  discharged  his  whole  duty  imder  the  statute  in 
reference  to  the  appointment;  that  the  communication  might 
be  read  as  if  the  mayor  had  stated  that  he  had  made  the  nomi- 
nations, and  he  submitted  them  for  confirmation;  that  the 
essential  thing  was  the  fact  of  the  appointment,  and  if  the  paper 
was  signed  for  the  purpose  of  making  or  evidencing  the  appoint- 
ment, all  the  rest  was  formal.  The  court  added:  ''It  cannot 
be  denied  that  much  can  be  said  in  opposition  to  the  conclusion 
we  have  thus  reached.  But,  in  a  case  like  this,  where  the 
mayor  had  the  undoubted  authority  to  make  the  appointments, 
and  exercised  that  authority  at  the  proper  time,  and  the  per- 
sons appointed  had  accepted  their  offices  and  entered  upon  the 
App.  Div.— Vol.  CXLIX.        19 
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discharge  of  their  duties,  disregarding  mere  matters  of  form,  the 
action  of  the  mayor  must  be  upheld,  if  it  can  be  without  vio- 
lating any  rule  of  law,  and  that  it  can  be  thus  upheld  we  think 
has  been  suflfidently  shown. '^  It  may  be  entirely  true  that  if 
the  law  that  cast  the  power  of  appointment  in  the  State  officer 
was  unconstitutional,  the  power  of  appointment  was  actually 
in  the  local  board  at  this  time,  but  the  point  of  divergence 
between  the  case  at  bar  and  Kresser^s  case  Ues  in  the  difference 
between  the  formal  acts  relied  upon.  That  of  the  mayor  in 
Kresser^s  case  was  construed  by  the  court  to  be  an  appoint- 
ment. I  again  call  attention  to  the  language  of  the  court  refer- 
ring to  the  conmiunications,  "  They  may  then  be  read  as  if  the 
mayor  had  stated  in  them  that  he  had  made  the  nominations  of 
the  persons  named,  and  that  he  submitted  them  for  confirma- 
tion or  approval.  "  But  the  resolution  in  this  case  cannot,  I 
think,  be  so  read.  For  it  expressly  declares  that  Dr.  Lyon  was 
nominated  for  appointment  to  the  State  Commissioner.  The 
mayor  had  the  power  of  appointment  and  supposed  he  had  the 
power  of  appointment  subject  to  confirmation,  and  he  intended 
an  act  of  appointment.  The  board  had  the  power  of  appoint- 
ment (conceded  for  the  proposition),  but  supposed  it  had  the 
power  of  nomination  for  appointment  by  another^  and  but 
intended  an  act  of  nomination.  In  discussion  of  Kresser^s  Case 
{supra)  in  People  ex  rel.  Babcock  v.  Murray  (70  N.  T.  621),  the 
court  say  that  the  decision  was  reached  "  with  considerable  hesi- 
tation and  not  without  great  doubts. *'  And  thereafter  say: 
''It  is  nowhere  intimated  in  the  opinion  that  anything  less 
than  a  formal  paper  writing,  signed  by  the  official  with  whom 
the  power  of  appointment  rests,  showing  clearly  his  intent  to 
appoint  the  persons  named,  and  his  belief  that  such  writing 
is  that  required  by  the  statute,  and  his  intention  to  make  that 
the  final  act  on  his  part  in  perfecting  the  appointment,  wiU  con- 
stitute an  appointment  conferring  the  office  upon  the  appoint- 
ees, and  such  was  the  paper  signed  by  the  mayor  in  that  case, 
as  interpreted  and  construed  by  this  court."  The  precise  dis- 
tinction between  Kresser^s  case  and  the  case  at  bar  is  found  in 
the  sentence  "showing  clearly  his  intent  to  appoint  the  persons 
named."  The  choice  of  a  person  to  fill  an  office  must  be,  to 
cite  the  language  of  the  Court  of  Appeals  in  People  ex  rel. 
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BcUcom  V.  Mosher  (163  N.  Y.  40),  "the  discretionary  act  of 
the  officer  or  board  clothed  with  the  power  of  appointment; 
that  while  he  or  it  may  listen  to  the  recommendation  or  advice 
of  others,  yet  the  selection  must  finally  be  his  or  its  act,  which 
has  never  been  regarded  or  held  to  be  ministerial. ''  The  dissent 
of  Rapallo,  J.,  in  Kresser^s  Case  (supra\  which  is  recog- 
nized in  Babcock^s  Case  {supra)  as  of  great  force,  indicates 
the  importance  of  this  distinction.  That  great  judge  said: 
"  The  argument  in  its  support  is,  that  inasmuch  as  the  mayor 
had  power  to  appoint  without  asking  the  consent  of  the  com- 
mon council,  his  consulting  them  was  a  mere  superfluity  which 
did  no  harm.  But  the  answer  to  this  argument  is  that  the 
mayor  did  not  exercise  his  power,  but  submitted  the  question 
to  the  conunon  council.  It  is  by  no  means  certain  that  if  they 
had  rejected  his  nominations,  the  nominees  would,  neverthe- 
less, have  been  admitted  to  the  office,  or  even  that  if  the  mayor 
had  not  supposed  a  confirmation  necessary  he  would  have  made 
the  nominations  which  he  did.  Both  of  these  propositions  must 
be  assumed  for  the  purpose  of  establishing  that  the  nomination 
was  equivalent  to  an  appointment.  When  the  Legislature  has 
conferred  this  power  upon  the  mayor,  I  think  he  must  exercise 
it  and  give  to  the  public  the  benefit  of  his  free  choice,  and 
assume  the  entire  responsibility  of  the  selection,  and  that  it  is 
not  a  compliance  with  the  law  to  submit  the  matter  to  the 
decision  of  another  body,  and  thus  divide  both  the  power  and 
responsibility." 

I  think  that  the  mandamus  should  issue.  This  was  the  prac- 
tice in  Matter  of  Kelly  v.  Van  Wyck  (35  Misc.  Eep.  210),  which 
seems  to  be  recognized  without  question.  (See  People  v. 
Dooley,  69  App.  Div.  518;  171  N.  Y.  84.) 

The  order  must  be  reversed,  without  costs,  and  the  motion 
must  be  granted. 

Hirschberg,  BtJRR,  Thomas  and  Carr,  JJ.,  concurred. 

Order  reversed,  without  costs,  and  motion  granted,  without 
costs. 
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Orange  County  Trust  Company  and  Frank  W.  Hartman, 
as  Executors  and  Trustees  under  the  Last  Will  and  Testament 
of  Polly  L.  Martin,  Deceased,  Respondents,  v.  AucE  B. 
Miller  and  Nathan  W.  Miller,  Appellants. 

Second  Department,  February  2,  1912. 

BUlfl  and  notes  —  action  by  executor  of  payee  agumat  maker  —  partial 
defense  —  burden  of  proof  —  parol  evidence  to  vary  terms  of  note. 

Where,  in  an  action  by  executors  against  the  makers  of  a  promissory  note 
payable  to  the  plaintiiTs  testatrix,  the  answer  alleges  as  a  partial  defense 
that  at  the  time  of  the  execution  of  the  note  the  payee  held  another 
note  made  by  the  defendants,  the  amount  of  which  was  included  in  the 
note  in  suit,  but  upon  which  they  had  paid  a  sum  of  money  which  was 
to  be  credited  on  the  new  note,  the  burden  of  proving  the  partial  defense 
is  upon  the  defendants. 

It  seems^  that  an  oral  agreement  made  by  the  parties  at  the  time  of  the 
execution  of  a  promissory  note,  is  not  admissible  to  vary  the  terms  of 
the  note. 

Thomas  and  Carr,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Alice  B.  Miller  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  Orange  on  the 
12th  day  of  April,  1911,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  before  the  court  without  a  jury  at  the 
Orange  Trial  Term. 

Edward  E.  Conloriy  for  the  appellants. 

John  Bright,  for  the  respondents. 

HmscHBERG,  J. : 

The  action  is  brought  on  a  promissory  note  made  by  the 
defendants  to  the  order  of  the  plaintiffs'  testatrix.  The  note 
was  made  on  the  29th  day  of  July,  1907,  in  the  sum  of  $293.21, 
payable  three  months  after  date,  and  the  judgment  is  for  that 
amoimt,  with  interest  and  costs,  less  $200  paid  on  account. 
The  testatrix  died  in  March,  1909.  The  answer  alleged  as  a 
partial  defense  that  at  the  time  of  the  execution  of  the  note  the 
payee  held  another  note  made  by  the  defendants,  the  amount 
of  which  was  included  in  the  note  in  suit,  but  upon  which  they 
^ad  paid  a  siun  of  money  which  was  to  be  credited  on  the  new 
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note,  though  the  precise  amoxint  of  the  sum  to  be  credited  ^^^s 
not  known  at  the  time. 

The  burden  of  proving  the  partial  defense  was  upon    tlxo 

defendants,  and  it  seems  clear  from  the  evidence  that  they  lxQLA?^e 

failed  to  sustain  it.    A  witness  testified  in  their  behalf  tlia-b    at 

the  time  of  the  execution  of  the  note  in  suit  it  was  agxroed. 

between  the  parties  that  the  amount  which  had  been  pa.i A   on 

the  prior  note  should  be  acciu-ately  ascertained  and  indorsod.  as 

a  payment  on  the  new  note.    The  deceased  claimed  that    such 

payment  amounted  to  $75  only,  while  the  defendants  claimed 

that  suchi  payment  amounted  to  about  $100.    It  was  Btai>ed  at 

the  time  the  new  note  was  given  that  the  prior  note  was  in  the 

bank  and  that  the  payments  were  indorsed  on  it.     No  proof 

was  given  on  the  trial  as  to  the  amoimt  of  such  indors^xnents, 

but  the  note  in  suit  bears  the  indorsement  of  a  payment  of  $200 

xnade  on  July  20,  1908,  nearly  a  year  after  the  note  w^a.s  given 

and  several  months  after  its  matiuity,  which  indorsem^jat  is  in 

the  handwriting  of  the  defendant  Nathan  W.  Miller. 

It  would  seem  to  be  a  fair  and  reasonable  presumption  that 
such  indorsement  included  the  entire  credit  to  whioli  the 
defendants  were  entitled  at  the  time  it  was  made.  IN"o  evi- 
dence was  offered  to  rebut  the  presumption,  and  such  presump- 
tion would  seem  to  be  very  much  strengthened  by  the  additional 
fact  that  if  the  payments  on  the  first  note  amounted  to  $100, 
as  claimed  by  the  defendants,  and  such  payments  wex-o  not 
included  in  the  $200,  the  entire  note  must  have  been  prao-fcically 
paid  on  July  20,  1908. 

The  evidence  as  to  the  contemporaneous  oral  agreem^XLt  at 
the  time  of  the  execution  of  the  promissory  note  in  sxxit  was 
objected  to  by  the  plaintiffs  and  received  over  such  obj^^jtion. 
Aside  from  the  question  of  presumption  I  regard  it  a*s    very 
doubtful  whether  it  was  competent  for  the  defendants  t€z>  -vary 
the  terms  of  the  note  by  proof  of  the  conversation  between  the 
parties  at  the  time  of  its  execution.    As  was  said  by  J'vidge 
Wernee  in  Jamestown  Business  College  Assn.  v.  Allen  (1^2 
N.  Y  291   294)'  "  The  general  rule,  that  evidence  of  what  was 
said  between  the  parties  to  a  vahd  instrument  in  writiag,  either 
prior  to  or  at  the  time  of  its  execution,  cannot  be  received  to  con- 
t^ct  or  vary  i*s  terms,  applies  to  promissory  notes  and  bills  of 
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exchange.    {Thompson  v.  Ketchaniy  8  Johns.  148;  Norton  v. 
Coons,  6  N.  Y.  33;  Read  v.  Bank  of  Attica,  124  N.  Y.  671.) '' 
The  judgment  should  be  affirmed. 

Woodward  and  Rich,  JJ.,  concurred;  Thomas,  J.,  read  for 
reversal,  with  whom  Carr,  J.,  concurred. 

Thomas,  J.  (dissenting): 

The  evidence  shows  without  contradiction  that  the  defendant 
Nathan  W.  Miller  was  indebted  to  plaintiffs'  decedent  upon  a 
bond  and  mortgage,  and  that  to  meet  a  balance  due  and 
remove  the  lien.  Miller  and  decedent  met  with  the  witness 
Williams;  that  a  note  was  proposed  for  the  above  purpose;  that 
the  decedent  insisted  that  there  should  be  included  in  the  note 
another  outstanding  note  of  $125,  on  which  it  was  conceded 
that  $75  had  been  paid,  on  which  Miller  claimed  that  a  further 
sum  of  $25  had  been  paid;  that  it  was  finally  agreed  that  the 
whole  amount  of  the  first  note,  which  was  not  present,  should 
be  included  in  the  note  in  suit,  and  that  the  amount  indorsed 
on  the  first  note  should  be  ascertained  and  indorsed  on  the  note 
in  question.  The  only  indorsement  on  the  note  in  question  is 
for  $200,  which  is  indorsed  on  the  note  as  of  July  20,  1908,  in 
Nathan  Miller's  handwriting,  and  alleged  in  the  complaint  and 
presumed  by  the  law  to  have  been  paid  on  that  day.  After 
bringing  the  defendant  to  court  on  such  an  allegation,  the 
plaintiff  would  on  the  trial  withdraw  it  and  ask  the  court  to 
presume  from  the  indorsement  made  by  defendant  that  the 
$200  was  not  in  its  entirety  paid  on  that  day,  but  that  it 
included  aU  earlier  payments  made  by  defendant  on  the  first. 
Thus,  the  maker,  incompetent  as  a  witness  to  testify  to  a  per- 
sonal transaction  with  the  decedent,  is  compelled  to  meet  an 
issue  that  did  not  exist  under  the  pleadings.  That  is  not  just 
or  technically  correct.  The  further  contention  that  the  evi- 
dence is  incompetent  in  that  by  parol  it  disputes  the  note,  is 
not  tenable,  as  the  answer  states  facts  that  show  partial  failure 
of  consideration  and  the  uncontradicted  evidence  proves  ijb. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Carr,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Eespondent,  v. 
Louis  Bloom,  Appellant. 

Second  Department,  Pebmary  2,  1912. 

Grime — information  charging  attempt  to  bribe  another  to  commit 

peijury  —  evidence. 

An  information  for  violation  of  section  813  of  the  Penal  Law,  which 
among  other  things,  charges  that  defendant  attempted  to  bribe  M.,  the 
owner  of  a  truck  that  had  been  stolen,  to  procure  his  servant,  G.,  the 
driver  thereof,  when  subpoBnaed  as  a  witness,  to  commit  perjury  and  to 
fail  to  identify  at  the  examination  before  the  magistrate  one  K.,  who 
had  been  seen  with  the  truck  and  arrested,  sufficiently  charges  an 
attempt  to  incite  G.  to  commit  a  crime,  9lthough  there  is  no  evidence 
that  Q.  had  any  knowledge  of  the  larceny. 

Evidence  examined,  and  Tield^  insufficient  to  sustain  a  conviction  under 
the  above  information. 

Appeal  by  the  defendant,  Louis  Bloom,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  New  York,  bor- 
ough of  Brooklyn,  rendered  against  the  defendant  on  the  9th 
day  of  December,  1910,  convicting  him  of  a  violation  of  section 
813  of  the  Penal  Law. 

Charles  O.  Maas  [Isaac  Siegmeister  with  him  on  the  brief], 
for  the  appellant. 

Peter  P.  Smithy  Assistant  District  Attorney  [John  F,  Clarke, 
District  Attorney,  with  him  on  the  brief],  for  the  respondent. 

Thomas,  J. : 

Information  was  filed  against  the  defendant  for  violation  of 
section  813  of  the  Penal  Law.  That  section  in  brief  makes  a 
person  guilty  of  a  misdemeanor  who,  without  giving,  offering 
or  promising  a  bribe,  incites  or  attempts  to  proems  another  to 
commit  perjury,  or  to  give  false  testimony  as  a  witness, 
although  the  latter  do  neither,  or  to  withhold  true  testimony. 
The  information,  among  other  things,  charges  that  defendant 
attempted  to  bribe  Meyer,  the  owner  of  a  truck  that  had  been 
stolen,  to  procure  his  servant,  the  driver  thereof,  when  sub- 
poenaed as  a  witness  to  commit  perjury  and  to  fail  to  identify 
at  the  examination  before  the  magistrate  one  Katz,  who  had 
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been  seen  with  the  truck  and  pointed  out  to  the  police  by  the 
driver,  and  arrested.  The  evidence  of  Meyer  was  sufficient  to 
show  that  the  defendant  did  offer  Meyer  $250  if  he  would 
induce  the  driver  in  court  before  the  magistrate  to  say  that  he 
was  not  sure  that  "  them  is  the  two  prisoners."  Meyer's  two 
sons  testified,  one  that  the  defendant  offered  to  give  the  money 
*'  providing  they  could  fix  the  case  up,"  and  the  other  that  he 
would  give  that  sum  '*  to  instruct  your  driver  to  drop  the  case." 
This  was  an  attempt  to  bribe  Meyer  to  get  Gk)ttlieb  to  do  some- 
thing to  help  Katz  —  but  what  does  not  appear  very  clearly. 
Although  it  does  appear  in  the  record  that  Katz  had  been 
arrested,  and  that  his  case  did  in  fact  come  up  the  next 
morning  after  the  conversation  between  Meyer  and  defend- 
ant, there  is  no  evidence  that  Gottlieb  had  any  knowledge  of 
the  larceny,  or  that,  if  he  had  testified  that  he  was  not  sure 
*^them  is  the  two  prisoners,"  he  thereby  would  have  com- 
mitted perjury  or  otherwise  violated  the  statute,  or  that  the 
defendant's  suggestion  to  Meyer  involved  such  violation.  The 
evidence  does  not  support  the  charge.  But  is  the  informa- 
tion well  laid  under  that  section?  Is  it  an  offense  there- 
wider  if  A  solicit  B  to  entice  C  or  attempt  to  procure  C  to 
do  or  not  to  do  the  things  stated  in  the  section  ?  If  A  solicit 
B  to  entice  C  to  give  false  evidence  and  B  does  so  entice 
him,  A  is  equally  guilty  with  B.  If  A  solicit  B  to  commit 
a  crime,  it  is  indictable  at  common  law,  as  where  one  advises 
a  servant  to  rob  his  master  {The  King  v.  HigginSj  2  East,  5), 
or  one  requests  another  to  set  fire  to  a  third  person's  build- 
ing, later  furnishing  him  a  match  for  the  purpose.  {People 
V.  Bushy  4  Hill,  133.)  But  I  meet  no  decision  that,  if  A  solicit 
B  to  solicit  C  to  do  a  criminal  act,  for  example,  to  bum  his 
master's  bam,  A  is  guilty  of  soliciting  C  to  so  bum  the  bam, 
although  A  would  be  guilty  of  soliciting  B  to  do  a  criminal 
act.  Hence  helpful  principles  should  be  considered.  The  act 
need  not  be  proximate  in  time  to  the  crime  committed  to  impli- 
cate the  actor;  but  it  must  be  causatively  proximate.  (Bish. 
New  Crim.  Law,  §  764,  subd.  2.)  The  act  indicating  the 
attempt  should  be  such  that,  if  the  crime  had  been  committed, 
it  was  apparently  adapted  to  affect  the  result  (Bish.  New  Crim. 
Law,  §  765),  and  was  intended  for  that  purpose.     Moreover, 
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the  act  in  time  and  place  must  be  in  *'  the  direct  movement 
toward  the  commission "  of  the  crime.  {People  v.  Murray , 
UCal.  159,  160.)  In  People  v.  Bush  {supra)  it  is  said:  "An 
attempt  may  be  immediate  —  an  assault,  for  instance;  but  it 
very  commonly  means  a  remote  effort,  or  indirect  measure 
taken  with  intent  to  effect  an  object."  If  the  crime  be  com- 
mitted, the  act  charged  against  the  defendant  need  not  be  the 
first  act  before  the  crime,  nor  the  second  or  third  or  in  any 
other  numerical  order  before  it,  if  it  is  a  force  guiltily  set  in 
motion  that  ia  the  end  induced  the  commission  of  the  offense, 
or  brought  the  actor  in  guilty  association  with  one  or  more 
who  committed  the  offense.  For  example,  if  A  should  solicit 
B  to  solicit  C  to  solicit  D  to  kill  E,  and  D  did  kiU  E,  A  would 
imder  our  law  be  a  principal  offender.  If  this  be  true  of  the 
crime  actually  committed,  it  logically  follows  that  the  com- 
plicity would  be  the  same  if  A  should  solicit  B  to  solicit  C 
to  solicit  D  to  kill  E,  although  the  chain  of  solicitations 
should  be  interrupted  by  the  refusal  of  any  person  solicited 
to  do  the  act.  A's  solicitation  of  B  is  intended  to  be  carried 
through  others  to  D,  and  the  fact  that  B  fails  to  continue  it 
does  not  change  the  quality  of  A's  act  of  solicitation,  but 
interrupts  its  falling  on  D  as  intended.  If  it  be  carried  to  D 
and  he  refuse,  then  A's  attempt  fails  later  in  time,  but  remains 
an  attempt.  When  a  crime  is  not  committed,  "those  who 
have  unsuccessfully  solicited  or  incited  another  to  commit  it  are, 
at  common  law,  guilty  of  an  indictable  misdemeanor  (whether 
the  crime  to  which  the  solicitation  or  incitement  related  is 
either  by  conunon  law  or  statute  a  felony  or  a  misdemeanor)." 
(Rubs.  Crime,  203.)  I  conceive  that  there  would  be  no  dis- 
tinction in  criminality  whether  A,  B,  C  and  D  should  meet 
and  concert  measiu'es  whereby  D  should  kill  E,  or  whether  A 
should  initiate  the  crime  with  B,  whereby  it  would  be  carried 
through  C  to  D.  It  is  not  necessary  that  the  solicitation 
of  B  should  reach  D  to  implicate  A.  In  Rex  v.  Banks  (12  Cox 
Crim.  Cas.  393)  the  defendant's  letter  to  a  woman  to  murder  a 
child  did  not  reach  her  but  was  intercepted  at  the  house 
where  the  addressee  lived.  The  defendant  was  convicted  of  an 
attempt  to  solicit  and  incite  B  to  murder.  So  in  Regtna  v. 
Bansford  (13  Cox  Crim.  Cas.  9)  the  defendant's  letter  reached 
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the  addressee,  but  he,  not  reading  it,  delivered  it  to  authorities. 
The  defendant  was  convicted  of  an  attempt  to  incite  the 
addressee  to  commit  an  offense.  In  the  case  at  bar  the  defend- 
ant's solicitation  of  Meyer  was  not  carried  to  Gottlieb,  nor  did 
Meyer  act  upon  it,  but  it  was  none  the  less  an  attempt  to  incite 
Gottlieb,  which  failed  before  reaching  him.  The  Penal  Law 
(§  2)  defines  an  attempt  to  commit  a  crime  as  "An  act,  done 
with  intent  to  commit  a  crime,  and  tending  but  failing  to 
effect  its  commission."  If  defendant  solicited  Meyer,  whose 
truck  had  been  stolen  and  who  was  Gottlieb's  master,  to  with- 
hold knowledge  that  he  had,  he  did  an  act  tending  to  incite 
Gottlieb  in  violation  of  section  813  of  the  Penal  Law,  that  is, 
to  commit  a  crime,  and  I  consider  that  it  is  not  different  than 
if  a  letter  tending  to  so  incite  Grottlieb  had  been  posted  but  had 
not  reached  him,  or  had  been  seized  in  the  mail  by  the  govern- 
ment. It  may  be  that,  in  view  of  the  words  used  in  section 
813,  an  undeUvered  letter  would  not  sustain  an  indictment  of 
inciting,  but  it  would  sustain  an  attempt  to  incite.  In  Rex  v. 
Krause  (66  Just.  Peace  [1902],  121)  the  defendant  was  indicted 
in  that  he  did  solicit,  persuade,  endeavor  to  persuade  and  did 
propose  to  another  to  kill  a  third  person,  and  also  there  were 
counts  that  he  wrote  and  sent  by  post  certain  letters  with 
intent  to  move,  solicit  and  incite  another  to  kill  such  person. 
Thus  the  inciting  and  attempt  to  incite  are  both  plead.  The 
statute  (24  &  25  Vict.  ch.  100,  §  4)  provided,  "  whosoever  shall 
solicit,  encourage,  persuade,  or  endeavor  to  persuade,  or  shall 
propose  to  any  Person,  to  murder  any  other  Person,  *  *  * 
shall  be  guilty  of  a  Misdemeanor."  Lord  Alverstone  said: 
"  I  think  there  must  be  some  commimication  to  the  person  in 
order  to  constitute  the  statutory  offense,"  but  submitted  the 
case  under  the  counts  as  to  attempt,  and  the  defendant  was 
convicted,  although  it  was  not  proved  that  the  letters  reached 
the  person  solicited.  The  argument  for  the  defendant  was  that 
the  mind  of  the  man  solicited  should  be  reached,  that  the  words 
"solicit,"  "encourage,"  "persuade"  and  "propose  to"  all 
imply  argimient  addressed  to  and  reaching  the  mind  of  the 
person  addressed,  and  the  court  said:  "  I  think  that  the  words 
'endeavor  to  persuade'  in  the  statute  are  descriptive  of  the 
character  of  the  offense  which  involves  direction  to  a  particu- 
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lar  person,  and  in  my  opinion  the  words  have  the  same  meaning 
as  the  words  *  encourage/  *  solicit/  ^persuade'  and  *  propose 
to.* ''  But  it  is  enough  that  in  the  case  at  bar  the  information 
sufficiently  charges  an  attempt  to  incite,  and  this  does  not 
require  that  the  soUcitation  should  be  brought  to  the  person  to 
be  finally  reached.  While  the  judgment  of  conviction  should 
be  reversed  and  a  new  trial  ordered  for  failure  of  proof,  the 
information  is  sustained  so  far  as  it  charges  an  attempt. 

Jenks,  p.  J.,  Carr,  Woodward  and  Eich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  Court  of  Special  Sessions 
reversed  and  new  trial  ordered. 


Matthew  Coleman,  Appellant,  v.  James  McClenahan, 
Eespondent. 

Second  Department,  February  2, 1913. 

Contract  —  agreement  to  famish  information  on  which  recovery  on  a 
judgment  may  be  secured. 

An  estate  of  which  the  defendant  was  executor  held  a  Judgment  against 
a  certain  company  which  became  insolvent  and  was  dissolved  and  its 
property  sold  by  a  receiver,  including  that  upon  which  the  judgment 
was  a  lien.  Plaintiff ^s  brother  also  held  a  judgment  against  the  same 
company  and  after  the  receiver's  sale  brought  an  action  to  test  the  lien 
of  his  judgment,  and  the  Court  of  Appeals  sustained  his  contention  that 
the  receiver's  sale  was  subject  to  the  judgment  liens. 

Inmiediately  thereafter  the  plaintiff  entered  into  a  written  contract  by 
the  terms  of  which  the  defendant  agreed  to  pay  the  plaintiff  one-half 
the  amount  recovered  on  the  judgment  held  by  the  estate,  providing 
such  recovery  was  the  result  of  facts  and  information  furnished  by  the 
plaintiff  to  the  attorney  for  said  estate.  The  full  amount  of  the  judg- 
ment was  thereafter  recovered  through  the  information  imparted  by  the 
plaintiff  and  his  attorneys,  and  the  proi)erty  was  purchased  by  the 
defendant,  but  before  the  time  to  redeem  expired  a  mortgage  on  the 
proi)erty,  known  to  the  defendant  to  be  a  prior  lien,  was  foreclosed, 
thereby  cutting  off  defendant's  rights  under  the  execution  sale.  In  an 
action  upon  the  contract, 

Held^  that  the  rights  of  the  plaintiff  thereunder  were  in  no  manner  affected 
by  the  mortgage  foreclosure  or  sale  thereunder  and  that  a  dismissal  of 
the  complaint  was  error. 

Woodward,  J.,  dissented,  on  opinion  at  Special  Term. 
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Appeal  by  the  plaintiff,  Matthew  Coleman,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of 
April,  1910,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Trial  Term,  both  sides  having  moved 
for  the  direction  of  a  verdict  at  the  close  of  the  case,  dismissing 
the  complaint  upon  the  merits. 

John  A.  Button  J  for  the  appellant. 

Thomas  J.  Farrell,  for  the  respondent. 

EiCH,  J. : 

This  appeal  is  from  a  judgment  dismissing  plaintiff's  com- 
plaint upon  the  merits  at  the  close  of  the  evidence,  and  upon 
the  request  of  both  parties  for  a  direction  of  a  verdict.  The 
action  is  upon  a  written  contract,  by  the  terms  of  which  the 
defendant  undertook  and  agreed  to  pay  to  the  plaintiff  one-half 
of  the  amount  recovered  by  the  estate  of  David  Stevenson,  of 
which  the  defendant  was  an  executor,  upon  a  judgment  owned 
by  said  estate  against  the  Mutual  Brewing  Company,  providing 
such  recovery  was  the  result  of  facts  and  information  furnished 
by  the  plaintiff  to  the  attorney  for  said  estate.  At  the  time  this 
contract  was  made  there  were  outstanding  and  unsatisfied  judg- 
ments against  the  Mutual  Brewing  Company  aggregating  sev- 
eral thousand  dollars,  which  were  liens  upon  real  property  of 
the  judgment  debtor.  The  first  was  owned  by  Denis  Coleman,  a 
brother  of  the  plaintiff;  the  second  judgment  in  priority  was  in 
favor  of  the  defendant  and  his  coexecutor  for  $2,744.07.  The 
last  judgment  was  recovered  on  or  about  July  twenty-sixth  fol- 
lowing. Thereafter  the  brewing  company  became  insolvent  and 
was  dissolved  in  an  action  brought  by  the  Attomey-Gteneral  for 
that  purpose,  and  a  receiver  was  appointed  who  sold  all  of  its 
property,  including  that  upon  which  the  judgments  were  liens. 
It  was  assumed  by  the  judgment  creditors  (except  Coleman) 
that  this  sale  cut  off  the  judgment  hens.  Coleman,  however, 
commenced  a  proceeding  to  test  the  lien  of  his  judgment,  and 
the  Court  of  Appeals  in  April,  1903,  sustained  his  contention 
that  the  receiver's  sale  was  subject  to  the  judgment  liens. 
{Matter  of  Coleman,  174  N.  Y.  373.)    Immediately  thereafter 
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the  plaintiff  entered  into  an  agreement  to  furnish  information 
on  which  a  recovery  of  the  money  unpaid  on  said  judgment 
might  be  made,  as  follows: 

"Estate  of  David  Stevenson, 
"Office  521  10th  Avenue, 
"  Telephone  No.  353-88.  "  New  York,  May  26,  1903. 

"  Mr.  Matthew  Coleman, 

"  71  First  Place,  Brooklyn,  N.  Y. : 
"DEARSm. — The  Estate  of  David  Stevenson  having  a  judg- 
ment for  $2,744.07  entered  June  13th,  1893,  against  the  Mutual 
Brewing  Co.,  and  you  having  stated  to  me  that  you  thought 
you  could  recover  some  part  or  all  of  said  judgment  with  inter- 
est, I  hereby  agree  to  give  you  fifty  per  cent  of  amount 
recovered,  you  to  furnish  the  facts  and  such  information  to  our 
counsel,  Wm.  G.  McCrea,  without  cost  to  above  estate. 
"  Yours  Respty 

"  JAMES  McCLENAHAN,  Ex."" 

The  plaintiff  thereupon  informed  the  defendant  and  Mr. 
McCrea  of  the  Court  of  Appeals  decision,  which,  as  he  under- 
stood it,  made  the  judgment  good.  McCrea  thereupon  pro- 
ceeded to  act  upon  the  information;  he  procured  a  modification 
of  the  existiQg  injunction  restraining  the  creditors  from  pro- 
ceeding against  the  brewing  company,  issued  execution  upon 
the  judgment  and  placed  it  in  the  hands  of  the  sheriff  before 
the  day  upon  which  the  sale  of  the  realty  under  the  Coleman 
judgment  was  advertised.  Two  sheriff's  sales  were  made,  one 
under  the  execution  issued  on  the  Coleman  judgment,  at  which 
the  property  was  bid  off  by  McCrea  for  $24,000,  which  was 
advanced  by  the  defendant.  The  money  was  paid  to  the  sheriff, 
who  executed  and  deUvered  a  certificate  of  such  sale  to  McCrea, 
who  immediately  assigned  the  same  to  the  defendant.  This 
sale  included  the  Stevenson  judgment.  At  the  other  sale, 
made  under  executions  issued  on  other  judgments,  the  prop- 
erty was  bid  off  by  the  defendant  for  $4,400  and  the  money 
paid  by  him  to  the  sheriff,  who  executed  and  delivered  a  certifi- 
cate of  such  sale  to  the  defendant.  Out  of  the  money  realized 
on  the  first  sale  the  sheriff  paid  to  McCrea  as  attorney  for  the 
Stevenson  executors  the  full  amount  of  the  Stevenson  judg- 
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ment,  and  the  attorney  paid  the  same  to  the  defendant,  who 
received  it  as  one  of  the  executors.  The  execution  was  there- 
upon returned  fully  satisfied  and  the  judgment  was  satisfied  of 
record.  Before  the  time  to  redeem  had  expired  a  mortgage  on 
the  property,  which  was  a  prior  lien  to  that  of  the  judgments, 
was  foreclosed,  the  property  sold  and  the  judgment  liens,  as 
well  as  the  rights  in  the  property  of  the  defendant  under  his 
certificates,  cut  oflf  and  extinguished.  Upon  these  facts  the 
learned  trial  justice  held  that  the  Stevenson  judgment  was  not 
recovered  nor  any  part  thereof  collected  by  or  in  behalf  of  said 
estate  within  the  intent  or  meaning  of  the  contract  between 
the  parties  and  upon  that  ground  dismissed  the  complaint.  In 
this  conclusion  I  think  the  trial  court  erred.  The  test  is 
whether  there  was  a  recovery  within  the  meaning  of  that 
word  in  the  contract  by  the  Stevenson  estate  and  not  whether 
the  defendant  profited  or  lost  through  his  advancement  of  the 
money  and  speculative  purchase  of  the  property.  It  is  undis- 
puted that  the  property  upon  which  the  judgment  was  a  lien 
was  sold  to  the  defendant  and  paid  for  by  him,  and  that  out  of 
the  avails  the  Stevenson  judgment  was  paid  in  full.  The  con- 
tract is  plain  and  unequivocal;  the  full  amount  of  the  Steven- 
son judgment  was  actually  received  and  retained  by  the  execu- 
tors of  that  estate  and  the  judgment  satisfied  and  extinguished; 
this  was  accomplished  through  the  information  imparted  by 
plaintiff  and  his  attorneys  to  the  defendant  and  the  attorney  of 
the  Stevenson  executors  in  the  performance  of  the  contract. 
The  defendant  knew  of  the  existence  of  the  mortgage  subse- 
quently foreclosed  when  he  purchased  the  property  at  the 
sheriff's  sales.  The  property  sold  was  a  brewing  plant.  The 
defendant  was  the  president  of  a  large  plant  of  the  same  kind 
and  character  and  was  conversant  with  the  value  of  that  kind 
of  property.  He  considered  its  value  considerably  greater 
than  the  mortgage  debt,  and  testified  that  his  object  in  pur- 
chasing was  that  Mr.  Coleman  and  himself  might  make  some- 
thing out  of  the  judgments.  He  might  have  protected  himself 
at  the  foreclosure  sale  by  bidding  the  property  in.  He  did  not 
see  fit  to  do  this,  however,  and  the  fault,  if  there  was  any,  was 
his  own.  I  am  unable  to  see  that  the  rights  of  the  plaintiff 
under  his  contract  were  in  any  manner  affected  by  the  mort- 
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gage  foreclosure  or  sale  therexinder,  and  it  follows  that  the 
judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Jenks,  p.  J.,  HmscHBERG  and  Thomas,  JJ.,  concurred; 
Woodward,  J.,  dissented  on  the  opinion  of  Mr.  Justice  Scud- 
DER  at  Special  Term. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


In  the  Matter  of  the  Application  of  Davto  BlumberGj  Eespond- 
ent,  for  an  Order  Discharging  a  Mechanic's  Lien  Filed  by 
Samuel  Sherusky  and  Assigned  to  Lena  Greenbaum, 
Lienor,  Appellant.     (Appeal  No.  1.) 

Second  Department,  February  23,  1912. 

Mechanic's  lien  — -  process  —  notice  of  Justification  of  sureties  —  service 
on  non-resident  — service  by  mail  unauthorized. 

The  provisions  of  the  Lien  Law  governing  service  upon  the  lienor  of 
notice  of  justification  of  sureties  on  an  undertaking  given  to  discharge 
a  mechanic's  lien  do  not  authorize  the  court  to  direct  a  foreign  lienor  to 
be  served  by  maU. 

Where  a  statute  is  silent  as  to  the  character  of  service  it  must  be  personal 
When  it  prescribes  a  method  of  service  that  method  must  be  strictly 
pursued. 

It  seems  J  that  where  the  lien  is  upon  lands  within  this  State  service  of 
said  notice  could  be  made  by  mail  if  authorized  by  the  statute.  But  in 
the  absence  of  a  provision  for  such  service,  it  should  be  made  upon  a 
non-resident  lienor  as  required  by  the  statutes  of  his  own  State. 

Appeal  by  the  assignee  and  lienor,  Lena  Greenbaum,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  Coimty 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  coxmty 
of  Kings  on  the  80th  day  of  December,  1911. 

Marshall  Snyder^  for  the  appellant. 

Arthur  O.  Fucha,  for  the  respondent. 

Jenks,  P.  J. : 

This  appeal  is  from  an  order  of  the  Special  Term  that  denies 
a  motion  to  vacate  an  order  for  the  discharge  of  a  mechanic's 
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lien  upon  execution  of  an  undertaking.  On  August  23,  1911, 
the  lienor  assigned  the  lien  to  Lena  Greenbaum.  The  assign- 
ment  stated  that  her  residence  was  "at  2140  Crystal  Street,  in 
the  City  of  Chicago,  State  of  Illinois,"  and  was  indorsed 
"George  C.  Schnitzer,  26  Court  St.,  Brooklyn,  N.  T."  On 
August  30,  1911,  the  owner  of  the  premises  obtained  an  order 
ex  parte  at  Special  Term  that  determined  the  amount  of  a  bond 
to  be  given  to  discharge  the  lien,  and  directed  that  a  copy  of 
the  bond  with  notice  of  justification  of  the  sureties  be  served 
upon  the  claimant  and  assignee,  Lena  Greenbaum,  "  by  depos- 
iting in  the  General  Post  Office  of  the  Borough  of  Brooklyn, 
County  of  Kings  and  State  of  New  York,  a  copy  of  such  notice 
of  such  bond  contained  in  a  securely  postpaid  wrapper,  together 
with  a  copy  of  this  order,  directed  to  said  claimant  and  assig- 
nee, Lena  Greenbaum,  at  No.  2140  Crystal  Street,  City  of  Illi- 
nois, and  State  of  Chicago  "  {sic).  The  undertaking  was  filed 
on  August  30,  1911,  and  on  that  day  the  attorney  for  the  owner 
made  affidavit  that  he  had  served  a  copy  of  an  annexed  notice 
of  justification  and  undertaking  and  a  copy  of  the  order  "  fixing 
the  amount  of  the  undertaking  upon  Lena  Greenbaum,  the 
claimant  and  assignee  of  the  Mechanic's  Lien  herein,  by  deposit- 
ing the  same  in  the  General  Post  Office  of  the  Borough  of  Brook- 
lyn, Coimty  of  Kings,  and  State  of  New  York,  in  a  securely 
postpaid  wrapper  addressed  to  said  Lena  Greenbaum,  to  wit — 
No.  2140  Crystal  Street,  City  of  Illinois  and  State  of  Chicago 
{sic)  J  which  is  a  direct  mail  communication  between  said  points. " 
On  September  6,  1911,  the  Special  Term  made  an  order  upon 
the  approval  and  filing  of  the  bond  that  discharged  the  lien. 
On  November  28  an  attorney  who  appeared  for  the  said  Lena 
Greenbaum  specially  to  vacate  the  order  and  to  reinstate  the 
mechanic's  lien,  moved  for  that  reUef ,  but  the  motion  was  denied 
on  December  29, 1911.  Theretofore  a  motion  had  likewise  been 
made  to  vacate  the  order  of  September  6  and  to  reinstate  the 
lien,  which  had  been  denied  on  December  23, 1911.*  An  affida- 
vit of  Lena  Greenbaum  was  submitted  to  the  effect  that  she 
never  had  received  any  notice  of  justification  and  that  she  was 
not  aware  at  any  time  before  October  19,  1911,  that  the  lien 

*  See  149  App.  Div.  926. —[Rbp. 
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had  been  bonded,  discharged  and  canceled  of  record,  when  she 
was  informed  by  an  attorney  of  the  city  of  New  York,  whom 
she  had  retained,  of  these  facts.  That  attorney  by  affidavit  sus- 
tained her  as  to  the  source  of  her  information.  The  question 
of  the  power  of  the  court  was  presented. 

The  provisions  for  notice  of  justification  of  the  siireties  are 
contained  in  section  19  of  the  Lien  Law.  The  general  provi- 
sion is  as  follows:  "  A  copy  of  the  imdertaking,  with  notice  that 
the  sureties  will  justify  before  the  court,  or  a  judge  or  justice 
thereof,  at  the  time  and  place  therein  mentioned,  must  be  served 
upon  the  lienor  or  his  attorney,  not  less  than  five  days  before 
such  time."  This  contemplates  personal  service  upon  the 
lienor  or  his  attorney.  {Matter  of  SullivaUy  31  Misc.  Eep.  1, 
and  cases  cited;  affd.,  53  App.  Div.  637;  Nichols  N.  Y.  Pr. 
647,  and  cases  cited.)  There  is  no  contention  that  such  serv- 
ice was  made  in  this  proceeding.  The  further  provision  for 
service  is  as  follows:  "  If  the  lienor  cannot  be  found,  or  does 
not  appear  by  attortiey,  such  service  may  be  made  by  leaving 
a  copy  of  said  undertaking  and  notice  at  the  lienor's  place 
of  residence,  or  if  a  corporation  at  its  principal  place  of 
business  within  the  State  as  stated  in  the  notice  of  lien, 
with  a  person  of  suitable  age  and  discretion  therein,  or  if  the 
house  of  his  abode  or  its  place  of  business  is  not  stated  in 
said  notice  of  hen  and  is  not  known,  then  in  such  manner  as 
the  court  may  direct.  The  premises,  if  any,  described  in  the 
notice  of  lien  as  the  lienor's  residence  or  place  of  business  shall 
be  deemed  to  be  his  said  residence  or  its  place  of  business  for 
the  purposes  of  said  service  at  the  time  thereof,  unless  it 
is  shown  affirmatively  that  the  person  serving  the  papers 
or  directing  the  service  had  knowledge  to  the  contrary.'^ 
Bespondent  contends,  ''  It  is  apparent  from  the  context  of  Sec- 
tion 19,  Subdivision  4,  Mechanic's  Lien  Law,  1909,  and  the  cir- 
cumstances surroimding  the  case  at  bar,  that  it  was  legal  and 
proper  "  for  the  court  to  direct  the  said  service  by  mail.  And 
his  argument  is  that  as  the  assignee  and  lienor  is  a  resident 
of  Chicago,  HI.,  with  no  place  of  abode  within  the  State  where 
service  could  be  effected,  it  was  legal  and  proper  to  direct  serv- 
ice "  in  such  manner  as  the  court  may  direct. "  The  expression 
"  apparent  from  the  context  [of  the  statute]  and  the  circum- 
App.  Dtv— Vol.  CXLIX.        20 
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stances  surrounding  the  case  *'  is  that  used  by  the  Court  of 
Appeals  in  Steinhardt  v.  Bingham  (182  N.  Y.  829).  I  cannot  see 
aught  in  the  context  of  the  statute  that  avails  the  respondent. 
As  I  have  said,  when  the  statute  is  silent  as  to  the  character  of 
service,  it  must  be  personal.  When  it  prescribes  the  method 
of  service,  that  method  must  be  strictly  pursued.  {Beg  v. 
Meathy  2  Ir.  Eep.  21;  Allen  v.  Strickland,  100  N.  0.  225; 
Phillips  Mech.  Liens,  §  321.)  The  latter  provision  quoted  is 
limited  to  cases  when  the  lienor  cannot  be  found  or  does  not 
appear  by  attorney  (which  seems  to  be  this  case,  if  it  is  within 
the  purview  of  the  provision  at  all),  and  the  service  is  to  be 
made  by  leaving  a  copy  of  said  undertaking  and  notice  at  the 
lienor's  place  of  residence  with  a  person  of  suitable  age  and 
discretion  therein.  And  it  is  only  under  the  further  condition 
that  if  the  house  of  the  henor's  abode  is  not  stated  in  said 
notice  of  lien,  and  is  not  known,  any  discretion  as  to  the  man- 
ner of  service  is  conferred  on  the  court.  We  may  infer  from 
the  terms  of  the  order,  although  the  papera  of  application  are 
not  in  the  record,  that  it  rests  upon  the  showing  that  the  resi- 
dence of  the  lienor  was  known.  Moreover  that  fact  appears  in 
the  assignment  of  the  hen.  "  The  circxunstances  surrounding 
the  case^'  would  not  justify  departure  from  the  terms  of  the 
statute,  which  are  plain.  It  may  well  be  that  it  is  more  con- 
venient to  reach  this  assignee  by  mail,  but  the  argument  of 
convenience  has  no  place  when  the  statute  is  clear  and  explicit. 
In  Putnam  v.  Longley  (11  Pick.  487)  the  court  say:  "  It  is  said 
that  this  construction  will  be  attended  with  great  inconven- 
ience, especially  where  the  creditors  are  niunerous,  and  could 
not  have  been  intended  by  the  Legislature.  The  argument 
from  inconvenience  may  have  considerable  weight  upon  a  ques- 
tion of  construction  where  the  language  is  doubtful;  it  is  not 
to  be  presumed,  upon  doubtful  language,  that  the  Legislature 
intended  to  establish  a  rule  of  action  which  would  be  attended 
with  inconvenience.  But  where  the  language  is  clear,  and 
where  of  course  the  intent  is  manifest,  the  court  is  not  at 
liberty  to  be  governed  by  considerations  of  inconvenience.*' 
We  must  take  into  consideration  that  this  is  a  proceeding  for 
the  benefit  of  the  owner  of  the  premises,  and  that,  therefore, 
he  should  be  held  to  strict  observance  of  the  statutory  require- 
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ments  thereof.  (Phillips  Mech.  Liens,  §  303a.)  The  lienor  here 
is  virtually  brought  into  court  by  the  notice  in  question  for  the 
opportunity  of  exercising  the  substantial  right  to  examine  into 
the  validity  of  the  undertaking  which  lifts  the  lien,  and  it  would 
follow  that  the  statute  that  provides  for  such  notice  must  be 
followed  in  "  every  essential  particular."  (Seymour  v.  Judd, 
2  N.  Y.  464,  cited  in  Merritt  v.  Village  of  Portchester,  71  id. 
m,  311;  Endl.  Interp.  Stat.  §  435.)  Service  in  this  case  can  be 
made  in  the  State  of  Illinois  in  the  manner  prescribed  by  the 
statute,  inasmuch  as  the  lien  is  primarily  a  charge  upon  land 
within  the  State  over  which  our  courts  have  complete  control. 
(Phillips  Mech.  Liens,  §  331,  and  cases  cited.)  And  so  it  could 
be  made  through  the  mails  if  the  statute  had  so  provided. 

I  think  that  the  order  must  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  reinstate  the  lien  must 
be  granted,  with  ten  dollars  costs. 

Thomas,  Carr  and  Woodward,  JJ.,  concurred;  Burr,  J., 
not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  to  reinstate  lien  granted,  with  ten  dollars  costs. 


Caroline  S.  Poppenhusen,  Appellant,  r.  Conrad  H.  Poppen- 
mjSEN  and  Others,  Respondents,  Impleaded  with  Long 
Island  Railroad  Company,  Respondent,  Appellant. 

Second  Department,  February  23, 1912. 

Real  property  —  dower  —  corporation  —  conveyance  of  land  to  officer  in 
trust  for  corporation  — passive  trust  — action  by  officer's  wife  for 
dower  —  evidence — minute  books  of  corporation — resolution  author- 
izing conveyance. 

Where  land  of  a  corporation  is  conveyed  to  one  of  its  officers  in  trust  for 
its  benefit,  the  title  is  vested  in  the  corporation,  the  trust  being  a  pas- 
sive one. 

Where  in  an  action  by  the  widow  of  P.  for  dower  it  appears  that  in  1869, 
at  the  time  of  the  consolidation  of  two  railroad  corporations,  one  of  them 
conveyed  the  land  in  question  in  trust  for  its  benefit  to  P.,  who  was  at 
the  time  a  director  or  officer  in  both  companies;  that  the  grantee  did  not 
retain  possession  of  the  deed,  and  where,  notwithstanding  the  service  of 
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the  notice,  the  deed  was  not  produced  at  the  trial,  and  it  appears  that 
after  most  careful  search  it  could  not  be  found  by  the  defendant,  the 
new  company;  that  it  might  have  been  destroyed  by  the  burning  of  one 
of  defendant's  buildings  in  which  similar  documents  had  been  stored, 
and  that  it  was  on  a  list  of  deeds  and  papers  kept  by  the  defendant's 
counsel,  the  defendant  may  not  complain  because  the  court  upon  render- 
ing judgment  against  the  plaintiff  dismissed  a  counterclaim  that  the 
heirs  of  P.  convey  to  defendant  the  land,  the  deed  of  which  to  P.  had 
been  recorded,  for,  if  there  was  a  cloud  upon  the  title,  it  was  by  the  act 
of  defendant's  predecessor. 

The  error,  if  any,  in  permitting  a  witness  who  was  secretary,  director  and 
counsel  of  the  corporation  when  it  conveyed  the  land  in  question  to  P., 
to  read  from  its  minute  book  of  the  election  and  resignation  of  officers, 
of  which  he  had  no  personal  knowledge,  is  harmless  where  he  testified 
that  he  knew  that  the  men  took  charge  of  the  affairs  of  the  corporation 
and  that  he  also  had  business  relations  with  them  thereafter,  the  fair 
intendment  being  that  P.  acted  upon  resolutions  appearing  in  the  book. 

The  resolution  of  the  corporation  authorizing  the  conveyance  of  the  land 
in  question  to  P.  was  admissible  in  evidence  when  sufficiently  identified, 
it  appearing  that  his  relation  to  the  resolution  was  such  as  to  make  it 
competent  and  relevant  to  the  deed  taken  by  him. 

Evidence  as  to  the  authority  given  by  the  then  president  of  the  corpora- 
tion, when  P.  was  not  present,  to  buy  the  land  was  also  admissible  as  it 
was  from  that  transaction  that  the  title  of  P.  arose. 

Appeal  by  the  plaintiff,  Caroline  S.  Poppenhusen,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  Long 
Island  Eailroad  Company,  entered  in  the  oflBce  of  the  clerk  of 
the  county  of  Queens  on  the  23d  day  of  September,  1910,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  Queens 
County  Trial  Term,  a  jury  having  been  waived,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  14th  day  of  Octo- 
ber, 1910,  denying  the  plaintiff's  motion  to  strike  out  certain 
evidence. 

Appeal  by  the  defendant,  the  Long  Island  Railroad  Com- 
pany, from  that  part  of  the  said  judgment  which  dismisses  the 
said  defendant's  counterclaim. 

Lewis  R.  Conklin,  for  the  appellant  Caroline  S.  Poppenhusen. 

James  W.  Treadwell  [Joseph  F.  Keany  with  him  on  the 
brief],  for  the  respondent,  appellant,  Long  Island  Railroad 
Company. 

Eugene  H.  Hatchy  for  the  respondents  Poppenhusen. 
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Thomas,  J. : 

The  plaintiff,  widow  of  Herman  C.  Poppenhusen,  whose 
heirs  at  law  are  the  defendants,  Conrad  H.,  P.  Albert  and 
Herman  A.  Poppenhusen,  brought  this  action  for  an  admeasure- 
ment of  dower  of  land  in  possession  of  the  Long  Island  Bail- 
road  Company,  and  to  recover  mesne  profits.  Defeated  in  this 
she  has  appealed  from  the  judgment  against  her  and  an  order 
denying  her  motion  to  strike  out  evidence,  while  the  company 
has  appealed  from  so  much  of  the  judgment  in  favor  of  the 
defendants  Poppenhusen  as  dismisses,  with  costs,  the  counter- 
daun  that  the  heirs  convey  to  the  company  the  land  of  which 
there  exists  a  recorded  deed  to  their  father,  which  is  alleged  by 
the  company  to  have  been  conveyed  to  him  in  trust  for  its 
predecessor. 

The  plaintiff  alleges  seizin  in  her  husband  at  his  death, 
descent  in  the  heirs  subject  to  dower,  and  possession  by  the 
company.     The  heirs  do  not  deny  and  make  no  claim. 

The  land  is  situated  on  Bradford  avenue  in  the  former  vil- 
lage of  Flushing,  and  on  it  and  other  land  owned  by  the  com- 
pany is  the  railroad  station  built  about  the  year  1870.  The 
defendant  comp8knj  and  companies  in  privity  with  it  have  had 
possession  of  the  land  from  the  time  of  the  delivery  to  one  of 
them  of  a  deed  dated  April  1,  1868.  Hence,  such  possession 
had  existed  for  nearly  forty  years  before  the  present  action 
was  begun.  The  land  was  at  a  time  owned  and  possessed  by 
one  Coxe,  whose  brother  and  business  agent  was  Bradford 
Prince,  then  a  lawyer  in  Flushing.  The  lots  were  by  her 
sold  to  one  Master.  Charlick,  the  president  of  the  New  York 
and  Flushing  Bailroad  Company  (herein  for  convenient  refer- 
ence called  the  first  company),  employed  Prince  to  purchase 
the  land  for  the  company,  and  for  that  purpose  furnished  him 
with  money.  Prince  drew  the  deed  executed  by  Master,  but 
t^e  name  of  the  grantee  was  not  inserted,  and  upon  its  execu- 
vion  and  delivery  by  Master  it  was  turned  over  to  Charlick,  and 
on  the  trial  produced  from  the  files  of  the  Long  Island  Bailroad 
Company  or  its  predecessors,  where  presimiably  it  had  been 
fflnce  1868. 

But  the  deed,  as  produced,  shows  as  grantee  one  Orange 
Judd,  whose  intimate  relations  with  several  railroad  companies 
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here  concerned  will  be  later  stated.  Prince,  as  agent,  received 
from  the  railroad  company  the  principal  and  interest  of  the 
mortgage  subject  to  which  conveyance  was  made,  satisfaction 
whereof  was  filed  in  1873. 

Prince,  as  a  witness,  has  related  this  history  and  fortified  it 
by  careful  memoranda  made  by  him  at  the  time,  so  that  the 
transaction  is  revealed  with  unusual  clearness. 

On  the  trial  there  was  received  a  certified  copy  of  a  war- 
ranty deed  of  the  land  from  Judd  to  Herman  C.  Poppenhusen, 
dated  May  1,  1869,  acknowledged  June  30,  1869,  consideration 
one  dollar.  The  grantee  seems  not  to  have  retained  possession 
of  this  deed,  as  it  was  not  produced  upon  the  trial,  notwithstand- 
ing notice  to  the  parties  Poppenhusen  to  do  so,  and  could  not 
be  found  by  the  defendant  company  after  most  careful  search, 
maybe  on  account  of  its  destruction  by  the  burning  of  one  of 
the  railroad  buildings  wherein  similar  documents  were  stored. 
That  the  railroad  company  retained  it  is  suggested  at  least  by 
a  list  of  deeds  and  papers,  including  this  one,  kept  by  the 
counsel  for  the  railroad  company. 

The  relation  of  Judd  and  Poppenhusen  to  the  railroads  con- 
cerned indicates  clearly  the  purpose  of  conveyance  to  the  latter 
and  his  necessary  imderstanding  of  his  rights  and  duties.  So 
far  as  pertinent,  the  New  York  and  Flushing  Railroad  Company 
came  first  and  the  land  was  bought  for  it. 

In  April,  1868,  the  Flushing,  North  Side  and  Central  .Rail- 
road Company  (herein  called  the  second  company)  was  incor- 
porated by  Judd  and  others.  Hinsdale,  later  Judge  Hinsdale, 
who  at  one  time  was  secretary  of  the  first  company,  became 
the  secretary,  director  and  a  member  of  the  executive  commit- 
tee of  the  second  company,  and  so  remained  until  the  Long 
Island  Railroad  Company  succeeded,  with  which  he  held  simi- 
lar relations,  and  meanwhile  was  counsel  for  several  of  the 
companies.  As  a  witness  he  was  able  to  give  the  history  of 
matters  within  his  knowledge  and  identify  pertinent  resolutions 
of  the  company  during  his  secretaryship,  and  to  explain  largely 
the  relations  of  men,  long  since  dead,  to  persons  and  events. 

Before  further  discussion,  attention  is  called  to  the  fact  that 
pursuant  to  an  enabling  act  passed  in  April,  1869,  and  by  a 
deed  dated  May  1,  1869,  there  was  a  certain  consohdation  of 


Digitized  by 


Google 


POPPENHUSEN  V.   POPPENHUSKN.  311 

App.  Div.]  Second  Department,  February,  1912. 

the  two  companies  whereby  the  second  compajiy  acquired  from 
the  first  a  portion  of  its  line,  including  the  land  in  question. 
While  this  matter  was  pending,  as  well  as  a  proposition  to 
mortgage  its  road,  the  North  Side,  or  second  company,  on  April 
26,  1869,  pafised  a  resolution:  ''  That  before  the  Flushing  & 
North  Side  Railroad  Company  mortgage  its  road  to  secure  its 
bonds,  all  of  the  lands  not  required  to  be  used  for  railroad  pur- 
poses shaU  be  conveyed  to  Herman  C.  Poppenhusen,  to  be  held 
in  trust  for  the  benefit  of  this  railroad  company,  and  that  the 
president  and  secretary  be  authorized  to  execute  to  Herman  C. 
Poppenhusen  proper  deeds  of  conveyance  of  such  lands." 

On  June  30,  1869,  the  first  company,  in  evident  anticipation 
of  the  consolidation  and  action  under  the  above  resolution, 
passed  a  resolution:  "  Resolved^  That  in  transferring  the  prop- 
erty to  the  said  Flushing  &  North  Side  Railroad  Company  the 
president  and  secretary  be  authorized  to  convey  the  several  lots 
of  land  of  this  company  in  Flushing  to  Herman  C.  Poppen- 
husen, as  may  be  directed  by  the  directors  of  the  Flushing  & 
North  Side  Railroad  Company,  who  shall  furnish  order  for  the 
same." 

It  should  be  kept  in  mind  that  the  deed  to  Poppenhusen, 
although  dated  May  1,  1869,  which  is  after  the  resolution  of 
April  twenty-sixth,  was  not  acknowledged  until  June  thirtieth, 
the  date  of  the  last  resolution.  It  will  also  be  noticed  that  on 
the  date  of  the  resolution  of  April  twenty-sixth  Mr.  Herman  C. 
Poppenhusen  was  elected  treasurer  of  the  second  company,  to 
take  effect  on  and  after  May  first,  and  at  the  time  of  the  i^eso- 
lution  of  June  thirtieth  the  minutes  show  as  present  at  the 
meeting  of  the  first  company,  Orange  Judd,  C.  Poppenhusen, 
Conrad  Poppenhusen,  Adolph  Poppenhusen,  H.  C.  Poppenhusen 
and  Gooding. 

In  1868  Judd  was  elected  president  of  the  second  company. 
On  June  26,  1868,  the  first  company  passed  a  resolution  that 
the  location  of  the  depot  should  be  changed  to  the  north  side  of 
Bradford  avenue,  where  the  land  in  question  is,  and  by  authori- 
zation a  map  for  that  purpose  was  filed  in  the  coimty  clerk's 
office  on  June  29,  1868,  but  this  was  not  done  during  the  con- 
trol of  the  first  company,  so  that  the  land  remained  unused  for 
railroad  purposes. 
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The  depot,  as  already  stated,  was  moved  to  the  site  on  Brad- 
ford avenue,  and  the  new  building  erected  about  1870,  and  in 
such  position  remained  thenceforth  during  the  entire  relation 
of  the  Poppenhusen  family  to  the  railroad  interests  involved. 

On  August  11,  1868,  of  the  first  company  Judd  became  a 
director,  president  and  treasurer;  Conrad  Poppenhusen,  Adolph 
Poppenhusen  and  others  became  directors,  while  Judd,  Conrad 
Poppenhusen  and  Gkxxiing  became  the  executive  committee, 
and  on  November  80,  1868,  Herman  C.  Poppenhusen  became  a 
director. 

On  March  15,  1869,  Conrad  Poppenhusen  became  president 
and  Hinsdale  secretary  and  member  of  the  executive  committee 
of  the  second  company,  while  Judd,  a  director,  was  made  vice- 
president,  and  as  stated  Herman  C.  Poppenhusen  became  treas- 
urer May  1,  1869,  by  election  on  April  twenty-sixth.  Herman 
C.  Poppenhusen  was  a  director  of  the  second  company  as  early 
as  1870,  and  as  early  as  1871  he  is  foimd  a  member  of  the  execu- 
tive committee,  and  continued  his  official  relation  until  1878  to 
that  company  or  its  successor,  the  Flushing,  North  Side  and 
Central  Railroad  Company. 

During  this  time  Herman  C.  Poppenhusen  was  in  active 
participation  in  the  affairs  of  the  company,  sometimes  act- 
ing as  secretary  of  the  meetings  of  the  board,  a  director  of  the 
company,  its  treasurer,  a  member  of  the  executive  committee, 
reporting  the  financial  condition  and  a  statement  of  the  prop- 
erty of  the  company,  its  assets  and  liabilities,  and  during  his 
whole  connection  with  the  companies  he  was  not  heard  by  Mr. 
Hinsdale,  with  whom  he  was  in  intimate  official  relation,  nor 
so  far  as  appears  by  any  person,  to  make  any  claim  of  interest 
in  the  land.  Judge  Hinsdale  states  that  he  knew  of  the  deed 
made  by  Judd  to  Poppenhusen,  and  that  he  understood  that 
the  latter  had  received  it  for  the  railroad  company  and  that  he 
should  have  conveyed  it  back  at  the  time,  but  that  it  was  over- 
looked by  somebody  imtil  his  death,  but  that  his  memory  of  the 
matter. is  too  dim  for  reliance  thereon  he  seems  to  indicate. 

On  March  29,  1870,  a  resolution  was  passed  by  the  second 
company  authorizing  a  second  mortgage,  and  Mr.  Herman  C. 
Poppenhusen  was  present  at  the  meeting.  The  new  depot 
building,  begun  probably  in   1869  and  covering  in  part  the 
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land  in  question,  was  put  up  under  the  direction  of  Herman  C. 
Poppenhusen  and  Judge  Hinsdale,  and  paid  for  by  the  second 
raihx)ad  company,  who  carried  out  the  plan  for  the  new  location 
inaugurated  by  the  predecessor  company. 

So  that  it  is  clear  that  the  Poppenhusen  family,  including  the 
first  Conrad  and  his  sons,  of  whom  Herman  C.  is  one,  were  the 
controlling  forces  of  the  second  company,  and  later,  upon 
consolidation,  formally  ruled  the  first  company. 

When  the  deed  was  made  by  Judd  to  Poppenhusen  in  1869, 
both  men  by  their  official  relation  to  one  or  both  knew  of  the 
contemplated  acquisition  by  the  second  company.  Herman  C. 
Poppenhusen  knew  of  the  resolution  passed  by  the  first  com- 
pany because  he  was  present  at  its  passage.  He  must  have 
known  of  the  resolution  of  the  second  company,  passed  on  April 
twenty-sixth,  because  he  was  then  elected  treasurer,  and  his 
own  company  was  about  to  make  a  combination  with  it.  He 
knew  that  he  did  not  retain  physical  possession  of  the  deed; 
that  the  land  was  in  the  possession  of  the  company;  that  the 
building  was  put  thereon  at  the  expense  of  his  company 
because  he  was  one  of  two  men  to  supervise  it.  He  must  have 
known  that  no  rent  was  ever  paid  to  him;  that  the  taxes  were 
paid  by  the  railroad  company.  As  a  member  of  the  executive 
conunittee  he  was  an  active  participant  in  the  entire  manage- 
ment of  the  railroad  and  a  principal  actor  in  the  acquisition 
and  management  of  its  real  property. 

Hence  the  directors  of  the  first  company  on  Jime  30, 1869,  by 
the  particii)ation  of  Herman  C.  Poppenhusen,  authorized  such 
conveyance  to  him  of  such  land  as  the  directors  of  the  second 
company  should  direct,  the  second  company  on  April  26,  1869, 
having  resolved  that  its  president  and  secretary  should  convey 
to  Herman  C.  Poppenhusen  in  trust  for  it  all  land  not  required 
to  be  used  for  railroad  purposes.  Thereupon  a  deed,  dated  May 
1,  1869,  at  which  date  Herman  C.  Poppenhusen  became  treas- 
urer of  the  second  company,  and  acknowledged  June  thirtieth, 
the  date  of  the  resolution  of  the  first  company,  was  executed 
by  Judd,  then  a  director  or  officer  of  both  companies,  to  Her- 
man C.  Poppenhusen,  then  a  director  or  officer  of  both  com- 
panies. As  the  deed  delivered  by  Master  to  the  fij^t  company 
was  in  blank  as  to  the  grantee,  it  was  only  necessary  for 
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Judd's  name  to  be  inserted  and  then  as  apparent  owner  convey 
it.  The  trust  is  declared  by  the  resolutions,  and  while  Herman 
C.  Poppenhusen  did  not  personally  declare  it,  he  was  a  partici- 
pant in  its  declaration  and  is  bound  by  it.  Indeed,  it  is  due  to 
his  memory  to  state  that  he  never  betrayed  it.  As  the  trust 
was  passive,  the  title  so  declared  vested  in  the  first  company, 
and  the  second  company  succeeded  to  it  by  the  consolidation 
deed  of  May  1,  1869.  {Bates  v.  Ledgerwood  Mfg.  Co.y  130 
N.  Y.  200,  205.) 

But  certain  things  remain  to  be  considered:  (1)  Whether 
the  court  should  have  directed  the  heirs  at  law  to  convey; 
(2)  whether,  as  against  the  plaintiff,  there  was  error  in  the 
reception  of  evidence. 

The  railroad  company  may  not  complain.  Its  position  is 
that  the  trust  was  passive.  If  so,  the  title  vested  in  it  at  once, 
and  it  has  it,  but  if  there  is  a  cloud  on  its  title  it  is  by  its  own 
act.  It  has  waited  since  1869  and  only  takes  advantage  of  the 
presence  of  the  parties  in  court  to  ask  for  relief.  But  the  heirs 
at  law  did  not  bring  it  in  court,  and  when  there  made  no  claim 
to  the  land.     It  is  sufficient  that  the  judgment  is  its  protection. 

The  plaintiff  appellant  says  that  the  railroad  company  has 
not  gained  title  by  adverse  possession  as  against  the  plaintifE^s 
right  of  dower.  It  is  not  necessary  to  discuss  that  question. 
The  plaintiff  may  take  either  one  of  two  positions.  The  land 
belonging  to  the  railroad  company  was  conveyed  to  her  hus- 
band without  any  authority  whatever,  or  it  was  conveyed  in 
trust  pursuant  to  the  resolutions  of  April  twenty-sixth  and 
Jime  thirtieth.  The  first  position  indicates  a  fraud,  something 
no  better  than  tortious  seizure  by  its  officer  of  the  property 
of  the  corporation.  The  second  position  gives  the  conveyance 
the  character  of  one  for  a  trust  purpose  not  recognized  by  the 
statute,  hence  a  passive  trust  whereby  the  title  vested  in  the 
corporation. 

But  it  is  objected  to  that  there  was  error  in  the  admission  of 
evidence  whereby  the  facts  were  estabUshed.     Without  dis- 
cussing every  alleged  error  in  this  regard,  although  they  bare 
been  considered,  I  come  to  the  evidence  of  the  minute  books 
and  resolutions  of   the  railroad   companies.      The   appellant 
seems  to  suggest  that  as  H.  C.  Poppenhusen  was  not  present, 
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the  acts  of  the  companies  do  not  affect  him.  But  he  was 
present  in  some  cases  and  participated;  he  acted  upon  them,  as 
it  may  he  inferred. 

The  hook  of  the  New  York  and  Flushing  Raih*oad  Company 
was  properly  employed.  Judge  Hinsdale  was,  at  times,  related 
to  it  as  secretary,  director  and  counsel,  and  identified  several 
signatures  of  persons  dead  or  whose  whereabouts  are  unknown. 
Judge  Hinsdale  did  read  of  the  election  and  resignation  of  oflB- 
cers  as  shown  by  the  book,  and  of  this  he  had  not  independent 
knowledge,  but  the  error,  if  any,  is  unimportant,  as  he  testified: 
"  I  know  the  men  took  charge  and  had  business  relations  with 
them  afterwards, ''  and  he  adds :  ^ '  All  I  intended  to  swear  to  was 
that  I  read,  as  I  understand  it,  what  I  found  here  (indicating 
book)  and  that  that  was  supplemented  by  the  fact  that  I  knew 
they  were  oflBcers  and  acted  as  such  after  that  time."  Then 
follows  a  statement  of  his  knowledge.  But  the  most  important 
item  of  evidence  is  that  of  the  resolutions.  There  is  no  objec- 
tion to  the  method  of  identification  of  the  resolutions  of  April 
twenty-sixth  and  June  thirtieth.  If  the  identification  be  suf- 
ficient, certainly  a  resolution  passed  by  H.  C.  Poppenhusen's 
participation  is  competent,  irrespective  of  its  probative  effect. 
This  resolution,  it  could  be  inferred,  has  and  was  intended  to 
have  relation  to  the  resolution  of  the  first  company  passed  on 
April  twenty-sixth,  and  considering  the  testimony  which  has 
been  sketched  above,  there  can  be  no  doubt  of  such  relation 
of  Herman  C.  Poppenhusen  to  these  resolutions  as  to  make 
them  competent  and  relevant  to  the  deed  taken  by  him.  If 
their  authenticity  be  known,  their  application  appears.  Prince 
was  employed  by  Charlick,  then  the  president  of  the  first 
comi>any,  to  buy  the  land  in  question  from  Master,  and  by 
permission  and  under  the  plaintiff's  objection.  Prince  did 
testify  to  the  authority  given  him  by  Charhck  and  of  his 
actions  pursuant  thereof.  Herman  C.  Poppenhusen  was  not 
present,  but  the  evidence  was  none  the  less  admissible.  How 
was  the  deed  procured,  who  procured  it,  for  what  reason  was 
the  name  of  the  grantee  omitted  ?  This  was  a  history  that 
the  railroad  company  was  entitled  to  give,  and  the  conversa- 
tions were  part  of  the  res  gestoe.  It  was  from  this  transac- 
tion that  the  title  of  Herman  C.  Poppenhusen  arose.    But 
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even  if  the  conversations  with  Charlick  were  objectionable,  it 
would'  still  appear  that  the  land  was  bought  at  Charlick's 
instance  with  the  money  of  the  railroad  company  and  that  the 
deed  was  delivered  to  the  railroad  company  with  the  name  of 
the  grantee  omitted. 

The  judgment  should  be  afl&rmed,  with  costs  in  favor  of 
the  railroad  company  against  the  plaintiff,  and  with  costs  to 
defendants  Poppenhusen  against  the  railroad  company. 

Jenks,  p.  J.,  HiRSCHBERG  and  Carr,  JJ.,  concurred;  Burr, 
J.,  not  voting. 

Judgment  and  order  aflSrined,  with  costs  in  favor  of  the 
railroad  company  against  the  plaintiff,  and  with  costs  to 
defendants  Poppenhusen  against  the  railroad  company. 


Robert   L.   Searcy,    Respondent,    v.  Casualty   Company 
OP  America,  Appellant. 

Second  Department,  February  16, 1913. 

Principal  and  agent — insurance  —  cancellation  of  contract  witli  general 
ag^nt — action  for  breach  —  defense. 

Where  an  insurance  company  cancels  a  five-year  contract  with  its  general 
agent  within  a  certain  territory  and  notifies  the  agent  to  disoontinne 
business  therein  and  cancel  all  outstanding  policies,  it  is  no  defense  to 
an  action  for  breach  of  contract  that  an  assignment  of  the  agent's  claim 
for  damages  to  the  plaintiff  was  itself  a  breach  of  the  contract  of  agency. 

Appeal  by  the  defendant,  the  Casualty  Company  of  America, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  6th  day  of  April,  1911,  upon  the  verdict  of  a  jury. 

Theodore  A.  Lord  [Lyman  A.  Spalding  with  him  on  the 
brief],  for  the  appellant. 

Isaac  R.  Oeland  \H.  E.  J.  MacDermott  with  him  on  the 
brief],  for  the  respondent. 

Thomas,  J. : 

In  November,  1903,  the  defendant  made  a  contract  with  the 
Underwriters  Eeal  Estate  and  Rental  Company  in  the  State 
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of  Alabama,  whereby  the  latter  became  the  "  General  Agents 
of  the  Company  "  for  the  State  of  Alabama  for  the  term  of  fivo 
years  from  November  18,  1903. 

^  On  December  16,  1903,  the  defendant  indefinitely  suspended 
its  business  in  that  State  and  so  advised  the  Underwriters 
Compan^r  by  a  letter  of  which  the  following  is  a  copy: 

"  Gentlemen.— The  attention  of  the  Company  having  been, 
called  to  the  unfavorable  conditions  existing  in  the  Southern. 
States  at  present  for  Casualty  business,  and  to  the  laws  that  ar« 
being  enaoted,  which  make  it  improbable  that  any  Casualty 
Company  can  profitably  carry  the  business  in  future,  the  Execnx« 
tive  Conamittee  of  the  Company  has  determined  to  suspencL 
all  business  in  your  territory  until  a  more  favorable  condition 
develops- 

"  TV^e  regrret,  therefore,  to  be  obliged  to  request  that  on  and 
after  receipt  of  this  you  do  not  write  or  bind  any  business  f or 
this  Company.    We  realize  that  this  may  cause  you  consider- 
able inconvenience  and  perhaps  some  loss,  which  we  certainly- 
would  spare  you  if  possible,  but  in  view  of  the  existing  facts, 
there  is  rLO  alternative. 

"  Kindly  acknowledge  receipt  of  this  and  be  guided  strictly- 
acoordingrly  and  obUge." 

This  letter  was  later  supplemented  by  the  following  letter: 
*  ^  Gentlemen  : 

*^  He  business. 

"  Referring  to  our  letter  of  yesterday,  notifymg  you  that  the 
Company  had  decided  to  discontinue  business  in  your  territory, 
please  cancel  all  outstanding  business  on  receipt  of  this,  at  th© 
shortest  possible  notice,  so  that  the  Company  may  be  delivered 
of  liability  immediately." 

Here  ^was  a  final  and  complete  severance  of  all  relations  by 
the  defendant  with  the  Underwriters  Company  and  a  cancel- 
lation of  its  agreement  without  any  anticipation  of  a  resump- 
tion of  the  relations. 

On  June  21,  1905,  the  Underwriters  Company  assigned  to 
the  plaintiff  ''all  its  right,  title  and  interest  in  and  to  the 
aforesaid  contract  and  in  and  to  any  claim,  demand  or  cause  of 
action  whatsoever  that  it  now  has  or  may  hereafter  have 
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against  the  said  Casualty  Company  of  America  for  damages 
growing  out  of  or  caused  by  its  breach  of  said  contract/' 

The  plaintiff  has  recovered  some  $10,000  damages.  The 
appellant  on  this  appeal  waives  all  exceptions  except  those 
relating  to  the  award  of  damages  for  the  full  term  of  the  con- 
tract subsequent  to  its  breach. 

It  seems  to  be  the  appellant's  argument  that  the  contract  was 
for  the  personal  services  of  the  Underwriters  Company  and 
that  it  was  the  duty  of  such  company  to  hold  itself  in  readiness 
for  the  remainder  of  the  term  to  perform  the  service  to  which 
it  had  bounden  itself  under  the  contract  and  which  the  defend- 
ant company  had  in  1903  once  for  all  precluded  it  from  ever 
doing  and  that  by  its  assignment  of  the  contract  to  the  plain- 
tiff it  could  no  further  act  under  the  contract  and  perform  the 
services  as  originally  intended. 

The  fact  and  the  law  are  that  the  defendant  once  for  all 
informed  the  Underwriters  Company  that  its  services  were  no 
longer  desired  and  would  not  be  accepted  at  any  time  during 
the  term  of  the  contract,  and  that  thereupon  a  cause  of  action 
inured  to  the  Underwriters  Company  to  recover  the  value  of 
the  contract.  The  contract  in  this  cause  of  action  it  assigned 
to  the  plaintiff,  so  that  what  the  Underwriters  Company  had 
the  plaintiff  has.  It  will  be  noted  that  the  appellant  asserts 
that  by  this  assignment  the  Underwriters  Company  was  guilty 
of  a  breach  of  the  contract  itself,  because  it  thereby  put  itself 
in  a  position  where  it  could  not  render  the  personal  service. 

But  the  vice  of  that  argument  is  that  the  defendant  had 
put  itself  in  a  position  where  it  refused  at  any  time  to  let  the 
Underwriters  Company  perform  the  service  and  so  informed 
it.  Hence,  the  Underwriters  Company  was  not  bound  to  hold 
itself  in  readiness. 

The  defendant  cannot,  after  having  broken  the  contract 
beyond  the  power  of  restoration,  accuse  the  other  party  of 
breaking  it  because  it  has  adapted  itself  to  the  situation  which 
the  defendant  has  created  by  its  wrong. 

The  judgment  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Carr,  Woodward  and  Eich,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Town  of 
Scarsdale,  Relator,  v.  The  Board  op  Supervisors  op 
Westchester  County,  Respondent. 

Second  Department,  February  23, 1912. 

County— public  officer — power  of  board  of  supervisors  —fixing  bound- 
ary between  town  and  city  —  power  of  board  to  act  —  legislative 
Amotion. 

The  resolution  of  a  board  of  supervisors,  classified  in  the  Constitution  as  a 
legislative  body,  fixing  the  location  of  a  disputed  boundary  line  between 
a  town  and  a  city  within  the  county,  passed  by  a  majority  vote  of  all 
the  members,  is  a  legislative  act  not  subject  to  judicial  review. 

The  fact  that  the  board  upon  the  hearing  of  the  application  of  which 
notice  had  been  given  as  required  by  the  statute  took  the  sworn  testi- 
mony of  witnesses  did  not  deprive  it  of  its  power  to  act  without  evidence, 
the  statute  not  requiring  it  to  be' taken. 

An  act  does  not  become  judicial  simply  because  it  involves  discretion, 
hearing  and  determination,  and  when  something  like  a  judicial  hearing 
is  adopted  by  a  body  not  obligated  to  such  course,  its  power  to  act  is  not 
thereby  changed  in  its  natura 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  22d  day  of  April,  1910,  directed  to  the  board  of  super- 
visors of  Westchester  county,  commanding  said  board  to  cer- 
tify and  return  to  the  oflBce  of  the  clerk  of  the  county  of  West- 
chester all  and  singular  its  proceedings  had  in  establishing  and 
defining  the  boimdary  between  the  town  of  Scarsdale  and  the 
city  of  New  Rochelle. 

Albert  Ritchie  [William  Cravath  White  and  Charles  H. 
Young  with  him  on  on  the  brief],  for  the  relator. 

Charles  A.  Van  Auken,  for  the  respondent. 

Thomas,  J. : 

This  proceeding  to  review  the  determination  by  the  board 
of  supervisors  of  Westchester  coimty  of  the  disputed  boundary 
line  between  the  relator  and  the  city  of  New  Bochelle  presents 
the  preliminary  inquiry  whether  its  act  was  legislative  preclud- 
ing this  appeal  or  judicial  permitting  it.  If  it  was  judicial  there 
would  follow  the  questions  whether  the  board  did  "  establish 
and  define  "  a  line  within  the  meaning  of  section  36  (now  sec- 
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tion  37)  of  the  County  Law,  and  whether  it  did  **  establish  and 
define"  the  line  in  accordance  with  the  facts  shown  in  the 
record.  It  is  considered  that  the  answer  to  the  first  inquiry 
disposes  of  the  appeal. 

Although  boards  of  supervisors  exercise  in  instances  judicial 
powers,  they  are  primarily  legislative  bodies,  recognized  and 
classified  as  such  by  the  Constitution.  While  supervisors  pre- 
existed the  first  Constitution  of  the  State  where  they  are  men- 
tioned (Const,  of  1777,  §  29),  and  while  they  were  empowered 
by  the  Constitution  of  1821  to  participate  in  the  appointment 
of  justices  of  the  peace  (Art.  4,  §  7),  yet  it  was  not  imtil  the 
Constitution  of  1846  that  the  governmental  nature  of  boards  of 
supervisors  was  indicated,  which  was  done  by  classifying  them 
as  legislative  bodies,  and  it  is  directed  that  they  make  certain 
divisions  for  the  purposes  of  Assembly  districts  (Art.  3,  §  5), 
and  it  is  provided  that  "  The  Legislature  may  confer  upon  the 
boards  of  supervisors  of  the  several  counties  of  the  State  such 
further  powers  of  local  legislation  and  administration  as  they 
shall  from  time  to  time  prescribe  "  (Art.  3,  §  17),  and  also  may 
confer  on  them  the  appointment  of  county  ofBoera  (Art.  10,  §  2). 
This  elemental  legislative  characteristic  was  determined  by 
the  adoption  in  1874  of  amendments  to  the  Constitution  as 
follows: 

"  §  22.  There  shall  be  in  the  several  counties,  except  in  cities 
whose  boundaries  are  the  same  as  those  of  the  county,  a  board 
of  supervisors,  to  be  composed  of  such  members,  and  elected  in 
such  manner,  and  for  such  period,  as  is  or  may  be  provided  by 
law.  In  any  such  city  the  duties  and  powers  of  a  board  of 
supervisors  may  be  devolved  upon  the  common  council  or 
board  of  aldermen  thereof. 

"  §  23.  The  Legislature  shall,  by  general  laws,  confer  upon 
the  boards  of  supervisors  of  the  several  counties  of  the  State 
such  further  powers  of  local  legislation  and  administration  as 
the  Legislature  may  from  time  to  tune  deem  expedient. 

"  §  24.  The  Legislature  shall  not,  nor  shaU  the  common  council 
of  any  city,  nor  any  board  of  supervisors,  grant  an  extra  com- 
pensation to  any  public  officer,  servant,  agent  or  contractor." 

These  sections  correspond  generally  to  the  present  Constitution 
(Art.  3,  §§  26-28).     It  may  be  noticed  that  by  present  section  26 
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the  bodies  upon  whom  the  duties  of  boards  of  supervisors  may 
be  devolved  are  legislative  and  are  so  described.  It  was  to  such 
bodies,  endowed  with  primal  legislative  nature  by  the  Consti- 
tution, that  the  statute  granted  certain  powers,  which  it  then 
and  there  declared  to  be  legislative,  by  enacting  chapter  194  of 
the  Laws  of  1849,  entitled  "  An  Act  to  vest  in  the  board  of  super- 
visors certain  legislative  powers,  and  to  prescribe  their  fees  for 
certain  services."  The  act  makes  a  first  provision  for  the  alter- 
ation of  the  boimds  of  a  town  or  the  erection  of  a  town,  and 
points  out  the  procedure  which  involves  application,  notice 
thereof,  and  publication  of  favorable  action  with  the  laws  of 
the  Legislature.  The  duty  so  delegated  was  essentially  legis- 
lative and  was  such  as  the  Legislature  was  wont  to  exercise, 
viz.,  the  subdivision  of  counties.  And  it  will  be  remarked  that 
the  further  acts  by  that  statute  authorized  are  such  as  a  legis- 
lative body  would  do,  and  such  as  an  executive  or  judicial 
oflScer,  or  a  court  would  not  do. 

In  1870  the  statute  was  amended  by  chapter  361,  entitled 
"  An  Act  to  amend  an  act  entitled  ^  An  act  to  vest  in  the  board 
of  sui)ervisors  certain  legislative  powers,  and  to  prescribe  their 
fees  for  certain  services,'  passed  April  third,  eighteen  hundred 
and  forty-nine,"  and  thereby  an  additional  subdivision  was 
added  to  section  4  of  the  original  act  in  part  as  follows:  "  15. 
To  fix,  establish,  locate,  and  define  disputed  boundaiy  lines 
between  the  several  towns  in  their  respective  comities,  by  a 
i^lution  to  be  duly  passed  by  a  majority  of  all  the  members 
elected  to  such  board." 

The  procedure  is,  in  its  trend,  similar  to  that  in  the  statute 
provided  for  the  alteration  of  the  bounds  of  a  town  and  the 
erection  of  a  town,  and  indicates  a  legislative  act  done  in  a  way 
prescribed.  When,  therefore,  there  is  found  a  duty  falling 
within  those  of  the  legislative  branch  of  the  State,  for  certainly 
it  does  not  belong  to  the  executive  or  judicial  department,  dele- 
gated to  a  board  of  supervisors,  recognized  and  classified  in  the 
Constitution  as  a  legislative  body,  and  granted  by  a  statute 
which  declares  that  it  is  a  legislative  power,  a  judicial  nature 
can  be  ascribed  to  the  duty  only  upon  clear  and  convincing  evi- 
dence, even  if  it  may  be  done  at  all.  While  it  does  not  directly 
App.  Div.— Vol.  CXLIX.        21 
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affect  the  present  inquiry,  it  may  be  noticed  that  by  chapter 
559  of  the  Laws  of  1910  the  Legislature  did  fix  the  line  as  the 
board  of  supervisors  defined  it.  But  it  illustrates  that  the  act 
and  power  were  legislative  in  nature.  But  it  is  urged  that  the 
boaixl  was  empowered  to  find  the  true  line  by  evidence,  and 
that  the  line  determined  must  be  adjusted  to  the  proof.  Where- 
fore, as  urged,  the  act  is  bereft  of  a  legislative  complexion  and 
given  the  color  of  judicial  finding.  The  statute  does  not 
require  evidence  to  be  taken,  but  it  does  require  notice  of  appli- 
cation to  be  given.  The  board  may  then,  should  then,  hear, 
and  upon  such  hearing  it  may  fix  the  line.  Thereupon  there 
would  be  no  record  to  be  brought  to  this  court.  But  the  board 
preferred  to  hear,  not  through  persons  appearing  alone,  but 
through  those  that  should  speak  to  it  under  oath  and  advise 
them  of  their  knowledge.  The  board  did  not  thereby  deprive 
itself  of  its  power  to  act  without  the  evidence,  nor  thereby  does 
its  power  become  iiibject  to  judicial  review. 

In  determining  whether  the  power  was  legislative  or  judicial, 
we  do  not  consider  whether  the  board  acted  wisely,  providently, 
eras  men  would  who  wished  to  be  best  informed  and  to  be  influ- 
enced by  whatever  they  learned,  but  whether  its  power  was  so 
judicial  in  its  quaUty  as  to  require  action  conformable  to  judi- 
cial procedure,  and  so  subject  to  review.  An  act  does  not 
become  judicial  simply  because  it  involves  discretion,  hearing 
and  determination,  and  when  something  like  a  judicial  hearing 
is  adopted  by  a  body  not  obligated  to  such  course  the  power  is 
not  thereby  changed  in  its  nature.  The  boundary  between  the 
two  towns  is  in  dispute;  upon  application  and  certain  notice 
the  board  by  ^^  resolution  "  fixes,  establishes,  locates  and  defines 
the  line  in  dispute,  and  the  resolution  with  map  is  filed  and  the 
resolution  published  with  the  laws  of  the  next  Legislature. 
What  heed  of  facts  it  shall  take,  whom  it  shall  consider,  how 
thoroughly  it  shall  inquire,  these  are  matters  of  personal  con- 
science and  official  duty,  but  not  of  judicial  supervision.  The 
evidence  in  this  case  iQustrates  the  wisdom  of  confiding  the 
question  to  the  aggregate  knowledge  and  judgment  of  the 
supervisors  of  the  county,  to  officials  with  opportxmities  to  have 
learned  or  to  learn  what  may  be  known  or  understood  by  the 
inhabitants  of  the  locahty,  and  to  act  thereon  without  the  nice 
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rules  of  evidence  and  accurate  conclusions  therefrom  that  are 
expected  to  obtain  in  methodical  trials  by  judicial  oflBicers. 

There  is  here  involved  a  zone  of  land  some  400  feet  wide 
between  the  towns,  and  whether  the  ancient  liae  is  to  the  east 
or  west  of  such  zone  the  taxpayers  therein,  some,  or  aU,  dis- 
pute. Inquiry  discloses  the  claims  of  the  parties,  and  the 
facts  established  or  claimed  to  be  established  whereon  the  claims 
depend.  But  the  ascertainment  of  the  truth  is  baffled  by  a 
confused  mass  of  narratives  of  men  and  events,  some  things 
appearing  distinctly,  some  doubtfully,  some  dimmed  beyond 
usefulness  by  the  faded  recollections  of  the  narrators,  while 
actual,  dependable  but  necessary  knowledge  has  been  lost  by 
the  death  of  those  who  had  it.  It  was  to  fix  a  line  so  disputed 
that  the  board  of  supervisors  set  itself,  pursuant  to  the  power, 
to  solve  it  as  a  legislative  body  would  do  it,  imtrammeled  by 
aught  save  a  conscientious  use  of  material  and  opportunity. 

The  writ  of  certiorari  should  be  dismissed,  with  costs  and 
disbursements  to  respondent. 

Jenks,  p.  J.,  HmscHBERG,  Burr  and  Carr,  JJ.,  concurred. 

Writ  of  certiorari  dismissed,  with  costs  and  disbursements  to 
respondent. 


ELvmA  E.  Muck,  Appellant,  v.  S.  Edward  Hitchcock  and 
Others,  Eespondents,  Impleaded  with  The  American  Mil- 
lennial Association,  Defendant. 

Fourth  Department,  March  6,  1912. 

Corporation — reUgious  corporation— contract  to  convey  land — leave 
of  court  —  specific  performeuace'-damaeres  —  deposit  on  contract  — 
equitable  lien  —  sale  to  other  persons — appeal — judgment. 

At  common  law  a  reh'gious  oorporation  could  not  sell  its  real  property 
without  leave  of  court. 

Although  under  our  statute  (Religious  Corporations  Law,  §  12)  a  religious 
corporation  cannot  sell  its  real  property  without  leave  of  court,  and 
although  by  section  21  of  the  General  Corporation  Law  a  f oreiprn  corpo- 
ration can  convey  real  property  in  the  State  only  in  the  same  manner  as 
a  domestic  corporation,  it  is  error  to  hold  as  a  matter  of  law  that  a 
foreign  religious  corporation  owning  real  estate  here  oannot  enter  into  a 
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valid  contract  of  sale  without  leave  of  the  coui-t,  where  no  evidence  is 
given  of  the  law  of  the  foreign  State  on  this  point. 

A  religious  corporation  may  enter  into  a  contract  for  the  sale  of  its  real 
estate  with  the  condition  that  the  conveyance  is  to  be  made  if  permis- 
sion of  the  court  can  be  obtained.  Even  if  such  condition  is  not 
expressed  in  the  contract  the  court  will  imply  it. 

A  court  of  equity  in  a  suit  for  the  specific  performance  of  such  contract 
has  power  to  inquire  into  its  fairness,  to  approve  the  proposed  convey- 
ance and  direct  it  to  be  made,  if  no  valid  reason  appears  for  refusing 
such  relief. 

Where,  however,  the  sale  at  the  price  contracted  for  would  be  disadvan- 
tageous to  the  corporation,  it  will  be  relieved  from  the  contract  upon 
placing  the  vendee  in  statu  quo. 

Where  the  corporation  has  refused  to  carry  out  the  contract  and  has  wrong- 
fully refused  to  return  to  the  vendee  her  payment  thereon  and  where  spe- 
cific performance  cannot  be  decreed  and  it  appears  that  the  proposed 
transfer  would  be  disadvantageous  to  the  corporation,  the  vendee  will 
be  adjudged  to  have  an  equitable  lien  on  the  premises  for  the  amount 
paid  by  her  and  to  be  entitled  to  enforce  such  lien  by  a  sale  of  the  prop- 
erty, if  the  facts  warrant.  This,  although  the  corporation  had  sold  the 
property  to  other  parties. 

Respondents  who  subsequently  purchased  the  premises  from  the  corpora- 
tion with  full  knowledge  of  the  prior  contract  and  rights  occupy  no 
better  position  than  does  the  corporation  itself. 

Where  on  appeal  in  an  equity  suit  the  facts  are  not  in  dispute,  the  court 
has  power  to  direct  such  judgment  as  the  parties  are  equitably  enti- 
tled to. 

Krusb  and  Spring,  JJ.,  dissented,  with  memorandum. 

Appeal  by  the  plaintiff,  Elvira  E.  Muck,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entei'ed  in 
the  office  of  the  clerk  of  the  coimty  of  Livingston  on  the  2-ith 
day  of  April,  1911,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Monroe  Special  Term  dismissing  the  com- 
plaint upon  the  merits. 

The  action  was  commenced  on  the  12th  day  of  July,  1909, 
to  obtain  specific  performance  of  a  contract  for  the  sale  of  a 
parcel  of  real  property  situate  in  the  coimty  of  Livingston, 
entered  into  between  the  defendant  corporation  and  the  plain- 
tiff, it  being  alleged  that  the  defendant  after  the  making  of 
the  contract  deeded  the  property  to  the  other  defendants  and 
refused  to  carry  out  its  contract  with  the  plaintiff.  The  plain- 
tiff asked  that  the  defendants  be  directed  to  convey  the 
premises  to  the  plaintiff,  or  if  such  relief  oould  not  be  had^ 
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that  the  said  corporation  be  compelled  to  respond  in  damages 
for  the  breach  of  the  contract.  The  summons  was  served  by 
publication  upon  the  defendant  corporation  and  by  personal 
service  without  the  State  upon  one  of  its  officers.  The  corpo- 
ration did  not  appear  or  answer  in  the  action.  The  other 
defendants  answered  and  set  up  the  def ense,  in  substance,  that 
the  plaintiff's  contract  was  fraudulently  obtained  from  the  said 
corporation  and  should  be  canceled;  that  the  plaintiff  aban- 
doned the  contract,  and  that  thereafter  the  premises  were  sold 
to  such  defendants. 

Milton  E,  Gibbs,  for  the  appellant. 

Albert  C,  Olp  and  J.  Hunter  Blacky  for  the  respondents. 

McLennan,  P.  J. : 

On  this  appeal  the  appellant  presents  none  of  the  evidence 
taken  before  the  court,  but  simply  the  judgment  roll  in  the 
action.  The  court  made  certain  findings  of  fact,  from  which 
it  appears  that  the  defendant  American  Millennial  Association 
is  a  foreign  religious  corporation,  organized  imder  the  laws  of 
Massachusetts,  and  had,  at  some  time  prior  to  the  commence- 
ment of  this  action,  acquired  by  devise  the  premises  in  question, 
a  farm  located  in  Livingston  county,  N.  Y.  Thereafter  and  on 
February  21,  1908,  the  plaintiff  entered  into  a  written  contract 
with  the  corporation  whereby  it  agreed  to  sell  the  farm  to  the 
plaintiff  for  the  sum  of  $600,  $50  of  which  was  paid  on  sign- 
mg  the  contract.  The  balance  was  to  be  paid  and  the  deed 
delivered  on  July  1,  1908.  The  plaintiff  notified  the  defendant 
before  that  date  that  she  was  ready  to  fulfill  her  contract 
upon  delivery  of  the  deed  to  her.  The  corporation  replied, 
suggesting  that  plaintiff  prepare  the  deed.  This  was  not 
done,  however,  imtil  about  December  1,  1908,  when  a  tender 
of  the  balance  due  was  made  at  the  office  of  the  corporation 
in  Boston,  but  the  corporation  refused  to  accept  the  same  or  to 
sign  any  deed,  and  also  refused  to  return  the  $50  which  the 
plaintiff  had  paid  on  account  of  the  contract.  On  or  about 
January  29,  1909,  the  defendant  corporation  entered  into  a 
contract  with  the  defendant  Welch  to  sell  the  farm  to  him  for 
$1,400.    Thereafter  the  corporation  took  proceedings  in  the  Liv- 
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ingston  County  Court,  and  obtained  an  order  authorizing  it  to 
sell  the  farm  to  Welch  for  $1,400,  and  a  deed  was  executed  and 
delivered  accordingly  to  the  defendant  Hitchcock,  the  assignee 
of  Welch.  So  far  as  appears  the  plaintiff  was  not  a  party  to 
and  had  no  notice  of  such  proceedings.  No  proceedings  were 
ever  taken  to  obtain  leave  of  the  court  permitting  the  defend- 
ant to  sell  the  farm  to  the  plaintiff  in  pursuance  of  the  contract 
entered  into  or  otherwise.  It  is  alleged  that  the  plaintiff's  con- 
tract was  filed  in  the  Livingston  county  clerk's  oflBioe  in  August, 
1908,  and  the  court  has  foimd  that  the  defendants  Hitchcock 
and  Welch  knew  of  the  contract  which  the  defendant  corpora- 
tion had  made  with  the  plaintiff  before  they  purchased  the 
farm.  Upon  these  facts  the  court  has  found  that  the  contract 
entered  into  between  the  said  association  and  the  plaintiff  for 
the  sale  of  said  farm  cannot  be  enforced  in  this  action  because 
no  permission  of  the  court  had  been  ever  obtained  for  the  mak- 
ing of  said  contract  or  the  sale  of  the  lands  to  the  plaintiff, 
and  that  the  defendants  are  entitled  to  a  judgment  dismissing 
the  complaint,  without  costs. 

Section  12  of  the  Eeligious  Corporations  Law  of  the  State  of 
New  York  provides:  "  A  religious  corporation  shall  not  sell  or 
mortgage  any  of  its  real  property  without  applying  for  and 
obtaining  leave  of  the  court  therefor  pursuant  to  the  provisions 
of  the  Code  of  Civil  Procedure.'*  (Consol.  Laws,  chap.  61 
[Laws  of  1909,  chap.  53],  §  12,  which  re-enacted  Gen.  Laws, 
chap.  42  [Laws  of  1895,  chap.  Y23],  §  11,  as  amd.  by  Laws  of 
1902,  chap.  208,  and  Laws  of  1908,  chap.  363.)  Section  21  of  the 
General  Corporation  Law  of  this  State  provides:  "  Any  foreign 
corporation  may  purchase  at  a  sale  upon  the  foreclosure  of  any 
mortgage  held  by  it,  or,  upon  any  judgment  or  decree  for  debts 
due  it,  or,  upon  any  settlement  to  secure  such  debts,  any  real 
property  within  this  State  covered  by  or  subject  to  such  mort- 
gage, judgment,  decree  or  settlement,  and  may  .take  by  devise 
any  real  property  situated  within  this  State  and  hold  the  same 
for  not  exceeding  five  years  from  the  date  of  such  purchase,  or 
from  the  time  when  the  right  to  the  possession  thereof  vests  in 
such  devisee,  and  convey  it  by  deed  or  otherwise  in  the  same 
manner  as  a  domestic  corporation."  (Consol.  Laws,  chap.  23 
[Laws  of  1909,  chap.  28],  §  21,  which  re-enacted  Q^n.  Laws, 
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chap.  36  [Laws  of  1892,  chap.  687],  §  18,  as  amd.  by  Laws  of 
1894,  chap.  136.) 

The  trial  court  has  held  that  under  these  provisions  a  foreign 
religious  corporation  must  convey  its  reial  property  in  this  State 
in  iSie  same  manner  as  a  domestic  religious  corporation,  and 
that  such  foreign  corporation  cannot  make  a  vahd  contract  for 
the  sale  of  its  real  property  within  this  State  without  flbret 
obtaining  permission  of  the  court.  It  might  be  interesting  to 
determine  whether  a  foreign  religious  corporation  can  make  a 
vaUd  conveyance  imder  such  circumstances  without  flbret  obtain- 
ing leave  of  court,  and  we  are  not  prepared  to  say  that  section 
21  of  the  General  Corporation  Law  above  quoted  has  the  effect 
of  bringing  a  foreign  religious  corporation  within  the  provisions 
of  section  12  of  the  Eeligious  Corporations  Law.  It  is  plain 
that  the  provisions  of  section  21  of  the  General  Corporation 
Law  afford  to  foreign  corporations,  religious  or  otherwise,  cer- 
tain privileges  in  the  way  of  taking,  holding  and  conveying 
real  property  in  this  State.  It  may  be  that,  as  urged  by  the 
appellant,  such  provisions  are  merely  permissive  in  their  effect, 
and  are  intended  simply  to  allow  foreign  corporations  to  come 
into  our  State  and  take,  hold  and  convey  real  property  in  any 
manner  authorized  by  their  charters  under  the  laws  of  the 
State  where  organized,  and  that  any  specific  restriction  on  our 
own  corporations  does  not  apply  to  a  foreign  corporation,  unless 
it  can  be  said  that  such  specific  provision  represents  the  public 
pohcy  of  our  State  in  relation  to  aU  corporations,  foreign  or 
domestic.  And  there  may  be  some  force  in  the  suggestion  that 
the  restriction  in  question  here  does  not  represent  any  public 
policy  in  that  regard,  for  the  reason  that  no  statutory  restriction 
upon  the  alienation  of  real  property  is  placed  upon  religious 
associations  generally,  but  only  upon  incorporated  religious 
bodies.  And  the  appellant  contends  that  if  this  be  so,  the  laws 
of  Maasachusetts  would  govern,  in  connection  with  the  provi- 
sions of  the  defendant  corporation's  charter,  and  that,  in  the 
absence  of  proof  as  to  such  laws  or  provisions,  the  presumption 
would  prevail  that  the  common  law  governs  the  matter  in 
Massachusetts,  and  that  it  does  not  prevent  a  religious  corpora- 
tion from  transferring  its  property  in  the  same  manner  as  any 
other  kind  of  corporation. 
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In  our  opinion,  however,  the  determination  of  this  question 
in  favor  of  the  appellant  would  not  aid  her  on  this  appea]. 
There  is  no  evidence  before  us  as  to  what  the  statutes  of  Massa- 
chusetts provide  in  such  a  case,  nor  are  we  informed  by  the 
record  what  powers  are  given  to,  or  what  restrictions  are 
placed  upon,  the  defendant  corporation  in  its  charter.  And  if 
the  presumption  is  to  obtain  that  the  common  law  prevails  on 
this  subject  in  Massachusetts,  the  appellant  stiU  receives  no  aid 
from  that  fact,  for  our  courts  have  held  that  the  common  law 
forbids  a  religious  corporation  from  selling  its  property  without 
first  obtaining  leave  of  court.  {Madison  Averme  Baptist 
Church  V.  Baptist  Church  in  Oliver  St.,  46  N.  Y.  131, 141.)  So 
that  upon  the  record  before  us  it  is  apparent  that  in  either  event 
the  defendant  corporation,  in  order  to  make  a  vaUd  conveyance 
of  the  real  property  in  question,  must  first  have  obtained  leave 
>f  court;  and  it  is  immaterial  to  determine  whether  such  leave 
was  necessary  in  pursuance  of  any  mandate  of  our  statutes  or 
in  obedience  to  the  common  law.  If  the  record  contained  any 
evidence  or  finding  as  to  what  the  statutes  of  Massachusetts 
provide  in  such  case,  or  as  to  what  powers  are  given  or  restric- 
tions imposed  in  the  defendant  corporation's  charter,  we  might 
be  called  upon  to  consider  the  proposition  urged  by  the  appel- 
lant as  to  the  effect  of  the  provisions  of  our  statutes. 

We  are,  however,  of  the  opinion  that  the  trial  court  erred  in 
holding  as  matter  of  law  that  a  religious  corporation  cannot 
enter  into  a  valid  contract  of  sale  without  permission  of  the  court. 
Concededly,  imder  our  statutes,  a  domestic  religious  corpora- 
tion cannot  make  a  valid  conveyance  of  its  real  property  with- 
out such  leave.  But  it  seems  logical  and  reasonable  that  a 
religious  corporation  may  enter  iato  a  contract  for  the  sale  of 
its  real  property  with  the  condition  that  conveyance  be  made 
upon  permission  of  the  court,  if  such  can  be  obtained,  and  that 
even  if  such  condition  be  not  expressed,  the  court  would  imply 
such  a  provision  in  the  contract.  And  we  do  not  doubt  that  a 
court  of  equity  in  an  action  to  compel  specific  performance  of 
such  a  contract  has  ample  power  to  inquire  into  the  fairness 
of  the  contract  and  as  to  its  advantage  or  disadvantage  to  the 
reUgious  corporation,  and  to  approve  the  proposed  conveyance 
and  direct  it  to  be  made  where,  upon  all  the  facts,  no  valid 
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reason  appears  for  refusing  such  relief.  {Congregation  Beth 
Elohim  V.  Central  Presbyterian  Churchy  10  Abb.  Pr.  [N.  S.] 
484.)  It  is  apparent,  however,  from  the  record  in  this  case 
that  a  court  of  equity  should  not  compel  specific  performance 
of  the  contract  by  the  defendant  corporation,  for  the  reason 
that  at  the  price  contracted  for  the  sale  would  be  to  the  disad- 
vantage of  the  corporation,  and  the  defendant  corporation  is 
entitled  to  be  reUeved  from  the  contract  upon  placing  the  plain- 
tiff in  statu  quo.  This  the  corporation  has  not  done,  and  the 
plaintiff  is  entitled  to  be  protected  imder  her  contract  against 
any  inequitable  act  on  the  part  of  the  defendants  in  the  prem- 
ise. The  corporation  could  only  be  relieved  from  its  contract 
upon  returning  to  the  plaintiff  the  amoimt  paid  by  her  on  the 
contract,  and  where,  as  in  this  case,  the  corporation  has  wrong- 
fully refused  to  do  that  and  specific  performance  cannot  be 
decreed,  the  plaintiff  will  be  held  to  have  an  equitable  hen  on 
the  premises  for  the  amount  so  paid  and  is  entitled  to  enforce 
such  lien  by  sale  of  the  property  if  the  facts  warrant.  {Price 
V.  Palmer,  23  Him,  504.)  In  our  opinion  the  facts  shown  war- 
rant the  granting  of  this  relief  to  the  plaintiff.  The  defendant 
corporation,  so  far  as  appears,  has  no  office  for  the  transaction 
of  business  within  this  State,  and  the  plaintiff  is  without 
recourse  against  it  in  the  courts  of  this  State  to  recover  back 
the  sum  so  paid,  except  in  this  manner  in  this  action.  The 
defendants  who  purchased  the  premises  knew  of  plaintiff's  con- 
tract and  rights  and  cannot  be  said  to  occupy  any  better  posi- 
tion than  does  the  corporation  itself  in  that  respect.  The  facts 
are  not  in  dispute,  and  this  court  has  power  to  direct  such  judg- 
ment in  the  premises  as  the  parties  are  equitably  entitled  to. 
(Code  Civ.  Proc.  §  993.) 

The  defendants  are  entitled  to  judgment  directing  that  the 
plaintiff's  contract  be  canceled  of  record  upon  condition  that 
plaintiff  recover  back  the  sum  of  fifty  dollars  paid  on  such  con- 
tract, with  interest  thereon  from  February  21,  1908,  together 
with  the  costs  of  this  appeal,  and  the  plaintiff  is  entitled  to 
judgment  declaring  such  recovery  to  be  a  lien  upon  the  prem- 
ises contracted  to  be  sold  to  her,  and  that  if  the  same  be  not 
paid  within  thirty  days  after  the  service  of  a  copy  of  the  judg- 
ment hereby  directed  on  the  defendants  S.  Edward  Hitchcock, 
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Alice  Hitchcock  and  William  J.  Welch,  the  premises  in  ques- 
tion or  so  much  of  the  same  as  may  be  necessary  be  sold  by  a 
referee  to  be  appointed  by  the  court  upon  appUcation  and  that 
the  plaiatiff  be  paid  from  the  avails  of  such  sale. 

The  judgment  appealed  from  should  be  reversed  and  vacated 
and  a  judgment  entered  as  above  outlined. 

All  concurred;  Kruse  and  Spring,  JJ.,  voting  for  reversal 
in  a  separate  memorandum  by  Krtjse,  J. 

Krtjse,  J.  (memorandum  for  reversal): 

I  agree  to  the  reversal,  but  think  there  should  be  judgment 
in  favor  of  the  plaintiff  requiring  the  defendant  to  carry  out 
its  contract  and  convey  the  premises.  I  think  real  property 
acquired  and  held  by  a  foreign  corporation,  such  as  this,  may 
be  conveyed  without  obtaining  leave  of  the  courts  of  this 
State,  and  that  the  contract  is  enforcible. 

Spring,  J.,  concurred. 

Judgment  reversed  and  vacated,  and  judgment  directed  to 
be  entered  in  accordance  with  the  opinion  of  McLennan,  P.  J., 
with  costs  to  appellant. 


Euretta  Earnest,  Appellant,  v.  The  Delaware,  Lagela- 
WANNA  AND  WESTERN  Eailroad  Compant/ Bespondent. 

Fourth  Department,  March  6,  1912. 

Carrier  —  interstate  commerce  —  Carmack  amendment  —  liability  of 
initial  carrier  for  loss  —  connecting  carrier — uniform  bill  of  lading  — 
inspection  of  property  —  refusal  of  consignee  to  accept  goods  — 
conversion. 

Before  the  passage  of  the  Carmack  amendment  to  the  Hepburn  Act,  unless 
an  initial  carrier  by  contract  agreed  otherwise,  its  liability  for  goods 
received  for  transportation  ceased  upon  safe  dehvery  to  the  first 
connecting  carrier. 

The  e£Fect  of  the  Carmack  amendment  as  to  interstate  shipments  was  to 
make  connecting  carriers  the  agents  of  the  initial  carrier  the  same  as  If 
it  had  contracted  for  through  carriage  to  the  point  of  destination,  and 
to  rendei  the  initial  carrier  liable  for  all  loss,  damage  or  Injury  to  the 
property  whiie  en  route. 
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Where  the  rights  of  a  shipper  and  carrier  are  not  regulated  by  agree- 
ment, the  consignee  has  a  right  to  inspect  the  goods  before  accepting 
them. 

The  use  of  the  uniform  bill  of  lading  is  not  obligatory  upon  either  shipper 
or  carrier,  but  if  it  is  adopted  be  the  agreement  of  the  i)arties  and  loss  or 
damage  occurs  by  reason  of  a  breach  by  a  connecting  carrier,  the  initial 
carrier  is  liable. 

The  Carmack  amendment  does  not  make  an  initial  carrier  liable  for  con- 
version because  a  connecting  carrier,  which  has  the  custody  of  the  goods, 
permits  them  to  be  inspected  by  the  consignee  or  any  one  else. 

Where,  however,  a  shipper  and  carrier  use  the  uniform  bill  of  lading, 
which  provides  that  inspection  of  the  property  covered  thereby  will  not 
be  permitted  by  the  carrier  unless  provided  by  law  or  unless  permission 
is  given  in  writing  by  the  shipper,  the  initial  carrier  is  liable  for  damage 
caused  to  the  property  by  an  inspection  permitted  by  a  connecting 
carrier  in  violation  of  the  terms  of  the  bill  of  lading. 

Where  apples  were  shipped  under  a  uniform  bill  of  lading  and  no  permis- 
sion for  an  inspection  was  given  by  the  shipper,  the  initial  carrier  is  not 
liable  in  conversion  because  a  connecting  carrier  permitted  the  con- 
signee to  inspect  them,  if  it  is  shown  that  the  apples  were  not  in  any 
way  injured  by  the  inspection. 

This  is  so,  although  the  consignee  after  the  inspection  refused  to  accept 
the  apples  which  had  been  sold  under  an  oral  contract  insufficient  under 
the  Statute  of  Frauds. 

Without  regard  to  the  Garmack  amendment  or  the  uniform  bill  of  lading, 
conversion  does  not  lie  for  an  unauthorized  inspection  of  goods  at  the 
point  of  destination. 

It  seems,  that  if  property  is  sold  by  the  carrier  without  authority  so  that 
it  asserts  title  in  hostility  to  the  claim  of  the  shipper  an  action  for 
conversion  lies. 

Appeal  by  the  plaintiff,  Euretta  Earnest,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  Steuben  on  the  10th  day  of 
December,  1910,  upon  the  dismissal  of  the  complaint  by  direc- 
tion of  the  court  at  the  close  of  the  plaintiff's  case  on  a  trial 
at  the  Steuben  Trial  Term. 

Monroe  Wheeler,  for  the  appellant. 

HcUsey  SayleSy  for  the  respondent. 

Spring,  J. : 

On  the  2d  day  of  November,  1908,  the  plaintiff  delivered  to  the 
defendant,  a  common  carrier,  at  its  station  in  Bath,  N.  Y.,  240 
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barrels  of  apples,  consigned  to  the  order  of  the  First  National 
Bank  of  Way  land,  N.  Y.,  and  destined  for  Chicago,  HI.  The 
contract  or  bill  of  lading  made  by  the  defendant  was  delivered 
to  the  plaintiff  and  the  same  was  attached  by  the  latter  to  a 
sight  draft  upon  Train,  Letterman  &  Ford,  of  Chicago,  lU.,  for 
$660,  payable  to  the  order  of  the  said  First  National  Bank  of 
Wayland,  N.  Y.;  and  this  draft  was,  with  the  bill  of  lading, 
sent  through  the  bank  for  collection.  An  oral  contract  for 
the  purchase  of  said  apples  had  been  made  prior  to  their 
delivery  to  the  defendant  by  an  agent  of  Train,  Letterman  & 
Ford,  whereby  he  agreed  on  behalf  of  said  company  to  pur- 
chase said  apples  at  $2.75  per  barrel.  No  payment  or  written 
memorandum  was  made  of  such  purchase. 

The  bill  of  lading  provided:  "  Inspection  of  property  covered 
by  this  bill  of  lading  will  not  be  permitted  unless  provided  by 
law,  or  unless  permission  is  indorsed  on  this  original  bill  of 
lading  or  given  in  writing  by  the  shipper.  *  *  *  The  car- 
rier or  party  in  possession  of  any  of  the  property  herein 
described  shall  be  hable  for  any  loss  thereof,  or  damage  thereto 
except  as  hereinafter  provided." 

The  contract  further  provided  that  the  defendant  should 
not  be  hable  for  loss,  damage  or  injury  not  occurring  on  its 
own  road,  *^  except  as  such  liability  is  or  may  be  imposed  by 
law." 

Before  the  apples  were  shipped  a  few  barrels  of  them  were 
inspected  by  the  agent  of  the  Chicago  firm.  They  arrived  in 
Chicago  on  the  sixth  of  November,  and  the  yard  agent  of 
the  railroad  company  erroneously  entered  the  shipment  as  if 
there  were  no  restrictions  as  to  inspection  in  the  bill  of  lading. 
The  firm  of  Train,  Letterman  &  Ford  was  notified  by  the 
defendant  of  the  arrival  of  the  apples  in  compliance  with  the 
direction  contained  in  the  bill  of  lading.  It  sent  two  employees 
to  the  freight  yard  of  the  defendant  and  the  yardmaster 
unsealed  the  car,  and  these  employees,  with  his  permission, 
inspected  about  sixteen  barrels  of  these  apples,  and  thereafter 
resealed  the  car.  The  Chicago  company  refused  to  receive  the 
apples  and  the  plaintiff  commenced  this  action  of  trover 
against  the  defendant.  There  is  no  proof  that  the  apples  were 
damaged,  or  that  there  was  any  loss  or  injury  to  the  plaintiff 
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by  reason  of  the  inspection  made  by  Train,  Letterman  &  Ford 
in  violation  of  the  agreement  set  forth  in  the  bill  of  lading. 

The  plaintiff  founds  her  right  to  recover  upon  a  clause  in  an 
act  of  Congress  regulating  commerce  between  the  States,  and 
which  is  designated  as  the  Carmack  amendment  to  the  Hep- 
bum  Act,  being  an  amendment  to  the  Interstate  Commerce 
Act  (approved  February  4, 1887,  in  effect  sixty  days  thereafter), 
and  which  Hepburn  Act  as  thus  amended  is  chapter  3591  of 
the  first  session  of  the  fifty-ninth  Congress,  and  became  a  law 
sixty  days  after  June  29, 1906,  the  date  of  its  approval.  Section 
20  of  the  original  act  was  amended  by  section  7  of  the  amenda- 
tory enactment,  and,  among  the  provisions  added  by  the  amend- 
ment, is  the  following:  "  That  any  common  carrier,  railroad, 
or  transportation  company  receiving  property  for  transporta- 
tion from  a  point  in  one  State  to  a  point  in  another  State  shall 
issue  a  receipt  or  bill  of  lading  therefor  and  shall  be  liable  to 
the  lawful  holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common  carrier,  railroad, 
or  transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  propei-ty  may  pass, 
and  no  Contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the 
liability  hereby  imposed:  Provided j  That  nothing  in  this  sec- 
tion shall  deprive  any  holder  of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which  he  has  under  existing 
law."  (See  24  U.  S.  Stat,  at  Large,  386,  §  20,  sus  amd.  by  34  id. 
593,  595,  §  7;  34  id.  838,  Ees.  No.  47.) 

There  is  an  added  clause  entitling  the  common  carrier,  rail- 
road or  transportation  company  issuing  the  bill  of  lading  to 
recover  of  the  carrying  company  ^^  on  whose  line  the  loss,  dam- 
age, or  injury  shall  have  been  sustained,  the  amount  of  such 
loss,  damage,  or  injury  as  it  may  be  required  to  pay  to  the 
owners  of  such  property."    (Id.) 

Irrespective  of  this  amendment,  the  initial  carrier  might  by 
contract  make  itself  liable  for  the  deUvery  of  property  accepted 
by  it  for  transportation  to  the  point  of  destination  wherever  in 
transit  the  loss  might  occur.  Unless  it  did  so  extend  its  lia- 
bility its  obligation  to  the  shipper  terminated  upon  the  safe 
dehvery  of  the  goods  to  the  first  comiecting  carrier  on  the 
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route.    {Atlantic  Coast  Line  v.  Riverside  Mills,  219  U.  S.  186, 
196  et  seq.) 

The  effect  of  the  Carmack  amendment  as  to  interstate  ship- 
ments is  to  make  the  connecting  carriers  the  agents  of  the 
initial  carrier,  the  same  as  if  it  had  contracted  for  through 
carriage  to  the  point  of  destination.  (S.  C,  196.  See,  also, 
p.  200  et  seq.) 

This  act  made  a  radical  change  in  the  obUgation  imposed 
upon  the  first  carrier,  and  Congress  defined  the  extent  of  the 
Uability  which  it  incurred  for  loss  of  property  received  by  it 
and  lost  in  transit  beyond  its  own  line.  The  section  provides 
that  the  carrier  accepting  the  property  for  interstate  shipment 
^' shall  be  liable  *  *  *  for  any  loss,  damage^  or  injury  to 
such  property  "  en  route. 

The  act  itself  did  not  provide  for  any  specific  bill  of  lading  or 
shipping  contract.  Representatives  of  the  common  carriers 
and  transportation  companies  and  of  the  shippers,  after  many 
conferences,  agreed  on  a  formal  bill  of  lading  to  make  effective 
in  equity  to  all  parties  the  amendment  adverted  to,  and  this 
uniform  bill  of  lading,  so  called,  was  on  Jime  22,  1908*,  approved 
by  the  Interstate  Commerce  Commission.  {Matter  of  Bills  of 
Lading,  14  I.  C.  C.  Rep.  346.) 

The  bill  of  lading  so  approved  contained  this  provision: 
^^  Inspection  of  property  covered  by  this  bill  of  lading  will  not 
be  permitted  unless  provided  by  law  or  unless  permission  is 
indorsed  on  this  original  bill  of  lading  or  given  in  writing  by 
the  shipper." 

The  Carmack  Act  contained  no  provision  prohibiting  the 
inspection  of  property  at  the  point  of  destination.  Where  the 
right  of  the  shipper  and  carrier  are  not  regulated  by  agreement, 
the  right  of  the  consignee  to  inspect  exists.  (Hutch.  Carriers 
[3d  ed.],  §  733;  Brand  v.  Weir,  27  Misc.  Rep.  212,  214.) 

And  there  was  no  inhibition  of  that  rule  by  the  act  of  Con- 
gress. The  matter  was  adjusted  by  agreement,  and  the  parties 
to  this  action  in  the  bill  of  lading,  we  may  assume,  were 
endeavoring  to  comply  with  the  agreement  of  the  shippers  and 
carriers  and  approved  by  the  Interstate  Commerce  Commission, 
and  in  furtherance  of  the  provisions  of  the  Carmack  amend- 
ment quoted.     The  use  of  this  bill  of  lading  is  not  obligatory 


Digiti 


zed  by  Google 


Earnest  r.  Delaware,  Lackawanna  &  W.  R.  R.  Co.    335 

App.  Div.]  Fourth  Department,  March,  1912. 

upon  either  shipper  or  carrier.  K  it  is  adopted  as  the  agree- 
ment of  the  parties  and  loss  or  damage  occurs  by  reason  of  a 
breach  of  any  of  the  provisions  contained  in  it  through  the 
fault  of  a  connecting  carrier,  the  initial  carrier  must  stand  the 
loss.  The  bill  of  lading  did  not  extend  the  liabiHty  beyond  the 
scope  of  the  Carmack  amendment.  An  initial  carrier  is  not 
made  Uable  for  conversion  because  a  company  having  the  cus- 
tody of  the  property  permits  it  to  be  looked  at  either  by  the 
consignee  or  any  one  else.  If  an  examination  of  the  property 
in  violation  of  the  agreement  between  the  parties  causes 
damage  to  it,  then  the  first  acceptor  may  be  made  to  pay  for 
that  damage. 

In  the  present  case  the  evidence  undisputably  establishes  that 
the  carrier  at  the  point  of  destination  permitted  an  inspection 
of  the  apples,  and  hence  the  defendant,  in  pursuance  of  the 
Carmack  Act,  must  respond  for  whatever  loss  resulted  to  the 
plaintiff  by  the  breaking  of  the  agreement.  The  extent  of  the 
loss  or  injiuy  the  plaintiff  must  prove.  Tiiere  is  no  claim  that 
the  apples  were  injured  by  the  inspection,  or  that  the  refusal 
of  the  Chicago  firm  to  accept  the  apples,  which  they  were  not 
legally  bound  to  purchase,  was  by  reason  of  this  inspection. 
There  is  not  the  slightest  proof  of  any  loss  or  damage  or  injury 
to  the  fruit.  On  the  contrary,  the  proof  shows  that  they  were 
not  injured  at  all  by  the  inspection.  The  railroad  company 
retained  the  actual  possession  of  the  property.  Its  dominion 
over  it  was  not  surrendered,  and  the  plaintiff  was  promptly 
notified  by  Train,  Letterman  &  Ford  that  they  did  not  wish 
the  apples,  and  plaintiff  refused  to  receive  them  from  the  rail- 
road company.  It  knew  possession  of  the  apples  was  not  to  be 
given  to  the  Chicago  firm  until  it  had  honored  the  draft  upon 
it.  The  railroad  company  did  violate  its  agreement,  and  the 
measure  of  its  liability  for  that  breach  was  the  loss  or  injury 
to  the  apples. 

Without  regard  to  the  Carmack  amendment,  and  the 
approval  of  the  imif orm  bill  of  lading,  the  courts  have  held  that 
conversion  did  not  he  for  an  unauthorized  inspection  of  goods 
at  the  point  of  destination.  {Dudley  v.  Chicago^  M.  &  St.  P. 
R,  R.  Co.,  58  W.  Va.  604;  Sloan  v.  Carolina  Central  R.  R. 
Co.y  36  S.  E.  Rep.  21;  Yuille-Miller  Co.  v.  Chicago,  L  dk  L. 
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By.  Co.,  128  N.  W.  Eep.  1099.  See,  also,  Wamsley  v.  Atlcus 
Steamship  Co.,  168  N.  Y.  533.) 

In  the  case  first  cited  apples  were  inspected  at  the  point  of 
destination.  They  were  in  barrels,  consigned  to  the  shipper, 
and  were  taken  from  the  car  and  placed  on  the  wagon  of  one 
Sharp,  who  was  notified  of  their  arrival  in  compliance  with  the 
directions  of  the  plaintiff  shipper.  After  they  were  inspected 
by  an  agent  of  Sharp,  they  were  replaced  in  the  car  from  which 
they  had  been  removed,  and  Sharp  refused  to  accept  the  apples. 
Sharp  did  not  produce  the  bills  of  lading,  or  show  any  right  to 
the  possession  of  them.  The  railroad  company  permitting  the 
inspection  was  sued  in  conversion,  and  the  Court  of  Appeals  of 
West  Virginia  held  that  conversion  would  not  lie.  The  court, 
in  commenting  on  the  inspection  and  the  effect  of  it,  used  this 
language  (at  p.  607):  "  Sharp's  agent  was  simply  permitted  to 
enter  the  cars,  set  barrels  out  in  his  wagon,  open  them,  and 
examine  the  apples.  Then  they  were  put  back  in  the  car  and 
it  was  resealed  by  the  agent.  It  may  be  true  that  he  had  no 
right  to  do  so,  and  that  the  defendant  did  wrong  in  permitting 
the  inspection,  no  evidence  of  title  or  right  to  possession  having 
been  shown,  but  it  is  a  non  sequitur  to  say,  upon  these  facts, 
there  was  a  delivery.  It  may  have  been  an  imauthorized  act 
of  dominion  over  the  property;  but  whose  act  was  it  ?  Clearly 
that  of  the  railroad  company,  for  the  property  was  still  in  its 
actual  and  legal  custody.  It  never  parted  with  its  possession. 
Not  every  wrongful  act  on  the  part  of  a  common  carrier 
authorizes  an  action  against  it  for  a  conversion.  Where 
goods  intrusted  to  a  common  carrier  are  injured  only,  the 
owner's  remedy  is  for  damages  for  the  injury,  not  their  value. 
*  *  *  What  is  the  nature  of  thi9  plaintiff's  injury  here! 
Inspection  did  not  injure  the  property,  so  far  as  disclosed.  It 
prevented  the  consummation  of  a  sale  to  Sharp.  Can  that 
constitute  the  basis  of  an  action  for  the  value  of  the  property  ? 
That  it  could  not  is  so  obvious  that  no  such  claim  is  made,  and 
this  branch  of  the  contention  is  founded  upon  the  extremely 
fanciful  theory  of  a  technical  delivery,  for  whidi  no  authority 
has  been  found." 

But  under  the  Carmack  Act  the  limit  of  the  loss  which  the 
shipper  has  suffered  is  prescribed.     If  the  property  is  sold  with- 
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out  authority  so  that  the  carrier  asserts  title  in  hostility  to  the 
daim  of  the  shipper,  an  action  of  conversion  may  be  main- 
tained.    No  such  deprivation  of  ownership  is  shown  in  this 
case. 
The  judgment  should  be  aflarmed,  with  costs. 

All  concurred;  Foote,  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 


Chaeles  R.   Crosby,  Respondent,   v.  Delos  A.  Woleben, 

Appellant. 

Fourth  Department,  March  6,  1912. 

Beal  property  —  leuadlord  and  tenant — lease  of  farm  on  Bhares  —  right 
of  tenant  to  seU  interest  in  unripe  fruit  —  termination  of  lease  — 
rights  of  vendee. 

A  tenant  renting  a  farm  on  shares  under  an  agreement  whereby  he  was  to 
pick  and  pack  the  grapes  grown  thereon,  to  furnish  one-half  the  pack- 
ages for  marketing  them  and  to  deliver  them  at  a  shipping  point,  and  in 
return  was  to  receive  one-half  the  proceeds  from  their  sale,  can  sell  his 
share  of  the  grapes  when  the  same  come  into  existence,  although  they 
may  not  be  sufficiently  ripe  to  pick. 

Under  the  agreement  the  tenant  and  the  owner  of  the  farm  were  tenants 
in  common  of  the  grapes  which,  as  soon  as  they  came  into  existence, 
were  personal  property. 

The  termination  of  the  contract  of  letting  by  the  owner  and  tenant  before 
the  grapes  were  picked  did  not  extinguish  the  interest  in  the  grapes 
which  the  tenant^s  vendee  had  acquired  by  the  bill  of  sale  which  he  had 
duly  filed. 

Where  the  owner,  with  knowledge  of  the  bill  of  sale  given  by  the  tenant, 
terminates  the  contract  of  letting  and  appropriates  the  whole  crop  of 
grapes  to  his  own  use,  he  is  liable  in  conversion  to  the  tenant^s  vendee 
for  one-half  the  value  thereof  less  one-half  the  expense  of  harvesting 
and  marketing  them. 

UcLrtxnas,  p.  J.,  and  Krusb,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Delos  A.  Woleben,  from  a  judg- 
ment of  the  County  Court  of  Chautauqua  county  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  said  coimty  on 
the  22d  day  of  July,  1911,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  before  the  court  without  a  jury. 
App.  Div.— Vol.  CXLIX.        22 


Digitized  by 


Google 


338  Crosby  v.  Woleben. 


Fourth  Department,  March,  1912.  [Vol.  149. 

William  S.  Steams^  for  the  appellant. 

Nelson  J.  Palmer ^  for  the  respondent. 

Spring,  J. : 

The  action  is  in  conversion.  On  the  Slst  day  of  August, 
1906,  the  defendant  entered  into  a  written  agreement  with 
John  E.  Stebbins  for  the  letting  on  shares  of  a  farm  of  120 
acres,  of  which  the  defendant  was  the  owner,  and  for  the 
period  of  five  years  from  the  first  day  of  March  following. 
Stebbins  went  into  possession  in  pursuance  of  the  agreement 
and  continued  to  carry  on  the  farm  imtil  about  the  1st  of  Octo- 
ber, 1909.  A  considerable  portion  of  the  farm  was  devoted  to 
the  cultivation  of  grapes.  By  the  terms  of  the  agreement 
Stebbins  was  to  "pick  and  pack  the  grapes,''  to  furnish  one- 
half  of  the  packages  for  their  marketing  and  to  deliver  them  to 
a  shipping  point  in  the  town  of  Portland,  in  which  the  farm 
was  situated,  and  each  was  to  have  one-half  of  the  amount 
received  for  the  same. 

On  the  21st  of  August,  1909,  Stebbins  owed  the  plaintiff  for 
a  store  account  and  also  by  reason  of  a  promissory  note  given 
by  Stebbins  to  him  and  which  had  been  indorsed  and  nego- 
tiated at  a  bank  by  the  plaintiff,  and  the  aggregate  indebted- 
ness was  about  $210.  On  that  day  Stebbins  executed  and 
delivered  to  the  plaintiff  a  bill  of  sale  of  an  undivided  one-half 
of  said  grapes,  which  were  then  on  the  vines  but  not  sufficiently 
matured  for  picking,  and  said  instrument  was  forthwith  filed 
in  the  office  of  the  clerk  of  the  said  town,  and  the  defendant 
very  soon  thereafter  was  personally  informed  of  the  giving  of 
said  bill  of  sale  and  of  the  consideration  inducing  it. 

On  the  27th  day  of  September,  1909,  the  defendant  and  Steb- 
bins entered  into  a  written  agreement  terminating  the  original 
contract  and  providing  that  Stebbins  should  remove  from  the 
farm  on  or  before  October  fourth,  and  that  the  defendant "  shall 
retain  all  crops  harvested  and  unharvested."  The  plaintiff 
demanded  one-half  of  the  grapes,  offering  to  pay  one-half  the 
expense  of  picking  and  marketing  the  same  in  accordance  with 
the  terms  of  the  contract  of  letting.  The  defendant  repudiated 
the  plaintiff's  title  and  gathered  and  sold  the  grapes,  and  there- 
after this  action  was  commenced.     The  coimty  judge  allowed 
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the  plaintiff  for  one-half  of  the  money  received  for  the  entire 
crop,  deducting  therefrom  one-half  the  disbursements  incurred 
in  harvesting  and  delivering  them  to  the  market. 

I  think  he  reached  a  correct  conclusion.  The  grapes  were  in 
existence  at  the  time  the  bill  of  sale  was  executed,  and  they 
were  capable  of  division  by  measure  or  weight  and  in  accord- 
ance with  the  mode  of  gathering  grapes  in  vogue  in  that 
locality. 

The  defendant  and  Stebbins  were  tenants  in  common  of  these 
grapes.  {Rice  v.  Peters,  128  App.  Div.  776;  Dinehart  v.  Wil- 
son, 16  Barb.  695;  Taylor  v.  Bradley,  89  N.  Y.  129;  Reynolds 
V.  Reynolds,  48  Him,  142;  Underbill  Landl.  &  Ten.  311.) 

The  grapes  were  personal  property.  Stebbins  was  the  owner 
of  an  undivided  one-half  of  them  on  the  vines  and,  conse- 
quently, could  dispose  of  or  make  subject  to  a  lien  his  interest 
therein.  {Sexton  v.  Breese,  135  N.  Y.  887,  891;  Stall  v.  Wil- 
bur, 77  id.  168;  Beck  v.  McLane,  129  App.  Div.  745;  affd.,  198 
N.  Y.  567.) 

The  termination  of  the  contract  of  letting  by  the  defendant 
and  Stebbins  did  not  operate  to  extinguish  the  interest  in  the 
property  which  the  plaintiff  had  acquired  by  the  bill  of  sale. 
(Tiffany  Landl.  &  Ten.  1349  et  seq.;  Men  v.  Luyster,  60  N.  Y. 
252,  259;  Weiss  v.  Mendelson,  24  Misc.  Eep.  692;  Dobschvstz 
V.  Holliday,  82  111.  371.) 

The  defendant  is  responsible  for  the  relation  which  operated 
to  vest  title  to  an  undivided  one-half  of  the  grapes  in  Stebbins. 
I  appreciate  where  an  occupant  terminates  the  contract  of  let- 
ting during  its  Hfe,  or  abandons  the  occupied  premises  and 
has  sold  or  permitted  a  lien  to  be  created  upon  his  share  of  the 
crops,  an  injustice  may  thereby  inure  to  the  owner  of  the  farm. 
The  owner  can  easily  protect  himself  from  such  a  mishap  by 
apt  provisions  in  the  contract.  If  he  makes  the  cropper  or  occu- 
pant the  owner  of  a  definite  part  of  the  products  of  his  farm  he 
must  expect  that  third  parties  who  act  in  reliance  upon  the 
ownership  for  which  he  is  responsible  and  to  which  they  have 
duly  succeeded,  may  maintain  their  claims.  In  this  case  the 
defendant  knew  of  the  bill  of  sale  before  the  contract  of  termi- 
nation was  entered  into,  and  yet  his  rights  were  well  guarded 
by  the  court  in  that  whatever  expense  would  have  been  paid  by 
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Stebbins  in  picking,  preparing  for  and  delivering  the  grapea  to 
market  was  allowed  to  him.  He  refused  to  divide  the  grapes 
with  his  cotenant,  the  plaintiff,  and  appropriated  the  whole 
crop,  and  was,  therefore,  liable  in  conversion  to  the  plaintiff. 
{Gates  V.  Bowers,  169  N.  Y.  14,  17.) 
The  judgment  should  be  affirmed. 

All  concurred,  except  McLennan,  P.  J.,  and  Kruse,  J.,  who 
dissented  in  a  memorandum  by  McLennan,  P.  J. 

McLennan,  P.  J.  (dissenting): 

I  dissent  upon  the  ground  that  the  tenant  Stebbins,  having 
failed  to  perform  his  contract  of  hiring  of  the  farm  in  question 
and  having  abandoned  such  contract,  had  no  right,  title  or 
interest  in  or  to  the  produce  of  such  farm,  and  that  his  assign- 
ment to  the  plaintiff  did  not  vest  him  with  any  interest  in  the 
same.  The  agreement  between  the  landlord  and  the  tenant  is 
not  an  unusual  one.  It  provides  in  substance  that  the  tenant 
shall  do  all  the  work  in  preparing  the  crop  for  harvesting  and 
in  harvesting  the  same,  and  that  then  the  profits  of  such  crop 
shall  be  divided  equally  between  the  landlord  and  the  tenant. 
In  this  case  the  tenant  abandoned  his  lease  or  contract  after  hav- 
ing assigned  his  interest  therein  to  the  plaintiff.  The  plaintiff 
made  no  attempt  to  carry  out  and  perform  the  conditions 
imposed  upon  the  tenant,  but  waited  mitil  the  landlord  had 
done  and  performed  at  his  own  expense  all  the  things  which 
the  tenant  had  agreed  to  do  and  perform.  Then,  apparently, 
there  being  a  profit,  the  assignee  of  the  tenant  assimies  to 
recover  one-half  of  such  profit.  I  think  the  conclusion  reached 
by  the  court  below  is  repugnant  to  our  ordinary  sense  of  jus- 
tice, and  that  it  cannot  be  supported  by  any  principle  of  law. 

I  conclude  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Kruse,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Bernard  J.  Goldstein,  Appellant,  v.  Charles  D.  Tank, 

Respondent. 

Fourth  Department,  March  6,  1913. 

Principal   and   agent  —  selling  agent — right  to  receive   payment  — 

ratification. 

Ordinarily  an  agent  selUng  an  article  not  in  his  possession  is  not  author- 
ized to  receive  payment.  This  rule,  however,  is  not  inflexible;  its  appli- 
cation depends  npon  the  circumstances  of  the  case. 

Where  plaintiff  upon  the  order  of  his  agent  shipped  a  fire  engine  to 
defendant  and  the  latter  paid  the  purchase  price  to  the  agent,  and  so 
wrote  to  plaintiff  when  he  sent  him  his  bill,  and  plaintiff  thereupon  for 
nearly  three  months  endeavored  to  obtain  the  money  from  the  agent, 
using  every  means  to  do  so,  and  neither  answered  defendant's  letter 
nor  intimated  that  the  payment  to  the  agent  was  unauthorized,  he  by 
his  conduct  ratified  and  assented  to  the  payment  as  made,  and  cannot 
later  hold  defendant  for  the  price  of  the  engine  on  the  ground  that  the 
agent  had  no  right  to  receive  the  money. 

The  plaintiff  was  under  an  obligation  when  notified  that  defendant  had 
paid  the  account  to  the  agent  to  advise  defendant  promptly  if  he  wished 
to  repudiate  the  agent's  authority. 

McLennan,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Bernard  J.  Goldstein,  from  a  judg- 
ment of  the  County  Court  of  Onondaga  county,  entered  in  the 
oflSce  of  the  clerk  of  said  county  on  the  18th  day  of  September, 
1911,  reversing  a  judgment  of  the  Municipal  Court  of  the  city 
of  Syracuse  in  favor  of  the  plaintiff  and  granting  the  defendant 
a  new  trial  before  the  same  judge. 

Louts  L.  WaterSy  for  the  appellant. 

Edgar  F.  Brown^  for  the  respondent. 

Spring,  J.: 

Under  date  of  November  15,  1910,  the  plaintiff,  who  was 
carrying  on  business  in  the  city  of  New  York  under  the  name  of 
Ajax  Fire  Engine  Works,  in  reply  to  a  letter  from  the  Syracuse 
Chemical  Fir©  Extinguisher  Company,  wrote  stating  the  price 
of  one  of  its  fire  engines,  with  the  conditions  of  sale,  and  also 
sent  circulars  and  printed  matter  relative  to  the  same.  On 
the  eighteenth  of  November  the  defendant,  living  in  Syracuse, 
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ordered  an  Ajax  chemical  fire  engine  of  the  Syracuse  Fire 
Extinguisher  Company,  stipulating  in  the  order  that  the  sale 
was  to  be  made  on  thirty  days'  approval,  etc.  This  letter  Mr. 
Webb,  who  was  the  extinguisher  company,  forwarded  to  the 
plaintiff.  On  the  nineteenth  of  that  month  the  plaintiff 
acknowledged  to  the  fire  extinguisher  company  the  receipt  of 
this  order,  and  at  the  same  time  stated  that  it  would  require 
the  extinguisher  company  to  "  guarantee  the  account  in  ques- 
tion." On  the  same  day  the  plaintiff  also  wrote  a  letter  to  the 
defendant  thanking  him  "for  your  order  sent  through  our 
Agents,  The  Syracuse  Fire  Extinguisher  Company,"  and  add- 
ing that  shipment  would  be  made  in  a  few  days.  On  the 
twenty-second  day  of  November  the  plaintiff  shipped  directly 
to  the  defendant  the  fire  engine  which  he  had  ordered  through 
the  Syracuse  company,  conforming  in  its  stipulations  to  those 
embodied  in  the  order  which  the  defendant  had  deUvered  to  the 
Spracuse  agent.  At  the  same  time  the  plaintiff  wrote  to  his 
Syracuse  agent  advising  it  of  the  shipment  of  the  engine  to  the 
defendant  and  giving  it  instructions  as  to  testing  the  machine, 
etc. 

There  was  nothing  in  the  letters  from  the  plaintiff  to  the 
defendant  advising  the  latter  to  make  payment  directly  to  it, 
and  on  the  twentieth  day  of  December  the  defendant  gave  a 
check  to  the  Syracuse  Fire  Extinguisher  Company  in  payment 
of  the  engine  which  he  had  purchased. 

We  appreciate  the  existence  of  the  general  rule  that  a  selling 
agent  selling  an  article  not  in  his  possession  is  not  authorized 
to  receive  payment  for  such  article,  but  the  rule  is  not  an 
inflexible  one  and  its  application  in  a  given  case  depends  upon 
the  circumstances  connected  with  the  transaction.  {Scott  v. 
Hopkins,  2  N.  Y.  St.  Repr.  324.) 

The  order  for  the  engine  was  given  by  the  defendant  directly 
to  the  agent  and  he  knew  nothing  of  the  relations  existing 
between  it  and  the  plaintiff.  The  plaintiff  had  advised  the 
defendant  in  his  first  communication  that  the  extinguisher 
company  was  his  agent,  and  in  the  letter  accompanying  the 
shipment  of  the  machine  there  was  no  suggestion  that  payment 
should  not  be  made  to  the  agent.  Again,  it  required  the  agent 
to  guarantee  the  account,  which  made  Webb  or  his  company 
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primarily  liable  for  its  payment,  and  so  he  had  an  interest 
which,  perhaps,  gave  him  authority  to  receive  payment, 
although  the  evidence  does  not  show  that  he  did  in  fact  make 
the  guaranty  required. 

Even  if  these  facts  are  not  sufficient  to  establish  that  the 
agent  was  authorized  to  receive  pay  for  the  engine,  they  do 
indicate  that  in  the  actual  communication  between  the  parties 
there  was  no  suggestion  to  the  defendant  that  the  purchase 
price  of  the  engine  should  not  be  paid  to  the  agent. 

Passing  this  question,  however,  we  think  the  evidence  shows 
that  the  plaintiff  by  his  subsequent  conduct  ratified  or  assented 
to  the  payment  made  by  the  defendant  to  the  agent  of  the  plain- 
tiff. On  the  5th  of  January,  1910,  the  plaintiff  wrote  to  the 
defendant,  referring  to  the  shipment  of  the  fire  engine,  and  stat- 
ing that  the  account  was  overdue.  On  the  seventh  the  defendant 
answered  this  communication  advising  the  plaintiff  that  he  had 
paid  the  accoimt  to  Mr.  Webb  of  the  Syracuse  Fire  Extin- 
guisher Sales  Company  of  whom  the  engine  was  ordered.  On 
the  ninth  the  plaintiff  wrote  to  its  agent  in  Syracuse,  advising 
it  of  the  letter  of  the  defendant  and  asking  that  it  give  imme- 
diate attention  to  the  matter  and  send  a  check  by  return  mail. 
This  was  followed  by  a  series  of  letters,  which,  apparently,  did 
not  elicit  any  reply.  They  were  all  written  in  an  attempt  to 
collect  the  account  of  the  agent,  although  after  the  first  letter 
the  plaintiff  disclaimed  any  authority  in  the  agent  to  receive 
payment.  A  time  was  fixed  in  one  of  the  letters  within  which 
the  payment  must  be  made.  Finally  the  accoimt  against  its 
agent  was  left  with  a  mercantile  agency  company  in  New 
York  city,  and  on  the  second  of  March  it  wrote  to  the  agent 
demanding  immediate  settlement  of  the  claim.  This  was  fol- 
lowed by  a  further  communication  from  the  same  agency  com- 
pany on  the  fourteenth  of  that  month.  There  was  no  reply 
during  all  this  time  to  the  letter  of  the  defendant  to  the  plain- 
tiff of  January  seventh,  and  no  intimation  that  the  payment 
to  the  Syracuse  agent  was  unauthorized  and  no  letter,  appar- 
ently, ever  was  written  after  January  seventh  by  the  plaintiff 
to  the  defendant;  but,  about  the  first  of  April,  the  attorneys 
for  the  plaintiff  formally  demanded  the  payment  of  the 
account,  which  was  refused.     I  think  the  obligation  was  upon 


Digitized  by 


Google 


344  Gk)LDSTEiN  V.  Tank. 


Fourth  Department,  March,  1912.        *  [Vol.  149. 

the  plaintiff,  when  the  latter  notified  him  of  the  payment  of 
this  account  to  the  plaintiff's  agent,  to  advise  him  promptly  if 
it  was  expected  to  repudiate  the  authority  of  its  agent.  {Olor 
V.  Kellyy  49  App.  Div.  617,  619;  affd.,  166  N.  Y.  689;  Clark  & 
Skyles  Agency,  337;  Hope  v.  Lawrence^  60  Barb.  268.) 

The  plaintiff  elected  to  look  to  his  agent  for  pay  and  pursued 
that  course  unvaryingly  for  nearly  three  months,  and  appar- 
ently until  the  effort  was  hopeless,  and  whatever  he  might  say 
in  some  of  his  communications  challenging  the  authority  of 
the  agent  to  receive  payment,  he  was  all  the  time  ratifying 
the  agent's  conduct  in  receiving  this  money  from  the  defendant. 

The  judgment  of  the  Coimty  Court  should  be  affirmed,  with 
costs  of  this  appeal  to  the  respondent. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion. 

McLennan,  P.  J.  (dissenting): 

The  facts  are  not  in  dispute.  At  all  the  times  mentioned 
plaintiff  was  doing  business  as  the  Ajax  Fire  Engine  Works, 
having  his  principal  office  and  place  of  business  in  the  city  of 
New  York.  Before  any  of  the  transactions  referred  to  occurred 
a  certificate  had  been  duly  filed  by  the  plaintiff,  authorizing 
him  to  do  business  by  and  under  such  name.  Without  contra- 
diction it  appears  that  the  Syracuse  Chemical  Fire  Extinguisher 
Company  was  employed  as  agent  for  the  plaintiff  to  sell  one  of 
its  fire  engines  to  the  defendant,  and  that  such  sale  to  the 
defendant  was  consmnmated  through  such  agency.  The  terms 
of  sale  having  been  agreed  upon  by  the  defendant  through 
such  agency  with  the  plaintiff,  the  sale  was  consmnmated  by 
the  shipment  of  the  engine,  which  is  the  subject  of  this  litiga- 
tion, to  the  defendant,  billed  to  him  in  the  regular  way  by  a 
regular  bill  of  lading,  and  at  the  same  time  a  bill  for  the  pur- 
chase price  of  such  engine  was  sent  to  the  defendant.  So  that 
we  start  with  the  proposition  that  the  engine  was  in  the  posses- 
sion of  the  plaintiff  until  shipped  to  the  defendant,  and  trans- 
fer of  such  possession  was  made  to  the  defendant  through  such 
bill  of  lading,  and  also,  at  the  same  time  the  defendant  was 
informed  of  plaintiff's  claim  against  him  for  the  purchase  price 
of  such  engine. 
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Even  before  the  purchase  price  for  such  engine  became  due 
and  payable  to  the  plaintiff,  it  transpired  that  the  defendant 
paid  one  Webb,  president  of  the  Syracuse  Chemical  Fire 
Extinguisher  Company,  the  purchase  price  of  such  engine,  and 
when  plaintiff  requested  payment  from  the  defendant,  the 
plaintiff  was  notified  that  the  purchase  price  had  been  paid  to 
his  selling  agent.  Thereupon  concededly  the  plaintiff  by  vari- 
ous correspondence,  threatening  and  otherwise,  extending  over 
a  period  of  two  and  one-half  months,  sought  to  induce  the 
selling  agent,  viz.,  the  Syracuse  Chemical  Fire  Extinguisher 
Company,  to  turn  over  to  him  the  money  which  had  been  placed 
in  its  hands  by  the  defendant,  the  purchaser  of  plaintiff's 
machine.  Such  negotiations  with  the  agent  came  to  naught; 
nothing  could  be  recovered  in  that  regard,  and  so  the  plaintiff 
asks  the  defendant  to  pay  the  purchase  price  of  the  machine 
which  he  had  received  and  which  concededly  he  had  not  paid; 
and  the  question  is,  imder  such  circumstances  is  the  seller  of 
goods  precluded  from  recovering  therefor  ?  The  law,  as  I 
understand  it,  is  well  settled  that  the  seller  of  goods  who  is 
not  in  possession  of  the  same  has  no  actual  or  impUed  authority 
to  receive  the  purchase  price  of  the  same,  and  that  the  pur- 
chaser who  makes  payment  therefor  to  such  selling  agent  does 
80  at  his  peril.  {Higgins  v.  Moore,  34  N.  Y.  417.)  The  author- 
ity of  this  case  has  never  been  questioned,  and  if  such  is  the 
law  the  defendant  is  in  no  better  position  than  as  if  the  plain- 
tiff had  said  to  him,  "The  Syracuse  Chemical  Fire  Extin- 
guisher Company  is  our  agent  to  sell,  but  is  not  our  agent  to 
collect,  and  you  must  not  pay  to  it.  The  remittance  must  be 
direct  to  me."  Of  course,  under  such  circumstances,  if  the 
purchaser  of  goods  had  violated  such  instruction  and  paid  the 
price  thereof  to  the  seller's  agent,  he  would  not  be  relieved 
from  again  paying  to  the  seller  of  the  goods.  The  law  says 
an  agent  to  sell  is  not  an  agent  to  collect,  where  the  goods 
are  sent  direct  to  the  purchaser  from  the  seller  and  a  bill  sent 
running  to  the  seller  for  the  purchase  price.  And  this  has 
been  so  decided  as  matter  of  law.  Indeed,  if  it  were  other- 
wise it  would  be  unsafe  for  commercial  houses  and  manu- 
facturers of  goods  to  trust  the  sale  of  their  products  to  drum- 
mers or  sales  agents. 
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In  this  case  there  is  no  suggestion  that  there  was  any  course 
of  dealing  between  the  agent,  the  plaintiff  or  the  defendant 
which  would  have  led  the  defendant  to  understand,  believe  or 
know  that  he  was  authorized  to  pay  the  agent  for  the  goods, 
the  invoice  for  which  he  received  direct  from  the  plaintiff  with 
a  bill  asking  for  payment  accompanying  the  same. 

It  is  suggested  that  this  judgment  of  reversal  can  be  sus- 
tained because  after  the  defendant  had  informed  the  plaintiff 
that  the  purchase  price  of  the  engine  had  been  paid  to  his  sell- 
ing agent  the  plaintiff  did  not  immediately  or  within  two  and 
one-half  months  repudiate  such  payment.  Instead,  it  is  con- 
ceded that  the  plaintiff  sought,  having  been  advised  by  the 
defendant  that  the  agent  had  the  money  which  belonged  to 
the  plaintiff,  to  induce  such  agent  to  turn  it  over  to  the  plain- 
tiff, and  after  a  struggle  of  two  and  one-half  months,  that  fail- 
ing of  accomplishment,  he  brought  this  action  to  recover  the 
purchase  price  of  the  engine  from  the  defendant,  who  received 
it  from  the  plaintiff  with  a  fair  statement  that  the  purchase 
price  was  due  from  the  defendant  to  the  plaintiff.  Notwith- 
standing, without  any  authority  from  the  plaintiff,  the  defend- 
ant assTuned  to  pay  the  selling  agent.  After  the  plaintiff  had 
been  informed  that  such  purchase  price  had  been  paid  to  its  sell- 
ing agent,  he  tried  for  two  and  one-half  months  to  make  his 
agent  refund  to  him  the  moneys  thus  received.  Failing  in  such 
endeavor,  this  action  was  brought.  I  think  there  is  nothing 
in  the  evidence  to  indicate  that  the  plaintiff  intended  to  accept 
the  agent  as  its  debtor  in  the  premises,  and  that  no  action 
upon  his  part  in  attempting  to  collect  from  the  agent,  who  the 
defendant  said  had  his  money,  for  two  and  one-half  months, 
effected  an  estoppel  so  as  to  prevent  the  plaintiff  from  pur- 
suing his  remedy  against  the  defendant  as  for  goods  sold  and 
delivered. 

There  is  no  suggestion  in  this  case  that  any  change  had  taken 
place  in  relation  to  the  parties,  nothing  to  indicate  that  the 
selling  agent  was  not  quite  as  responsible  at  the  time  of  the 
trial  as  he  was  when  the  plaintiff  was  informed  that  the  money 
had  been  paid  to  him. 

I  think  the  case  of  Olor  v.  Kelly  (40  App.  Div.  617)  is  easily 
distinguishable  from  this  case.     There  the  situation  of  the 
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parties  had  materially  changed.  The  agent  and  the  purchaser 
were  both  dead,  and  more  than  two  years  had  elapsed  after 
plaintiff  had  been  informed  that  the  purchaser  had  paid  to  the 
agent  the  amomit  of  the  purchase  price.  And  also  it  appeared 
in  that  case  that  after  having  pursued  to  the  utmost  the  agent 
and  having  found  that  his  estate  was  insolvent,  the  plaintiff 
sought  then  to  have  recourse  to  the  estate  of  the  defendant. 
While  that  case  was  decided  by  a  divided  court,  I  think  even 
the  prevaihng  opinion  cannot  be  regarded  as  supporting  the 
contention  of  the  defendant  in  this  case. 

Upon  the  trial  before  the  judge  of  the  Municipal  Court,  a 
jiuy  having  been  waived,  the  judge  was  entitled  to  find  any 
reasonable  inference  permissible  by  the  evidence  as  to  whether 
or  not  the  plaintiff  had  ratified  the  unauthorized  act  of  his 
agent  in  receiving  the  ptirchase  price  of  the  engine  in  question, 
and  it  must  be  assumed  that  the  decision  of  the  court  was 
adverse  to  the  defendant  upon  that  proposition,  and  we  think 
the  finding  of  the  Municipal  Court  judge  in  that  regard  is  amply 
justified  on  all  the  evidence. 

It  follows  that  the  judgment  of  the  County  Court  should  be 
reversed  and  the  judgment  of  the  Municipal  Court  affirmed, 
with  costs  to  the  plaintiff  in  this  court  and  the  Coimty  Court. 


Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accoimts  of 
Nathan  J.  Lowe  and  DAvm  L.  Johnston,  as  Executors,  etc., 
of  Sarah  J.  Clement,  Deceased. 

Helen  C.  Springer,  Appellant;  John  Davidson  and  Others, 

Respondents. 

Fourth  Department,  March  6,  1912. 

WUl  construed  —  grift  of  printing  business  —  when  assets  pcMS  under 

such  devise. 

A  testatrix  who  died  leaving  only  one  descendant,  a  daughter,  and 
nephews  and  nieces,  devised  and  bequeathed  to  the  daughter  "my 
printing  office  and  bindery,  together  with  all  the  presses,  bindery 
machinery,  type,  paper  on  hand,  office  furniture,  and  equipment  of 
every  nature  connected  with  wiid  business."    She  gave  to  the  daughter 
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the  life  use  of  her  dwelling  house  and  $5,000  absolutely,  making  specific 
legacies  to  relatives  and  friends  and  leaving  the  residuary  estate  to  her 
nephews  and  nieces. 

The  printing  establishment  and  its  assets,  which  had  come  to  her  from  her 
husband,  she  kept  distinct  from  the  rest  of  her  property  so  that  every- 
thing pertaining  thereto  was  readily  ascertainable.  At  her  death  cer- 
tain printing  contracts  were  nearly  completed  which  later  resulted  in 
substantial  profits  which  were  paid  to  the  executors. 

Held^  that  construing  the  will  in  the  light  of  the  surrounding  circum- 
stances the  testatrix  intended  that  the  bills  receivable  from  the  print- 
ing establishment  and  cash  on  hand  should  go  to  her  daughter  rather 
than  to  the  collateral  relatives,  as  otherwise  the  business  would  be 
stripped  of  nearly  all  its  working  capital 

Held^  further^  that  under  the  circumstances  the  bequest  to  the  daughter 
of  $5,000  was  not  intended  to  furnish  working  capital  for  the  business. 

MgLknnan,  p.  J.,  and  Footk,  J.,  dissented,  with  opinion. 

Appeal  by  Helen  C.  Springer  from  a  decree  of  the  Surro- 
gate's Court  of  the  county  of  Erie,  entered  in  said  Surrogate's 
Court  on  the  13th  day  of  April,  1911,  upon  the  judicial  settle- 
ment of  the  accounts  of  the  executors  of  the  will  of  Sarah  J. 
Clement,  deceased. 

Vernon  Cole,  for  the  appellant. 

Simon  Fleischmann  and  George  S.  Potter ^  for  the  respondents. 

Spring,  J. : 

Mrs.  Sarah  J.  Clement,  a  resident  of  Buffalo,  died  October 
23,  1908,  leaving  a  last  will  and  testament,  which  was  soon 
thereafter  admitted  to  probate  and  letters  testamentary  issued  to 
the  executors  named  therein.  She  left  one  daughter,  her  only- 
child  or  descendant,  the  appellant,  and  nephews  and  nieces. 

By  the  second  provision  of  her  will  she  provided:  "  I  give, 
devise  and  bequeath  to  my  daughter,  Helen  Springer,  my 
printing  office  and  bindery,  together  with  all  the  presses, 
bindery  machinery,  type,  paper  on  hand,  office  furniture  and 
equipment  of  every  nature  connected  with  said  business." 

She  also  bequeathed  to  the  daughter  her  household  furni- 
ture, jewelry,  horses,  carriages  and  stable  equipment,  the  use 
during  her  natural  life  of  a  dwelling  house  occupied  by  the 
testatrix  and  the  sum  of  $5,000  absolutely.  She  disposed  of 
considerable  of  the  residue  of  her  property  by  general  and 
specific  legacies,  some  to  relatives  and  some  to  friends,  who 
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were  not  related  to  her,  and  made  the  five  nephews  and  nieces, 
who  are  the  respondents,  the  residuary  legatees  and  devisees. 

The  printing  office  and  bindery  had  been  organized  and 
developed  into  a  successful  business  by  Mr.  Clement,  the  hus 
band  of  testatrix  and  the  father  of  the  daughter  Helen,  and 
who  died  in  February,  1907,  leaving  the  business  to  his  widow, 
who  conducted  it  along  the  same  lines  adopted  by  her  husband 
until  her  death,  twenty  months  later.  She  had  considerable 
other  income-producing  property,  but  the  printing  business, 
which  had  become  profitable  and  extensive,  she  always  kept 
separate  and  distinct.  It  was  carried  on  in  the  name  of  her 
deceased  husband  as  before  his  death,  and  the  bank  account 
connected  with  it  was  kept  in  the  same  name,  so  that  at  the 
time  of  her  decease  everything  pertaining  to  it  was  readily 
ascertainable. 

Her  will  was  executed  in  April  preceding  her  death.  When 
she  died  there  was  a  large  contract  for  printing  almanacs 
which  was  practically  completed,  and  a  small  quantity  of  the 
almanacs  had  been  delivered,  but  no  part  of  the  purchase  price 
had  been  paid.  Within  three  months  this  contract  was  fully  con- 
summated and  over  $11,000  paid  to  the  executors.  There  were 
also  due  to  the  testatrix  at  the  time  of  her  death  nearly  $15,000 
in  open  accounts  and  from  which  has  been  gathered  in  by  the 
executors  nearly  $12,000,  and  there  were  Uabilities  of  about 
$7,000  growing  out  of  the  printing  business  and  about  $500  in 
a  bank  to  the  credit  of  this  account.  The  executors  paid  the 
debts  from  the  accoimts;  and  collected  and  tentatively  trans- 
ferred to  the  appellant  all  printed  merchandise,  accounts  and 
sums  collected;  and  by  the  terms  of  the  agreement  of  transfer 
the  ownership  of  said  property  was  to  be  determined  by  the 
Surrogate's  Court  of  Erie  coimty. 

The  executors  filed  their  account.  Objections  were  inter- 
posed on  behalf  of  tlje  residuary  legatees,  who  claimed  they 
were  entitled  by  the  provisions  of  the  will  to  all  the  accounts 
accruing  from  the  bindery  business  and  to  the  cash  in  banks, 
and  that  the  debts  arising  from  it  should  be  paid  out  of  the 
general  fund  in  the  custody  of  the  executors,  and  the  Surro- 
gate's Court  has  held  with  them. 

In  endeavoring  to  reach  the  intent  of  the  testatrix  in  the  dis- 
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position  of  the  bindery  business,  it  is  important  to  keep  in  mind 
her  comprehension  of  that  industry  as  a  going  concern.  She 
received  with  the  plant  the  accounts  and  money  on  hand  com- 
prising its  equipment  and  readily  to  be  identified  and  distin- 
guished from  the  other  property  of  her  husband.  She  sedu- 
lously maintained  this  division  and  transmitted  the  estate  upon 
her  decease  so  that  the  component  parts  of  the  business  were 
easily  to  be  ascertained.  This  successful  business,  it  is  fair  to 
assume,  she  intended  to  transmit  as  a  family  heritage  to  her 
only  child,  to  be  carried  on  in  her  behalf  without  impairment 
of  its  efficiency  or  volume.  To  strip  it  of  its  bills  receivable 
and  the  small  amoimt  of  cash  to  its  credit  would  destroy  its 
working  capital  and  leave  nothing  connected  with  the  business 
from  which  money  could  be  derived  to  meet  the  weekly  pay- 
roll of  $1,200  or  over.  It  is  unreasonable  to  beUeve  that  this 
mother  designed  to  deprive  her  daughter  of  the  fruits  of  this 
family  patrimony  so  essential  for  its  management  and  opera- 
tion. We  should  not  interpret  the  will  in  such  a  way  as  to 
make  this  serious  invasion  upon  the  live  assets  of  the  business, 
.  unless  the  language  of  the  bequest  clearly  calls  for  that  con- 
struction. The  only  available  assets  were  grouped  in  these 
due  and  accruing  accounts  and  the  small  sum  in  cash.  If  the 
daughter  was  to  carry  on  the  business  without  these  assets, 
she  must  add  a  considerable  sum  in  cash  to  it  and  practically 
commence  anew  without  any  working  capital. 

But  it  is  urged  that  the  bequest  of  $5,000  was  intended  to 
compensate  for  this  deprivation  of  the  working  capital  from 
the  business.  In  its  place  in  the  will  this  general  bequest  is 
not  connected  with  the  disposition  of  the  bindery  business.  It 
is  the  last  gift  to  the  daughter,  following  the  devise  of  the  use 
of  the  family  residence.  The  testatrix  had  an  income  inde- 
pendent of  that  accruing  from  the  bindery  plant.  She  did  not 
permit  her  daughter  to  share  in  this  investment  property  aside 
from  the  legacy  mentioned.  She  probably  realized  the  impor- 
tance of  a  separate  income  to  provide  against  failure  in  earn- 
ing capacity  of  the  business  at  any  time,  and  possibly  that 
reason  may  have  induced  this  bequest  of  $5,000,  if  any  expla- 
nation be  required  of  a  legacy  by  a  mother  to  her  only  daughter 
and  next  of  kin. 
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Let  US  consider  the  provision  itself.  She  first  bequeaths  the 
bindery  business  and  plant  in  a  broad  bequest.  She  then  adds, 
"  together  with  all  the  presses,"  etc.  —  not  words  of  restriction, 
but  specifying  some  of  the  chief  tangible  property  in  the  plant. 
She  did  not  intend  to  cut  down  or  limit  the  large  bequest,  but 
to  make  clear  that  in  addition  to  the  plant  and  business  in  its 
entirety,  these  principal  items  physically  in  the  plant  should 
unmistakably  pass  with  the  business.  She  then  added  the 
clause,  going  again  from  the  definite  to  the  general,  "office 
furniture  and  equipment  of  every  nature  connected  with  said 
business."  It  seems  to  me  she  had  in  mind  disposing  of  the 
entire  business  and  plant  as  she  had  regarded  and  treated  it. 
She  did  this  by  the  sweeping  transfer,  and  then  in  order  to  iden- 
tify a  few  of  the  big  features  of  the  movable  property  actually 
in  the  plant  she  hitched  them  onto  the  general  bequest. 

The  learned  surrogate  in  his  opinion  (73  Misc.  Rep.  178)  relied, 
to  some  extent,  upon  Matter  of  Long  Island  L.  &  T.  Co.  (92 
App.  Div.  5).  In  that  case  the  testator,  a  lawyer  and  who  drew 
the  will  himself,  by  its  3d  clause  gave  to  his  son,  D  wight,  "all 
my  law  business,  law  books,  papers,  safe,  bookcases  and  office 
furniture,  and  all  property  pertaining  to  my  business. "  At  the 
time  of  his  death  the  testator  had  claims  due  him  for  legal  serv- 
ices, and  the  son  asserted  that  the  bequest  included  these  items, 
and  the  court  held  otherwise.  The  son  was  not  admitted  to  the 
bar  at  the  time  o^  the  testator's  death  and  considerable  impor- 
tance in  the  opinion  is  attached  to  that  fact,  and  also  to  the  fact 
that  the  will  was  prepared  by  the  testator,  ^^  a  lawyer  of  large 
experience."  The  claims  due  a  lawyer  as  compensation  for 
services  are  not  property  pertaining  to  his  business  in  the  sense 
that  bills  receivable  are  to  an  industry  requiring  a  large  amount 
of  money  in  its  ordinary  operation. 

In  Matter  of  Reynolds  (124  N.  Y.  388),  also  cited  by  the  court 
below,  the  testator  devised  and  bequeathed  to  his  son  real 
property  upon  which  were  buildings,  *' including  all  the  furni- 
ture and  personal  property  in  and  upon  the  same,  or  in  any 
manner  connected  therewith."  The  office  of  the  testator  upon 
this  devised  property  contained  a  vault  in  which  were  stored 
money  and  securities,  and  the  court  held  they  did  not  pass  to 
the  son  by  the  will.     The  provision  is  not  similar  to  the  one  in 
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controversy.  The  facts  disclosed  connected  with  the  operation 
of  the  bindery  business  are  illuminating  in  enabling  us  to  arrive 
at  the  intention  of  the  testatrix  is  disposing  of  that  business  to 
her  daughter.  It  is  not  very  satisfactory  to  cite  authorities  in 
construing  unceriiain  clauses  in  a  will.  In  one  case  the  will 
may  receive  a  restricted  interpretation  and  in  another  a  more 
liberal  construction  may  be  necessary  to  carry  out  the  apparent 
purpose,  which  is  the  aim  the  courts  seek  to  make  effective. 

I  think  the  decree  of  the  Surrogate's  Court  should  be  reversed, 
and  the  matter  remitted  to  it  for  further  proceedings  in  accord- 
ance with  this  opinion,  with  costs  of  this  appeal  to  the  appellant 
to  be  paid  from  the  general  fund. 

All  concurred,  except  McLennan,  P.  J.,  and  Foote,  J.,  who 
dissented  in  an  opinion  by  McLennan,  P.  J. 

McLennan,  P.  J.  (dissenting): 

I  think  the  language  used  in  the  2d  paragraph  of  the  will 
in  question  is  plain  and  unambiguous;  that  such  paragraph 
is  not  repugnant  to  or  inconsistent  with  any  of  the  other  pro- 
visions of  the  will,  and,  therefore,  that  such  language  should 
be  given  its  ordinary  meaning  and  that  the  testatrix's  intent 
respecting  the  bequest  thereby  made  should  be  ascertained 
solely  from  the  language  so  employed. 

The  paragraph  of  the  will  which  is  the  subject  of  this  contro- 
versy is  as  follows: 

"  Second :  I  give,  devise  and  bequeath  to  my  daughter, 
Helen  Springer,  my  printing  office  and  bindery,  together  with 
all  the  presses,  bindery  machinery,  type,  paper  on  hand,  office 
furniture  and  equipment  of  every  nature  connected  with  said 
business;  also  all  my  household  furniture,  plate,  books,  pic- 
tures and  other  articles  of  use  or  ornament,  including  jewelry, 
together  with  the  diamond  rings  formerly  belonging  to  her 
father  and  one  formerly  belonging  to  Mrs.  Tucker  —  except 
four  diamond  rings,  one  with  emeralds  to  be  disposed  of  as 
hereinafter  mentioned.  Also  my  horses  and  carriages  and 
stable  equipment  of  every  kind.  Also  the  use,  possession  and 
control  for  and  during  the  term  of  her  natural  life,  provided 
she  pays  the  taxes  and  keeps  premises  in  good  repair,  of  my 
house,  No.  605  W.  Ferry  street,  in  the  city  of  Buffalo,  N.  Y. 
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Also  the  sum  of  five  thousand  dollars.  Should  the  said  prem- 
ises, 605  W.  Ferry  street,  not  be  in  my  possession  at  the  time 
of  my  death,  my  said  daughter  may  have  the  use  of  any  other 
one  house,  for  life,  under  the  same  terms  and  conditions  above 
mentioned,  of  which  I  may  die  seized.  The  said  premises, 
6()5  W.  Ferry  street,  or  any  other  premises  chosen  by  my  said 
daughter,  should  said  premises,  605  W.  Ferry  street,  not  be  in 
my  possession  at  the  time  of  my  death,  to  go  and  form  a  part 
of  my  residuary  estate  on  the  death  of  my  said  daughter." 

The  learned  surrogate  interpreted  the  provision  relating  to  the 
printing  office  and  bindery  of  the  decedent  as  only  bequeathing 
to  the  appellant  the  property  mentioned  in  such  provision,  viz., 
"my  printing  office  and  bindery,  together  with  all  the  presses, 
bindery  machinery,  type,  paper  on  hand,  office  furniture  and 
equipment  of  every  nature  connected  with  said  business,"  and 
that  under  such  clause  she  took  nothing  else.  The  contention 
of  the  appellant  is  that  because  of  such  language  and  certain 
other  provisions  of  the  will,  the  testatrix  intended  that  the 
appellant  should  have,  in  addition  to  the  printing  office  and 
bindery,  presses,  bindery  machinery,  type,  paper  on  hand, 
office  furniture,  etc.,  all  the  bills  receivable  and  any  deposits 
in  the  bank  which  might  exist  to  the  credit  of  the  printing 
business,  which  she  clainois  should  be  awarded  to  her  under  the 
words,  "  office  furniture  and  equipment  of  every  nature  con- 
nected with  said  business." 

As  before  suggested,  there  is  nothing  uncertain  or  ambig- 
uous about  the  provisions  of  the  will  to  which  attention  has 
been  called.  The  testatrix  said:  ^^  I  bequeath  to  my  daughter 
certain  property,"  all  of  which  was  specified,  none  of  it  having 
any  connection  with  biUs  receivable  or  with  a  credit  which 
might  exist  in  favor  of  the  testatrix  in  any  bank.  And  still  we 
are  asked  to  believe  that  from  the  whole  will  it  should  be 
inferred  that  the  intent  of  the  testatrbc  was  that  all  her  bills 
receivable,  perchance  involving  her  entire  estate,  should  be 
turned  over  to  her  legatee,  the  appellant  in  this  case. 

The  surrogate  has  charged  the  executors  with  the  amount  of 
such  bills  receivable  and  has  credited  them  with  the  amount  of 
the  indebtedness  against  the  printing  concern,  which  they  have 
App.  Div.— Vol.  CXLIX.        23 
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paid,  but  as  I  understand  the  position  of  the  appellant  it  is  that 
she  is  entitled  to  the  surplus  of  such  bills  receivable  after  pay- 
ment of  the  indebtedness  of  the  concern,  thereby  reducing  the 
interest  of  the  residuary  legatees. 

In  the  prevailing  opinion  a  good  deal  is  said  about  the  inten- 
tion of  the  testatrix  in  making  her  will;  among  other  things, 
that  she,  the  mother,  took  the  printing  concern  as  a  legacy 
from  the  father,  and  that  she  was  anxious  that  her  daughter 
should  continue  to  own  and  control  such  business  and  that  in 
order  to  do  so  successfully  it  was  necessary  that  she  should  have 
capital,  and  that  the  $5,000  as  a  specific  legacy  willed  to  the 
daughter,  was  not  intended  to  supply  such  capital.  I  have 
very  httle  notion  as  to  what  the  testatrix  intended  to  do  in  the 
premises.  I  do  not  know  but  that  as  matter  of  fact  she  was 
desirous  that  her  daughter  should  close  up  the  printing  estab- 
lishment and  go  into  some  other  business  where  she  would  not 
need  any  capital.  I  am  only  concerned  with  the  proposition  of 
law  as  to  whether,  when  a  testator  or  testatrix  says,  "  I  give 
and  bequeath  my  printing  oflSce  and  the  machinery  connected 
therewith  "  and  then  adds,  '*  and  all  office  furniture  and  equip- 
ment," that  language  means  that  there  is  given  to  such  legatee 
all  the  bills  receivable  accumulated  in  such  business  and  all  the 
money  that  may  be  deposited  in  the  bank  to  the  account  of  such 
business.  That,  as  it  seems  to  me,  is  precisely  what  the  appellant 
in  this  case  is  contending  for  and  what  the  prevailing  opinion 
about  to  be  handed  down  by  this  court  means.  A  testator  gives 
his  printing  office  and  bindery,  together  with  all  the  presses, 
bindery  machinery,  type,  paper  on  hand,  office  furniture  and 
equipment  of  eveiy  nature  connected  with  said  business.  Can 
that  mean  that  the  legatee  is  to  have  all  the  bills  receivable 
resulting  from  such  business,  which  perchance  may  be  ten 
times  more  valuable  than  all  the  things  specified  in  such  clause  I 

It  will  be  observed  that  the  testatrix  does  not  bequeath  the 
business  to  the  appellant;  but  she  bequeaths  to  her  certain  spec- 
ified things,  which  are  perfectly  well  known  and  imderstood 
if  we  give  heed  to  the  ordinary  meaning  of  the  English  lan- 
guage; but  it  is  said  that  somehow  in  this  case  '*  office  furniture 
and  equipment "  should  include  and  meian  cash  in  the  bank, 
and  moneys  which  have  become  due  and  owing  and  payable  to 
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the  testatrix  during  her  lifetime.  It  seems  to  me  that  the 
proposition  is  not  supported  by  good  logic  or  authority.  In 
Matter  of  Long  Island  L.  &  T.  Co.  (02  App.  Div.  5)  a  father 
willed  to  his  son  "  all  my  law  business,  law  books,  papers,  safe, 
bookcases  and  office  furniture,  and  all  property  pertaining  to 
my  business."  It  was  held  unanimously  that  the  fees  which 
the  father  had  earned  in  his  Ufetime  and  which  had  become 
valid  obligations  in  favor  of  his  estate,  did  not  pass  to  the  son 
under  such  will. 

In  Matter  of  Reynolds  (124  N.  Y.  388)  it  appeared  that  the 
testator  had  given  to  his  son  certain  real  estate  situate  in  the 
citj'  of  Rochester,  "  including  also  East  arcade  (so-called),  with 
all  the  lands,  buildings  and  appurtenances  thereunto  belonging, 
or  in  anywise  appertaining,  and  including  all  the  furniture  and 
personal  property  in  and  upon  the  same,  or  in  any  manner  con- 
nected therewith,  to  have  and  to  hold  the  same,"  etc.  The 
Court  of  Api)eals  held  that  the  personal  property,  including 
cash  and  bonds,  which  was  in  a  safe  in  and  upon  such  prop- 
erty, did  not  pass  to  the  legatee  by  such  bequest.  That  case 
contains  an  interesting  review  of  the  English  cases,  and  I  think 
that  no  case  in  the  whole  category  can  be  foimd  in  which  it  is 
held  or  intimated  that  the  words  "office  furniture  and  equip- 
ment of  every  nature  connected  with  said  business,"  include 
biUs  receivable  or  deposits  in  the  bank  to  the  credit  of  such 
business.  Other  cases  cited  by  the  learned  counsel  for  the 
respondents  are  instructive,  many  of  them  referred  to  in  the 
opinion  of  Judge  Parker  in  the  Reynolds  Case  (supra),  {Brown 
V.  Quintard,  177 N.  Y.  84;  Bitnyanv.  Pearson,  8  App.  Div.  80; 
Mann  v.  Mann,  li  Johns.  1,  affg.  1  Johns.  Ch.  231;  Fleming 
V.  BrooJCy  Schoales  &  L.  318;  Andreivs  v.  Shoj^pe,  84  Maine, 
170.)  Jarman  on  Wills  (Vol.  1,  p.  751)  collates  a  number  of 
such  authorities,  and  all,  as  it  seems  to  me,  are  of  the  same 
tenor  and  effect,  although  the  language  may  be  quite  different, 
that  a  testatrix  who  gives  to  a  legatee  a  certain  printing  office 
and  bindery,  together  with  all  the  presses,  bindery  machinery, 
type,  paper  on  hand,  office  furniture  and  equipment  of  every 
nature  connected  with  said  business,  does  not  intend  thereby 
to  bequeath  bills  receivable  which  may  have  l^een  the  result  of 
years  of  accumulation  and  constitute  perchance  practically  her 
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entire  estate.  The  language  employed,  given  its  ordinary 
interpretation,  does  not  say  or  mean,  as  it  seems  to  me,  any 
such  thing. 

I  conclude  that  the  decree  of  the  surrogate  is  right  and  should 
be  affirmed,  with  costs  payable  by  the  appellant. 

FooTE,  J.,  concurred. 

Decree  of  Surrogate's  Court  reversed  and  matter  remitted  to 
the  Surrogate's  Court,  with  directions  to  proceed  in  accordance 
with  the  opinion  of  Spring,  J.,  with  costs  and  disbursements 
to  the  appellant  payable  out  of  the  estate. 


Warren  Jacobus,  Appellant,  v,  Jamestown  Mantel  Com- 
pany, Eespondent. 

Fourth  Department,  March  6, 1912. 

BUls  and  notes  —  transfer  after  mattirity  —  corporation — ultra  vires  — 
accommodation  paper ->- principal  and  agent — when  notice  to  officer 
of  trust  company  notice  to  corporation  —  facts  not  showing  scheme  to 
defraud  corporation — when  treasurer  of  business  corporation  not 
authorized  to  sign  negotiable  paper  —  implied  authority,  when 
question  of  fact. 

Where  a  promissory  note  is  transferred  after  maturity  the  maker  when  sued 
by  the  transferee  may  take  all  defenses  available  against  the  transferor. 

A  business  corporation  has  no  power  to  issue  or  indorse  for  the  aoeommo- 
dation  of  others  promissory  not^es  in  which  it  has  no  interest. 

Where  the  note  of  a  corporation  made  for  the  accommodation  of  a  third 
person  is  transferred  after  maturity,  the  transferee  in  order  to  hold  the 
maker  must  show  that  his  transferor  was  a  holder  for  value  in  good  faith 
before  maturity. 

A  trust  company  which  at  the  instance  of  its  vice-president,  who  was  an 
active  member  of  its  investment  committee,  accepts  a  promissory  note, 
is  chargeable  with  his  knowledge  that  it  was  made  by  a  business 
corporation  for  the  accommodation  of  a  third  person. 

The  rule  that  notice  to  such  officer  is  not  notice  to  his  corporation  if  he  is 
engaged  in  a  scheme  to  defraud  his  company  for  the  benefit  of  himself 
and  others,  does  not  obtain  where  it  appears  that  when  at  the  time  he 
induced  the  corporation  to  take  the  note  he  did  not  know  of  its  invahdity 
as  corporation  accommodation  pjiper. 

Evidence  in  an  action  upon  an  acx?ommodation  note  made  by  a  business 
corporation  examined,  and  held^  that  the  court  was  justified  in  fiinding 
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that  although  an  officer  of  a  trust  company  having  induced  his  company 
to  discount  the  notes,  afterwards  converted  the  proceeds  which  were 
to  go  to  an  indorsee,  he  had  no  previous  intention  to  defraud  his 
corporation. 

It  seems ^  that  the  mere  fact  that  a  negotiable  instrument  is  signed  by 
an  officer  of  a  corporation  does  not  of  itself  prove  his  authority  to  issue 
the  instrument. 

The  by-laws  of  a  business  corporation  conferred  authority  only  on  its 
president  to  sign  negotiable  paper.  Evidence  examined,  and  Jield^ 
insufficient  to  show  a  waiver  of  the  by-law  so  as  to  give  tlie  treasurer  of 
the  corix>ration  implied  authority  to  sign  the  paper. 

Though  it  api>ears  that  the  treasurer  of  such  corporation  had  made  other 
notes  like  the  one  in  suit,  that  fact  alone  is  not  sufficient  to  charge  the 
corporation  with  liability  on  the  note  as  a  matter  of  law.  At  most  the 
acquiescence  of  the  corporation  in  the  signing  of  promissory  notes  by  its 
treasurer  contrary  to  the  by-laws  raised  a  question  of  fact  as  to  his 
authority  to  do  so. 

McLennan,  P.  J.,  and  Kruse,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Warren  Jacobus,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Chautauqua  on  the  28th  day 
of  August,  191 1,  upon  the  verdict  of  a  jury,  rendered  by  direc- 
tion of  the  court,  dismissing  the  complaint,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  15th  day  of  August, 
1911,  denying  the  plaintiff's  motion  for  a  new  trial  made  upon 
the  minutes. 

Yorke  Alleriy  for  the  appellant. 

August  Becker y  for  the  respondent. 

RoBSON,  J. : 

The  action  is  based  upon  a  promissory  note,  of  which  the 
following  is  a  copy: 

"$2,500.00  New  York,  Oct  8,  1909. 

**  Six  months  after  date  we  promise  to  pay  to  the  order  of 
ourselves  Two  Thousand  five  Hundred  &  00/100  Dollars  at 
Newton  Trust  Co.,  Newton,  N.  J.     Value  received. 

"JAMESTOWN  MANTEL  CO. 

"Geo.  M.  Turner,  Treas.'' 
Indorsed:  "Jamestown  Mantel  Co. 

"Geo.  M.  Turner,  Treas." 
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This  was  the  last  of  a  series  of  renewals  of  like  tenor  the 
original  note  of  the  series  bearing  date  August,  1907, 

The  defendant,  Jamestown  Mantel  Company,  is  a  domestic 
manufacturing  corporation  located  in  Chautauqua  county,  and 
the  original  note  of  the  series  was  purchased  by  the  Newton 
Trust  Company,  a  banking  corporation  located  at  Newton, 
N.  J.  Plaintiff  is  the  holder  of  the  note  in  suit  by  transfer 
thereof  from  the  Newton  Trust  Company  after  maturity. 
His  connection  with  the  transaction  is  not  explained  further 
than  that  simjjle  fact.  Of  course,  any  defense  to  the  note,  if 
it  were  still  owned  by  the  trust  company,  remains  equally 
available  to  defendant  in  this  action. 

It  is  not  disputed  that  the  original  note  was  an  accommoda- 
tion note  pure  and  simple,  that  defendant  had  none  of  the 
proceeds  thereof,  received  no  advantage  therefrom  in  any  way 
and  had  no  power  expressly  conferred  upon  it  to  make  accom- 
modation paper.  Prima  facte  the  note,  as  well  as  each  of  the 
renewals,  was  entirely  imauthorized,  and,  therefore,  invalid; 
for  it  is  well  established  that  a  corporation  has  no  power  to 
issue,  or  indorse  for  the  accommodation  of  others,  notes  in  which 
it  has  no  interest.  {National  Park  Bank  v.  German- Ameri- 
can Mutual  Warehousing  &  S,  Co.,  116  N.  Y.  281;  Fox  v. 
Rural  Home  Co.,  90  Hun,  365;  affd.,  157  N.  Y.  684.)  It  was 
necessary,  therefore,  for  plaintiff  to  show  that  his  transferor, 
Newton  Trust  Company,  was  a  holder  for  value  in  good  faith 
and  before  maturity. 

The  Newton  TriLst  Company  invested  to  a  considerable  extent 
in  commercial  paper,  and  its  directors  had  named  an  invest- 
ment committee  consisting  of  three  members  of  the  directorate, 
viz.:  Hough,  its  president;  Searing,  its  vice-president,  and 
George,  apparently  a  directx)r.  Plaintiff's  witness,  Hough, 
testified  that  the  duties  of  this  committee  included  the  purchase 
and  sale  of  ^^such  paper  as  might  be  for  the  interest  of  the 
bank  to  buy  or  sell.  When  the  bank  had  money  to  loan  it 
would  advise  the  Conamittee  in  New  York  of  the  fact,  and  ask 
them  to  purchase  paper;  secure  some.  Sometimes  they  would 
call  us  up  and  ask  us  if  we  had  any  money  to  loan,  and  state 
at  the  same  time  that  they  had  some  good  paper  in  which  we 
could  invest  if  we  had  the  fimds."    And  on  such  occasions,  if 
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they  recommended  the  paper,  if  the  bank  had  the  money, 
"we  would  say  send  it  on."  The  trust  company's  connection 
with  the  note  in  question  originated  "under  such  a  method." 
The  investment  committee  was  appointed  for  the  purpose  of 
passing  on  all  of  that  paper.  Hough  lived  at  Newton  and  Sear- 
ing and  Greorge  were  the  constituent  members  of  the  firm  of 
Searing  &  George,  bankers  and  brokers,  doing  business  in  the 
dty  of  New  York.  Searing  was  a  lawyer,  as  well  as  a  banker, 
and  besides  being  vice-president  of  the  Newton  Trust  Company, 
seems  to  have  been  connected  with  another  trust  company  at 
Dover,  N.  J.,  and  was  also  the  president  of  a  railroad  corpora- 
tion known  as  the  Delaware  and  Eastern  Railroad.  Welch,  a 
lawyer  doing  business  in  New  York,  was  the  attorney  for  this 
railroad  company,  and  also  acted  as  Searing's  attorney.  He 
had  also  done  some  business  for  tiie  defendant.  In  August, 
1907,  the  railroad  company  was  indebted  to  Welch  in  a 
considerable  amount  for  services;  and,  as  a  result  of  his 
demand  upon  Searing,  its  president,  for  a  payment  on  accoimt, 
the  company  not  then  being  in  funds,  he  was  told  by  Searing 
that  if  he  *^  could  borrow  a  note  from  somebody  for  a  short 
time,"  Searing  would  have  it  discounted  for  him  at  one  of 
Searing's  trust  companies.  Welch  then  saw  Turner,  the  treas- 
urer of  defendant,  and  got  the  original  note  of  the  series. 
This,  ae  he  testifies,  he  delivered  to  Searing,  who  said  "he 
would  try  to  have  it  discounted  for  me  at  one  of  his  trust  com- 
panies, meaning  the  Newton  Trust  Company  and  the  Dover,  he 
represented  that  he  controlled  both  of  them.  Then  I  gave  him 
the  note  and  he  said  he  would  send  me  the  proceeds."  Searing 
thereupon  called  Hough  at  Newton  on  the  telephone,  and, 
though  Hough  does  not  recollect  the  conversation  in  any  of  its 
details,  an  arrangement  seems  to  have  been  made  by  which  the 
trust  company  was  to  take  the  note,  for  on  the  sixth  of 
August  Searing  inclosed  it  in  a  letter  to  Hough  stating  that 
he  was  inclosing  it  in  accordance  with  the  telephone  conversa- 
tion of  that  date,  and  asking  that  he  remit  the  proceeds.  On 
receipt  of  the  note  Hough  inclosed  in  a  letter  to  Searing  a  draft 
for  $2,425  payable  to  the  order  of  Searing  &  Co.,  stating  it  was 
net  proceeds  of  note  of  Jamestown  Mantel  Company.  Searing 
cashed  the  draft,  and,  instead  of  turning  the  proceeds  over  to 
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Welch,  kept  them,  telling  Welch  that  his  companies  were  not 
then  in  funds,  but  that  he  might  be  able  to  get  it  later.  Before 
the  note  matured  he  told  Welch  he  had  discounted  the  note; 
but  had  used  the  money  himself,  as  he  needed  it  very  badly. 
When  the  note  became  due,  Welch,  at  Searing's  request,  got 
from  Turner  a  renewal;  and  thereafter,  as  the  notes  matured, 
renewals  were  obtained  by  Welch  from  the  same  source,  and 
sent  by  him  or  Searing,  usually  with  his  check  for  the  dis- 
count, for  which  he  was  then  or  thereafter  reimbursed  by 
Searing.  Hough  says  that  he  did  not  know  the  defendant,  or 
Turner,  or  where  the  corporation  was  located,  and  made  no 
inquiry  as  to  the  note  or  the  financial  responsibility  of  defend- 
ant; and,  as  he  says,  '^  Simply  the  fact  that  it  came  to  us  from 
two  members  of  this  investment  committee  who  had  facilities 
for  knowing  all  about  it,  satisfied  me."  Again  he  says:  "I 
relied  on  the  information  of  the  purchasing  committee."  This 
trust  company,  as  is  apparent  from  the  evidence,  had  had 
many  dealings  with  Searing  &  Co.  in  the  purchase  of  similar 
securities;  and  its  management  was  willing  to  rely  upon  the 
judgment  of  those  members  of  its  investment  committee.  Sear- 
ing's judgment  being  esi)ecially  favored,  as  to  the  merit  of 
securities  in  which  they  dealt;  and  also  to  be  content  to  deal 
with  them  in  the  dual  capacity  of  brokers  selling  commercial 
paper  and  members  of  its  own  investment  or  purchasing 
committee. 

Searing  had  full  knowledge  of  the  fact  that  this  was  an 
accommodation  note.  It  is  a  familiar  principle  that  notice 
coming  to  an  officer  of  a  company  {i.  e..  Searing,  the  vice- 
president  and  active  member  of  its  investment  committee, 
having  by  direct  delegation  personal  supervision  and  manage- 
ment of  similar  concerns  for  it)  is  notice  to  the  company.  But 
plaintiff  claims  that  this  case  comes  within  the  exception  to 
this  general  principle,  that  when  the  officer  to  whom  the  notice 
came  was  not  at  the  time  acting  in  good  faith  for  his  com- 
pany, but,  on  the  contrary,  in  the  execution  of  some  sinister 
scheme  of  his  own  at  the  expense  of  his  company,  and  for  the 
benefit  of  himself  or  other's  in  hostility  to  his  company  —  that 
then  notice  to  him  is  not  notice  to  his  company.  Among 
the  many  cases  in  which  this  exception  has  been  recognized 
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are  Brooklyn  Distilling  Co.  v.  Standard  Distilling  &  Dis- 
tributing Co.  (193  N.  Y.  551)  and  Henry  v.  Allen  (151  id.  1). 
But  the  facts  as  shown  by  the  evidence  do  not  bring  this 
case  within  the  exception.  Searing's  proposition  to  Welch 
was  that  he  should  borrow  a  note,  which  he  would  have  dis- 
counted. This  indicated  only  that  Searing  intended  that  an 
accommodation  note,  valid  as  such,  was  then  in  his  mind. 
From  whom  it  was  to  be  obtained  was  not  discussed.  Welch, 
acting  on  the  suggestion,  produced  the  note  in  question. 
Whether  it  was  or  was  not  valid  was  not  then,  or  at  any  time, 
the  subject  of  discussion  between  Searing  and  Welch;  and  the 
evidence  does  not  point  to  the  conclusion  that  either  of  them 
then  had  in  mind  the  fact  that  the  note  was  invalid,  as  being 
corporation  accommodation  paper.  For  aught  that  appears, 
they  both  might  then  have  honestly  believed  that  the  note  was 
just  as  valid  as  any  other  accommodation  paper.  If  that  be 
true,  then  certainly  no  intention  to  defraud  the  trust  company 
can  be  presumed,  so  long  as  Searing's  action  can  be  explained 
consistently  with  an  honest  purpose.  {Lopez  v.  Campbelly  163 
N.  T.  340.)  Doubtless  Searing's  intent  and  purpose  in  the 
transaction  was  to  be  determined  by  the  trial  court  as  matter 
of  fact.  This  he  has  apparently  passed  upon  favorably  to 
defendant's  claim  that  no  intention  to  defraud  or  act  adversely 
to  the  interests  of  his  principal  in  the  transaction,  the  Newton 
Trust  Company,  was  shown.  The  trial  justice  says  in  his 
opinion:  "His  [Searing's]  interest  was,  therefore,  not  such  as 
to  suggest  a  scheme  to  defraud  his  principal,  in  which  case  the 
presumption  is  he  would  not  disclose  but  rather  keep  secret 
what  would  expose  and  defeat  his  purpose.  It  is  true  after  the 
bank  remitted  the  proceeds  of  the  note  Searing  converted 
them;  but  there  is  nothing  in  the  evidence  even  tending  to  show 
that  he  had  formed  a  purpose  to  convert  before  he  received  the 
proceeds.  The  mere  fact  that  he  did  convert  is  not  enough  to 
raise  the  presumption  that  he  planned  this  out  so  he  could  steal 
the  money."  Such  a  finding  is  supported  by  the  evidence  and 
should  not  be  disturbed.  Upon  this  ground  alone  the  judg- 
ment should  be  affirmed. 

Appellant  is  also  confronted  with  the  initial  difficulty  that 
it  does  not  appear  that  the  note  is  in  fact  the  note  of  def end- 
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ant.  Defendant  was  the  payee  named  in  it  and  in  each  in 
the  succession  forming  the  series  of  renewals.  They  were 
signed  "Jamestown  Mantel  Co.,  Gfeo.  M.  Turner,  Trees.,'' 
and  indorsed  in  like  manner.  Of  course  a  corporation  must 
necessarily  act  by  agents,  and  they,  "  like  natural  persons,  are 
bound  only  by  the  acts  and  contracts  of  their  agents  done  and 
made  within  the  scope  of  their  authority."  (Alexander  v. 
Cauldwelly  83  N.  T.  480, 485.)  The  note  and  its  renewals  were 
all  concededly  made  and  signed  by  defendant's  treasurer.  I 
quote  from  Daniel  on  Negotiable  Instruments  (Vol.  1  [5th  ed.], 
§  394):  "The  treasurer  of  a  corporation  authorized  to  pay  and 
discharge  a  debt  is  not  thereby  empowered  to  execute  a  note 
for  it,  being  without  f imds  in  hand.  And  the  treasurer  of  a 
corporation  is  not  such  an  officer  as  is  vested  with  implied 
power  to  make  negotiable  paper  in  its  name,  though  particular 
circimistances  might  exist  which  would  create  such  an  implied 
power."  To  a  similar  effect  are  the  statements  in  reference  tx> 
the  same  subject  found  in  Edwards  on  Bills  (§  65)  and  Beach 
on  Private  Corporations  (Vol.  2  [2d  ed.],  §  804).  Indeed,  it 
would  seem  that  without  proof  of  authority  to  make  nego- 
tiable paper  the  simple  fact  that  such  paper  was  signed  by  any 
officer  of  a  corporation,  even  the  president  and  secretary,  does 
not  show  that  it  was  made  by  its  authority.  {People^s  Bank  v. 
SL  Anthony's  R.  C.  Church,  109  N.  T.  512,  523.)  It  is  true 
that  authority  may  be  shown  in  various  ways.  But  in  this 
case  defendant's  by-laws,  which  are  in  evidence,  gave  such 
authority  only  to  its  president.  Implied  authority  in  the  treas- 
urer to  sign  notes  for  it  was  sought  to  be  established  on  the 
trial  by  showing  that  the  treasurer  had  in  fact  signed  other 
notes  for  the  corporation.  One  such  note,  made  about  the  time 
the  original  of  the  series  in  question  was  made,  was  proved,  and 
also  the  fact  that  it  had  been  paid  by  defendant.  Turner  him- 
self swears  that  he  signed  other  notes  and  that  he  believes  the 
company  honored  them.  There  is  also  some  general  evidence 
by  a  banker  and  a  bookkeeper  of  defendant  that  notes  signed 
by  the  treasurer  were  paid  by  the  company.  The  dates  or  par- 
ticulars of  these  notes  are  not  given,  and  the  evidence  is  mcst 
general  in  character,  entirely  insufficient  to  warrant  a  finding 
that  the  provisions  of  the  by-laws  were  consciously  and  inten- 
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tionally  disregarded,  and  implied  authority  conferred  upon  the 
treasurer  to  do  what  they  by  express  provision  had  limited  to 
the  president  as  a  power  to  be  exercised  by  him  alone.  It 
should  also  be  observed  that  as  Turner  says  the  other  notes  of 
the  company,  which  he  signed,  were  all  made  and  honored  in 
the  ordinary  course  of  business  of  the  company,  and  there  is 
absolutely  no  evidence  to  show  that  he  ever  had  signed 
an  acccommodation  note  in  the  company's  name,  except  those 
of  this  series.  Though  it  had  been  shown  that  Turner  had 
made  many  other  notes  in  manner  like  the  one  in  question, 
that  of  itself  would  not  be  suflScient  to  charge  defendant  as 
matter  of  law  with  liabihty  on  the  note  in  question.  {National 
Bank  v.  Navassa  Phosphate  Co.,  56  Him,  136.)  At  most, 
even  a  long  acquiescence  in  the  practice  of  permitting  such 
signing  and  indorsement,  not  otherwise  directly  authorized,  or 
done  by  authority  necessarily  to  be  inferred  from  the  circum- 
stances, presents  simply  a  question  of  fact  to  be  passed  upon 
as  other  questions  of  fact  are  determined,  {Bank  of  Motion- 
gahela  Valley  v.  Weston,  159  N.  Y.  201;  Smith  v.  WestoJi, 
Id.  194.)  The  questions  there  considered  involved  the  right  of 
a  partner  to  indorse  the  partnership  name  as  accommodation 
indorser;  but  the  same  principle  apphes  here.  The  by-laws 
gave  no  authority  to  the  treasurer  to  sign  notes.  In  fact,  as 
I  have  said,  such  authority  was  withheld  because  it  was  in 
terms  conferred  upon  another  officer.  It  was,  therefore,  as 
was  said  by  Cullen,  J.,  in  Bangs  v.  National  Macaroni  Co. 
(15  App.  Div.  522),  "fiecessary  for  the  plaintiff,  in  order  to 
establish  the  liability  of  the  defendant  upon  the  notes,  to  show 
either  acquiescence  or  ratification  by  the  trustees  of  the  power 
assumed  by  the  ti'easurer  to  issue  notes,  or  such  a  course  of 
dealing  by  that  officer  and  such  negligence  on  the  part  of  the 
trustees  as  would  estop  the  defendant  from  denying  the  treas- 
urer's authority.  *  *  *  The  evidence  we  think  in  this  case 
is  insufficient  for  this  purpose.  At  most  it  presented  no  more 
than  a  question  of  fact  for  the  jury."  In  support  of  the  ver- 
dict directed  that  fact,  it  should  be  assiuned^  was  found  in  favor 
of  defendant's  contention.  No  question  of  estopi)el  arises;  for 
so  far  as  appears  no  one  connected  with  the  Newton  Trust  Com- 
pany ever  knew  of  Turner,  his  relations  to  or  connection  with 
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defendant,  or  his  activities  as  its  officer,  till  the  first  note  of 
the  series  was  presented. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

AU  concurred,  except  McLennan,  P.  J.,  and  Kruse,  J.,  who 
dissented,  in  an  opinion  by  McLennan,  P.  J. 

McLennan,  P.  J.  (dissenting): 

Many  of  the  facts  in  this  case  are  not  in  dispute.  The  plain- 
tiff is  the  assignee  of  a  trust  company,  organized  imder  the 
laws  of  the  State  of  New  Jersey,  and  he  brings  this  action  to 
recover  upon  a  promissory  note  which  was  held  by  such  trust 
company  and  transferred  to  him,  which,  in  form,  was  made  by 
the  Jamestown  Mantel  Company,  a  domestic  corporation,  signed 
and  executed  by  its  treasurer,  a  Mr.  George  M.  Turner.  The 
action  is  brought  to  recover  upon  a  renewal  note,  bat  the  valid- 
ity of  such  note  and  the  right  of  the  plaintiff  to  recover  thereon 
depend  entirely  upon  the  original  note  and  the  circumstances 
under  which  it  was  given. 

It  appears  that  one  Mr.  Hough  was  president  of  the  Newton 
Trust  Company,  plaintiff's  assignor,  and  that  a  Mr.  Searing, 
who  was  an  attorney  and  counselor  at  law  and  also  a  member 
of  a  brokerage  firm  in  the  city  of  New  York,  was  vice-presi  * 
dent  of  the  Newton  Trust  Company,  and  that  his  partner  in 
such  brokerage  firm  was  also  a  director  of  the  Newton  Trust 
Company.  Searing  was  also  president  of  a  railroad  corpora- 
tion, and  one  Welch  was  in  the  employ  of  said  railroad  corpora- 
tion and  had  also  rendered  personal  services  for  Searing.  It 
appears  that  their  relations  were  close  and  confidential.  At  a 
certain  time  Welch  demanded  of  Searing,  as  president  of  the 
railroad  corporation,  payment  for  services  rendered  by  him  to 
such  corporation.  Searing  said,  in  substance,  "  We  are  short 
of  money;  you  procure  a  note  [nothing  said  about  the  char- 
acter of  the  note]  for  $2,500,  and  I  will  procure  it  to  be  dis- 
coimted."  Thereupon  Welch  went  to  Turner,  the  treasurer  of 
the  defendant  corporation,  and  procured  from  him  a  note  of 
such  corporation,  signed  and  executed  by  him  as  treasurer  and 
deUvered  to  Welch.  Welch  took  such  note,  delivered  it  to  Sear- 
ing, and  Searing,  knowing  that  no  consideration  had  passed  to 
the  Jamestown  Mantel  Company  for  such  note,  sent  it  to  the 
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president  of  the  Newton  Trust  Company,  plaintiff's  assignor, 
and  asked  that  it  be  discounted.  The  president  of  the  trust 
company,  fully  believing  that  Searing  was  sending  to  him  a 
vahd  instrument,  discounted  the  same  and  sent  the  proceeds  to 
Sealing,  who  was  one  of  the  committee  on  investments,  and  a 
lawyer,  who  would  be  presumed  to  know  the  law  in  such 
regard.  Searing  received  the  proceeds  and  stole  or  appropri- 
ated the  money  to  his  own  use.  When  Welch  came  to  demand 
the  results  of  the  note  which  he  had  procured.  Searing  suggested 
that  he  had  been  hard  pressed,  that  it  was  absolutely  necessary 
that  he  should  have  some  money,  and  that  he  had  in  fact  used 
the  proceeds  of  such  note  for  his  personal  use  or  benefit.  By 
promises  made  by  Searing  to  Welch  that  he  would  eventu- 
ally be  taken  care  of  in  the  transaction,  nothing  further  devel- 
oped for  a  time.  The  note  thus  originally  given  was  renewed 
from  time  to  time,  first  at  the  instance  of  Searing;  then, 
through  the  instrumentaUty  of  Welch,  the  treasurer  of  the 
Jamestown  Mantel  Company  executed  s,  renewal  of  the  note, 
and  in  that  manner  the  giving  of  a  renewal  note  was  continued 
until  the  action  was  brought  to  recover  upon  the  note  involved 
in  this  lawsuit. 

Under  the  circumstances  disclosed  by  the  evidence  in  this 
case  I  think  it  conclusively  appears  that  Searing  entered  upon 
the  perpetration  of  his  fraud  upon  his  trust  company  when  he 
received  the  note  of  the  Jamestown  Mantel  Company  from 
Welch,  then  knowing  full  well  that  the  Jamestown  Mantel 
Company  was  not  indebted  to  Welch  for  services  or  other- 
wise, because  he,  Welch,  had  been  employed  serving  the  rail- 
road corporation  of  which  Searing  was  president,  and  serv- 
ing Searing.  So  that  my  conclusion  is  that  the  Newton  Trust 
Company  took  the  note  without  knowledge  of  its  infirmity; 
that  it  was  not  charged  with  knowledge  such  as  was  obtained  by 
Searing,  although  an  officer  and  director  of  the  trust  company, 
when  engaged  in  an  attempt  to  perpetrate  a  fraud  upon  such  trust 
company,  the  essential  of  its  success  being  that  the  trust  com- 
pany should  not  know  his  design  in  the  premises.  The  authori- 
ties pro  and  con  are  cited  in  the  opinion  of  Justice  Robson. 

The  question  remains  whether  in  any  event  the  defendant  is 
liable,  because  it  is  said  that  the  treasurer  had  no  authority  to 
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sign  an  acconunodation  note.  He  had  authority,  as  appears  by 
the  uncontradicted  evidence,  to  sign  notes,  and  I  fail  to  under- 
stand how  a  purchaser  in  good  faith  is  called  upon  to  determine 
whether  one  note  signed  by  the  treasurer  represents  an  equiva- 
lent to  the  corporation,  or  whether  another  signed  in  the  same 
manner  may  be  regarded  as  an  accommodation  note,  when 
either  of  the  notes  comes  into  the  hands  of  an  honest  purchaser 
for  value.  K  I  am  right  in  my  first  conclusion  that  the  Newiion 
Trust  Company  took  this  note  in  good  faith,  believing  it  to  be 
the  vaUd  obligation  of  the  defendant  corporation,  then  it  fol- 
lows, as  it  seems  to  me,  that  it  was  entitled  to  recover  upon 
such  note. 

I  think  the  holding  is  contrary  to  the  evidence,  that  the 
Newton  Trust  Company  knew,  or  under  the  circumstances  was 
chargeable  with  knowledge,  that  the  note  in  question  was  an 
illegal  or  invalid  instrument.  I  think  that  the  knowledge  of 
Searing,  although  one  of  the  investment  committee,  who  was, 
as  the  evidence  conclusively  shows,  engaged  in  a  scheme  to 
foist  upon  the  trust  company  for  his  own  pmposes  paper  which 
he  knew  was  invahd,  was  not  chargeable  or  imputable  to  the 
trust  company,  and,  therefore,  that  the  trust  company  took  such 
note  and  all  the  renewals  thereof  in  good  faith,  and  that  the 
defendant,  through  its  treasurer  having  put  such  note  wpon 
the  market,  which  could  not  be  distinguished  from  other  notes 
which  clearly  he  was  authorized  to  execute,  viz.,  those  neces- 
sary in  the  ordinary  transaction  of  its  business,  is  liable  to  the 
Newton  Trust  Company,  or  its  assignee,  upon  the  note  exe- 
cuted and  delivered  by  its  treasurer. 

In  any  event  the  purpose  of  Searing  was  fraudulent,  in  that 
his  intent  was  to  procure  the  note  to  be  discounted  to  pay  the 
obligations  of  himself  or  his  company  to  Welch,  which  was 
equally  as  fraudulent  as  against  his  bank  as  if  he  had  determined 
in  advance  of  receiving  the  proceeds  of  the  note  to  apply  such 
proceeds  to  his  own  use. 

I  conclude  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

Kruse,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Prtmtano  Llnnone,  as  Administrator,  etc.,  of  Frank  Aloise, 
Deceased,  Respondent,  v.  United  Engineering  and  Con- 
struction Company,  Appellant. 

Fourth  Department,  March  6,  1912. 

Maater  and  servant  —  negligence  —  death  by  explosion  of  dynamite  — 
evidence  —subsequent  precautions. 

Action  to  recover  for  the  death  of  one  killed  by  an  explosion  of  dynamite 
used  for  rock  excavation.  Held^  that  the  jury  were  justified  in  finding 
the  master  negligent  in  failing  to  employ  means  to  give  warning  to 
employees  that  a  blast  was  about  to  be  fired. 

In  such  action  it  is  reversible  error  to  allow  the  plaintiff  to  show  that  after 
the  accident  the  defendant  used  a  whistle  to  notify  employees  that  a 
blast  was  about  to  be  fired. 

Appeal  by  the  defendant,  the  United  Engineering  and  Con- 
struction Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  on  the  30th  day  of  June,  1911,  upon  the  ver- 
dict of  a  jury  for  $1,000,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  29th  day  of  June,  1911,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Clinton  B.  Gihhs  [Layton  H.  Vogel  with  him  on  the  brief], 
for  the  appellant. 

Horace  O.  Lanza  and  Angelo  F.  Scalzo,  for  the  respondent, 

RoBSON,  J. : 

Plaintiff's  intestate,  an  employee  of  defendant,  and  being 
then  engaged  in  its  service,  was  injured  by  an  explosion  of 
dynamite  used  by  it  in  rock  excavation.  His  death  followed  as 
a  i-esult  of  the  injury.  Plaintiff  based  his  claim  that  the 
injtiry  was  due  to  defendant's  negligence  principally  upon  the 
charge  that  the  system,  or  method,  then  employed  by  it  to  give 
warning  to  its  employees  that  a  blast  was  about  to  be  fired  was 
insufficient  and  improper.  Evidence  was  presented  tending  to 
prove  that  tlie  warning  signals  used  by  others  for  that  purpose 
included  the  soimding  of  a  steam  whistle,  or,  in  the  absence  of 
the  means  of  giving  that  warning,  by  blowing  a  horn.  A  find- 
ing that  the  system  of  signals  then  in  use  by  defendant  w^as 
inadequate  was  warranted  by  the  proof.     But  the  question  of 
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the  inadequacy  of  the  signals  then  employed  was  a  close  one. 
Plaintijff  was  permitted  to  show  that  after  the  accident  defend- 
ant itself  adopted  and  thereafter  continued  the  practice  of  sound- 
ing a  steam  whistle  as  a  signal  that  a  blast  was  about  to  be  fired. 
Defendant  duly  objected  to  this  evidence  and  exception  was 
taken  to  its  reception.  We  think  this  evidence  was  incom- 
petent. It  was  offered  and  received  as  a  part  of  plaintiff's  evi- 
dence in  chief  and  could  be  considered  as  then  material  only  for 
the  purpose  of  showing  defendant's  negligence  at  the  time  of  the 
accident.  Evidence  of  alterations,  repairs  or  improvements 
made  by  defendant  after  an  accident  is  usually  incompetent 
either  to  show  defective  conditions  at  the  time  of  the  accident, 
or  for  other  purposes.  {Corcoran  v.  Village  of  Peekskill^  108 
N.  Y.  151;  Getty  v.  Ihwn  of  Hamlin,  127  id.  636;  Young  v. 
Mason  Stable  Co.,  Ltd,,  96  App.  Div.  305,  310.)  The  apparent 
reason  why  such  evidence  is  both  incompetent  and  prejudicial 
is  thus  stated  by  O'Brien,  J.,  in  Clapper  v.  Totun  of  Water- 
ford  (131  N.  Y.  382,  390):  "  Upon  whatever  pretence  such  evi- 
dence is  put  into  the  case  it  is  generally  used  to  mislead  the 
jury.  It  is  sometimes  accepted  by  them  as  an  admission  of 
negligence,  and  its  natural  tendency  is  imdoubtedly  to  influence 
them  in  that  direction.  Whether  the  defendant  was  negligent 
was  a  question  to  be  decided  upon  the  facts  as  they  existed  at 
the  time  of  the  injury,  and  anything  that  was  done  by  the 
commissioner  afterwards  could  have  no  legitimate  bearing  on 
that  question,  and  since  this  action  now  lies  against  the  town 
such  testimony  should  be  excluded."  (See,  also,  8  Encyc.  Ev. 
914-918.)  Evidence  of  a  subsequent  change  in  the  system  or 
method  of  conducting  defendant's  business  is  also  incompetent 
for  a  like  reason.  {Baird  v.  Daly,  68  N.  Y.  547,  551;  Motey 
V.  Pickle  Marble  &  Oranite  Co.,  74  Fed.  Eep.  155,  159; 
Smithern  Ry.  Co.  v.  Simpson,  131  id.  705.) 

The  case  appearing  in  the  record  now  before  us  does  not  pre- 
sent anything  to  show  that  defendant  claimed  that  it  was,  at 
the  time  of  the  accident,  impracticable  to  give  a  warning  sig- 
nal by  the  use  of  a  horn,  a  method  suggested  by  plaintiff's 
witnesses  as  a  proper  one,  and  no  other  fact  or  condition 
appears  as  a  reason  why  this  evidence  was  competent  as  being 
an  exception  to  the  general  rule  that  it  is  inadmissible. 
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The  judgment  and  order  should  he  revei-sed  and  a  new  trial 
granted,  with  costs  of  this  appeal  to  appellant  to  ahide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


International  Text  Book  Company,  Eespondent,  v.  John 
Fox,  Sr.,  and  John  Fox,  Jr.,  Appellants. 

Fourth  Department,  March  6,  1912. 

Pleading  —  misjoinder  of  actions  — joinder  of  action  against  infant  with 
action  on  parent's  guarantee  —  Justice's  Court  —  practice  —  objection 
to  misjoinder  of  actions. 

An  action  against  an  infant  on  a  contract  whereby  he  was  to  receive 
instruction  from  the  defendant  cannot  be  united  with  an  action  against 
his  parent  on  a  collateral  contract  guaranteeing  payment  by  the  infant. 

Where  in  an  action  in  a  Justioe^s  Court  the  allegations  against  said 
defendants  ar3  sufficient  to  constitute  separate  actions  against  each,  the 
misjoinder  cannot  be  attacked  by  demurrer  although  it  appears  upon 
the  face  of  the  complaint. 

While  the  Code  of  Civil  Procedure  does  not  prescribe  the  remedy  avail- 
able to  a  defendant  in  a  Justice^s  Court  for  a  misjoinder  of  actions,  it 
seems  that  the  objection  to  the  defect  should  be  raised  in  the  answer  by 
plea  in  abatement. 

The  objection  to  the  misjoinder  of  actions  aforesaid  is  sufficiently  raised 
in  a  Justice's  Court  where  the  answer  alleges  that  there  was  a  misjoinder 
of  parties  defendant,  that  the  parties  could  not  be  joined  in  a  single 
cause  of  action,  etc. 

McLenxan,  p.  J.,  and  Krusb,  J.,  dissented,  the  former  with  opinion. 

Appeal  by  the  defendants,  John  Pox,  8r.,  and  another,  from 
a  judgment  of  the  County  Court  of  Cattaraugus  county  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  said 
county  on  the  25th  day  of  June,  1909,  reversing  a  judgment  of 
the  Justice's  Court  in  favor  of  the  defendants. 

Henry  Donnelly y  for  the  appellants. 

M.  B.  Jewell,  for  the  respondent. 
App.  Div,~  Vol.  CXLIX.        24 
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Spring,  J, : 

The  action  was  commenced  in  Justice's  Court  against  the 
defendant,  John  Fox,  Jr.,  an  infant,  on  a  written  agreement 
whereby  he  subscribed  for  a  scholarship,  and  was  to  receive 
instruction  in  bookkeeping  and  business  forms  of  the  plaintiiBf, 
and  was  to  pay  therefor  sixty  dollars  and  eighty  cents,  in 
monthly  installments  of  three  dollars  each  after  the  first  cash 
pajnnent  which  was  made,  the  complaint  alleging  that  there 
was  due  and  impaid  on  said  agreement  the  sum  of  forty  dollars 
and  eighty  cents. 

There  was  also  set  out  in  the  complaint  a  cause  of  action 
against  the  defendant  John  Fox,  Sr.,  on  a  collateral  contract, 
guaranteeing  "  the  payment  of  said  scholarship  in  accordance 
with  the  terms  of  said  contract "  with  the  son. 

Separate  answers  were  interposed,  each  containing  certain 
denials  alleging  other  defenses,  and  the  answer  of  the  defend- 
ant's son  contains  this  averment:  '*The  defendant  further 
answering  the  complaint  herein  alleges  that  there  is  a  mis- 
joinder of  parties  defendant  herein.  That  the  said  defendants 
cannot  be  joined  in  this  cause  of  action  as  party  defendants; 
that  it  is  improper  to  join  them  as  such." 

The  answer  of  the  codefendant,  among  other  matters,  alleges 
^'  that  there  is  a  misjoinder  of  parties  defendants." 

At  the  trial  the  plaintijff  offered  in  evidence  the  contract 
\vith  the  independent  agreement  of  guaranty  of  Fox,  Sr., 
indorsed  thereon.  Objection  was  interposed,  setting  forth 
among  other  groimds:  ''  That  part  of  it  purports  to  be  a  direct 
contract  with  John  Fox,  Jr.,  and  the  other  portion  on  another 
ieaf  is  a  guarantee  with  John  Fox,  father,  and  that  this  action 
can't  be  maintained  jointly  against  these  parties.  On  the 
ground  that  it  is  incompetent  and  can't  be  received  in  the  con- 
dition the  action  is  now  in.  That  there  is  a  misjoinder  of 
parties  defendant.  That  this  alleged  paper  contains  two  con- 
tracts, one  direct  with  one  of  the  defendants  and  the  other 
collateral  with  the  other  one.     That  it  is  not  proper." 

The  objection  was  sustained,  the  justice  remarking:  '*  I  don't 
think  it  would  be  competent  as  against  both  of  the  defend- 
ants." The  plaintiff  then  rested  and  the  defendant  moved  for 
a  nonsuit  on  the  groimd  that  the  plaintiff  had  not  made  a 
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case,  ''  that  there  is  an  improper  joinder  of  the  defendants^ 
That  the  action  cannot  be  maintained  against  both  def endaxkt*^ 
in  one  action,  because  one  is  a  contract  of  guarantee  and.  tikk.^^ 
other  is  a  principal  to  a  contract,  and  on  the  ground  that    iykx.^ 
defendant  is  an  infant  under  the  age  of  twenty-one  years,' 
the  motion  was  granted. 

We  start  with  the  basic  proposition  that  the  two  se^v^i 
causes  of  action  were  improperly  united.     {Boehr  v.  Liebm<x.'r^-^-^^ 
9  App.  Div,  247;  Barton  v.  Speis,  5  Hun,  60;  Brewst^^r^      -.^^ 
Silence,  8  N.  Y.  207;  Green  v.  Dunlop,  136  App.  Div.  116,   1^43' 
Gould  V.  Moring,  28  Barb.  444.) 

Each  cause  of  action  was  stated  with  sufficient  explici 
and  the  facts  alleged  in  the  separate  averments  were  suffidx^^ 
to  constitute  a  cause  of  action  against  the  defendant  to  '^JV^lx<:>x:i-r 
they  were  directed,  so  that  the  defendants  could  not  proj>^3j^j^ 
attack  the  misjoinder  of  causes  of  action  by  demurrer,  alth-OTrx^^"!^ 
api)earing  on  the  face  of  the  complaint.     (Code  Civ.     E^xro<:* 
§  2939;  Gerould  v.  Cr07ik,  85  Hun,  500;  Lapham  v.  Ric:^       ^o 
Barb.  485,  498.) 

The  Code  of  Civil  Procedure  does  not  prescribe  the  rexi^^^^ 
available  to  the  defendant  in  a  Justice's  Court  for  a  misjoixxd^r 
of  causes  of  action,  and  it  was  early  held  that  he  wet^  xnot 
required  to  assert  it  by  answer  but  should  raise  the  questio^x  a.t 
the  opening  of  the  trial.  (3  Waite  Law  &  Pr.  [5th  ed.3  ST^- 
Gerould  v.  Crank,  supra.) 

That  rule  has  recently  been  criticized,  and  in  a  case  of     :izi.c> 
joinder  of  parties  defendant  it  was  held  that  the  defect  slx<:>-xilrl 
be  raised  in  the  answer  by  plea  in  abatement.    {Amsterdce.^^^^   SE:i 
Light  Co.  v.  Rayher,  43  App.  Div.  602,  604.) 

I  think  the  defect  was  sufficiently  pointed  out  in  the  arus-v^^ 
Much  liberality  is  permitted  in  pleading,  and  in  the  P^a^c^-tj^^ 
generally,  in  Justice's  Court.    The  pleadings  are  freqxx^^^^^^^^,^ 
oral;  when  in  writing  are  often  prepared  by  the  justice    Oi* 
person  not  learned  in  the  law  or  familiar  with  the  teclxxx-|        1 
rules  of  pleading.     The  purpose  of  the  pleading  is  to  sta,t^    ^^ 
facts  which  will  apprise  the  adverse  party  of  the  cause  of  a-o  tj 
or  particular  defense  to  be  averred.    The  complaint  had  cle,^^^^ 
alleged  two  several  causes  of  action  and  the  answer  ^hax*,^^-^!^ 
that  there  was  a  misjoinder  of  the  defendants.    It  did  not  s-fc^ 
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with  that  specific  averment.  It  further  stated  that  they  cannot 
be  joined  in  this  cause  of  action  as  defendants,  and  that  joining 
them  as  such  was  improper.  In  view  of  the  misjoinder  in  the 
complaint  the  plaintiff  must  have  realized  that  it  had  errone- 
ously united  two  causes  of  a<5tion,  and  the  defendants  were 
objecting  to  this  defect  in  the  complaint. 

The  contract  was  offered  in  evidence,  including  that  of  the 
guaranty.  The  objections  interposed  definitely  informed  the 
plaintiff  of  the  position  of  the  defendants.  Now  the  contract  and 
the  collateral  agreement  may  have  been  competent  against  Fox, 
Sr.  It  was  not  offered  against  him  alone.  The  remark  of  the 
court  that  it  was  not  ^^  competent  as  against  both  of  the  defend- 
ants "  was  an  intimation  to  the  plaintiff  that  it  might  discon- 
tinue as  to  one  defendant.  The  suggestion  was  not  adopted 
and  the  plaintiff  promptly  rested.  Upon  a  motion  for  nonsuit 
the  vice  in  the  complaint  was  again  succinctly  stated,  and  the 
plaintiff's  counsel,  it  seems  to  me,  should  then  have  offered  to 
discontinue  as  to  one  defendant.  He  preferred,  however,  to 
rely  upon  a  technicahty,  although  he  had  improperly  united 
two  independent  causes  of  action.  A  discontinuance  as  to  one 
defendant  meant  very  small,  if  any,  costs  against  the  plaintiff, 
and  the  action  could  then  have  been  tried  upon  the  merits.  I 
think  the  courts  should  not  uphold  attempts  to  gain  advantage 
and  pile  up  costs  by  technical  practice,  such  as  the  plaintiff 
seemed  to  be  inclined  to  adopt. 

The  judgment  of  the  County  Court  should  be  reversed  and 
that  of  the  Justice's  Court  affirmed,  with  costs  to  the  appellant 
m  this  court  and  the  courts  below. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  a 
memorandum,  and  Kruse,  J.,  who  dissented  upon  the  ground 
that  the  principal  contract  and  the  guaranty  were  improperly 
excluded. 

McLennan,  P.  J.  (dissentiag): 

This  action  was  brought  in  Justice's  Court  jointly  against 
John  Fox,  Sr.,  and  John  Fox,  Jr.,  upon  a  contract  which 
John  Fox,  Jr.,  had  duly  executed  and  which  John  Fox,  Sr.,  had 
guaranteed.  Upon  the  trial  before  the  justice,  when  the  plain- 
tiff  offered  such  contract  and  guaranty  in  evidence^  it  was 
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excluded  upon  the  ground,  apparently,  that  it  involved  sepa- 
rate causes  of  action.  The  defendants,  or  either  of  them,  as  I 
interpret  the  record,  made  no  objection  to  the  receipt  of  such 
contract  and  guaranty  in  evidence  on  the  groimd  that  the 
causes  of  action  against  each  of  such  defendants  were  separate 
and  distinct  and  could  not  properly  be  joined,  but  solely  upon 
the  ground  that  there  was  an  improper  joinder  of  parties 
defendant.  The  defendants  were  properly  joined  and  the  ques- 
tion of  the  improper  joinder  of  causes  of  action  not  having  been 
raised,  the  paper  comprising  the  contract  and  guaranty  should 
have  been  admitted  in  evidence.  It  was  essential  to  the  plain- 
tiff that  in  the  first  step  of  the  trial  such  paper  be  received. 
Upon  its  receipt  it  was  entitled  to  make  such  claim  against 
either  of  the  defendants  as  the  conditions  or  pTUTX)rt  of  such 
paper  warranted.  It  having  been  excluded,  of  course  it  was 
not  in  position  to  recover  against  either  of  the  defendants.  It 
seems  to  me  that  the  paper  comprising  such  contract  and 
guaranty  was  competent  and  should  have  been  received  in 
•evidence;  that  it  was  then  open  to  the  plaintiff  to  determine 
against  which  of  the  defendants  it  would  proceed  and  ask 
judgment,  but  that  by  the  exclusion  of  the  evidence  it  was 
prevented  from  asking  judgment  against  either. 

I  conclude,  therefore,  that  the  County  Court  was  right  in 
reversing  the  judgment  of  nonsuit  and  in  holding  that  the 
paper  containing  the  contract  and  guaranty  was  competent. 

Judgment  of  Coimty  Court  reversed  and  judgment  of 
Justice's  Court  affirmed,  with  costs  in  this  court  and  County 
Court  to  appellants. 


Margabet  Co  well,  as  Administratrix,  etc.,  of  Edward 
Covo:ll,  Deceased,  Eespondent,  v.  Elizabeth  Saperston, 
Api)ellant,  Impleaded  with  John  J.  Brown,  Defendant. 

Fourth  Department,  March  6,  1912. 

Motor  vehicles  —  negligence  —  collision  with  pedestrian  —  facts  justi- 
fying recovery — loan  of  automobile  —  when  owner  liable. 

Action  to  recover  for  the  death  of  one  who  having  alighte<i  from  a  street 
car  and  while  crossing  the  street  was  struck  and  killed  by  an  auto- 
mobile.   No  horn  was  sounded  or  other  signal  given.    Evidence  exam 
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ined,  and  held^  that  the  negligence  of  the  driver  of  the  automobile  and 
the  decedent^s  freedom  from  contributory  negligence  were  properly  sub- 
mitted  to  the  jury. 

Although  the  defendant,  owner  of  the  automobile,  had  loaned  it  to  a 
friend  in  order  to  enable  him  to  distribute  campaign  literature,  and 
although  he  had  power  to  tell  the  defendant's  chauffeur  where  to  drive 
and  to  stop,  the  jury  was  justified  in  finding  that  the  chauffeur  at  the 
time  of  the  accident  was  the  agent  and  employee  of  the  owner,  if  he 
aJone  had  full  control  of  the  actual  management  of  the  car  and  the  per- 
son to  whom  it  was  loaned  in  nowise  directed  or  interfered  with  such 
management. 

MgLexxan,  p.  J.,  and  Footb,  J.,  dissented,  with  memoranda. 

Appeal  by  the  defendant,  Elizabeth  Saperston,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Erie  on  the  13th  day 
of  Jime,  1911,  upon  the  verdict  of  a  jury  for  $5,000,  and  also 
from  an  order  dated  the  16th  day  of  June,  1911,  and  entered  in 
said  clerk's  office,  denying  the  said  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Clinton  B,  OibbSy  for  the  appellant. 

Joseph  A.  Wechter  and  Aiidrew  B.  OtlfiUan,  for  the 
respondent. 

Spring,  J. : 

About  seven  o'clock  on  the  evening  of  October  20,  1910, 
Edward  Cowell,  the  plaintiff's  intestate,  while  crossing  Elk 
street,  in  the  city  of  Buffalo,  was  struck  by  an  automobile 
owned  by  the  appellant  and  received  injuries  from  which  he 
died  within  twenty-four  hours.  The  plaintiff  brought  her 
action  against  the  defendant  and  one  John  J.  Brown,  who  was 
in  the  automobile  at  the  time  the  collision  occurred,  and  the 
jury  rendered  a  verdict  against  the  appellant  only. 

Elk  street  extends  in  an  easterly  and  westerly  direction  and 
crosses  Louisiana  street  at  right  angles.  There  are  two  street 
car  tracks  in  Elk  street,  the  northerly  of  which  is  for  cars 
going  westerly,  and  the  northerly  rail  of  this  track  is  13^V 
feet  from  the  northerly  street  curb.  Cowell  and  Dailey,  a 
fellow-workman,  on  the  evening  of  the  accident  were  going 
from  their  place  of  work  homeward  on   an  Elk  street  car 
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going  east.  The  car  stopped  from  125  to  150  feet  west  from 
Louisiana  street  and  the  plaintiff 's  intestate  and  his  companion, 
with  other  passengers,  alighted.  Cowell  and  Dailey  went  aromid 
the  rear  of  the  car  and  started,  not  on  a  crosswalk,  diago- 
nally to  a  barber  shop  on  the  opposite  side  of  the  street. 
Cowell  was  ahead  and  when  he  was  between  the  rails  of  the 
northerly  track  he  was  hit  by  the  automobile  of  the  appellant, 
which  was  going  westerly  at  twenty  miles  an  hour.  No  horn 
was  sounded  on  the  automobile  or  other  signal  given  of  its 
approach,  as  the  evidence  undisputedly  shows.  The  automo- 
bile, as  it  was  going  westerly,  was  close  to  the  curb.  There 
was  another  automobile  close  to  the  curb  in  front  of  the  barber 
shop  and,  as  it  is  claimed,  for  the  purpose  of  avoiding  this 
machine  the  automobile  of  the  defendant  when  within  about 
forty  feet  of  Cowell  suddenly  veered  to  the  south  upon  the 
northerly  car  track,  and  so  struck  Cowell.  There  was  ample 
space  between  the  automobile  standing  in  front  of  the  barber 
shop  and  the  northerly  rail  of  the  car  track  for  the  automo- 
bile to  pass  in  safety.  When  the  automobile  which  struck 
Cowell  was  within  a  few  feet  of  him  a  man  named  Carberry 
gave  a  warning  of  the  danger,  but  Cowell  either  did  not  hear 
it  or  did  not  have  time  in  which  to  avoid  the  danger. 

The  questions  of  the  negligence  of  the  driver  of  the  automo- 
bile and  the  freedom  from  contributory  negligence  of  plain- 
tiff's intestate  were  for  the  jury  to  determine,  and  there  is  not 
much  claim  that  it  went  astray  on  either  of  these  questions. 

The  interesting  question  is  whether  the  negligence  of  Etjen, 
the  chauffeur,  is  imputable  to  the  appellant,  Mrs.  Saperston. 
The  automobile  was  owned  by  her.  It  was  an  expensive 
Thomas  seven-passenger  car.  Etjen  was  her  regular  chauffeur. 
She  was  a  widow  and  the  defendant  Brown  had  been  a  friend 
of  her  husband,  who  died  about  two  years  prior  to  the  accident. 
Brown  was  a  candidate  for  State  Senator  and  had  used  the 
automobile  once  before  in  conducting  his  campaign.  He  talked 
with  Mrs.  Saperston  over  the  telephone,  and  gives  this  version 
of  the  conversation:  *^  I  called  her  up  and  told  her  I  had 
some  campaign  literature  that  I  wished  to  distribute  in  South 
Buffalo  that  afternoon — I  believe  it  was  the  day  before  I 
called  her  up  —  and  asked  her  if  her  chauffeur  might  take  me 
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out  riding  through  this  territory.  She  said  she  would  be  very- 
glad  to  send  him  down." 

Etjen,  the  chauffeur,  testified:  "Mrs.  Saperston  says: 
^George,  drive  down  to  Mr.  Brown's  office;  he  wishes  to  go 
out  campaigning,  and  take  him  wherever  he  wishes  to  go,  in 
the  afternoon.  Mr.  Brown  is  running  to  be  State  Senator,  and 
I  am  lending  the  car  to  help  him  out.*  Mrs.  Saperston  said  I 
might  get  back  before  dark  if  I  possibly  could;  she  didn't 
want  to  leave  the  car  out  very  late.  She  didn't  fix  any  exact 
time  except  to  say  to  *  get  back  before  dark  if  you  could.' " 

Mrs.  Saperston's  narration  of  the  coinmunication  with  Brown 
is  as  follows:  *^Mr.  Brown  called  me  up  on  the  'phone  and 
asked  me  if  I  would  allow  him  to  use  the  machine  the  next  day, 
I  believe.  I  said  I  was  not  expecting  to  use  it  and  I  would  be 
very  glad  to  send  it  down  to  him.  I  asked  him  what  time, 
and  he  said  about  three  o'clock.  I  ordered  the  chauffeur  down 
to  the  Ellicott  Square  to  Mr.  Brown's  office  to  take  Mr.  Brown 
out  and  use  the  car  for  a  few  hours.  I  believe  that  was  the 
second  time  Mr.  Brown  had  used  the  car.  Q.  Did  he  tell  you 
what  he  wanted  to  use  it  for  ?  A.  There  was  no  conversation 
as  to  the  use  of  the  car,  but  I  imderstood  Mr.  Brown  was  run- 
ning for  office  and  it  was  to  be  used  for  his  own  purposes;  that 
is  all." 

She  further  said:  "  This  automobile  was  to  be  driven  by  Mr. 
Etjen  wherever  Mr.  Brown  desired  to  go;  no  limitation  as  to 
the  place  or  time.  I  paid  Mr.  Etjen  by  the  month.  I  did 
not  take  any  time  out  for  the  time  he  spent  with  Mr.  Brown. 

*  *  *  I  had  employed  Mr.  Etjen  to  operate  my  car;  that 
is  the  very  purpose  for  which  he  was  employed,  and  that  was 
the  purpose  for  which  he  went  to  Mr.  Brown's  office;  that  is 
why  I  sent  him  there  to  operate  that  car.  The  first  time  Mr. 
Brown  asked  me  for  the  car  he  told  me  he  was  making  a  cam- 
paign for  office." 

She  also  testified  the  car  was  for  her  private  use;  "never  was 
hired  or  rented  out.  There  was  nothing  said  about  rental  on 
this  day."  Etjen  met  Brown  at  Ellicott  Square,  saying  to  him: 
"  I  have  been  sent  down  by  Mrs.  Saperston  to  take  you  out 

*  *  *  this  afternoon;  where  do  you  want  to  go  ?  I  under- 
stand it  is  to  distribute  this  campaign  literature,  is  it  here  ?    I 
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said,  *  No.'  He  said,  ^  Where  is  it  ? '  I  said,  '  At  the  printer's.' 
He  told  me  he  had  orders  to  be  back  at  half  past  seven." 

The  defendant  Brown  placed  the  campaign  literature  in  the 
car  and  three  companions  went  along  to  aid  him  in  its  distribu- 
tion. Brown  told  the  chauffeur  the  points  of  destination  in 
order  to  dispose  of  his  campaign  material.  He  gave  no  instruc- 
tions as  to  the  operation  of  the  car,  the  rate  of  speed  or  the 
routes  or  streets  to  be  taken.  Etjen  operated  and  manipulated 
the  car  without  interference  or  suggestion  from  Brown  or  his 
companions  and  was  not  under  the  control  of  Brown,  except 
that  in  pursuance  of  the  directions  of  his  employer,  Mrs. 
Saperston,  he  stopped  in  the  trip  at  the  places  requested  by 
Brown,  and  that  was  the  sum  total  of  the  suggestions  made  by 
the  latter.  As  Etjen  testified:  ^^In  the  manner  of  operating 
that  car  that  afternoon  nothing  was  said  by  Mr.  Brown  about 
the  speed;  I  was  to  use  my  own  judgment.  He  did  not  indi- 
cate to  me  where  to  put  on  the  brakes.     I  know  when,  myself. " 

The  reason  for  Mrs.  Saperston  sending  out  her  car  was  to 
enable  Brown  to  disseminate  literature,  which,  we  may  assume, 
exploited  his  especial  and  superior  eflficiency  for  the  oflSce  of 
State  Senator.  She  did  not,  however,  surrender  either  control 
of  her  car  or  of  her  chauffeur  to  the  aspirant  for  poUtical  favor. 
She  did  not  peimit  Brown  to  operate  the  car  himself,  nor  did 
she  relinquish  to  him  the  dominion  of  her  employee.  He  was 
hedged  about  with  specific  instructions  which  permitted  him  to 
go  where  Brown  desired.  As  Etjen  said :  ^  ^  The  car  was  entirely 
in  my  charge  in  the  matter  of  operation.  I  went  down  to  Mr. 
Brown's  office  for  the  purpose  of  taking  him  out.  That  was  my 
instruction  from  Mrs.  Saperston." 

The  question  of  fact,  and  there  was  very  little  variation  in 
the  testimony  bearing  upon  the  control  and  authority  of  the 
chauffeur,  was  submitted  to  the  jury  in  a  careful  and  elabor- 
ate charge,  and  is  summarized  in  this  succinct  statement: 
"Therefore,  it  becomes  a  question  of  fact  for  you  to  determine, 
under  all  the  evidence  in  this  case,  whether  the  chauffeur,  under 
the  instructions  already  given,  was,  for  the  time  being  and  at 
the  time  of  the  accident,  the  agent  or  employee  of  Brown  or  of 
Mrs.  Saperston." 

The  appellant's  counsel  cites  a  number  of  cases  illustrative  of 
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the  well-settled  rule  of  law  that  before  one  can  recover  against 
a  master  for  injuries  sustained  through  the  wrongdoing  of  his 
alleged  servant,  by  virtue  of  the  doctrine  of  respondeat  supe- 
rior, inevitably  the  relation  of  master  and  servant  must  be 
proven  to  exist.  The  crux  in  all  these  cases  having  any  rela- 
tion to  the  present  case,  so  far  as  I  have  been  able  to  find,  is 
that  the  actual  control  and  dominion  over  the  servant  was  sur- 
rendered by  the  regular  employer  and  taken  over  by  the  person 
in  whose  business  he  was  engaged  for  the  time  being. 

I  will  refer  to  a  few  of  these  authorities.  In  Wyllie  v. 
Palmer  (137  N.  Y.  248),  a  leading  case,  the  defendants, 
Palmer's  Sons,  who  were  manufacturers  of  fireworks,  sold  to  a 
committee  in  the  city  of  Auburn  a  quantity  of  fireworks  and 
sent  a  man  and  a  boy  to  assist  in  making  the  display.  The 
relations  of  the  parties  were  fixed  by  two  letters  set  out  in  the 
opinion.  The  committee  made  all  the  arrangements  for  the 
exhibition  "and  the  man  and  boy  sent  by  the  defendants  acted 
under  its  directions."  The  boy  was  directed  by  a  member 
of  the  committee  to  discharge  rockets,  and  one  of  themi  went 
off  in  a  horizontal  direction  and  injured  the  plaintiff,  who  was 
a  bystander.  The  court  held  that  the  contract  between  the 
parties  was  for  the  sale  and  deUvery  of  goods,  and  that  the  boy 
immediately  responsible  for  the  injuries  suffered  by  the  plain- 
tiff was  imder  the  control  and  dominion  of  the  committee  which 
was  discharging  the  fireworks,  and  not  under  the  authority  of 
the  sellers  of  the  goods;  and  there  hes  the  distinction  between 
that  case  and  the  present  one,  for  tHe  jury  have  found  upon 
evidence  justifying  the  conclusion  that  the  appellant  did  not 
part  with  her  dominion  over  her  chauffeur. 

In  Higgins  v.  Western  Union  Telegraph  Co.  (156  N.  Y.  75) 
a  building  owned  by  the  defendant  had  been  damaged  by  fire, 
and  a  contractor  was  engaged  in  repairing  and  restoring  it, 
and,  among  other  things,  was  to  furnish  elevators,  and  they 
were  then  in  his  use  and  control.  He  needed  a  man  to  assist 
him  in  the  operation  of  one  of  these  elevators,  and  obtained 
from  the  defendant  a  man  named  Algar,  who  took  charge  of 
the  elevator,  and  whose  negligence  was  responsible  for  the 
accident.  There  it  appeared  that  the  contractor  had  control  of 
the  elevator.     It  was  his  property,  and  he  also  gave  directions 
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and  orders  to  Algar,  which  constitute  the  very  essence  of  the 
distinction  I  am  seeking  to  make. 

In  Freibaum  v.  Brady  (143  App.  Div.  220)  there  are  some 
expressions  in  the  opinion  which  uphold  the  position  taken  by 
the  counsel  for  the  appellant,  but  they  are  not  necessary  to  the 
decision  for  the  facts  recited  in  the  opinion  very  clearly  show 
that  the  defendant  was  not  liable.  There  were  two  brothers, 
each  owning  an  automobile,  which  were  kept  by  them  with  a 
garage  company.  The  defendant  lived  in  Long  Island  and 
the  other  brother  at  the  St.  Regis  Hotel.  Some  one  represent- 
ing the  brother  at  the  St.  Eegis  Hotel  called  up  the  garage 
company,  asking  for  a  chauffeur,  who  was  procured,  and  went 
with  the  automobile  of  the  defendant  to  the  hotel  where  the 
brother  was  residing.  Mrs.  Brady,  who  was  the  wife  of  the 
one  stopping  at  the  hotel,  took  the  car,  and  while  using  it  an 
accident  occurred,  and  the  plaintiff  sued  James  Brady,  the  one 
residing  in  Long  Island;  and  the  court  held  that  he  was  not 
liable.  To  hold  otherwise,  it  seems  to  me,  would  be  ridiculous. 
While  it  was  his  car,  and  there  was  an  arrangement  between 
the  two  brothers  by  which  if  one  machine  was  out  of  commis- 
sion the  other  coidd  be  used  by  either  of  them,  yet  he  did  not 
even  order  out  the  car,  knew  nothing  about  it,  but  it  was 
ordered  and  engaged  in  the  business  of  the  wife  of  the  brother, 
and  with  the  chauffeur  engaged  by  him;  so  that  case  is  not 
apphcable. 

In  Clark  v.  Buckmobile  Co.  (107  App.  Div.  120),  decided  by 
this  court,  a  man  named  Birdsall,  who  was  the  general  manager 
of  the  defendant,  went  to  Syracuse  on  his  own  business,  taking 
an  automobile  of  the  defendant,  and  the  chauffeur  was  under 
the  direction  of  Birdsall  and  engaged  in  his  business,  and  this 
court  held  that  the  owner  of  the  automobile  was  not  liable  for 
injuries  sustained  by  the  plaintiff  while  the  car  was  under  the 
control  of  BirdsalL 

There  are  two  other  cases  in  this  court  which  are  cited  by 
the  appellant's  counsel  {Casey  v.  Davis  &  Furher  Machine  Co,y 
138  App.  Div.  397,  and  Wolfev.  Hosier  Safe  Co,,  139  id.  848), 
but  in  each  of  those  cases  the  evidence  showed  clearly  that  the 
man  was  furnished  by  the  defendant  to  do  some  particular  work, 
and  while  doing  it  was  absolutely  under  the  control  and  author- 
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ity  of  the  temporary  employer.  It  perhaps  is  not  very  useful 
to  cite  authorities  on  this  proposition  because  in  nearly  every 
instance  the  evidence  discloses  that  there  was  a  surrender  of 
dominion  and  authority  by  the  regular  employer  of  the  serv- 
ant, and  an  absolute  assumption  and  assertion  of  authority  by 
the  person  or  corporation  in  whose  business  he  was  engaged  for 
the  time  being.  There  is  no  doubt,  when  that  condition  exists, 
that  the  regular  employer  is  not  liable. 

The  recent  case  of  Kellogg  v.  Church  Charity  Foundation 
(203  N.  Y.  191)  is  somewhat  in  point.  In  that  case  the  defend- 
ant maintained  St.  John's  Hospital  in  Brooklyn,  and  it  owned 
an  ambulance  which  collided  with  the  plaintijff,  who  was  rid- 
ing a  bicycle,  and  injured  him,  and  he  sought  to  hold  the 
defendant  hable  for  the  injuries  he  sustained.  It  seems  the 
ambulance  was  kept  at  a  livery  stable.  Whenever  the  defend- 
ant desired  to  use  it  it  notified  the  livery  stable  keeper,  who  for 
hire  furnished  a  horse  and  driver  for  the  ambulance,  and  that 
was  done  on  this  occasion,  and  it  was  the  negligence  of  this 
driver  which  caused  the  injuries  to  the  plaintiff.  The  driver 
was  hired  and  paid  by  the  livery  stable  keeper,  but  when  he 
was  driving  the  ambulance  he  was  under  the  authority  and 
control  of  the  defendant,  and  yet  the  Court  of  Appeals  held 
that  the  defendant  was  not  liable;  that  the  relation  of  master 
and  servant  did  not  exist  between  it  and  the  driver  of  the 
ambulance.  At  the  close  of  the  opinion,  at  page  200,  the  court, 
as  its  summary  of  the  law  applicable  to  the  situation,  says 
(quoting  in  part  from  Standard  Oil  Co.  v.  Anderson^  212  U.  S. 
222):  "Where  one  furnishes  another  with  men  to  do  work  for 
him  and  places  them  under  his  exclusive  control  in  its  perform- 
ance those  men  become  pro  hac  vice  the  servants  of  him  to 
whom  they  are  fmnished  and  he  is  responsible  for  their  negh- 
gence  because  the  work  is  his  work  and  they  are  his  workmen 
for  the  time  being.  On  the  other  hand,  where  work  is  under- 
taken to  be  performed  by  the  person  who  furnishes  the  workmen 
through  servants  of  his  selection  and  he  retains  direction  and 
control  he  remains  responsible  for  any  negligence  on  their  part 
in  the  conduct  of  the  work.  ^  The  simplest  case,  and  that  which 
was  earliest  decided,  was  where  horses  and  a  driver  were  fur- 
nished by  a  liveryman.     In  such  cases  the  hirer,  though  he 
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suggests  the  course  of  the  journey  and  in  a  certain  sense  directs 
it,  still  does  not  become  the  master  of  the  driver  and  responsible 
for  his  negligence,  unless  he  specifically  directs  or  brings  about 
the  negligent  act.' " 

I  think  the  question  of  fact  was  properly  determined  by  the 
jury  and  that  the  verdict  should  be  sustained. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  conctured,  except  McLennan,  P.  J.,  and  Foote,  J.,  who 
dissented,  each  in  a  separate  memorandum. 

McLennan,  P.  J.  (dissenting): 

The  tmdisputed  evidence  is  to  the  effect  that  the  defendant 
Saperston  loaned  her  car  and  chauffeur  to  the  defendant  Brown 
to  enable  him  to  prosecute  his  individual  business.  The  prose- 
cution of  such  business  was  to  commence  at  about  three  o'clock 
in  the  afternoon  and  was  to  continue  during  the  afternoon  and 
until  dark.  The  defendant  Brown  accepted  the  car  and  chauf- 
feur of  Mrs.  Saperston  for  the  purpose  of  enabling  him,  as  a 
candidate  for  State  Senator,  to  promote  his  candidacy  for  such 
office.  The  defendant  Mrs.  Saperston's  car  was  finally  deUv- 
ered  to  him  with  her  chauffeur,  intended  to  be  used  for  the 
purposes  of  Mr.  Brown,  the  candidate.  In  such  dehvery  the 
instruction  given  to  the  chauffeur  by  the  defendant  Saperston 
was  that  he,  the  chauffeur,  would  take  the  defendant  Brown 
on  any  tour  which  Brown  might  direct.  Because  of  the  direc- 
tion of  the  defendant  Brown  the  chauffeur  went  upon  the 
street  in  question,  and  because  of  the  chauffeur's  negligent 
management  of  the  car,  as  alleged,  Mrs.  Saperston  is  held  to 
be  liable. 

My  notion  is  that  the  negligence  of  the  chauffeur  was  the 
negUgence  of  the  defendant  Brown;  that  he.  Brown,  having 
been  intrusted  with  the  duty  of  indicating  the  route  such  car 
should  take,  was  responsible  for  the  method  of  traversing  such 
route. 

I,  therefore,  vote  for  reversal  of  the  judgment  and  order. 

Foote,  J.  (dissenting): 

I  dissent.  I  think  the  testimony  of  the  three  parties  concerned 
quoted  in  full  in  Judge  Wheeler's  charge  to  the  jury  shows 
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that  the  transaction  was  a  loaning  by  Mrs.  Saperston  of  her 
car  and  chauffeur  to  Mr.  Brown  for  use  in  Mr.  Brown's  busi- 
ness, and  that  while  the  car  was  so  being  used  by  Brown  it  was 
under  his  control  legally,  whether  he  saw  fit  to  exercise  that 
control  or  not.  That  both  the  car  and  the  chauffeur  were 
treated  as  under  his  actual  control  appears  from  the  fact  that 
he  used  the  chauffeur  to  assist  in  getting  the  campaign  litera- 
ture into  the  car  and  in  posting  it  up  at  different  places  where 
they  stopped  and  that,  without  asking  any  consent  of  the 
chauffeur.  Brown  took  three  or  four  of  his  companions  into 
the  car  to  ride  with  him. 

I  think  the  verdict  of  the  jury  so  far  as  it  rests  upon  the 
proposition  that  Mrs.  Saperston  was  the  principal  controlling 
the  conduct  of  the  chauffeur  and  not  Brown,  is  against  the 
weight  of  the  evidence,  and  that  the  verdict  should  be  set  aside 
and  a  new  trial  ordered. 


Judgment  and  order  aflfirmed,  with  costs. 


In  the  Matter  of  The  People  of  the  State  of  New  York 
ex  rel.  Carey  Construction  Company  op  Eome,  N.  Y., 
Eespondent,  v.  Eichard  J.  Smith  and  Others,  Constituting 
the  Common  Council  of  the  City  of  Eome,  N.  Y.,  and  Oth- 
ers, Eespondents,  Impleaded  with  Harvey  S.  Bedell  and 
Others,  Constituting  the  Board  of  Water  and  Sewer  Commis- 
sioners of  the  City  of  Eome,  New  York,  Appellants. 

Fourth  Department,  March  6,  1912. 

Municipal  corporations  —  water  works,  city  of  Borne  —  claim  for  extra 
work  —  proper  fund  for  payment  — judgment  against  city  —  res  adju- 
dicata  —  coUusive  audit  —  right  of  taxpayer. 

A  judgment  against  the  city  of  Rome  for  extra  work  done  by  a  municipal 
contractor  in  constructing  an  extension  of  the  water  system  should  be 
paid,  not  from  the  general  funds  of  the  city,  but  from  the  municipal 
water  fund  which  under  the  charter  is  a  separate  fund  devoted  to  that 
purpose  and  under  the  control  of  the  board  of  water  and  sewer  comnus. 
sioners,  if  said  fund  is  adequate  for  payment. 

On  an  application  for  a  peremptory  writ  of  mandamus  to  compel  the 
board  of  water  and  sewer  commissioners  of  said  city  to  pay  such  judg- 
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ment,  the  board  cannot  question  the  relator' s  right  to  payment,  as  the 
judgment  is  res  adjudicata  as  to  the  liability  of  the  city  unless  set  aside 
or  vacated. 
It  seems ^  that  if  the  audit  and  allowance  of  the  claim  for  extra  work  was 
collusive  or  fraudulent,  any  member  of  said  board  who  is  a  taxpayer  may 
maintain  an  action  to  have  the  judgment  against  the  city  vacated. 

Appeal  by  the  defendants,  Harvey  S.  Bedell  and  others, 
constituting  the  board  of  water  and  sewer  commissioners  of 
the  city  of  Rome,  N.  Y.,  from  an  order  of  the  Supreme  Court, 
made  at  the  Oneida  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Oneida  on  the  24:th  day  of  October, 
1911,  granting  a  peremptory  writ  of  mandamus  directing  the 
appellants  to  pay  a  judgment  recovered  by  the  relator  against 
the  city  of  Eome. 

Theodore  E.  Hancock,  for  the  appellants. 

TT.  E.  Scripture,  for  the  relator,  respondent. 

3f.  J".  Larkin  and  John  E.  Mason,  for  city  and  common 
ooimcil,  respondents. 

FooTE,  J. : 

The  relator,  the  Carey  Construction  Company,  as  contractor, 
constructed  a  system  of  municipal  water  supply  for  the  city  of 
Rome  under  a  contract  with  the  board  of  water  and  sewer  com- 
missioners of  that  city.  After  finishing  the  work  it  presented 
to  the  board  of  water  and  sewer  commissioners  a  claim  for 
extras  beyond  the  contract  price  of  $44,238.29.  The  board  of 
water  and  sewer  commissioners  rejected  and  refused  to  allow 
this  claim,  whereupon,  in  accordance  with  the  provisions  of  the 
city  charter,  the  matter  came  before  the  board  of  audit,  con- 
sisting of  the  mayor,  the  president  of  the  common  coimcil,  and 
the  presidents  of  the  five  administrative  boards.  The  board  of 
audit  on  February  20,  1911,  audited  and  allowed  the  claim  at 
$18,847.04  and  by  resolution  directed  the  board  of  water  and 
sewer  commissioners  to  issue  their  warrant  for  the  amount. 
On  March  7,  1911,  relator  demanded  a  warrant  for  such  sum 
from  said  board,  which  refused  by  formal  resolution  to  pay  the 
audit  or  any  part  thereof.  Thereupon  relator  applied  to  the 
court  at  Special  Term  for  a  peremptory  writ  of  mandamus 
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against  the  board  of  water  and  sewer  commissioners,  which 
application  was  denied  on  the  gromid,  as  claimed  by  relator, 
that  it  had  an  adequate  remedy  at  law;  whereupon,  and  on 
April  29, 1911,  relator  began  an  action  in  this  court  against  the 
city  of  Eome  to  recover  said  sum  of  $18,847.04,  with  interest 
from  February  20,  1911,  upon  the  audit  of  its  said  claim.  The 
common  council  after  some  investigation  on  the  subject,  and 
after  hearing  the  board  of  water  and  sewer  commissioners  in 
opposition  to  payment  of  the  claim,  adopted  a  resolution  recom- 
mending a  settlement  of  the  action  and  directing  the  board  of 
water  and  sewer  commissioners  to  issue  a  warrant  in  favor  of 
relator  for  the  sum  of  $18,847.04,  with  interest  from  February 
20,  1911,  to  be  paid  in  full  settlement  and  discontinuance  of 
said  action.  Copy  of  this  resolution  was  received  by  the  board 
of  water  and  sewer  commissioners  on  or  about  July  13,  1911, 
and  on  or  about  August  1, 1911,  said  board  by  resolution  refused 
to  comply  with  the  resolution  of  the  common  council.  No 
defense  having  been  interposed  by  the  city  of  Rome  in  said 
action,  relator  on  August  3,  1911,  duly  recovered  judgment 
ther<:in  against  the  city  of  Rome  for  $19,379.62,  being  the 
amount  of  said  claim  as  audited,  with  interest  and  costs,  and 
said  judgment  was  duly  docketed  and  entered  in  Oneida  county 
clerk's  office  on  that  day,  and  on  August  16, 1911,  certified  copy 
of  said  judgment  was  filed  with  the  city  clerk  of  the  city, 
together  with  a  notice  addressed  to  the  common  council  of  the 
city  of  Rome  of  the  entry  of  said  judgment  in  behalf  of  relator 
and  demanding  payment  of  the  same.  On  September  18, 1911, 
the  common  council  adopted  a  resolution  denying  relator's 
application  for  the  payment  of  said  judgment  and  refusing  to 
pay  the  same,  whereupon  relator  brought  on  this  application  for 
a  peremptory  writ  of  mandamus  against  the  board  of  water 
and  sewer  commissioners  of  the  city  of  Rome  and  its  common 
council,  and  after  hearing  at  Special  Term  the  relator  has  been 
awarded  the  writ  as  against  the  board  of  water  and  sewer 
commissioners  alone. 

It  is  stated  in  the  moving  affidavits  that  at  the  time  this  pro- 
ceeding was  instituted  the  general  city  fund  of  the  city  of 
Rome  after  defraying  the  ordinary  expenses  of  the  city  payable 
from  that  fund  was  more  than  sufficient  to  pay  said  judgment, 
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also  that  at  the  tune  the  common  council  directed  the  board  of 
water  and  sewer  commissioners  on  July  12, 1911,  to  pay  relator's 
claim  as  audited,  and  at  the  time  this  proceeding  was  begun 
said  board  of  water  and  sewer  commissioners  had  and  have 
more  than  sufficient  funds  properly  applicable  to  the  payment 
of  said  stun. 

Eelator's  application  for  the  writ  was  opposed  upon  the  affi- 
davit of  one  Harvey  S.  Bedell,  chairman  of  the  board  of  water 
and  sewer  commissioners,  alleging  facts  tending  to  show  that 
the  claim  of  relator  was  not  a  just  or  legal  claim,  that  it  arose 
out  of  extra  work  and  deviations  from  the  contract  and  that 
certain  provisions  of  the  contract  and  specifications  were  not 
complied  with  by  relator  in  respect  to  having  written,  orders 
for  the  work  and  in  other  respects  not  important  to  be  noted 
here  in  our  view  of  the  case.  They  are  facts,  however,  which 
might  have  aflfoi-ded  the  city  of  Rome  a  legal  defense  to 
relator's  action  had  such  defense  been  interposed.  Mr.  Bedell 
does  not  deny  the  statement  in  the  moving  affidavits  that  the 
board  has  funds  sufficient  to  pay  relator^s  judgment  which 
may  be  properly  so  applied,  but  he  does  say  that  at  the 
time  the  proceeding  was  iustituted  the  board  did  not  have  and 
does  not  have  funds  enough  arising  from  water  bonds  or  from 
the  sale  thereof  to  pay  said  judgment,  but  that  there  is  more 
than  enough  of  the  general  city  funds  to  pay  the  same,  and, 
*'  upon  information  and  belief,  that  said  city  of  Rome  has  suffi- 
cient property  not  devoted  to  public  use  which  may  be  taken 
and  sold  to  satisfy  said  judgment."  An  affidavit  of  Mr. 
McMaster,  the  city  clerk,  was  also  presented  in  opposition, 
which  states  that  on  October  1,  1911,  there  was  a  balance  in 
the  general  city  fund  of  $47,383.50;  that  the  same  consists  of 
taxes  levied  and  collected  upon  the  taxable  property  of  the 
entire  city  of  Rome,  including  property  both  inside  and  outside 
the  corporation  tax  district;  that  on  the  same  date  there  was 
on  hand  to  the  credit  of  the  water  fund  of  the  city  the  sum  of 
$18,690.96,  being  the  amount  of  the  revenues  of  the  water 
department  and  the  sums  remaining  unexpended  from  the  pro- 
ceeds of  bonds  issued  for  def rayiug  the  cost  of  constructing  the 
water  supply  system;  that  the  revenues  to  be  collected  during 
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the  month  of  October,  1911,  will  amount  to  from  $15,000  to 
$18,000;  that  the  hoard  of  water  and  sewer  commissioners  has 
the  right  to  issue  $10,000  of  unissued  bonds  which  the  common 
council  has  authorized  to  be  issued. 

By  the  charter  of  the  city  of  Rome  (Laws  of  1904,  chap.  650, 
and  amendments)  the  board  of  water  and  sewer  commissioners 
is  a  separate  department  of  the  city  government,  having 
charge  of  its  water  supply  and  sewer  system.  It  has  authority 
to  enter  into  contracts  in  the  name  of  the  city  for  the  extension 
and  improvement  of  these  systems,  and  all  moneys  received  by 
the  board  from  bond  issues  or  receipts  from  water  service  are 
kept  by  the  city  treasurer  separately  to  the  credit  of  the  water 
fund,  he  being  also  treasurer  of  this  board,  and  he  is  to  pay 
out  from  this  fund  only  on  orders  or  warrants  of  the  board. 
The  charter  requires  the  board  to  pay  out  of  this  fimd  for  con- 
structing the  additional  water  system  which  was  constructed 
by  relator.  By  section  60  of  the  charter  it  is  provided  that  the 
mayor,  president  of  the  common  coimcil  and  the  presidents 
of  the  five  administrative  boards  shall  constitute  the  board  of 
audit.  The  common  council  and  each  board  are  authorized  to 
audit  claims  arising  in  their  respective  departments  and  to 
order  paid  such  as,  in  their  judgment,  are  correct;  but  as  to  all 
claims  which  are  disputed,  they  shall  be  referred  to  the  board 
of  audit,  a  disputed  claim  being  one  to  which  objection  to  pay- 
ment is  made  by  at  least  two  members  of  the  common  council 
or  of  any  administrative  board.  When  so  referred  to  the  board 
of  audit,  it  is  required  to  examine  into  the  disputed  claim  and 
report  the  result  of  its  examination,  with  its  recommendation, 
in  cases  of  claims  originating  in  the  common  council,  to  that 
body,  and  in  other  cases  to  the  board  from  which  the  claims 
originated.  The  charter  provides,  after  such  report,  as  follows: 
"And  the  said  common  council  or  board,  as  the  case  may  be, 
shall,  in  case  the  claim  was  allowed  by  said  board  of  audit, 
pay  the  same  at  the  amount  allowed  by  said  board,  or  in 
case  such  claim  was  rejected  by  said  board  of  audit,  shall 
refuse  payment  thereof." 

It  will  thus  be  seen  that  relator's  claim  has  been  legally 
established  both  by  audit  in  the  form  provided  by  the  city 
charter    and  by  the    judgment    recovered  against    the  city 
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thereon.  This  claim  is,  according  to  the  charter,  properly 
payable  from  the  fund  provided  for  the  construction  of  the 
water  works  system,  which  is  the  separate  fund  in  the  control 
of  the  board  of  water  and  sewer  commissioners.  That  fund  is 
adequate  for  its  payment-  No  specific  property  of  the  city  is 
pointed  out  from  which  this  judgment  can  be  collected  by 
execution.  The  general  statement  that  the  city  has  property 
not  devoted  to  public  use  is  too  vague  to  justify  the  assumption 
that  relator  has  an  adequate  remedy  by  execution.  The  judg- 
ment should  not  be  paid  from  the  general  fund  of  the  city,  * 
because  that  fund  is  the  property  of  the  city  at  large,  whereas 
the  system  of  water  works  is  by  express  provision  of  the 
charter  to  be  paid  for  from  funds  of  the  corporation  tax  dis- 
trict, being  the  built-up  portion  of  the  city  for  the  benefit  of 
which  the  system  was  installed.  It  is  not  competent  for  the 
board  of  water  and  sewer  commissioners  to  question  in  this 
proceeding  the  right  of  the  relator  to  the  payment  of  its  claim; 
that  right  is  conclusively  established  by  the  judgment,  imtil 
it  is  in  some  manner  set  aside  or  vacated.  If  the  audit  and 
allowance  of  this  claim  was  collusive  and  fraudulent,  as 
claimed  by  this  board,  it  is  probably  within  the  power  of  any 
member  of  the  board  who  is  a  taxpayer  to  maintain  an  action 
as  provided  by  statute  to  have  this  judgment  vacated.  Until 
that  is  done,  the  courts  in  all  proper  proceedings  for  its  collec- 
tion and  enforcement  must  assume  that  the  judgment  con- 
clusively determines  the  legal  rights  of  the  relator  in  respect 
to  its  claim. 

We  conclude  that  the  order  appealed  from  must  be  affirmed, 
with  costs. 

All  concurred. 

Order  affirmed,  with  costs. 
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Frank  Cimmer,   Appellant,  v.  Montgomery  Brothers  ani 
Company,  Kespondent. 

Fourth  Department,  March  6,  1912. 

Master  and  servant  —  negligence — injury  to  servant  piling  lumber  — 
obvious  risk — contributory  negligence. 

A  plaintifF  employed  to  pile  lumber  who  while  endeavoring  to  reach.  ( 
platform  laid  hold  of  projecting  boards  on  the  top  of  the  pile,  which  h< 
could  see  were  not  held  in  place  by  the  weight  of  other  lumber,  canno 
recover  for  injuries  received  when  the  boards  tipped  up  allowing  him  U 
fall,  for  he  was  guilty  of  contributory  negligence. 

It  is  immaterial  that  the  plaintifT  was  not  told  to  be  careful  as  the  dange: 
was  obvious. 

Spring,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Frank  Cimmer,  from  a  judgmen 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  th< 
office  of  the  clerk  of  the  coimty  of  Erie  on  the  15th  day  o: 
April,  1911,  upon  the  verdict  of  a  jury  rendered  by  direction  o 
the  court,  and  also  from  an  order  entered  in  said  clerk's  offia 
on  the  15th  day  of  May,  1911,  denying  the  plaintiff's  motioi 
for  a  new  trial  made  upon  the  minutes. 

M.  W»  Casey,  for  the  appellant. 

Clinton  B.  Oibbs,  for  the  respondent. 

Kruse,  J.: 

The  plaintiff  worked  for  the  defendant  in  a  lumber  yard 
He  fell  from  a  lumber  pile  and  was  hurt.  He  seeks  to  hold  th( 
defendant  liable  for  his  injuries.  At  the  close  of  all  the  evi 
dence  a  verdict  was  directed  for  the  defendant,  and  plaintifl 
appeals. 

Three  men  were  engaged  in  pihng  lumber,  consisting  of  inct 
boards,  four  inches  wide  and  from  fourteen  to  eighteen  feel 
long.  One  man  was  on  top  of  the  pile,  another,  the  plaintiff, 
stood  on  a  temporary  platform  at  the  face  of  the  pile,  and  the 
other  was  on  the  ground.  The  man  on  the  ground  handed 
the  boards  to  the  plaintiff,  who  in  turn  passed  them  to  the  man 
on  top  of  the  pile.  Two  of  these  boards  were  laid  side  by  side, 
crossways  of  the  pile,  every  eighteen  inches  or  two  feet  as  the 
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piling  progressed  upwards,  with  the  ends  projecting  about 
eighteen  inches  beyond  the  side  of  the  pile  on  the  south  side, 
serving  as  means  for  the  men  to  get  on  top  of  the  pile. 

On  the  morning  of  the  accident  the  three  men  were  thus  at 
work.  It  came  half- past  nine  o'clock.  The  whistle  blew  and 
they  stopped  their  work.  It  was  customary  to  stop  five  min- 
utes, at  this  hour,  for  lunch.  After  lunch  the  plaintiff  asked 
the  foreman  or  assistant  superintendent  where  he  should  work. 
He  was  told  to  go  up  on  the  pile  and  work  on  the  scaffold,  as 
before.  The  lumber  was  piled  in  courses,  each  course  consist- 
ing of  a  tier  of  twelve  boards  (some  of  the  witnesses  say  six 
boards),  one  on  top  of  the  other,  the  tiers  laid  side  by  side  on 
three  crosspieces  or  boards,  one  at  the  face  of  the  pile,  another 
at  the  middle  and  another  near  the  end,  laid  across  the  width 
of  the  pile.  The  top  tier  had  been  commenced  but  not  finished. 
Two  stepping  boards  had  been  laid  crossways  of  the  pile  on  top, 
but  nothing  had  been  laid  on  them  to  hold  them  down,  as 
plaintiff  states,  save  one  tier  of  twelve  boards  on  the  south  side 
of  the  pile,  where  the  stepping  boards  projected.  The  plaintiff 
used  the  projecting  stepping  boards  to  get  to  the  top  of  the 
pile,  intending  to  drop  down  from  the  pile  onto  the  scaffold,  as 
he  had  done  before.  When  he  reached  the  second  stepping 
boards  from  the  top,  he  put  his  hand  on  the  end  of  the  pro- 
jecting boards  on  top  of  the  pile,  raised  one  foot,  put  it  on  the 
top  boards  also,  and  was  raising  up  the  second  foot,  as  he  says, 
when  the  top  boards  tipped  up  and  he  feU  a  distance  of  about 
twenty  three  or  twenty-four  feet,  and  was  hurt. 

Plaintiff  says  that  he  was  not  told  to  be  careful  and  did  not 
Icnow  that  there  was  but  one  tier  of  boards  on  top  of  these 
projecting  boards;  but  that  was  plainly  to  be  seen  before  he 
took  hold  of,  or  stepped  on  them.  The  condition  was  so  obvi- 
ous that  he  should  have  known  it,  and  the  danger  so  apparent 
that  he  is  chargeable,  as  it  seems  to  me,  with  knowing  and 
appreciating  the  danger  of  attempting  to  rest  his  weight  on 
the  end  of  the  boards,  and  I  think  in  so  doing  he  was  himself 
at  fault 

1  do  not  see  how  the  defendant  can  be  held  liable  for  negli 
genoe,  either  at  coromon  law  or  under  the  Employers'  Liability 
Act.    If  there  was  any  carelessness  upon  the  part  of  the  man 
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on  top  of  the  pile  (and  I  do  not  think  there  was),  it  was  t 
negligence  of  a  fellow-servant;  and  as  regards  the  matter 
warning,  even  if  the  foreman  knew  of  the  condition  of  the  i 
of  the  pile  and  of  the  looseness  of  the  stepping  boards,  it  woi 
hardly  seem  that  it  was  necessary  to  call  special  attention 
what  would  be  so  perfectly  apparent  to  any  one  in  going  up 
the  pile.  As  the  law  now  stands,  I  am  unable  to  see  that  t 
defendant  is  liable  in  any  view  of  the  evidence. 

I  think  the  case  was  correctly  disposed  of  by  directing  a  V( 
diet  for  the  defendant,  and  that  the  judgment  entered  there 
should  be  affirmed. 

All    concurred,   except    Spring,   J.,   who   dissented  in 
opinion. 

Spring,  J.  (dissenting): 

The  action    is    negligence    by    an    employee    against   1 
employer,  a  domestic  corporation,  owning  a  lumber  yard 
the  city  of  Buffalo,  and  a  recovery  is  sought  in  pursuance 
the  provisions  of  the  Employers'  LiabiUty  Act  (Laws  of  19C 
chap.  600),  of  the  Labor  Law  (Consol.  Laws,  chap.  31  [Laws 
1909,  chap.  36],  art.  14),  and  the  common  law  as  well. 

The  plaintijff  had  been  in  the  service  of  the  defendant  in  i 
lumber  yard  since  the  1st  day  of  Jime,  1909,  and  was  assistii 
in  piling  lumber  in  the  forenoon  of  the  seventeenth  of  th 
month.  The  pile,  by  the  north  side  of  which  he  was  at  wor 
was  up  nearly  twenty-five  feet  and  something  Uke  sixteen 
twenty  feet  each  way  across.  The  plaintijff  was  on  a  temp 
rary  scaffold  and  the  boards  were  delivered  to  him  from  a  true 
and  he  handed  them  to  Kijanka,  who  was  on  top  of  the  pi 
and  who  piled  them  as  they  were  handed  up  to  him.  Tl 
boards  were  from  fourteen  to  eighteen  feet  in  length,  foi 
inches  wide  and  one  inch  thick,  and  Kijanka  commenced  ; 
piling  at  one  side  of  the  pile,  placing  twelve  boards  on  top  ( 
each  other  and  then  another  similar  tier  alongside  until  1 
extended  these  tiers  entirely  across  the  pile.  On  top  of  eac 
course  of  twelve  boards  crosspieces  were  placed.  As  the  pi 
went  up  Kijanka  extended  out  of  the  southerly  side  of  the  pi- 
about  eighteen  inches,  two  of  the  boards  laid  side  by  side  fc 
steps,  and  the  long  ends  of  these  boards  reached  into  the  pi! 
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ten  or  twelve  feet  and  were  held  in  place  and  from  tipping  by 
the  tiers  of  boards  as  they  were  piled,  and  this  stairway  con- 
struction continued  until  the  time  of  the  accident.  These  sets 
of  projecting  boards  were  intended  for  steps,  and  were  about 
eighteen  inches  apart,  and  the  only  means  of  access  to  the  top 
of  the  pile  or  to  the  scaffold  on  which  the  plaintiff  was  at  work 
at  the  time  he  was  injured. 

On  the  morning  of  the  seventeenth  the  plaintiff  was  directed 
by  Newman,  the  superintendent  of  the  defendant,  to  go  up 
this  stairway  at  the  south  side  of  the  pile  and  hand  the  boards 
from  the  scaffold  to  Kijanka.  He  did  so,  and  the  steps  were 
firm  and  adequate,  and  when  he  reached  the  upper  step  the 
pile  was  level,  and  the  boards  of  the  limiber  pile  held  the  top 
step  boards  from  tipping  down.  He  continued  handing  up  the 
boards  to  Kijanka  imtil  about  nine-thirty  o'clock  in  the  fore- 
noon, and  the  top  of  the  pile  was  then  seven  or  eight  feet  above 
the  scaffold  on  which  he  was  working.  The  workmen  then 
suspended  work  for  five  minutes  for  luncheon,  the  plaintiff 
letting  himself  down  to  the  truck.  Kijanka  had  started  piling 
boards  across  the  southerly  side  of  the  pile,  and  had  one  tier 
of  twelve  boards,  and  three  or  four  boards  by  the  side  of  it 
for  the  second  tier.  Before  commencing  these  tiers  he  had 
extended  two  boards  out  for  about  eighteen  inches  for  another 
step  in  the  series.  These  boards  extended  well  across  the 
pile  and  there  were  no  boards  to  hold  them,  except  the  tiers 
immediately  adjacent  to  them,  and  any  substantial  weight  on 
this  upper  step  would  inevitably  cause  it  to  fall,  and  would 
necessarily  tip  over  the  boards  laid  along  on  top  of  them. 
Eijanka  testified  that  he  knew  the  top  step  was  not  safe  to 
use,  as  the  boards  composing  it  were  not  held  down,  but  he 
further  stated  that  he  had  warned  the  plaintiff  of  the  danger, 
which  the  latter  explicitly  denied.  The  plaintiff  did  not  assist 
iQ  laying  the  boards  in  place  on  the  pile,  and  was  not  famiUar 
with  the  manner  in  which  the  work  was  done.  His  work, 
in  so  far  as  it  related  to  the  lumber  pile,  was  to  hand  up  the 
boards.  He  was  a  common  laborer  and  did  not  speak  English. 
Kijanka  went  down  these  steps  for  his  luncheon,  and  up  again 
after  finishing  it.  The  plaintiff  afterwards  went  up  the  steps. 
The  foreman  was  near  him.     The  plaintiff  testified :  "  Newman 
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was  standing  and  looking  all  the  time  at  the  pile.  Newmai 
saw  me  going  up  this  pile.  He  was  walking  from  one  side  o: 
the  machine  to  the  other  and  looking  at  the  pile."  As  plain 
tiff  reached  the  top  he  put  one  foot  on  the  upper  step  and 
with  his  right  hand  on  the  boards,  attempted  to  make  the  las 
climb,  when  the  boards  of  the  step  tipped  down  by  his  weight 
and  the  tiers  of  boards  as  well,  and  all  were  precipitated  to  th< 
groimd  twenty-five  feet  below,  and  the  plaintiff  suffered  verj 
serious  injuries. 

Before  the  day  of  the  accident  he  had  never  climbed  steps  lik( 
these  by  the  side  of  the  lumber  pile.  On  previous  days  he 
made  the  ascent  on  boards  placed  in  the  space  separating  tw( 
contiguous  piles  and  the  steps  were  firmly  held  in  position  bj 
the  boards  of  the  two  piles  into  which  they  were  extended. 
He  testified  that  he  was  not  advised  of  the  danger  of  stepping 
on  the  top  step,  nor  of  the  fact  that  the  tiers  of  boards  on  toj 
of  the  pile  did  not  extend  across  it,  nor  that  there  was  nc 
weight  to  hold  down  the  steps  in  order  to  prevent  them  from 
falling.  He  assimied,  as  he  had  a  right  to  do,  that  they  were 
safe  for  him  to  ascend.  He  was  obeying  the  direction  of  the 
foreman  who  was  in  close  proximity  to  him  when  he  was 
climbing  up  the  stairway,  which  at  best  made  a  precarious 
means  of  ascent,  and  close  attention  on  his  part  was  required 
as  there  was  no  railing  on  the  outer  side  of  the  steps. 

The  defendant  provided  the  way  for  the  plaintiff  to  reach 
his  place  of  work  and  the  duty  was  imposed  upon  it  to  make 
this  means  of  access  reasonably  safe,  and  the  obligation  was 
not  one  it  could  delegate  to  Kijanka.  Whoever  made  the 
way  of  approach  represented  the  defendant,  if  made  by  its 
authority  or  with  its  knowledge  of  the  purpose  for  which  it 
was  to  be  used,  as  the  proof  shows  in  this  case. 

Within  the  scope  of  the  Employers'  Liability  Act  this 
approach  was  a  part  of  the  place  provided  for  him  to  carry 
on  his  work.  In  Kirhy  v.  Montgomery  Brothers  &  Co.  (197 
N.  Y.  27)  the  court,  in  commenting  on  a  walk  which  the 
defendant  had  provided  for  its  workmen  and  which  proved 
to  be  inadequate,  used  this  language  (at  p.  31):  "Acting  in 
the  line  of  his  duty,  the  plaintiff  was  walking  from  one  part 
of  the  building  to  another  over  a  walk  provided  by  the  defend- 
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ant  for  that  purpose,  and  under  these  circumstances  the  la^vsr 
regards  the  walk  as  a  place  furnished  by  the  defendant  f  oir 
his  servants  to  work  in.    If  the  jury  could  have  found  th.s^'t 
the  ivalk  was  unsafe  and  that  the  defendant  knew  or  shoixl-^L 
have  knoTvn  it,  the  plaintiff  had  a  right  to  recover  dama^^^^ 
for  the  injuries  he   sustained,  provided  he  was  not  hima^TI'f 
guilty  of  negligence. '* 

In  JSTappa  v.  Erie  Railroad  Company  (195  N.  Y.  176)   -fclzM.^^ 
court  (at  p.  182)  cites  approvingly  the  following  definition.     <i:>:^ 
"  way  ''  as  used  in  the  English  Employers'  Liability  Act,  a.xzM_<^i» 
as  given  in  Willetts  v.  Watt  &  Company  (L.  E.  [1892]  2  Q.    D^^  _ 
Div.  92,  98):    ^^The  course  which  a  workman  would  in  oir<3.5_  — 
nary  circumstances  take  in  order  to  go  from  one  part  of  a  slxo-^gr:^^ 
where  a  part  of  the  business  is  done,  to  another  part  wlzi.^^iKr*^^ 
business  is  done,  when  the  business  of  the  employer  requ-i^r-^^^s^^ 
him  to  do  so,  must  be  regarded  as  a  ^  way '  within  the  ra^^^-mzzm^  — 
iag  of  the  statute." 

The  counsel  for  the  defendant  cites  many  authorities  to   tlfc^^  ^3 

effect  that  the  employer  is  not  liable  where  the  defective  coi:x^3_  ^:_  - 

tion  causing  the  injuries  was  due  to  the  manner  in  which    tl 

work   was  prosecuted.     (Citrone  v.    O^Rourke  Engineer^^- 

Construction   Co.,  188  N.   Y.  339;  Stourbridge  v.  BrooTcZ^ 

City  B.   B.  Co.,  9  App.  Div.  129;  O'Comtell  v.  Clarh,  22    i^ 

466.)    These  authorities  proceed  primarily  upon  the  ground  tfc^^ 

the  plaintiff  is,  in  a  measure,  responsible  for  the   const^^^- 

progress  of  the  work  and  the  danger  grows  out  of  its  perf  oi 

ance   in  its  normal  advance   and  development.      He  kno- 

the  dangerous  condition  and  contributes  to,  or  is  conneci-fc^^^ 

with  it;  and  the  constant  changing  in  the  place  brings  Q'tK::^',^^^ 

the  unsafe  condition.    In  other  words,  the  employee  assixxx::^^, 

the  risk  of  an  obviously  dangerous  condition,  and  that  is    ^1::^^^^^ 

gist  of  the  nxle  exonerating  the  employer.    The  way  here  o<3:t::^_ 

structed  was  not  within  the  view  of  the  plaintiff  and  he  tx^^^^ 

no  part  in  its  making.     It  was  an  independent  method    I>x-<:^_^ 

vided  for  a  special  purpose  and  was  not  the  necessary  result   ^^-^,,35. 

the  progress  of  the  lumber  piling.    A  ladder  might  have  "b^^ 

provided  or  other  means  adopted  of  reaching  the  top  of  the  j>ix^ 

or  scaffold.      The  piling  of  the  lumber  in  and  of  itself  did  xx^::^ 

make  the  stairway.     In  excavating  a  timnel,  or  in  blastii:^^ 
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in  a  quarry,  the  place  where  the  men  are  at  work  invariably 
changes  as  the  work  progresses,  and  the  changes  are  made  b] 
the  men  in  the  ordinary  prosecution  of  their  employment. 

I  doubt,  therefore,  whether  within  the  doctrine  of  the  com 
mon  law  the  obligation  imposed  upon  the  defendant  to  provide 
a  reasonably  safe  place  for  the  plaintiff  is  abrogated  by  tb 
exception  or  limitation  reUeving  the  master  of  liability  wher 
the  place  is  the  natural  result  of  the  pursuit  of  the  work  h 
which  the  servant  is  engaged. 

Passing  that,  the  Employers'  Liability  Act  has  effected  j 
radical  modification  of  the  rule  of  the  common  law  adverte( 
to,  and  the  courts  of  this  State  in  disposing  of  actions  brough 
under  the  common  law  since  this  enactment  are  careful  t 
note  the  change.  {Henry  v.  Hudson  &  Manhattayi  R.  R.  Co, 
201  N.  Y.  140,  142;  Mullin  v.  Oenesee  Co.  EL  i.,  P.  &  Oa 
Co.,  202  id.  275,  276  et  seq.) 

Within  the  provisions  of  that  act  the  employer  is  made  Uabl 
to  his  employee  for  injury  caused  by  any  defect  in  the  "con 
dition  of  the  ways,  works  or  machineiy  "  connected  with  o 
used  in  the  business  of  the  employer  and  attributable  to  hi 
negUgence  or  to  the  negligence  of  any  one  in  his  emplo; 
and  intrusted  by  him  w^th  the  duty  of  seeing  that  the  ways 
etc.,  were  in  proper  condition.  Kijanka  erected  the  pil< 
and  made  the  stairway  under  the  personal  direction  an( 
within  the  oversight  of  Newman,  the  defendant's  superin 
tendent  in  immediate  charge  of  the  work.  The  defendant  i 
responsible  for  the  access  which  was  provided  for  the  plaintif 
to  reach  the  work  assigned  him  to  perform,  and  this  was  i 
"way''  within  the  meaning  of  the  statute.  If  this  was  con 
structed  as  the  work  progressed  the  defendant  is  not  reUeve( 
on  that  accoimt  for  it  was  the  way  f imiished  during  the  per 
formance  of  that  particular  work.  It  was  not  even  a  tern 
porary  appliance  or  way  for  it  was  to  continue  at  least  as  lonj 
as  the  making  of  that  pile  of  lumber  continued.  The  lengtl 
of  time  which  a  way  exists  is  not  necessarily  to  determine  iti 
character.  One  kind  of  work  may  require  years  in  its  per 
formance,  and  another  a  week,  and  yet  the  same  rules  may  h 
applicable  in  determining  the  HabiUty  of  the  employer  to  hi 
workmen. 
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The  plaintiff  was  not  guilty  of  contributory  negligence  as 
matter  of  law.  In  his  passage  over  the  steps  two  hours  earlier 
at  the  command  of  Newman  he  had  f oimd  them  secure.  At 
the  time  of  the  accident  he  was  ascending  in  the  presence  of 
the  superintendent  and  following  Kijanka,  who  had  made  the 
sfteps  and  who,  we  may  assume,  was  competent  for  that  pur- 
pose. The  projection  of  one  and  one-half  feet  made  a  narrow 
space  for  a  stocky  man,  as  the  plaintiff  was;  and  the  rise  of 
one  and  one-half  feet  for  each  step  called  for  caution  in  observ- 
ing and  measuring  his  course  upward.  He  looked  ahead  of 
him,  not  realizing  that  the  top  step  was  a  veritable  danger 
trap.  To  be  sure^  he  did  not  look  upon  the  pile  over  the  tier  of 
boards  next  to  him.  He  had  received  no  warning  that  the  top 
step  was  unsafe  to  step  on.  He  was  cautiously  pursuing  the 
course  which  he  deemed  proper  in  order  to  prevent  him  from 
falling  twenty  or  twenty-five  feet  to  the  ground  because  of  the 
perils  which  were  obvious  and  they  absorbed  his  attention. 
NegUgence  cannot,  therefore,  be  imputed  to  him  as  matter  of 
law  merely  because  he  did  not  look  over  the  top  of  the  pile 
when  he  had  no  reason  to  apprehend  that  the  steps  were  not 
securely  fastened.  Had  he  looked  on  the  pile  he  might  not  have 
been  apprised  of  the  fact  that  the  boards  comprising  the  top 
step  were  not  held  in  place  for  he  did  not  know  how  these  steps 
were  constructed  or  held  in  place.  His  conduct  in  the  light  of 
the  circumstances  disclosed,  and  also  the  question  of  assump- 
tion of  risk,  were  for  the  jury  to  determine.  (Clark  v.  N.  Y. 
C.  &  H.  B.  B.  B.  Co.,  191  N.  Y.  416,  420;  Knezevichv.  Bush 
Terminal  Co,,  127  App.  Div.  54.) 

I  think  the  case  should  have  been  submitted  to  the  jmy. 

Judgment  and  order  afl&rmed,  with  costs. 
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Morris  Miller,  Respondent,  v.  The  Buffalo  and  Lake  Ere 
Traction  Company,  Appellant. 

Fourth  Department,  March  6,  1912. 

Railroad —negligence  —  rear-end  collision  between  trolley  car  an 
vehicle  — negligence  and  contributory  negligence,  when  question 
for  jury. 

Action  against  a  railroad  company  to  recover  for  personal  injuries.  Th 
plaintiff  whUe  driving  a  wagon  at  night,  on  leaving  a  city  and  reacl 
ing  a  macadam  road  which  was  in  bad  condition,  drove  with  his  wago 
wheels  between  the  tracks  of  the  defendant's  trolley  line,  that  portio 
being  paved  with  brick.  He  testified  that  he  looked  back  every  minut 
or  two  and  could  have  seen  a  car  for  nearly  half  a  mile,  but  did  not  dii 
cover  one.  The  defendant's  car,  without  sounding  a  bell  or  giving  othe 
warning,  ran  into  the  plaintiff's  wagon  from  behind  at  such  si)eed  as  t 
kill  the  horse  and  injure  the  plaintiff,  the  motorman  being  unable  to  sto; 
the  car  until  it  liad  proceeded  over  100  feet  beyond  the  point  of  collisior 

Held,  that  the  negligence  of  the  defendant  and  the  contributory  negli 
gence  of  the  plaintiff  were  questions  for  the  jury,  and  that  a  judgmen 
for  the  plaintiff  should  be  afltaned. 

A  person  driving  upon  a  street  car  track  who  was  struck  by  a  car  coming 
from  behind  at  an  excessive  rate  of  speed  and  without  warning,  canno 
be  held  guilty  of  contributory  negligence  as  a  matter  of  law  because  h 
did  not  look  back  oftener  than  once  in  every  two  or  three  minutes. 

It  is  immaterial  that  the  defendant's  motorman  claimed  to  have  8ounde( 
the  gong  immediately  before  the  collision,  as  such  warning  was  no 
timely  and  gave  no  chance  for  the  plaintiff  to  leave  the  track. 

Appeal  by  the  defendant,  The  Bnflfalo  and  Lake  Erie  Trac 
tion  Company,  from  an  order  of  the  Coimty  Court  of  Chautau 
qua  county,  entered  in  the  oflfice  of  the  clerk  of  said  county  oi 
the  27th  day  of  September,  1911,  aflarming  a  judgment  of  th 
Municipal  Court  of  the  city  of  Dunkirk  in  favor  of  the  plaintif 
rendered  on  the  18th  day  of  April,  1911,  for  $537.65,  and  als 
from  a  judgment  of  said  Coimty  Court  entered  on  the  27tl 
day  of  September,  1911,  upon  said  order  of  afl&rmance. 

Charles  F.  Blair,  for  the  appellant. 

J^elson  J.  Palmer,  for  the  respondent. 

Kruse,  J. : 

The  plaintiff  was  driving  a  horse  and  wagon  on  Centn 
avenue  in  the  city  of  Dunkirk.    A  car  came  from  behind  an 
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a  collision  occurred,  without  fault  upon  the  part  of  the  plaintiff, 
as  he  claims,  and  through  the  carelessness  of  the  defendant's 
motorman. 

The  collision  occurred  on  the  night  of  November  25,  1910,  at 
about  ten  o'clock.  The  plaintiff  was  a  junk  peddler.  He  had 
several  bags  of  junk  in  his  wagon.  He  had  one  horse  and  was 
sitting  in  the  front  of  the  wagon  driving.  He  drove  on  the 
side  of  the  street,  between  the  track  and  the  curb,  imtil  he 
came  to  where  the  macadam  was  in  bad  condition,  which  was 
not  imtil  after  he  had  reached  the  Dunkirk  city  line.  The 
street  between  the  curb  and  the  railroad  tracks  was  muddy, 
stony  and  rutty,  so  he  drove  with  his  right  wheels  between  the 
two  rails  of  the  track,  where  it  was  paved  with  brick.  While 
it  was  at  night,  there  were  electric  Ughts  along  Central  avenue, 
and  streets  intersected  the  avenue.  His  horse  was  jogging 
along,  as  he  says,  about  five  or  six  miles  an  hour.  As  he  was 
driving  along  he  claims  that  he  looked  back  every  minute  or 
two.  A  car  could  be  seen  for  nearly  a  half  a  mile,  but  he  did 
not  discover  the  car.  The  car  was  lighted,  but  it  is  not  very 
clear  just  how  much.  No  bell  was  nmg  or  other  warning 
given,  and  the  motorman  did  not  discover  the  plaintiff  and  his 
rig  upon  the  track  in  time  to  avoid  the  collision. 

The  car  was  going  at  the  rate  of  fifteen  or  twenty  miles  an 
hour,  as  one  of  the  witnesses  says,  and  others  say  it  was  going 
but  eight  to  ten  miles  an  hour.  How  fast  it  was  going  in  the 
open  country,  beyond  the  city  line,  may  to  some  extent  be 
inferred,  if  the  plaintiff  is  truthful  in  stating  that  he  looked 
around  as  often  as  every  minute  or  two,  and  did  not  see  the 
car,  which  could  be  seen  for  a  half  a  mile.  However,  when 
the  car  struck  the  plaintiff  it  was  going  enough  faster  than  he 
was  driving  to  break  the  wagon,  kill  the  horse,  hurt  the  plain- 
tiff and  go  some  distance  beyond  the  point  of  the  collision,  one 
of  the  witnesses  says  100  to  150  feet,  before  it  was  stopped. 

There  does  not  seem  to  be  much  doubt  about  the  carelessness 
of  the  motorman,  at  least  the  jury  was  warranted  in  so  find- 
ing. It  is,  however,  contended  that  the  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  It  would  seem 
that  that  question  was  also  one  for  the  jury.  But  it  is  said 
that  this  court  has  decided  otherwise  upon  similar  facts  in 
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the  case  of  Geleta  v.  Buffalo  &  Niagara  Falls  Railway 
(88  App.  Div.  372;  affd.,  181  N.  Y.  524).  There  the  injured 
plaintiff  was  driving  along  a  highway  in  the  open  country, 
between  Buffalo  and  Tonawanda.  The  road  was  in  good  con- 
dition between  the  curb  and  the  track,  and  there  was  no  neces- 
sity for  his  driving  upon  the  track.  It  was  dark;  there  were 
no  street  lights;  it  was  snowing;  the  track  was  slipj>ery,  and 
perhaps  he  should  have  anticipated  that  the  motorman  might 
not  be  able  to  see  him  in  time  to  avoid  a  collision.  He  looked 
around  only  once  in  two  minutes.  In  that  respect  the  case 
seems  to  be  like  this.  But  I  am  not  aware  that  it  has  ever 
been  held  that  a  person  driving  upon  a  street  car  track  in  a  city 
is  guilty  of  contributory  negligence  as  a  matter  of  law  if  he 
does  not  happen  to  look  back  for  an  approaching  car  of tener 
than  once  in  every  two  minutes  and  is  struck  by  a  car  going 
at  an  excessive  rate  of  speed,  without  giving  him  any  previous 
warning  at  all.  It  is  expected  that  a  motorman  will  have  his 
car  under  control  at  street  intei'sections,  and  even  in  the  block 
go  at  a  reasonably  safe  rate  of  speed,  and  give  timely  warning 
to  persons  who  may  happen  to  be  on  the  track  ahead  of  him. 
A  person  so  driving  upon  the  track  has  a  right  to  rely,  at  least 
to  some  extent,  that  ordinarily  a  motorman  does  not  run  him 
down  without  giving  him  some  warning.  Of  course,  if  the 
person  so  driving  upon  the  track  is  himself  careless,  he  is  pre- 
cluded from  recovering  for  his  injuries,  even  in  such  a  case,  if 
his  carelessness  contributes  to  the  result. 

It  should  be  stated  in  this  connection  that  the  motorman 
claims  that  as  soon  as  he  discovered  the  plaintiff  he  put  on  the 
brakes  and  sounded  the  gong,  and  that  is  all  he  had  time  to  do 
before  the  collision.  But  unless  the  warning  was  given  in 
time  it,  of  course,  would  do  no  good;  and  it  is  very  evident  that 
it  was  not,  because  it  could  hardly  be  expected,  even  if  the 
plaintiff  had  heard  it,  that  he  could  get  off  the  track  in  time 
to  avoid  the  collision  if  the  motorman,  knowing  that  a  collision 
was  imminent,  could  not  stop  his  car  in  time. 

I  think  the  judgment  and  order  should  be  affirmed,  with  costs. 


AU  concurred. 

Judgment  affirmed,  with  costs. 
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Clarence  L.  Eippley,  Appellant,    v,    Frederick   Frazer, 

Eespondent. 

Fourth  Department,  March  6, 1913. 

Negligrence  —  injury  to  electrician  repairing^  elevator  —  contributory 
neglig^ence  —  trial  —  inadvertent  dischargee  of  jury — direction  to  jury 
to  retire  after  discharge  —  when  no  mistriaL 

Action  to  recover  for  personal  injuries.  The  plaintiff,  an  electrician,  sent 
to  repair  electric  lights  on  a  passenger  elevator,  whQe  seated  on  the  top 
of  the  car  was  crushed  against  the  top  of  the  shaft  when  the  car  ascended 
to  the  top  floor.  He  had  previously  examined  the  situation  and  knew  of 
the  danger,  having  requested  the  operator  of  the  elevator  not  to  go 
above  the  sixth  floor  which  he  had  promised  not  to  do.  It  appeared  that 
the  plaintiff  could  just  as  well  have  stepped  from  the  elevator  before  it 
started  and  that  he  eould  do  no  work  while  it  was  running.  On  all 
the  evidence, 

Held^  that  the  jury  were  justified  in  finding  the  plaintiff  guilty  of  contribu- 
tory negligence. 

The  trial  court  submitted  to  the  jury  the  question  of  the  defendant's  neg- 
ligence and  the  contributory  negligence  of  the  plaintiff  and  the  amount 
of  damages  as  three  specific  questions  of  fact,  stating  that  they  need  not 
answer  as  to  damages  should  they  find  in  the  defendant's  favor  on  either 
of  the  two  first  questions.  During  their  deliberations  the  jury  found 
the  defendant  negligent  and  the  plaintiff  guilty  of  contributory  negli- 
gence but  could  not  agree  on  the  question  of  damages.  On  the  follow- 
ing day  the  foreman  informed  the  court  that  the  jury  had  not  agreed 
upon  a  verdict,  had  answered  the  first  two  questions  but  not  the  last  onq, 
whereuix>n  the  court  believing  that  the  first  questions  had  been  decided 
in  favor  of  the  plaintiff,  discharged  the  jury,  but  upon  learning  imme- 
diately that  they  had  found  the  plaintiff  guilty  of  contributory  negli- 
gence and  the  defendant  negligent,  he  directed  the  jury  to  again  retire 
and  bring  in  their  verdict  on  the  first  two  questions  which  they  did,  the 
court  thereupon  directing  a  judgment  for  the  defendant. 

Held,  that  the  action  of  the  court  in  directing  the  jury  to  retire  was  proi)er 
under  the  circumstances  and  that  there  had  been  no  mistriaL 

Appeal  by  the  plamtiflf,  Clarence  L.  Eippley,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  couniy  of  Onondaga  on  the  15th 
day  of  March,  1911,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  Onondaga  Trial 
Term,  certain  questions  of  fact  having  been  submitted  to  the 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
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the  same  day  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

J".  David  Enright,  for  the  appellant. 

Clifford  H.  Searl^  for  the  respondent. 

Kruse,  J.: 

The  plaintiff,  a  electrician,  was  sent  by  his  employer  to 
repair  the  electric  lights  in  the  defendant's  aparijment  house,  in 
which  there  was  an  elevator.  The  elevator  was  Ughted  by  a 
lamp  connected  with  an  electric  cable,  which  extended  from  a 
fuse  box  at  the  f ouriii  floor  and  entered  the  elevator  at  the  top, 
where  a  break  was  discovered.  The  plaintiff  sat  on  top  of  the 
elevator,  repairing  the  cable.  He  knew  that  if  the  elevator 
went  to  the  seventh  floor  he  would  be  squeezed  between  the 
top  of  the  elevator  and  the  ceiling  of  the  elevator  shaft.  He 
had  looked  over  the  situation  there  and  had  called  the  elevator 
boy's  attention  to  it,  as  he  says.  He  told  the  elevator  boy  not 
to  run  above  the  sixth  floor  and  the  elevator  boy  promised  not 
to  do  so.  But  the  boy  forgot  and  ran  to  the  seventh  floor,  to 
take  a  lady  passenger  there,  and  plaintiff  was  hurt.  He  sajrs 
the  elevator  boy  was  careless,  and  so  the  jury  foimd,  and 
probably  without  difficulty;  but  the  jury  also  foimd  that  the 
plaintiff  himself  was  lacking  in  care  and  caution. 

The  plaintiff  could  just  as  well  have  stepped  from  the  ele- 
vator before  it  started.  He  coidd  not  work  while  it  was  run- 
ning. The  top  of  the  elevator  was  opposite  or  near  the  floor 
above  the  one  where  the  passenger  entered,  and  all  that  he 
would  have  had  to  do  was  to  open  the  door  and  step  out.  He 
chose  to  remain.  He  also  knew,  if  he  was  observing,  that 
after  the  boy  passed  the  sixth  floor  he  would  probably  go  to 
the  seventh.  He  knew  he  had  a  passenger.  But  he  says  that 
he  paid  no  attention  to  whether  the  boy  was  following  instruc- 
tions not  to  go  beyond  the  sixth  floor,  and  he  did  not  know  at 
what  floor  they  were  until  he  was  struck. 

It  is  unnecessary  to  refer  to  other  circumstances,  either  for 
or  against  the  claim  of  contributory  negligence.  The  trial 
court  submitted  that  question  with  the  others  to  the  jury,  in  a 
charge  that  was  apparently  satisfactory  to  the  plaintiff,  and  I 


Digitized  by 


Google 


EiPPLEY  V.  Frazer.  401 

App.  Div.]  Fourth  Department,  March,  1912. 

think  the  jury  was  warranted  in  finding  that  the  plaintiff  him- 
self was  not  free  from  contributory  negligence. 

I  have  given  a  mere  outline  of  the  evidence.  There  is,  how- 
ever, another  question  in  the  case  which  requires  further  atten- 
tion. The  presiding  judge  told  the  jury  that  he  would  not  ask 
them  to  render  a  general  verdict,  but  to  answer  specific  ques- 
tions in  writing.  He  submitted  three  questions:  (1)  Was  the 
defendant  guilty  of  negligence  which  caused  the  accident? 
(2)  Was  the  plaintiff  guilty  of  contributory  negligence  ?  (3) 
What  damages  were  caused  to  plaintiff  by  the  accident  com- 
plained of  ?  stating  that  they  need  not  answer  the  last  ques- 
tion if  they  should  find  either  that  the  accident  was  not  occa- 
sioned by  the  elevator  boy's  negligence  or  that  it  was  occasioned 
in  whole  or  in  part  by  the  plaintiff's  negligence.  But  the  jury 
evidently  misapprehended,  or  forgot  that  it  was  unnecessary  to 
answer  the  last  question,  in  the  event  that  they  f oxmd  against 
the  plaintiff  upon  either  of  the  others.  Instructions  had  been 
given  to  the  officer  in  charge  of  the  jury  that  if  they  did  not 
agree  by  a  certain  time  in  the  course  of  the  evemng  to  dis- 
charge the  jury.  The  jury  had  agreed  among  themselves  that 
the  elevator  boy  was  negligent,  and  also  that  the  plaintiff  himself 
was  guilty  of  contributory  negligence,  but  had  not  agreed  upon 
the  third  question,  as  they  thought  necessary  to  do.  The  officer 
was  informed  that  they  had  not  agreed  and  thereupon,  at  the 
appointed  time,  the  jury  was  permitted  to  go.  The  next 
morning,  at  the  opening  of  court,  they  were  called,  and  the 
record  shows  the  following  proceedings:  "  Clerk  of  the  Court: 
Gentlemen  of  the  jury,  have  you  agreed  on  a  verdict  and 
answered  the  questions  submitted  to  you  by  the  court  ?  Fore- 
man of  the  jury:  We  have  not.  We  have  answered  the  first 
two  questions  and  not  the  last  one.  The  Court:  Not  the  last 
one?  Foreman  of  the  jury:  No,  sir.  The  Court:  Jury 
discharged." 

In  this  connection  it  should  be  stated  that  immediately  after 
the  court  had  discharged  the  jury  the  foreman  stepped  up  to 
the  judge  and  asked  to  be  excused  from  service  for  the  after- 
noon, which  was  granted.  He  then  asked  whether,  if  the  jury 
had  found  in  favor  of  the  defendant  on  either  one  of  the  first 
App.  Div.— Vol.  CXUX.       26 
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two  questions,  it  was  necessary  for  the  jury  to  decide  the  third, 
to  which  the  judge  rephed:  "  Did  you  do  that  ?"  and  imme- 
diately directed  the  jury  to  return  to  the  jury  box.  Then 
occurred  the  following:  "Clerk  of  the  Court:  Grentlemen, 
please  take  your  seats  again.  The  Court:  I  think  I  had  better 
examine  that  verdict.  Gentlemen,  I  think  I  will  take  your 
verdict  and  see  what  it  is.  Foreman  of  the  jury:  We  didn't 
seal  the  verdict  because  we  didn't  finish  it.  That  is  they  agreed 
so  far  and  didn't  finish  the  last  question.  The  Court:  Gentle- 
men, you  may  retire  and  bring  in  a  verdict  on  the  two  questions 
upon  which  you  did  agree.  (Jury  retired.)  "  The  jury  returned 
with  a  verdict  in  writing,  answering  both  questions  in  the 
afl&rmative,  and  thereupon  the  judge  directed  judgment  in 
favor  of  the  defendant. 

It  is  unnecessary  to  follow  through  the  colloquy  between  the 
court  and  counsel  for  the  respective  parties,  after  the  jury 
retired,  or  to  state  in  detail  the  contents  of  the  affidavits  of 
the  jurors  and  others,  relating  to  what  occurred  in  and  out 
of  the  jury  room.  It  is  sufficient  to  say  that  it  very  clearly 
appears  that  the  jury  had  agreed  upon  the  verdict  which 
they  finally  rendered  before  they  were  discharged  by  the  officer 
the  evening  before,  and  the  reason  they  did  not  then  reduce 
to  writing  and  seal  their  verdict  was  because  of  the  misappre- 
hension to  which  I  have  called  attention.  And  it  is  also  very 
clear  that  between  the  time  they  were  permitted  to  go  by  the 
officer  and  returned  to  the  jury  box  in  the  morning  nothing 
occurred  which  in  any  way  could  have  influenced  them  in  their 
final  report,  even  if  they  had  not  agreed  until  their  final  meet- 
ing in  the  morning.  The  trial  judge  states  that  in  discharging 
the  jury  it  was  not  a  mere  slip  of  the  tongue,  but  was  his 
deUberate  act,  believing  that  in  view  of  his  charge  the  jury  had 
answered  the  first  two  questions  in  favor  of  the  plaintiff  and  had 
been  unable  to  agree  on  the  amount  of  the  verdict.  And  from 
the  colloquy  and  the  position  taken  by  the  respective  counsel 
during  the  colloquy,  it  is  evident  that  they  also  believed  that  the 
jury  had  fomid  for  the  plaintiff,  even  up  to  the  time  when  they 
were  sent  back,  although  the  judge,  evidently,  suspected  from 
the  interview  with  the  foreman  (which,  I  assume,  counsel  did 
not  hear)  that  his  behef  was  not  well  founded.    The  judge  saw 
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to  it,  however,  that  each  counsel  was  amply  protected  by 
proper  exceptions,  so  as  to  enable  either  to  attack  the  verdict, 
which  plaintiff's  counsel  did  as  soon  as  the  verdict  was  rendered, 
contending  that  the  court  had  no  power  to  direct  a  jury  to 
again  retire,  after  they  had  separated  and  after  he  had  dis- 
charged them,  and  that  a  mistrial  had  resulted.  The  judge, 
after  carefully  considering  the  question  {Rippley  v.  Frazer y  69 
Misc.  Eep.  415),  denied  the  motion  for  a  new  trial,  and  the 
plaintiff  appeals  from  that  order  and  from  the  judgment  entered 
thereon. 

I  think  the  trial  judge  was  clearly  right  in  sending  the  jury 
back  and  in  receiving  their  verdict.  While  the  judge  had 
publicly  annoxmced  the  discharge  of  the  jury,  he  almost 
instantly  thereafter  recalled  that  annoxmcement  and  sent  the 
jury  bade  to  report  their  verdict.  Even  where  a  jmy  have 
agreed  upon  a  verdict,  reduced  it  to  writing  and  sealed  it,  and 
they  have  separated  but  not  been  finally  discharged  from  the 
case,  the  jury  has  been  permitted  to  again  retire,  consider  the 
case  and  bring  in  a  verdict  for  a  larger  amount  than  that 
stated  in  the  sealed  verdict.  (Warner  v.  N.  Y.  C,  B.  B.  Co,, 
52  N.  Y.  487.)  But  here  the  jury  had  already  agreed  upon  the 
questions  which  they  finally  reported,  although  it  had  not 
been  announced.  All  that  was  left  to  do  was  to  reduce  to 
writing  the  special  verdict,  as  the  Code  requires  (Code  Civ. 
Proc.  §  1187),  and  that  was  a  mere  clerical  act.  Courts  have 
gone  even  farther  than  here,  in  obtaining,  perfecting  and 
saving  the  verdict  of  a  jurj'-,  after  they  have  separated,  where 
througlj  inadvertence  or  mistake  the  result  of  their  delibera- 
tions has  not  been  correctly  reported  or  recorded.  {Wirtr. 
Reid,  138  App.  Div.  760,  and  cases  there  cited.) 

I  think  the  judgment  and  order  should  be  afl&rmed,  with 
costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
John  G.  Myhill,  as  Executor  and  Trustee  of  the  Last  Will 
and  Testament  of  George  Over,  Deceased. 

Ida  Myhill  and  Others,  Appellants;  Frederick  W.  Skittle- 
THORPE  and  Walter  Charles  Skittlethorpe,  Respondents. 

Fourth  Department,  March  6,  1912. 

Win  conBtrued— gift  of  residuary  estate  to  designated  legatees  and 
children  —  when  legatee  and  children  take  coUectively. 

A  testator  having  given  a  life  use  of  all  his  property  to  his  widow  directed 
that,  at  her  death,  the  residue  should  be  *' equally  divided  between  "  cer- 
tain persons  named  "and  my  niece  "  S.  "  and  her  six  children  now  living." 
It  was  further  provided  that  should  any  of  the  above-named  legatees  die 
prior  to  the  testator  and  his  wife  the  property  should  be  equally  divided 
among  the  living  legatees.  At  the  time  the  will  was  executed  and  at  the 
death  of  the  testator  S.  had  eight  children  living  instead  of  six.  One  of 
the  residuary  legatees  named  died  after  the  testator  but  before  the  death 
of  his  widow. 

Heldy  that  the  testator  intended  to  divide  his  residuary  estate  into  a« 
many  parts  as  there  were  designated  legatees  living  at  the  death  of  hid 
widow  and  that  S.  and  her  children  were  only  entitled  to  one  share 
collectively. 

RoBSON  and  Foote,  JJ.,  dissented. 

Appeal  by  Ida  Myhill  and  others  from  a  decree  of  the  Sur- 
rogate's Court  of  the  county  of  Orleans,  entered  in  said  Surro- 
gate' s  Court  on  the  7th  day  of  August,  1911,  upon  the  judicial 
settlement  of  the  accounts  of  John  G.  Myhill. 

S.  E.  Filkins,  for  the  appellant. 

Albert  C.  Burrows y  for  the  respondents. 

Ramsdale  &  Churchy  for  John  G.  Myhill,  as  executor,  etc. 

Kruse,  J. : 

The  disposing  part  of  the  last  will  and  testament  of  George 
Over,  late  of  the  town  of  Gaines,  Orleans  comity,  is  as  follows: 

^^  First:  After  all  my  lawful  debts  are  paid  and  discharged, 
I  give,  and  bequeath  to  my  wife,  Augusta  Over  (provided  she 
should  survive  me)  the  use  of  all  my  property,  both  real  and 
personal.  Should  the  income  from  said  property  be  insufficient 
for  her  support  she  is  privileged  to  dispose  of  any  portion 
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thereof.     At  her  death  I  direct  that  the  residue  of  said  property 
be  equodly  divided  between  Mrs.  Ida  Myhill  and  Mrs.  AdcLie 
JParker  both  of  MiUville,  N.  Y.,  Mrs.  Jessie  Smith,  who  is    a. 
dang'liter  of  my  wife,  Mrs.  Mary  Tills,  of  Gaines,  N.  Y.,  ct'n.di 
my  niece  Mrs.  Mary  Jane  Kittlethorpe  and  her  six  children  no^w 
living'  and  who  reside  in  Southampton,  England. 

*  *  Should  any  of  the  above  named  legatees  die  previous  to  tlxe 
death  of  myself  and  wife  the  said  property  shall  be  equally 
divided  between  the  legatees  who  are  living.  Should  any  of 
the  ahove  named  legatees  dispute  this  my  last  will  and  testa- 
tnent,  they  shall  be  debarred  from  any  portion  of  sa^id 
property." 

The  italics  are  mine  and  the  punctuation  in  that  part  of  the 
disposing  clause  which  relates  to  the  disposition  of  the  residue 
of  the  estate  is  precisely  as  above. 

Mary  Tills,  named  in  the  will,  died  after  the  testator  but 
before  the  death  of  his  widow.  It  is  not  claimed  that  she  has 
any  interest  in  the  estate. 

Mary  Jane  Kittlethorpe,  or  Skittlethorpe,  which  is  her  cor- 
rect name,  had  eight  children  instead  of  six,  living  at  the  time 
the  will  was  made  and  at  the  time  of  the  death  of  the  testator. 
The  question  is  whether  the  residuary  efetate  shall  be  divided 
into  four  parts,  giving  to  Mrs.  Skittlethorpe  and  her  children 
one  share  and  to  the  other  three  legatees  named  one  share 
each,  or,  as  the  surrogate  held,  into  twelve  parts,  giving  an 
equal  share  to  each  of  the  beneficiaries,  including  the  children. 
Ida  Myhill  and  Addie  Parker  are  sisters  and  are  nieces  of  the 
testator^s  widow.     Jessie  Smith  is  the  daughter  of  the  testa- 
tor's widow,  as  the  will  states.     Mary  Tills,  who  is  dead,  was 
not  related  to  the  testator  in  any  way,  so  far  as  the  record  dis- 
closes.    Besides  Mrs.  Skittlethorpe  and  her  children  the  testa- 
tor left  as  next  of  kin,  three  children  of  a  deceased  brother, 
residing'  in  the  State  of  Minnesota,  three  children  of  a  deceased 
enhew  and  a  child  of  a  deceased  sister  of  the  testator,  who 
'ded  in  *^®  United  States,  but  at  what  particular  place  is 

not  stated. 

Tf  annears  that  the  testator  had  lived  at  Gaines  for  about 

fv  vears  immediately  before  his  death.     It  does  not  appear 

.    ,       left    anything  but  personal  property,  amounting  to 
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about  $8,000.  There  is  nothing  to  show  the  personal  relation 
of  the  several  legatees  or  any  of  his  next  of  kin  to  the  testator 
or  their  needs  or  any  other  circumstances  which  throw  an) 
light  upon  the  question  as  to  whether  one  or  more  of  the  lega 
tees  would  be  more  likely  to  be  the  object  of  his  bounty  thai 
the  others.  The  only  facts  and  circimistances  appearing  ir 
the  record,  aside  from  what  is  contained  in  the  will  itself,  an 
those  to  which  I  have  called  attention.  Why  he  should  have 
left  out  the  Minnesota  nieces  and  his  other  blood  relations  liv 
ing  in  this  country  and  included  a  niece  and  her  children  in 
England,  is  a  mere  matter  of  conjecture.  Presinnably,  it  was 
that  they  were  in  need,  or  more  entitled  to  his  bounty  than  the 
others.  Nor  is  there  anything  to  indicate  why  he  should  name 
the  relatives  of  his  wife  as  legatees,  unless  it  is  for  the  same 
reason.  It  does  not  appear  who  drew  the  will,  whether  he 
himself  or  some  one  else.  While  Mrs.  Skittlethorpe  and  her 
children  were  blood  relatives  of  the  testator,  it  would  seem  that 
his  relations  with  them  could  not  have  been  very  close  or  inti- 
mate. He  apparently  did  not  know  the  number  of  children 
and  her  name  is  not  quite  correctly  stated,  although  that  may 
have  been  a  mere  inadvertence  or  mistake  of  the  scrivener. 

If  the  testator  had  in  mind  Mrs.  Skittlethorpe  and  her  chil- 
dren individually,  and  not  collectively,  it  would  be  natural  for 
him  to  ascertain  the  number  of  her  children;  because  in  that 
view  the  number  of  children  would  not  only  ajffect  what  the 
children  and  their  mother  would  receive,  but  as  well  the  amount 
that  would  go  to  each  of  the  other  legatees.  Of  course  it  may 
be  that  the  testator  made  his  will  without  considering  how 
much  each  person  would  receive  under  it;  but  the  other  view, 
under  the  circumstances,  seems  more  reasonable,  and  is  borne 
out,  as  it  seems  to  me,  by  the  use  of  the  conjunction  "and" 
before  the  words  ''my  niece  Mrs.  Mary  Jane  Kittlethorpe 
and  her  six  children,"  which  groups  the  niece  and  her  chil- 
dren together.  While  the  rules  of  punctuation  and  gram- 
matical construction  should  not  be  controlling  in  construing 
this  will,  I  think  it  would  be  more  natural  to  omit  the  word 
*'and"  there,  if  it  was  the  intention  of  the  testator  that  the 
niece  alone  should  have  the  same  share  as  the  other  legatees 
specifically  named,  and  not  she  and  her  children  take  as  one. 
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Of  course  there  may  easily  be-  a  difference  of  opinion  as  to  the 
effect  to  be  given  to  the  word  **and"  in  this  connection, 
and  pjerhaps  it  is  not  at  all  important  in  determining  which 
construction  shall  be  given  to  the  language  used. 

I  think  the  testator  intended  to  divide  his  estate  into  as  many 
parts  as  there  were  legatees  designated  by  name,  giving  to 
Mary  Jane  Skittlethorpe  and  her  children  one  shai-e  collectively, 
and  to  each  of  the  other  legatees  named  another  share.  That 
construction  is  more  reasonable  and  natural,  as  it  seems  to  me, 
than  that  lie  intended  to  divide  his  estate  into  as  many  parts  as 
there  were  beneficiaries  without  naming  them  or  knowing  how 
many  there  were. 

I  tHinlr  the  decree  should  be  modified  by  directing  a  division 
of  the  net  proceeds  into  fom-  parts,  distributing  one  part  to 
Mary  Jane  Skittlethorpe  and  her  children,  and  to  the  other 
three  legatees  one  part  each,  with  costs  to  each  of  the  parties 
appearing"  on  this  appeal  by  separate  attorneys,  payable  out  of 
the  estate. 

All  concurred,  except  Eobson  and  Foote,  JJ.,  who  dissented, 
and  voted  for  affirmance. 

Decree  modified  in  accordance  with  the  opinion  of  Kruse,  J.  ^ 
and  as  so  modified  affirmed,  with  costs  to  each  of  the  parties 
appearing  on  this  appeal  by  separate  attorneys,  payable  out  of 
the  estate. 


The  Board  of  Education  op  Union  Free  School  District 
No.  2   Town  of  Trenton,  Appellant,  v.  George  W.  Crill 
Respondent- 
Fourth  Department,  March  6,  1912. 

Schools— action    afirainat    non-resident  — tuition— facts  not   showing, 
residence  within  school  district. 

k  y      bv  a  "board  of  education  of  a  school  district  to  recover  tuition  for 

the  defendant's  children  on  the  ground  that  they  were  non-residents  of 

th    district.      It    appeared  that  the  defendant,   who  had    previously 

r  oA  in  another  town  and  paid  tuition  for  his  children  as  non-residents 

,  during  the    period  in  question  rented  a  house  within  the  school 

.  .  ^jiere  he  lived  through  the  winter,  returning  to  his  house  in  tlie 

town   during  the  summer.    It  further  appeared   that   he    was 
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assessed  in  the  other  town  as  a  resident  taxpayer,  registered  and  voted 
there  and  held  the  office  of  supervisor.  On  all  the  evidence,  Tield^  that 
he  was  not  a  resident  of  the  school  district  to  which  he  moved  during 
the  winter  and  was  liable  for  tuition. 
It  seems^  that  there  may  be  cases  where  the  voting  residence  of  the  father 
and  the  school  residence  of  his  children  are  not  the  same. 

Appeal  by  the  plaintiff,  The  Board  of  Education  of  Union 
Free  School  District  No.  2,  Town  of  Trenton,  from  a  judg- 
ment of  the  County  Court  of  Oneida  county,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  4:th  day  of  October, 
1911,  affirming  a  judgment  of  a  Justice's  Court  in  favor  of 
the  defendant,  with  notice  of  an  intention  to  bring  up  for 
review  an  order  entered  in  said  clerk's  office  on  the  4:th  day  of 
October,  1911. 

O.  E.  Pritchardy  for  the  appellant. 

E.  Willard  JoneSy  for  the  respondent. 

Kruse,  J. : 

The  action  is  brought  to  recover  for  tuition  of  the  defend- 
ant's two  children,  who,  it  is  claimed,  were  non-residents  of  the 
plaintiff's  school  district.  The  defendant  contends  that  they 
were  residents,  and  that  is  the  only  question  in  the  case. 

The  defendant's  family  consisted  of  himself,  his  wife,  a  boy 
and  a  girl.  He  lived  with  his  family  for  many  years  on  a 
farm  in  the  town  of  Floyd,  adjoining  the  town  of  Trenton 
which  includes  the  school  district  where  the  defendant's  children 
attended  school.  They  attended  the  school  during  the  school 
year  of  1908-1909,  and  he  paid  tuition  therefor  at  the  usual 
rate  for  non-resident  pupils.  In  August,  1909,  the  defendant 
rented  a  house  or  part  of  a  house  in  the  village  of  Holland 
Patent,  within  the  bounds  of  the  school  district,  with  the 
privilege  of  buying  it  if  he  so  desired,  and  moved  into  the 
house  with  his  wife  and  children  about  the  1st  of  September, 
1909,  They  brought  with  them  sufficient  household  goods  to 
keep  house  and  left  the  rest  in  the  house  from  which  they 
moved.  They  lived  there  during  the  winter,  the  children 
attending  school,  and  as  soon  as  the  school  closed  in  the  spring 
or  early  summer  they  stored  what  furniture  they  had  in  the 
house  at  Holland  Patent  and  went  back  to  the  farm,  where 
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they  lived  during  the  summer,  returning  in  the  fall  of  that 
year,  1910,  and  living  again  in  the  house  in  Holland  Patent, 
the  children  attending  school  as  the  year  before.  Finally, 
about  the  1st  of  April,  1911,  defendant  gave  up  the  house 
in  Holland  Patent. 

The  defendant  refused  td  pay  the  tuition  for  the  two  years 
that  he  lived  in  Holland  Patent  upon  the  ground  that  he  and 
his  children  were  during  that  time  residents  of  the  district. 
The  defendant  testified  that  he  considered  his  residence  in  Hot 
land  Patent  from  the  time  he  moved  there  in  September,  1909. 
But  I  think  the  circumstances  show  that  he  was  not  a  resident 
of  the  school  district.  His  permanent  place  of  residence  remained 
in  the  town  of  Floyd.  That  was  his  domicile.  He  was  assessed 
there  as  a  resident  taxpayer.  He  registered  and  voted  there 
after  he  had  moved  to  Holland  Patent  and  was  elected  to  the 
office  of  supervisor  and  qualified  and  acted  as  such  while  he  was 
living  at  Holland  Patent.  I  think  his  school  residence  as  weU 
as  his  voting  residence  remained  in  the  town  of  Floyd.  He 
could  not  gain  a  school  residence  in  the  Holland  Patent  school 
district  without  losing  it  in  the  school  district  in  which  he  lived 
in  Floyd,  where  he  had  his  domicile  and  permanent  home. 

Stress  is  laid  on  the  provisions  of  the  Education  Law,  which 
not  only  makes  free  to  every  person  of  the  school  age  therein 
fixed,  the  school  of  the  district  or  city  in  which  he  resides 
(Education  Law  [Consol.  Laws,  chap.  16;  Laws  of  1909,  chap. 
21],  §  568;  Education  Law  [Consol.  Laws,  chap.  16;  Laws  of 
1910,  chap.  140],  §  567),  but  makes  it  compulsory  for  children 
of  certain  ages  and  in  proper  mental  and  physical  condition  to 
attend  school,  and  provides  among  other  things  for  the  arrest 
of  truant  children,  the  punishment  of  parents  who  refuse  to 
comply  with  the  law  and  the  pimishment  of  persons  who  employ 
children  imder  school  age  during  the  school  year,  except  as 
therein  provided.  (Education  Law  [Consol.  Laws,  chap.  16; 
Laws  of  1909,  chap.  21],  art.  20,  as  amd.  by  Laws  of  1909, 
chap.  409;  Education  Law  [Consol.  Laws,  chap.  16;  Laws  of 
1910,  chap.  140],  art.  23  —  both  statutes  being  known  as  Compul- 
sory Education  Law.)  And  it  is  pointed  out  that  in  the  report 
which  the  trustees  are  required  to  make  on  the  first  day  of 
August  in  each  year  there  shall  be  included  in  the  number  of 
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childi-en  residing  in  the  district  all  who  on  the  thirtieth  day  ( 
June  last  preceding  of  the  age  therein  stated  were  actually  i 
the  district  comprising  a  part  of  the  family  of  their  parents  c 
guardians  or  employers,  if  such  parents,  guardians  or  emploj 
ers  resided  at  the  time  in  said  district,  although  such  residenc 
was  temporary.  But  it  is  further  provided  in  the  same  subd 
vision  that  such  report  shall  not  include  children  belonging  t 
the  family  of  any  person  who  shall  be  an  inhabitant  of  an 
other  district  in  the  State  in  which  such  children  may  by  lai 
be  included  in  the  report  of  its  trustees.  (Education  Lai 
[Consol.  Laws,  chap.  16;  Laws  of  1909,  chap.  21],  §  198,  suW 
4.)  This  subdivision  was  amended  in  1910  by  the  Educatio 
Law  passed  that  year  (Consol.  Laws,  chap.  16  [Laws  of  19ir 
chap.  140],  §  276,  subd.  4)  by  eliminating  the  provision  respeci 
ing  temporary  residents  of  the  district,  including  only  sue! 
children  of  school  age  as  shall  have  been  legal  residents  of  tb 
district  at  a  certain  date  therein  named. 

I  do  not  think  the  provisions  of  the  Education  Law  aid  tb 
defendant  in  his  contention.  It  is  very  clear  that  his  only  pur 
pose  in  living  in  Holland  Patent  was  to  send  his  children  U 
school  there,  intending  to  return  to  the  farm  when  that  objec 
had  been  attained.  It  is  true  that  many  people  have  a  honw 
in  the  city  and  another  in  the  coimtry,  and  some  have  more 
all  equally  permanent;  and  there  are  even  some  whose  various 
places  of  abode  are  so  transient  and  temporary  that  it  mighl 
be  difficult  to  determine  their  legal  residence  at  a  given  time. 
And  there  may  be  cases  where  the  voting  residence  of  the 
father  and  the  school  residence  of  his  children  is  not  the  same; 
but  that,  I  think,  is  not  this  case.  Here,  I  think,  the  children 
as  well  as  their  father  were  not  residents  of  the  Holland  Pat- 
ent school  district,  and  I  think  we  should  so  hold  as  a  matter 
of  law. 

If  the  conclusion  I  have  reached  is  correct  it  follows  that  the 
judgment  of  the  County  Court  and  that  of  the  Justice's  Court 
should  be  reversed,  with  costs. 

All  concurred. 

Judgment  of  County  Court  and  of  Justice's  Court- reversed, 
with  costs  in  all  courts  to  appellant. 
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Syracuse,  Lake  Shore  and  Northern  Eailroad  Company, 
Eespondent,  v.  Lizzie  L.  Carrier  and  Others,  Appellants, 
Lmpleaded  with  Fulton  Savings  Bank,  Defendant. 

Fourth  Department,  March  6, 1912. 

Bailroad  —  electric  railroad  —  construction  of  line  to  carry  high  ten- 
sion current  —  when  such  line  not  extension  of  railroad  —  consent  of 
Public  Service  Commissioners  —  eminent  domain  —  condemnation  of 
lands  necessary  to  operation  of  railroad. 

If  the  plan  of  an  electric  railroad  already  in  operation  to  erect  poles  out- 
side of  its  right  of  way  for  the  purpose  of  carrying  high  tension  wires 
around  a  village  so  as  to  avoid  danger  to  the  inhabitants  be  regarded  as 
an  extension  of  the  railroad,  the  permission  and  approval  of  the  Public 
Service  Commissioners  is  essential  and  the  map  thereof  must  be  filed 
with  the  Secretary  of  State. 

But  the  construction  of  such  line  bearing  the  high  tension  current  in  such 
manner  as  to  avoid  danger  to  the  inhabitants  of  a  village  may  be 
regarded,  not  as  an  extension  to,  but  as  an  addition,  accommodation  or 
facility  for  the  railroad  necessary  to  its  operation  within  the  meaning  of 
the  Railroad  Law,  and  it  may  condemn  lands  for  such  purposes. 

On  condemnation  for  the  purposes  aforesaid  it  cannot  be  urged  that  the 
railroad  should  as  a  condition  precedent  have  obtained  permission  of 
the  local  authorities  to  lead  the  electric  wires  across  highways,  where 
the  lands  sought  to  be  condemned  do  not  adjoin  the  highways  at  any 
point  and  the  plaintiff  is  the  owner  in  fee  of  so  much  of  the  highway  as 
it  seeks  to  occupy  with  its  lina 

It  seems^  that  if  such  railroad  intends  in  the  future  unlawfully  to  use  its 
line  to  supply  electricity  to  others,  it  may  be  restrained  from  so  doing  if 
a  proper  case  be  presented. 

Appeal  by  the  defendants,  Lizzie  L.  Carrier  and  others,  from 
an  ordei  of  the  Supreme  Court,  made  at  the  Onondaga  Special 
Term  and  entered  in  the  oflBc^  of  the  clerk  of  the  county  of 
Onondaga  on  the  6th  day  of  Jime,  1911,  confirming  the  report 
ot  commissioners  in  condemnation  proceedings,  with  notice  of 
an  intention  to  bring  up  for  review  a  judgment  entered  in  said 
clerk's  oiBfice  on  the  Mth  day  of  March,  1911,  appointing  com- 
missioners in  said  proceeding,  and  also  the  order  of  reference 
herein,  dated  the  21st  day  of  January,  1909,  the  order  made 
under  section  8380  of  the  Code  of  Civil  Procedure  and  entered 
in  said  clerk's  oflSce  on  the  2d  day  of  January,  1909,  giving 
plaintiff  possession  of  the  premises  which  are  the  subject  of  the 


Digiti 


zed  by  Google 


412    Syracuse,  Lake  Shore  &  N.  E.  E.  Co.  v.  Carrier. 


Fourth  Department,  March,  1912. 


[Vol.  14J 


proceeding,  and  the  order  appointing   commissioners  herei] 
which  was  contained  in  said  judgment. 

Louis  L.  Waters  [King,  Waters  &  Pogre],  for  the  appellants 

William  Nottingham,  for  the  respondent. 

EoBSON,  J. : 

Plaintiff  seeks  in  this  proceeding  to  acquire  for  the  purpose  oi 
constructing  and  maintaining  thereon  a  double  line  of  poles 
fiupporting  wires  and  appurtenances  for  the  overhead  transmis- 
sion of  electric  current  at  a  high  tension  certain  lands  of  which, 
it  alleged  in  its  petition,  the  defendants  were  the  owners.    It 
is  a  street  surface  railway  corporation,  owning  and  operating 
an  interurban  railroad,  built  on  private  right  of  way  the  wholo 
distance  except  in  villages  and  cities,  where  portions  of  the 
streets  are  used.     The  road  is  operated  by  electricity,  and 
extends  from  the  city  of  Syracuse  to  and  through  the  village  of 
Phoenix.     The  premises  sought  to  be  acquired  in  this  proceed- 
ing are  not,  nor  are  they  sought  to  be  used  as  a  part  of  its  way 
for  trackage  or  construction  other  than  the  transmission  line. 
The  course  of  this  transmission  line  diverges  from  the  line  of 
plaintiff's  roadbed  for  its  tracks  at  a  point  some  distance  south 
of  the  premises  in  question  and  does  not  again  coincide  with  it 
imtil  a  point  a  considerable  distance  north  thereof  is  reached. 
The  purpose  of  this  divergence  is  to  avoid  carrying  the  high 
tension  wires  through  the  village  of  Phoenix,   as  would  be 
necessary  if  they  followed  the  trackage  location  at  this  part  of 
the  route.    Plaintiff  by  agreement  with  the  several  owners 
thereof  acquired  the  other  lands  necessary  for  this  transmission 
line,  but  was  imable  to  agree  with  the  owners  of  the  strip  in 
question  for  its  purchase  and  these  proceedings  for  condemna- 
tion were  instituted. 

Plaintiff's  certificate  of  incorporation  was  duly  filed  and 
recorded  in  September,  1906,  and  states  that  it  is  to  forma  cor- 
poration for  the  purpose  of  building,  maintaining  and  operating 
a  railroad  and  for  the  purpose  of  maintaining  and  operating  a 
railroad  already  built.  The  kind  of  road  to  be  built  is,  as  stated, 
a  street  surface  railroad  to  be  operated  by  horse  power,  cable 
or  electricity,  and  is  to  be  built,  maintained  and  operated  from 
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Syracuse  to  Baldwinsville  in  the  county  of  Onondaga,  which 
pla<;e8  will  be  its  termini.     Prior  to  plaintiff's  incorporation,  a 
corporation,  named  Onondaga  Lake  Eaihx)ad  Company,  had 
built   a   part  of  this  line  from  Syracuse  northerly  to  Long 
Brancli  on  Onondaga  lake  and  had  obtained  from  the  Board  of 
Sailroad  Commissioners  in  November,  1896,  a  certificate  of 
public  convenience  and  necessity  imder  section  59  of  the  Eail- 
road  T^aw  as  it  was  at  that  date.     (Gen.  Laws,  chap.  89  [Laws 
of  1890,  chap.  566],  §  59,  added  by  Laws  of  1892,  chap.  676,  and 
amd.  lyyr  Laws  of  1895,  chap.  545.)    Afterwards  this  line  was 
duly  exrtended  to  Baldwinsville;  and  the  name  of  the  corpora- 
tion   i?«^a«  changed  to  Syracuse,  Lakeside  and   Baldwinsville 
Bail'W^ay  in  1898.     The  property  and  franchises  of  the  last- 
named,  corporation  were  sold  upon  mortgage  foifeclosure  and 
the   saxne  were  transferred  by  the  purchaser  at  such  sale  to 
plaintiff,   which  had  been  organized  for  the  purpose  of  taking 
over  the  property.     Thereafter  in  June,  1906,  plaintiff  executed 
and   cariis^  to  be  filed  and  recorded  a  certificate  of  extension 
pursiiaJit  to  section  90  of  the  Eaiboad  Law  (as  amd.  by  Laws  of 
1895,  chap-  ^^3)  and  pursuant  to  section  6  of  that  law  (as  amd. 
by  "LtSLTV^^  ^'  ^^^2,  chap.  676)  made  and  filed  a  map  and  profile  of 
such  extension.    Neither  the  certificate  of  extension  nor  the  map 
and  profile  thereof  contained  any  description  of,  or  direct  ref er « 
ence    to,  the  location  of  this  transmission  line,  nor  was  any 
notice  of  the  proposed  extension  of  the  railroad  then  given  to 
the  o'V^ii^'^  of  the  premises  in  question.     The  construction  of  tho 
oadhed  and  tracks,  as  extended,  had  apparently  proceeded  to 
ractical  completion  before  plaintiff  made  and  filed  in  the  ofl&co 
f  the  clerk  of  the  county  of  Onondaga  the  map  and  profile  of 
,,       proposed  transmission  line,  which  was  done  October  29, 
1 Q08      Th^  ™^P  ^^^  profile  were  never  at  any  time  filed  in  tho 
ffineof  th®  Secretary  of  State.     This,  among  others  hereinafter 
f  rred  to,  was  a  necessary  step,  provided  the  transmission 
•         fl  to  be  regarded  as  itself  an  extension  of  the  railroad. 
^^         Qf  Qling  stnd  that  the  route  designated  thereby  passed 
remises  occupied  by  them  was  thereafter  served  on  the 
over  p     ^  Q^rnera.    Nothing  was  done  by  them  to  secure  a 
defen         ^^^  route  proposed. 
chBSXg^   laintiff 's  proceedings  for  the  extension  of  its  line  of 
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tracks  and  right  of  way  therefor  from  Baldwinsville  to  and 
through  the  village  of  Phoenix  were  regular  in  form  and  suffi- 
cient for  that  purpose  I  do  not  understand  to  be  now  questioned 
by  appellants.     It  required  no  certificate  of  public  convenience 
and  necessity  from  the  Board  of  Railroad  Commissioners  to 
enable  it  to  take  over  and  operate  the  railroad  constructed  and 
formerly  operated  by  the  Syracuse,  Lakeside  and  Baldwinsville 
Railway,  title  to  which  it  had  acquired  as  transferee  of  the 
piuxjhaser  at  the  foreclosure  sale.     {People  ex  rel.  Third  Ave. 
R.   Co.  V.  Public  Service  Commission,  203  N.  Y.   299.)    At 
the  time  it  took  the  proceedings  to  extend  its  road  from  Bald- 
winsville the  PubUc  Service  Commissions  Law  had  not  been 
passed  and  the  consent  of  the  Board  of  Railroad  Commissioners 
to  such  extension  was  not  required;  for  the  proposed  extension 
was  not  to  "be  practically  parallel  with  a  street  surface  rail- 
road already  constructed  and  in  operation; "  in  which  case  only 
did  the  statute  then  in  force  (Railroad  Law,  §  59a,  added  by 
Laws  of  1898,  chap.  643,  and  amd.  by  Laws  of  1902,  chap.  226) 
require  that  such  consent  be  first  obtained.    {New  York  Central 
&  Hudson  River  Railroad  Co.  v.  Auhtim  Interurban  Electric 
Railroad  Co.,  178  N.  Y.  75.)    But  if  the  transmission  line  is  to 
be  regarded  as  an  extension  of  the  railroad,  then,  since  the  pro- 
ceedings therein  were  begun  after  the  enactment  of  the  Public 
Service  Commissions   Law,   concededly  the    permission   and 
approval  of  the  proper  commission  were  necessary  before  begin- 
ning the  proposed  extension.     (Public  Service  Commissions 
Law  [Laws  of  1907,  chap.  429],  §  53.)    Therefore,  since  power 
is  not  given  to  condenm  lands  for  the  purpose  of  any  extension 
of  an  existing  road  imless  such  extension  is  authorized  by  pro- 
ceedings taken  pursuant  to  some  statute,  plaintiff  would  for 
that  reason  alone  not  be  in  a  position  to  maintain  this  proceed- 
ing.    {Matter  of  Oreeiitvich  &  Johnsonville  R.  Co.  v.  O.  &  S. 
Railroad,  172  N.  Y.  462.) 

But  it  does  not  seem  that  the  construction  of  this  transmis- 
sion line  can  properly  be  regarded  as  an  extension  of  plamtiff 's 
railroad.  If  it  is  not  to  be  considered  as  an  extension,  then 
plaintiff  has  no  authority  to  condemn  lands  therefor  unless 
such  right  is  given  it  by  statute  to  provide  for  other  corporate 
needs;  and  such  statutory  "  authority  must  be  seen  to  apply 
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exactly  to  the  case  stated."    {Matter  of  Greenwich  &  Johnson- 
zfille  H.   Co.  V.  O,  &  S.  Railroad,  supra;  Erie  Railroad  Co. 
V.  Stetvcirdy  170  N.  Y.  172.)    The  Eaihx)ad  Law  as  it  existed  at 
the   time  this  proceeding  was  begun  gave  plaintiff  authority 
to  acquire  by  condemnation  real  estate  necessary  for  the  "  con- 
struction,  maintenance  and  accommodation"  of  its  railroad. 
^'  in  the  raanner  provided  by  law."    (Eailroad  Law,  §  4,  subd.. 
2    as  amd.  by  Laws  of  1892,  chap.   676.)    By  section  7  of  tho 
same  lavr  (as  amd.  by  Laws  of  1905,  chap.  727)  it  was  authorized 
in  the  same  manner  to  acquire  for  use  upon  or  in  connection 
with  its  railroad  "such  additions,  betterments  and  faciUties  as 
may  he   necessary  or  convenient  for  the  better  management, 
maintenance  or  operation"  of  its  railroad.     Transmission  of 
electricity  over  the  length  of  its  road  is  concededly  necessary, 
if  the   road  is  to  be  operated  by  that  power.     The  overhead 
system    plaintiff   employB  for  that  purpose  requires  for  the 
reasonably  economical  use  of  the  current  its  transmission  at 
a  high   voltage  by  means  of  exposed  wires.    It  appears  with- 
out dispute  that  the  custom  in  the  construction  of  electric  roads 
is  to  avoid  whenever  it  is  possible  placing  the  high  tensoin 
^res  for  any  considerable  distance  in  the  streets  of  a  city  or 
village.     One  apparent  and  sufficient  reason  for  this,  as  the 
evidence  shows,  is  that  in  case  of  fire  or  other  accident  result- 
ing in  bringing  the  line  down  to  the  street  or  in  case  of  an 
accidental   contact  with  the  line  by  telephone  or  telegraph 
wires   the   lives  of  persons  in  the  street,  or  elsewhere  who 
might  come  in  contact  with  such  a  wire,  would  be  menaced, 
and  serious,  if  not  fatal,  consequences  ensue.     There  is  also 
an   added   danger  in  repair  of  telephone  and  telegraph  lines 
near  such  a  line ;  and  even  in  the  repair  of  the  line  itself,  where 
telephone  or  telegraph  wires  are  imder  it,  the  possibility  that 
fhp  men  engaged  in  that  service  will  not  accidentally  do  some- 
fhinc*  which  will  bring  it  in  contact  with  the  wires  beneath  and 
<<  th  rebr  cause  loss  of  life  and  property  to  people  connected 
•f  h  the  telephone  lines  either  at  the  telephone  instruments  or 
f  H  ns  ^'  canuot   be  certainly  guarded  against.     The  danger 
fhftse  higl^  tension  wires  when  stnmg  in  places  where  the 
.,..     ^£  contact  with  other  wires  is  avoided  is  reduced  to 

^^^^^,   .       ^^        The  construction  and  oiieration  of  a  railroad  it 
amnumum.       -^^  ' 
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will  be  conceded  should  be  after  such  manner  as  to  provide  for 
the  safety,  so  far  as  possible,  of  all  persons  likely  to  be  endan- 
gered thereby.  The  construction  of  this  transmission  line  so 
as  to  avoid  the  village  of  Phoenix  is  the  safer  and  is  also  the 
customary  construction  at  such  points.  I  think,  therefore,  it 
may  properly  be  regarded  as  an  "  addition,"  an  **  accommoda- 
tion," or  a  "facility"  for  plaintiff's  railroad  within  the 
meaning  of  those  terms  as  used  in  the  statute  above  referred 
to.  The  following  statement  of  Vank,  J.,  in  Matter  of  New 
Yorky  Lackawanna  &  Western  R.  R.  Co.  (33  Him,  148, 
154;  affd.,  98  N.  Y.  664)  seems  to  be  apt  descriptively  in  the 
present  investigation:  "The  purpose  of  its  incorporation  is 
to  build  and  operate  a  railroad  for  public  use.  The  opera- 
tion of  the  road  is  as  essential  as  its  construction.  The 
land  in  question,  therefore,  is  needed  for  one  of  the  legiti- 
mate purposes  of  the  road,  and  when  the  necessity  exists  and 
a  reasonable  discretion  is  used  the  courts  will  not  interfere  even 
if  the  exercise  of  the  power  to  take  lands  under  the  statute  is 
attended  with  extreme  inconvenience  and  hardship  to  individu- 
als." (See,  also.  Matter  of  New  York  d;  Harlem  R.  R.  Co. 
V.  Kipy  46  N.  T.  546;  Matter  of  New  York  Central  &  H. 
R.  R.  R.  Co.  V.  Met.  Gas  Light  Co.,  63  id.  326;  Matter  of  New 
York  Central  &  H.  R.  R.  R.  Co.,  77  id.  248.) 

Appellants'  counsel  urges  that  it  appearing  that  the  proposed 
transmission  line  crosses  two  highways  plaintiff  must,  as  a 
necessary  condition  precedent  to  its  right  to  begin  this  proceed- 
ing, have  obtained  the  consent  of  the  local  authorities  to  cross 
these  highways  with  its  line.  In  support  of  this  position  Mat- 
ter of  Rochester  Elec.  R.  Co.  (123  N.  Y.  351)  and  Colonial 
City  Traction  Co.  v.  Kingston  City  R.  R.  Co.  (153  id.  540)  are 
cited.  These  cases  are  apparent  authorities  that  a  corporation 
intending  to  engage  in  the  construction  of  a  street  surface  rail- 
way, or  an  extension  thereof,  must  obtain  the  consent  of  the 
proper  local  authorities  to  use  and  occupy  streets  or  highways 
for  the  construction  of  the  road,  or  extension  thereof,  before  it 
is  in  a  position  to  pursue  condemnation  proceedings.  But  if  I 
am  correct  in  the  conclusion  that  plaintiff's  transmission  line  is 
not  an  extension  of  its  road,  but  is  an  incidental  necessity  to 
its  operation,  then  the  provisions  of  the  Railroad  Law,  upon 
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which  the  decisions  above  referred  to  are  based,  do  not  in  terms 
apply.  It  may  be  that  such  consent  must  be  obtained  (and  the 
record  shows  that  it  was  in  fact  obtained)  before  plaintiff  could 
legally  cross  the  highways  in  question  with  its  transmission 
line.  But  the  land  sought  in  this  proceeding  did  not  adjoin 
these  highways  at  any  point;  plaintiff  was  the  owner  of  the 
fee  of  so  much  of  the  highways  as  it  sought  to  occupy  with  its 
Une,  and  under  the  circumstances  it  would  seem  the  procure- 
ment of  such  consent  was  not  necessarily  required  to  be  had 
before  plaintiff  could  begin  this  proceeding.  {Matter  of  New 
York  Central  &  H.  R.  B.  R.  Co.,  77  N.  T.  248;  Matter  of 
People's  R.  R.  Co.,  112  id.  578,  584.) 

Appellants  also  insist  that  plaintiff  purposes  to  use  this  trans- 
mission line  to  supply  electricity  for  the  use  of  others  not  in 
any  way  connected  with  the  railroad  or  with  its  operation.  It 
appears  from  the  proof  that  the  transmission  line  as  projected 
and  constructed  is  not  only  proper,  but  is  necessary,  for  the 
operation  of  the  railroad.  If  plaintiff  shall  hereafter  use  it  for 
purposes  so  foreign  to  those  to  serve  which  it  was  by  law 
authorized  to  prosecute  this  proceeding  and  injury  to  the  rights 
of  the  defendants,  or  their  successors  in  interest,  should  result 
therefrom,  doubtless  such  imauthorized  use  would  be  restrained 
if  a  proper  case  was  presented. 

The  other  objections  urged  by  appellants'  coimsel  have  all 
been  considered;  but  none  of  them  appear  to  be  of  sufficient 
importance  to  warrant  interference  with  the  judgment  and 
orders  appealed  from. 

The  judgment  and  orders  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  orders  affirmed,  with  costs. 
App.  Div.— Vol.  CXLIX.        27 
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The   Beauty   Spring  Water  Company   of  Lyons  Fax 
Appellant,  v.  The  Village  op  Lyons  Falls,  Eespondent 

Fourth  Department,  March  13,  1912. 

Tax  —  construction  of  municipal  water  worka — liability  of  coxnpet 

company. 

A  water  oorporation  which  originally  furnished  water  to  a  village  will 
be  granted  a  decree  in  equity  restraining  the  enforcement  of  a 
against  it  for  village  water  works  subsequently  constructed  and  opera 
in  competition,  where  it  appears  that  the  supply  of  water  formerly 
nished  was  inadequate  for  domestic  purposes  and  furnished  no 
protection  whatever,  while  the  municipal  water  works  are  adequate  i 
have  produced  a  material  decrease  in  fire  insurance  premiums. 

McLsififAN,  P.  J.,  dissented. 

Appeal  by  the  plaintiflf ,  The  Beauty  Spring  Water  Compa 
of  Lyons  Falls,  from  a  judgment  of  the  Supreme  Court 
favor  of  the  defendant,  entered  in  the  officje  of  the  clerk 
the  county  of  Lewis  on  the  10th  day  of  June,  1911,  upon  1 
decision  of  the  court  rendered  after  a  trial  at  the  Lewis  Spec 
Term. 

The  action  was  commenced  on  the  29th  day  of  June,  19 
to  restrain  the  defendant  from  enforcing  certain  taxes  agai] 
the  property  of  the  plaintiff. 

C  S.  MerenesSy  for  the  appellant. 

Harry  W.  CoXy  for  the  respondent. 

Kruse,  J. : 

The  plaintiflf,  a  domestic  water  corporation,  challenges  \ 
vaUdity  of  a  tax  imposed  against  it  by  the  defendant  vilk 
for  village  water  works  purposes,  contending  that  the  vills 
system  was  installed  and  is  now  operated  in  competition  w 
that  of  its  Gwa. 

The  question  has  been  here  before  on  an  appeal  from 
order  which  vacated  an  order  to  examine  the  plaintiflf  1 
debtor.  The  vacating  order  was  reversed  by  this  court  {Mat 
of  Beauty  Spring  Water  Company ^  134  App.  Div.  17);  ai 
upon  appeal  to  the  Court  of  Appeals,  that  order  was  aflBm 
upon  the  ground  that  questions  both  of  law  and  fact  were  f 
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sented  which  should  be  tried  out  in  an  action  in  equity  {Matter 
of  Beauty  Spring  Water  Company,  198  N.  T.  413.)  There- 
upon this  action  was  brought,  and  after  trial  the  complaint 
dismissed  upon  the  merits,  and  from  the  judgment  entered 
upon  that  decision  this  appeal  was  taken. 

The  plaintiff  has  been  defeated  upon  the  facts.  As  the  case 
now  stands  I  think  plaintiff  is  not  entitled  to  equitable  relief. 
The  claim  that  the  defendant  has  no  right  to  tax  the  plaintiff 
for  installing  and  maintaining  a  municipal  water  works  system 
in  competition  with  its  own  might  be  well  founded  if  the  plain- 
tiff had  furnished  an  adequate  supply  of  water  to  meet  the 
requirements  of  the  village;  or  perhaps  it  might  be  entitled  to 
some  relief  if  the  supply  was  sufficient  for  that  part  of  the  vil- 
lage in  the  town  of  West  Turin,  from  whose  officers  it  obtained 
its  franchise  before  the  defendant  village  was  organized,  and 
which  includes  most  of 'the  inhabited  part  of  the  village.  But 
the  finding  of  the  trial  judge  is  that  the  plaintiff's  water  works 
system  before  the  installation  of  the  village  system  was  at 
times  inadequate  for  domestic  purposes  and  furnished  no  fire 
protection  at  all;  that  the  defendant's  water  works  system, 
which  was  installed  in  the  year  1906,  is  adequate  for  domestic 
purposes  for  the  village  and  for  fire  protection,  and  that  since 
the  installation  of  the  village  system  the  fire  insurance  pre- 
miums have  materially  decreased.  I  think,  in  view  of  this 
finding,  which  is  supported  by  evidence,  the  plaintiff  is  not 
entitled  to  equitable  relief  irrespective  of  any  other  question. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion. 

McLennan,  P.  J.  (dissenting): 

The  Beauty  Spring  Water  Company  was  duly  incorporated 
under  the  laws  of  the  State  of  New  York  as  a  private  water 
corporation.  Its  charter  was  duly  filed  June  23, 1896,  and  the 
purpose  of  the  company,  as  set  forth  in  its  charter,  is  "to 
supply  water  to  the  inhabitants  of  the  town  of  West  Turin, 
Lewis  county.  New  York."  The  proper  consent  of  the  town 
authorities  of  West  Turin  had  previously  been  obtained.  The 
company  was  incorporated  as   provided  in   the   Transporta- 
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tion  Corporations  Law  (Gen.  Laws,  chap.  40  [Laws  of  1890, 
chap.  666],  §  80  et  seq.y  as  amd.),  and  by  section  82  of  such 
chapter,  being  the  former  Transportation  Corporations  Law 
(Gen.  Laws,  chap.  40,  as  amd.  by  Laws  of  1892,  chap.  617), 
water  companies  organized  pursuant  to  that  act  were  author- 
ized "  to  lay  their  water  pipes  in  any  streets  or  avenues  or 
public  places  of  an  adjoining  city,  town  or  village,  to  the  city, 
town  or  village  where  such  permit  has  been  obtained."  (Since 
amended  by  Laws  of  1905,  chap.  210,  and  Laws  of  1906,  chap. 
455;  now  Consol.  Laws,  chap.  63  [Laws  of  1909,  chap.  219], 
§82.)   - 

In  1899  the  village  of  Lyons  Falls  was  duly  incorporated  as 
a  village  of  the  fourth  class,  and  was  largely  made  up  of  ter- 
ritory in  the  town  of  West  Turin,  but  also  included  within  its 
corporate  limits  a  portion  of  the  adjoining  town  of  Lyonsdale. 
The  village  comprises  a  strip  of  land  about  one  and  one-half 
miles  in  length  and  one-half  mile  in  width.  It  had  775  inhab- 
itants in  1910.  In  1905  the  village  of  Lyons  Falls  made  appli- 
cation to  the  State  Water  Supply  Commission  for  authority  to 
install  a  municipal  water  system  of  its  own,  and  the  applica- 
tion was  granted.  The  village  installed  the  system,  which  is 
conceded  to  be  ample  to  furnish  water  for  fire  protection  and 
domestic  use  within  the  village. 

No  quostion  is  raised  as  to  the  purity  or  quaUty  of  the  water 
furnished  by  the  plaintiff.  The  court  has  found,  however,  that 
before  the  installation  of  the  defendant's  system  the  plaintiff's 
system  was  at  times  inadequate  for  domestic  purposes,  but  I 
think  the  evidence,  as  well  as  the  specific  findings  of  the  court 
as  to  the  instances  in  which  the  water  failed  at  certain  points, 
show  that  the  plaintiff  has  practically  at  aU  times  fumiAed 
an  ample  supply  of  water  for  domestic  use,  and  that  only  in  a 
few  isolated  instances,  extending  over  a  period  of  many  years, 
has  the  supply  been  insuflScient  or  the  pressure  too  low  to  fur- 
nish all  the  water  needed  for  domestic  purposes.  The  court  has 
also  f oimd  that  the  plaintiff's  system  is  inadequate  to  furnish 
fire  protection  to  the  village,  but  I  think  this  is  immaterial,  as 
the  furnishing  of  fire  protection  is  purely  a  municipal  and  gov- 
ernmental fimction  and  one  which  the  village  has  the  right  to 
undertake  for  itself,  and  was  not  one  of  the  purposes  contem- 
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plated  by  or  required  of  the  plaintiff.  As  was  said  by  the  Court 
^^  -A^ppeals  in  People  ex  rel.  Mills  Water  Works  Co.  v.  Forrest 
(97  JNT.  Y.  97,  100):  "The  State  authorizes  the  formation  of 
water  works  companies  in  its  towns  and  villages,  *  *  *  but 
it  does  not  require  one  so  organized  to  supply  water  to  the  town 
or  village,  nor  does  it  require  the  town  or  village  to  take  its 
supply  of  water  from  the  company  so  formed."  It  seems  to 
me  tliat  the  failure  or  refusal  of  the  plaintiff  to  furnish  fire 
protection  to  the  defendant  is  not  the  test  of  whether  it  hag 
fulfilled,  tlie  purposes  for  which  it  was  incorporated,  in  the 
absence  of  any  express  provision  in  its  franchise,  or  contract  to 
that  effect.  Indeed,  it  is  conceded  in  this  case  that  whatever 
fire  protection  the  plaintiff  assumed  to  furnish  to  the  defendant 
was  furnished  gratuitously  and  not  in  pursuance  of  any  con- 
tract. -AlS  before  stated,  I  think  the  evidence  shows  no  sub- 
stantial default  in  at  all  times  furnishing  a  pure  and  sufficient 
supply  of  'water  to  all  plaintiff's  customers.  No  general  failure 
of  the  virliole  system,  even  temporarily,  was  shown,  and  the 
niost  of  th.e  trouble  shown  was  with  the  supply  furnished  to 
the  Ne'W  York  Central  railroad  for  use  in  its  engines.  It  does 
not  seera  to  me  important  that  the  plaintiff  was  at  times  unable 
to  f urnisl^  all  the  water  needed  by  a  railroad  for  running  its 

engio.^®* 

For  tb©  purpose  of  installing  and  maintaining  the  defend- 
ant's  municipal  system,  certain  taxes  have  been  levied  upon 
all   the    taxable  property  within  the  village  of  Lyons  Falls, 
includixig'  th©  plaintiff's  water  system  and  property,  which,  as 
far    as    i*  ^  concerned,  the  plaintiff  insists  it  is  not  legally 
hli^ed  to  pay  and  equitably  should  not  be  called  upon  to  pay. 
The    installation   of    defendant's  mimicipal  system  has  con- 
.^^edly  greatly  impaired  the  earning  capacity  of  the  plaintiff. 
T  think  that  under  the  decisions  of  the  Court  of  Appeals  in 
,    .yj^^ateles  Water  Works  Co.  v.  Village  of  Skaneateles  (161 
Y    154)  and    Warsaw  Water   Works   Co.  v.  Village  of 
'        *       /jj^  176)  the  defendant  has  no  authority  to  so  tax 
7   '  tiff      Under  those  decisions  I  think  it  is  clear  that 
^  f    dant    had    the  right  to  install  a  mimicipal  water 
*^^  -  .^  own,  and  to  thereby  enter  into  competition  with 

system  o  furnishing  water  to  the  inhabitants  of  the 

the  plaintift    ^^ 
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village,  and  if  the  result  of  such  competition  is  disastrous  to 
the  plaintiff,  it  cannot  complain,  for  it  has  no  exclusive  fran- 
chise or  contract  to  furnish  water  to  the  inhabitants  of  the 
defendant  village.  But  I  do  not  agree  that  the  defendant  can 
levy  taxes  upon  plaintiff's  corporate  property  for  the  purpose 
of  installing,  making  additions  to  and  maintaining  a  water 
works  system  in  competition  with  the  plaintiff.  I  think  that 
legally  it  has  no  right  to  do  so,  under  the  decisions  cited  above, 
and  that  such  course  is  not  equitably  justifiable  under  the 
evidence  in  this  case. 

I  think  that  the  acts  of  the  defendant  in  taxing  the  plaintiff 
for  the  payment  of  the  obligations  incurred  in  the  construction 
of  def endant'9  system  are  in  contravention  of  the  provisions  of 
section  10  of  article  1  of  the  Federal  Constitution,  and  void. 

As  to  the  equitable  considerations  involved,  it  appears  that 
when  the  consent  of  the  State  Water  Supply  Conunission  was 
being  sought  it  was  practically  imderstood  by  that  commission 
and  by  all  parties  concerned  that  the  defendant  would  proceed 
to  acquire  by  purchase  or  proper  condemnation  proceedings 
the  plaintiff's  system.  Thereafter  a  proposition  was  submitted 
to  the  taxpayers  of  the  village  to  purchase  plaintiff's  system 
for  $9,000,  but  was  voted  down  at  the  election.  No  further 
steps  toward  that  end  have  been  taken.  On  the  contrary,  the 
defendant  has  proceeded  to  levy  taxes  on  all  taxable  property 
within  the  village  for  the  purpose  of  paying  for  the  municipal 
system,  thereby  compelling  plaintiff's  customers  to  contribute 
to  the  support  of  a  system  which  they  do  not  use,  and  practi- 
cally coercing  them  into  using  the  water  furnished  by  the 
village,  for  it  is  difficult  to  see  how  any  taxpayer  of  the  village 
would  long  continue  to  contribute  to  the  support  of  two  water 
systems  when  he  only  used  the  water  furnished  by  one  of  them. 
So  that  I  do  not  see  how  it  can  be  said  that  either  legally  or 
equitably  the  defendant  is  entitled  to  tax  the  property  of  the 
plaintiff  for  the  purpose  of  installing  and  maintaining  its 
municipal  water  works  system. 

I,  therefore,  vote  for  reversing  the  judgment  appealed  from 
and  granting  a  new  trial,  with  costs  to  the  appellant  to  abide 
the  event. 

Judgment  affirmed,  with  costs. 
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John  J.  Casey,  as  Administrator,  etc.,  of  Anna  L.  Casey, 
Deceased,  Appellant,  v.  The  Davis  &  Furber  Machine 
Company,  Eespondent. 

Fourth  Department,  March  6,  1912. 

Appeal  —  when  decision  law  of  case  on  new  trial  —  master  and  servant 
—  negligence  —  injury  by  faU  of  piece  of  a  machine  —  res  ipsa  loquitur 
—respondeat  superior  —  when  person  causing  accident  not  acting  for 
defendant. 

Where  on  an  appeal  from  a  judgment  in  a  negligence  action  it  was  held 
that  the  relation  of  master  and  servant  did  not  exist  between  the  defend- 
ant and  the  person  who  was  responsible  for  the  accident,  it  is  the  law  of 
the  case  on  anew  trial  if  the  proof  on  that  issue  Is  substantially  the  same. 

Even  though  the  fact  that  an  iron  ball  fell  from  a  machine  in  a  factory 
and  injured  an  employee  may  be  prima  facie  proof  of  negligence  of  the 
owner  of  the  factory  under  the  rule  of  res  ipsa  loquitur^  yet  where  it  is 
sought  to  charge  a  manufacturer  who  had  sent  its  employee  to  install  a 
machine  in  a  factory  with  liability  it  must  be  shown  that  the  employee  at 
the  precise  time  of  the  accident  was  engaged  in  the  work  of  his  employer. 

The  defendant,  a  manufacturer,  sent  its  agent  to  install  in  a  mill  a  carding 
machine  manufactured  by  it.  It  paid  the  agent^s  wages  but  his  expenses 
were  paid  by  the  mill  owner.  Having  set  up  the  carding  machine  and 
while  engaged  in  bolting  thereto  another  machine  not  furnished  by  his 
master  but  belonging  to  the  mUl  he  allowed  an  iron  ball  to  fall  from  the 
latter  machine  so  that  it  resulted  in  the  death  of  an  employee. 

Held,  that,  under  the  circumstances,  the  person  who  caused  the  ball  to 
fall  was  not  at  the  time  acting  for  his  employer  which,  therefore,  was 
not  liable. 

McLbstnan,  p.  J.,  and  Spring,  J.,  dissented. 

Appeal  by  the  plaintiff,  John  J.  Casey,  as  administrator, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Onondaga  on  the  ^3d  day  of  May,  1911,  upon  the  dismissal  of 
the  complaint  by  direction  of  the  court  at  the  close  of  plaintiff's 
case  on  a  trial  at  the  Onondaga  Trial  Term. 

Stewart  F.  Hancock^  for  the  appellant. 

Louis  L.  Waters,  for  the  respondent. 

Foote,  J.: 

Plaintiff's  intestate,  Anna  L.  Casey,  began  an  action  in  her 
lifetime  for  the  same  cause  of  action  as  here  against  this 
defendant.     The  cause  was  tried  and  a  verdict  rendered  in 


Digiti 


zed  by  Google 


424  Casey  v.  Davis  &  Fukber  Machine  Co. 

Fourth  Department,  March,  1912.  [Vol.  149. 

her  favor  and  judgment  thereon  entered  on  March  20,  1909. 
Defendant  appealed  to  this  court  on  April  15,  1909.  Miss 
Casey  died  on  April  14,  1909.  On  the  7th  of  September, 
1909,  her  father,  the  plaintiff,  was  appointed  administrator 
of  her  estate  and  was  later  substituted  in  her  place  as  plain- 
tiff and  respondent.  On  the  4th  of  May,  1910,  said  appeal 
was  determined  in  this  court  and  the  judgment  reversed  and  a 
new  trial  granted  (see  138  App.  Div.  396).  Plaintiff  thereafter 
and  on  July  9,  1910,  appealed  to  the  Court  of  Appeals,  and 
thereafter  and  on  December  16,  1910,  said  appeal  was  with- 
drawn by  consent  of  the  Coiuij  of  Appeals,  on  motion  of  plain- 
tiff. No  new  trial  of  said  action  has  been  had,  but  on  Feb- 
ruary 23,  1911,  plaintiff  began  this  action  for  the  same  cause, 
which  came  to  trial  on  May  23,  1911,  and  resulted  in  a  nonsuit 
at  the  close  of  plaintiff's  case. 

Defendant  is  a  Massachusetts  corporation  engaged  in  the 
business  of  manufacturing  carding  machines  and  other 
machinery  for  woolen  mills.  The  Crown  Mills  is  a  corpora- 
tion owning  and  operating  a  woolen  mill  at  Marcellus  in  the 
county  of  Onondaga.  Plaintiff's  intestate  was  an  employee  in 
the  Crown  Mills.  She  was  injured  on  January  17, 1907,  at  the 
mill  where  she  worked  by  an  iron  ball  which  fell  from  a 
machine  on  the  floor  above  and  rolled  through  a  hole  in  the 
floor  made  for  and  through  which  a  belt  was  running.  The 
ball  struck  a  large  revolving  pulley  underneath  this  hole 
and  was  thrown  or  deflected  so  as  to  strike  Miss  Casey's  head 
as  she  was  working  at  a  machine  on  the  floor  below  some  dis- 
tance away  from  the  pulley.  It  is  conceded  that  the  injury 
she  received  subsequently  caused  her  death. 

On  the  28th  of  June,  1906,  the  Crown  Mills  made  a  contract 
with  defendant  by  which  defendant  was  to  manufacture  for  it 
for  use  in  its  mill  at  Marcellus  a  carding  machine.  It  seems 
to  have  been  the  understanding,  although  the  written  contract 
did  not  so  provide,  that  defendant  was  to  send  a  man  to  the 
Crown  Mills  to  set  up  and  adjust  this  carding  machine  ready 
for  use.  The  machine  was  made  and  shipped  to  the  Crown 
Mills,  the  parts  not  being  put  together,  and  on  or  about 
January  3,  1907,  one  Arthur  Clow,  an  employee  of  defendant, 
was  sent  by  defendant  to  Marcellus  to  set  up  this  carding 
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machine  at  the  Crown  Mills.  His  wages  were  paid  by  defend- 
ant, but  his  expenses  to  and  from  Maroellus  were  paid  by  the 
Crown  Mills,  together  with  his  expenses  at  Marcellus.  On  the 
17th  of  January,  1907,  he  had  practically  completed  setting  up 
the  carding  machine,  and  had  also  bolted  to  the  carding 
machine  another  machine,  to  be  used  in  connection  with  it, 
which  belonged  to  the  Crown  Mills,  and  which  had  not  been 
purchased  of  or  furnished  by  defendant.  It  was  called  an 
automatic  feed  machine,  and  was  used  to  feed  the  wool  into 
the  carding  machine.  The  iron  ball  which  injured  plaintiff's 
intestate  was  a  part  of  this  feed  machine.  As  Clow  had  com- 
pleted bolting  the  feed  machine  to  the  carding  machine  he 
noticed  that  the  iron  ball  was  insecurely  bolted  to  the  feed 
machine,  so  that  it  would  not  properly  perform  its  f imction, 
and  he  took  a  wrench  to  tighten  the  nut  on  the  bolt  which 
fastened  it  to  the  machine,  and  in  some  manner  not  explained 
by  the  evidence,  and  apparently  not  known  to  Clow,  who  was 
a  witness  for  plaintiff,  the  ball  fell  onto  the  table  of  the  feed 
machine,  rolled  off  onto  the  floor,  rolled  around  to  the  further 
side  of  the  belt  which  was  running  through  this  hole  in  the 
floor,  and  down  into  the  hole,  which  was  just  large  enough  to 
permit  the  ball  to  pass  through.  This  hole  was  some  twelve 
to  eighteen  inches  away  from  the  machiije.  It  does  not  appear 
whether  Clow  was  asked  to  connect  the  feed  machine  to  the 
carding  machine  by  any  one  in  the  employ  of  the  Crown  Mills, 
or  whether  he  did  it  on  his  own  motion.  There  is  evidence 
from  which  it  might  be  found  that  he  could  not  successfully 
test  the  carding  machine  without  having  the  feed  machine 
attached.  It  does  not  appear  that  defendant  had  undertaken 
to  connect  the  feed  machine  with  the  carding  machine. 

The  question  in  the  case  is  whether  Clow  in  the  act  of  con- 
necting the  feed  machine  to  the  carding  machine  and  adjusting 
the  iron  ball  on  the  feed  machine  was  acting  as  the  servant  of 
defendant  in  the  busiuess  of  defendant,  or  rather  whether 
there  is  evidence  suflScient  to  require  the  submission  of  this 
question  to  the  jury  as  a  question  of  fact. 

As  respects  this  question,  it  does  not  differ  from  that  pre- 
sented upon  the  appeal  in  the  former  action.  Four  justices  of 
this  court  concurred  in  the  opinion  in  that  case,  where,  in  ref  er- 
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ence  to  this  question,  it  was  said:  '^  I  think  the  relation  of  mas- 
ter and  servant  did  not  exist  between  the  defendant  and  Clow 
as  regards  the  work  in  connection  with  which  it  is  claimed 
Clow  was  careless.  The  defendant  had  nothing  to  do  with  fur- 
nishing or  setting  up  the  feed.  Under  the  contract  between 
the  defendant  and  the  Crown  Mills  the  defendant  agreed  to  fur- 
nish a  carding  machine  and  tc  send  a  man  to  set  it  up,  the 
defendant  to  pay  his  wages  and  the  Crown  Mills  his  expenses. 
*  «  «  While  it  was  the  right  and  perhaps  the  duty  of 
the  defendant  to  test  the  carding  machine  after  it  was  set  up, 
Clow,  who  was  called  as  a  witness  by  the  plaintiff,  finally 
admitted  that  the  carding  machine  could  be  tested  without  the 
feed,  and  that  fact  is  fairly  established  by  the  evidence, 
although  it  may  have  been  more  practicable  to  use  the  feed  in 
making  the  test.  But  even  if  necessary  to  set  up  the  feed  to 
test  the  carding  machine,  I  fail  to  see  how  the  defendant  can 
be  made  Uable  for  the  careless  act  in  question  any  more  than  it 
could  if  Clow  had  assisted  in  doing  work  in  installing  the 
engine  or  any  other  part  of  the  machinery  necessaiy  to  furnish 
the  power  or  operate  the  carding  machine,  but  not  connected 
with  the  setting  up  of  the  machine." 

It  now  appears,  as  it  did  in  that  case,  that  defendant  had 
nothing  to  do  with  furnishing  or  setting  up  the  feed.  It  does 
not  appear  now,  as  it  did  in  the  former  case,  that  Clow  set  up 
the  feed  under  an  arrangement  with  the  foreman  of  the  Crown 
Mills  for  an  exchange  of  work,  or  that  Clow  had  specific 
instructions  from  defendant  not  to  set  up  feeds  except  when 
sold  by  defendant,  or  that  Clow  set  up  the  feed  machine  at  the 
request  of  the  Crown  Mills;  hence,  what  was  said  in  the  opin- 
ion in  respect  to  these  matters  does  not  apply  here.  But  that 
part  of  the  opinion  above  quoted  is  appUcable,  and  justified,  if 
it  did  not  require,  the  disposition  of  the  case  which  the  trial 
justice  has  made,  unless  we  are  prepared  to  reconsider  and 
reverse  the  ruling  then  made. 

This  we  are  asked  to  do  upon  the  ground  that  plaintiff  makes 
8k  prima  facie  case  by  proving  the  occurrence  of  the  accident 
and  by  identifying  the  person  responsible  for  the  accident  as  the 
servant  of  defendant,  imder  the  doctrine  of  res  ipsa  loquitur^ 
and  in  support  of  this  the  falling-object  cases  are  cited:  Wolf 
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V.  American  Tract  Society  (164  N.  Y.  80)  (a  case  of  a  brick 
falling-  upon  a  workman);  Hogan  v.  Manhattan  R.  Co.  (149 
id.  23)  (a  case  of  an  iron  bar  falling  upon  a  person  driving 
along  the  street);  the  cases  of  Reilly  v.  Atlas  Iron  Construction 
Co,  (83  Hun,  196)  and  Ouldseth  v.  Carlin  (19  App.  Div.  588) 
(cases  of  brick  falling  upon  workmen),  and  Dohn  v.  Daivson 
(90  Hiin,  271)  (a  case  of  an  object  falling  upon  a  workman). 

If  tills  were  an  action  against  the  Crown  Mills  whose  busi- 
ness \>«ras  being  conducted  in  this  building,  undoubtedly  plain- 
tiff's evidence  would  have  made  a  prima  facie  case  against 
that  cx>mpany,  but  here,  I  think,  the  burden  was  upon  plaintiff 
to  show    that  Clow  in  the  very  act  of  handling  this  iron  ball 
was  engaged  in  defendant's  work;  it  is  not  enough  that  defend- 
ant liad  Tvork  in  progress  in  this  building  and  that  Clow  was 
its  agent  in  the  performance  of  that  work.     If  we  assume  that 
plaintiff's  proofs  were  sufficient  to  have  made  a  case  in  an 
action  against  Clow  himself  or  against  the  Crown  Mills,  it  does 
not  follow  that  it  would  make  a  case  against  this  defendant 
under  the  doctrine  of  respondeat  superior.    The  facts  here  are 
not  in  dispute;  nor  is  it  a  case  where  different  inferences  may 
be  dravm  from  the  conceded  facts.     Clow  was  engaged  upon  a 
piece  of  work  with  which  his  master,  the  defendant,  had  nothing 
-whatever  to  do.     If  he  was  doing  it  to  save  his  own  time  in 
order  to  sooner  be  in  a  position  to  test  the  carding  machine, 
still  it  i?vas  work  which  the  Crown  Mills  was  boimd  to  do  as 
"bet^ween  i*  ^nd  defendant  and  it  was  work  for  the  Crown  Mills 
and  tb©  detail  of  which  the  Crown  Mills  had  a  right  to  control. 
Hence,  there  can  be  no  inference  that  it  was  defendant's  work. 
T  think  the  learned  trial  justice  was  right  in  following  the 
f  rnier  decision  of  this  court  and  that  the  nonsuit  was  properly 

crranted. 

None  of  the  other  grounds  of  error  urged  by  appellant  are 
sufficient,  we   think,  to  require  a  reversal  of  the  judgment, 
hich  should  be  affirmed,  with  costs. 

AU  concurred,  except  McLennajj,  P.  J.,  and  Spring,  J.,  who 
,    ,  nTX>n  the  ground'that  the  questions  as  to  whether  Clow 

was  an  employe 


Wj 


of  the  defendant  at  the  time  of  the  accident  and 
wa«i*^  ^^1--^^^  neglig^i^t  were  questions  of  fact  for  the  jury. 
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with  costs. 
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In  the  Matter  of  the  Estate  of  Elizabeth  B.  White,  Deceased. 

Carl  T.  Chester,  as  Executor,  etc.,  of  Elizabeth  B.  White, 
Deceased,  Appellant;  The  Comptroller  of  the  State  op 
New  York,  Respondent. 

Fourth  Department,  March  6,  1912. 
Tax  —  transfer  tax  —  valuation  of  life  estate. 

An  appraiser  in  assessmg  a  transfer  tax  upon  property  passing  under  a 
will  should  ascertain  the  value  of  the  estate  or  interest  as  of  the  date  of 
the  testator's  death. 

The  statute  intends  that  the  tax  so  far  as  possible  shall  be  based  not 
upon  the  value  of  the  property  itself  but  upon  the  value  of  the  right  of 
succession. 

While  in  determining  the  value  of  the  right  of  succession  to  a  life  eState 
the  statute  authorizes  a  calculation  based  upon  the  tables  of  mortality, 
the  tables  are  not  applicable  where  the  duration  of  the  estate  can  be 
ascertained  with  certainty,  as  where  the  life  beneficiary  dies  before  the 
tax  is  assessed. 

Appeal  by  Carl  T.  Chester,  as  executor,  etc.,  from  a  decree 
of  the  Surrogate's  Court  of  the  county  of  Erie,  entered  in  said 
Surrogate's  Court  on  the  21st  day  of  September,  1911,  affirm- 
ing an  original  determination  of  said  surrogate  upon  the  report 
of  the  transfer  tax  appraiser  affixing  the  transfer  tax  upon  the 
estate  of  Elizabeth  B.  White,  deceased. 

Carl  H.  Smithy  for  the  appellant. 

Edward  N.  MillSy  for  the  respondent. 

FooTE,  J. : 

In  the  order  appealed  from  the  learned  surrogate  has  held 
that  the  transfer  tax  upon  the  life  estate  in  a  fimd  of  $200,000, 
bequeathed  by  the  will  of  Elizabeth  B.  White  to  a  trustee  in 
trust  to  invest  and  pay  the  income  to  Gilbert  B.  Morgan,  grand- 
son of  the  testatrix,  during  his  life,  is  taxable  on  a  valuation  of 
the  legacy  based  upon  the  probable  duration  of  the  life  of  the 
grandson  at  the  time  of  the  testatrix's  death,  ascertained  by  the 
Superintendent  of  Insurance  according  to  the  standards  in  use 
in  his  office,  notwithstanding  the  fact  that  the  grandson  Morgan 
died  about  eight  months  after  the  testatrix  and  before  the 
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proceedings  had  been  taken  to  appraise  the  estate  or  fix  the 
amount  of  the  tax. 

The  testatrix,  EUzabeth  B.  White,  died  on  March  2, 1908.  By 
her  will  a  trust  fund  of  $200,000  was  vested  in  a  trustee  in 
trust  to  invest  and  keep  invested  and  apply  the  income,  among 
other  things,  ^'  to  the  support  and  maintenance  of  my  grand- 
son, Gilbert  Bulkeley  Morgan,  during  his  natural  life,  in  such 
manner  as  my  said  trustee  in  his  discretion,  may  deem  for  the 
best  interest  of  my  said  grandson. "  On  the  death  of  the  grand- 
son without  issue  the  principal  of  this  fund  was  bequeathed  to 
the  Board  of  Home  Missions  of  the  Presbyterian  Church  of  the 
United  States  of  America.  A  contest  arose  over  the  probate 
of  the  will,  which  continued  imtil  the  18th  of  April,  1910, 
when  the  will  was  admitted  to  probate.  Transfer  tax  proceed- 
ings upon  the  estate  were  instituted  on  June  4,  1910,  and  were 
concluded  and  the  report  of  the  appraiser  made  on  October  17, 
1910.  Gilbert  B.  Morgan,  the  grandson  and  beneficiary  of 
this  trust  fund  for  life,  died  on  November  8,  1908,  unmarried 
and  without  issue.  Notwithstanding  his  death,  the  transfer 
tax  appraiser  called  upon  the  State  Superintendent  of  Insur- 
ance to  determine  the  value  of  Gilbert  B.  Morgan's  life  estate 
in  this  fimd,  and  such  value  was  fixed  by  the  Superintendent 
of  Insurance  as  $138,809  as  of  March  2,  1908,  the  date  of  the 
testatrix's  death.  This  value  was  based  upon  the  probable 
duration  of  the  life  of  Gilbert  B.  Morgan  at  that  time,  accord- 
ing to  the  experience  tables  of  mortality  in  use  in  the  insurance 
department.  On  this  valuation  the  surrogate  assessed  the  tax 
ui)on  Gilbert  B.  Morgan's  interest  in  this  fimd  at  $1,388.09. 
This  decision  was  subsequently  reviewed  by  the  surrogate  on 
the  executor's  appeal  and  the  decision  afltened,  whereupon  the 
executor  appealed  to  this  court. 

The  view  of  the  learned  surrogate,  as  disclosed  by  his  opinion, 
is  that  the  case  is  controlled  by  section  230  of  the  Tax  Law, 
which  provides  the  method  of  ascertaining  the  value  of  annui- 
ties or  other  future  interests  in  estates  dependent  upon  a  life 
or  lives  in  all  respects  as  if  the  life  tenant  had  been  living  at 
the  time  the  appraisal  was  made. 

We  think  this  view  is  erroneous.  Section  222  of  the  Tax 
Law  provides  that  "All  taxes  imposed  by  this  article  shall  be 
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due  and  payable  at  the  time  of  the  transfer,  except  as  herein 
otherwise  provided."  (See  Gen.  Laws,  chap.  24  [Laws  of  181i(i, 
chap.  908],  §  222,  as  amd.  by  Laws  of  1905,  chap.  368;  now 
Consol.  Laws,  chap.  60  [Laws  of  1909,  chap.  62],  §  222.) 

By  section  230  the  surrogate  is  required  by  order  to  direct 
one  of  the  official  appraisers  **  to  fix  the  fair  market  value  of 
property  of  persons  whose  estates  shall  be  subject  to  the  pay- 
ment of  any  tax  imposed  by  this  article."  By  the  same  section 
the  appraiser,  after  giving  notice  of  the  time  and  place  when 
he  will  appraise  the  property,  '^  shall  at  such  time  and  place 
appraise  the  same  at  its  fair  market  value  as  herein  prescribed; 
and  for  that  purpose  the  said  appraiser  is  authorized  to  issue 
subpoenas  and  to  compel  the  attendance  of  witnesses  before 
him  and  to  take  the  evidence  of  such  witnesses  imder  oath 
concerning  such  property  and  the  value  thereof."  As  to 
annuities,  etc.,  the  same  section  provides:  "  The  value  of  every 
future  or  limited  estate,  income,  interest  or  annuity  dependerit 
upon  any  life  or  lives  in  being^  shall  be  determined  by  the 
rule,  method  and  standard  of  mortahty  and  value  employed  by 
the  Superintendent  of  Insurance  in  ascertaining  the  value  of 
policies  of  hfe  insurance  and  annuities  for  the  determination 
of  liabilities  of  life  insurance  companies,  except  that  the  rate 
of  interest  for  making  such  computation  shall  be  five  per  centum 
per  annum." 

Under  these  statutes  it  is  the  duty  of  the  appraiser  to  ascer- 
tain the  value  of  the  estate  or  interest  subject  to  tax  as  of  the 
date  of  the  transfer  which  in  this  case  is  the  date  of  the  death 
of  the  testatrix,  but,  as  to  the  property  of  the  estate  in  general, 
he  is  to  take  evidence  from  which  that  value  may  be  ascer- 
tained. It  is  the  manifest  intent  of  these  statutes  that  the  tax, 
so  far  as  possible,  shall  be  based  upon  the  actual  ascertained 
value  not  of  the  property  itself  but  of  the  right  of  succession  to 
the  property.  {Matter  of  Sloane,  154  N.  Y.  109.)  But  where 
the  right  of  succession  is  for  life  only,  the  duration  of  that  life 
being  imcertain,  the  exact  value  cannot  be  ascertained.  Hence, 
the  provision  for  estimating  the  value  based  upon  the  experi- 
ence tables  of  the  Superintendent  of  Insurance.  This  provi- 
sion of  the  statute,  however,  is  contained  in  the  directions  to 
the  appraiser  as  to  his  method  of  procedure  and  refers  to  the 
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condition  of  affairs  at  that  time,  which  may  not  be  the  same  as 
existed  at  the  death  of  the  testator.  Hence,  we  think  that 
when  the  statute  says  to  the  appraiser:  "  The  value  of  every 
future  or  limited  estate,  income,  interest  or  annuity  dependent 
upon  any  life  or  lives  in  being,  shall  be  determined  by  the  rule, 
method  and  standard  of  mortality  and  value  employed  by  the 
Superintendent  of  Insurance,"  etc.,  it  refers  to  a  case  where 
the  future  estate  is  then,  at  the  time  of  the  appraisal,  depend- 
ent upon  a  life  or  lives  then  in  being,  and  that  it  has  no  appli- 
cation to  a  case  like  the  present,  where  the  Ufe  upon  which  the 
future  estate  was  limited  was  not  in  being  at  that  time.  At 
the  time  the  appraisal  was  made  here  the  value  of  the  life  estate 
of  Gilbert  B.  Morgan  could  be  determined  with  certainty,  and 
there  was  no  occasion  for  resorting  to  the  method  of  estimating 
its  value  according  to  experience  tables  of  mortality.  The  pur- 
pose of  the  statute  was  to  afford  a  method  of  valuing  an  estate 
or  interest  not  capable  at  the  time  of  ascertainment  with  exact- 
ness because  of  the  uncertainty  attendant  upon  the  duration  of 
an  existing  life.  To  such  a  case  the  statute  clearly  applies,  but 
where  there  is  no  such  uncertainty  the  reason  for  the  statute 
rule  does  not  exist,  and,  hence,  the  statute  was  not  intended  to 
apply  in  such  a  case. 

We  think  the  order  and  decree  of  the  surrogate  appealed 
from  should  be  reversed  and  the  matter  remitted  to  the  Surro- 
gate's Court  and  that  the  tax  in  question  should  be  assessed 
upon  the  value  of  the  interest  of  Gilbert  B.  Morgan's  life  estate 
according  to  the  actual  duration  of  his  life,  with  costs  and  dis 
bursements  to  appellant. 

All  concurred. 

Decree  of  Surrogate's  Court  reversed  and  matter  remitted  to 
the  Surrogate's  Court  with  directions  to  levy  tax  in  accordance 
with  the  opinion  of  Foote,  J.,  with  costs  and  disbursements  to 
the  appellant. 
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William  E.  Davenport,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant. 


Fourth  Department,  March  20, 1912. 


Malicious  prosecution — arrest  for  theft  from  freight  car — probable 
cause  — evidence — investigation  by  detective  after  charge  of  theft. 

A  detective  employed  by  a  railroad  company  to  prosecute  persons  stealing 
from  freight  cars  had  probable  cause  8ls  a  matter  of  law  to  cause  the 
arrest  and  prosecution  of  a  brakeman  for  theft  where,  without  improijer 
motive  or  malicious  intent,  he  acted  on  sworn  statements  made  by  other 
persons  who,  having  admitted  that  they  were  gmlty  of  theft,  charged  in 
sworn  statements  that  the  brakeman  prosecuted  was  also  guilty  of 
specific  larcenies. 

In  an  action  against  the  railroad  for  malicious  prosecution  following  such 
arrest,  it  is  error  for  the  court  to  refuse  to  allow  the  railroad  detective  to 
testify  as  to  the  investigation  he  made  with  reference  to  other  larcenies 
when  acting  on  the  information  received  from  the  persons  who  confessed 
their  guilt. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  the  county  of  Onondaga  on  the  16th  day  of  May,  1911,  upon 
the  verdict  of  a  jury  for  $400,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  20th  day  of  May,  1911,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Leroy  B.  Williams,  for  the  appellant. 

Frank  E.  Young,  for  the  respondent. 

FooTE,  J. : 

The  plaintiff  has  recovered  a  verdict  of  $400  for  malicious 
prosecution.  He  was  arrested  on  process  issued  by  a  justice 
of  the  peace  upon  the  complaint  of  one  Hatfield,  who  was 
employed  by  defendant  as  a  detective  officer  at  its  freight 
yards  in  the  towns  of  De  Witt  and  Manlius,  near  the  city  of 
Syracuse. 

It  is  urged  by  defendant  in  support  of  this  appeal  that  on 
the  undisputed  evidence  defendant's  agent,  Hatfield,  as  matter 
of  law,  had  probable  cause  for  instituting  the  criminal  prose- 
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cution  against  plaintiff.     We  think  defendant  is  correct  in  this 
contention. 

Hatfield  had  been  employed  by  defendant  in  this  freight 
yard  for  about  three  and  a  half  years,  and  at  Buffalo  three 
years  before  that;  he  had  two  assistants  imder  him;  there  had 
been  numerous  thefts  from  the  freight  cars  located  at  defend- 
ant's yards  at  De  Witt,  and  it  was  Hatfield's  business  to 
investigate  and  prosecute  for  these  thefts,  if  he  could  discover 
who  had  stolen  the  property.  Plaintiff  was  a  brakeman 
employed  in  this  yard.  One  Gilmore  and  Beam  were  also 
brakemen  employed  in  the  same  yard.  Early  in  May,  1910, 
Gilmore  and  Beam  had  been  arrested,  charged  with  thefts 
from  the  freight  cars  in  this  yard,  and  had  acknowledged 
their  guilt  and  given  information  to  Hatfield  as  to  other 
brakemen  in  the  yard  who  had  also  been  in  the  habit  of 
stealing  from  the  cars,  and,  among  others,  plaintiff  Daven- 
port. On  May  23,  1910,  Hatfield,  with  Gilmore,  went  before 
Justice  of  the  Peace  Orry  R.  Evans,  in  the  town  of  De  Witt, 
and  Gilmore  there  made  an  afl&davit  in  reference  to  his 
knowledge  of  plaintiff  stealing  property  from  defendant's 
cars.  He  made  a  statement  and  the  justice  took  it  down  in 
writing,  and  Gilmore  signed  and  swore  to  it  as  an  affidavit.  In 
this  statement  he  said  that  he  had  known  Davenport  for  about 
four  years;  that  about  two  years  prior  he  saw  Davenport  get 
into  a  car  loaded  with  merchandise  in  the  fast  freight  yards  of 
defendant  in  the  town  of  Manlius,  and  when  he  came  out  he 
had  two  dozen  oranges;  after  that  he  saw  him  coming  from  a 
car  with  two  pieces  of  meat  from  the  refrigerator  car;  they 
looked  like  pork  loins;  that  about  a  year  ago  he  saw  him  com- 
ing out  of  a  loaded  car,  the  seal  of  which  had  been  broken, 
with  two  pairs  of  men's  shoes,  and  had  them  under  his  coat; 
about  two  weeks  later  he  saw  him  coming  from  a  loaded  car, 
the  seal  of  which  had  been  broken,  with  two  pairs  of  ladies' 
slippers  of  good  quality;  eight  or  nine  months  ago  he  saw  him 
stand  opposite  a  loaded  car  and  had  in  his  possession  three  or 
four  pairs  of  men's  working  gloves,  and  he  asked  Gilmore  if  he 
wanted  some  and  Gilmore  said,  ' '  No, "  and  Davenport  said,  ' *  All 
right; "  "  about  two  weeks  ago  I  saw  him  reach  into  a  loaded 
App.  Div.  -Vol.  CXLIX.        28 
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car  and  get  two  or  three  rose  bushes  and  a  quantity  of  seeds 
and  bulbs."  After  this  affidavit  was  sworn  to  and  on  the  same 
day  Hatfield  made  an  affidavit  before  the  same  justice,  charg- 
ing plaintiff  with  stealing  the  two  rose  bushes  and  a  quantity 
of  bulbs  and  seeds  of  the  value  of  two  dollars,  being  the  last 
items  referred  to  in  Gilmore's  affidavit.  On  these  two  affida- 
vits the  justice  issued  his  warrant,  plaintiff  was  sent  for,  pleaded 
not  guilty  and  was  allowed  to  go  on  his  own  recognizance  and 
was  afterward  tried  and  acquitted.  Hatfield  had  no  personal 
acquaintance  with  plaintiff  and  nothing  appeared  to  indicate 
that  either  Hatfield  or  any  one  connected  with  defendant  had 
any  malice  toward  plaintiff  or  motive  for  seeking  to  injure 
him.  Early  in  May,  another  brakeman,  Beam,  had  been 
arrested  and  confessed  to  have  stolen  from  defendant's  cars  in 
this  same  yard,  and  on  the  sixth  of  May  he  made  a  long  affida- 
vit reciting  numerous  larcenies  known  to  him,  and  stated  near 
the  close  of  the  affidavit  that  among  the  railroad  men  that  he 
knew  had  stolen  goods  from  the  cars  at  De  Witt  yards  were 
several  conductors  and  brakemen,  whose  names  were  given: 
*'  George  Gilmore,  a  brakeman  named  Davenport  and  a  brake- 
man  named  Doyle."  This  affidavit  Hatfield  had  in  his  posses- 
sion. He  had  investigated  a  number  of  the  cases  and  had  some 
of  the  persons  arrested  and  some  had  been  convicted. 

The  evidence  given  by  plaintiff  upon  the  trial  of  the  present 
case  consisted  of  that  of  Hatfield  to  show  that  he  was  in  the 
employ  of  defendant  company,  and  his  duties  in  that  employ- 
ment; that  a  few  days  before  he  caused  plaintiff's  arrest  he 
had  procured  a  search  warrant  and  searched  plaintiff's  house 
and  had  found  certain  cushions,  lanterns  and  torpedoes  which 
appeared  to  be  railroad  property  but  not  known  to  him  with 
certainty  to  be  railroad  property  and  claimed  by  plaintiff's 
wife  at  the  time  the  search  was  made  to  belong  to  parties 
residing  at  her  house  or  to  be  rightfully  in  their  possession. 
Next,  the  evidence  of  the  justice,  Evans,  who  produced  his 
docket  and  testified  that  plaintiff  was  arraigned  and  tried 
before  him  with  a  jury  and  that  the  jury  brought  in  a  verdict 
of  not  guilty  and  that  Davenport  was  acquitted  and  discharged. 
Next,  the  evidence  of  plaintiff  himself,  to  show  his  employ- 
ment with  defendant  and  its  duration;  his  arrest;  that  he  had 
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never  stolen  anything  from  defendant's  cars;  that  he  had  some 
rose  bushes  in  his  yard;  that  the  property  found  in  his  house 
at  the  time  the  search  was  made  was  not  stolen  property;  that 
he  knew  Gilmore  and  did  not  know  Hatfield;  that  he  worked 
as  a  brakeman  on  the  road,  running  on  freight  trains,  and 
then  worked  as  a  brakeman  in  the  yard  about  five  years;  that 
about  May  ninth  he  and  his  wife  had  set  out  in  his  yard  some 
rose  bushes  which  he  had  purchased  from  a  nursery  firm  of 
Geneva.  Next,  the  deposition  of  plaintiff's  wife,  who  was  ill, 
to  show  the  circumstances  of  the  search  of  her  house  by  Hat- 
field and  information  which  she  gave  Hatfield  at  the  time  in 
respect  to  the  several  articles  found,  to  the  effect  that  they 
were  not  stolen  property.  During  the  cross-examination  of 
Hatfield  by  defendant's  counsel  the  facts  were  brought  out  in 
reference  to  the  information  which  Hatfield  had  received  from 
Beam  and  Gilmore  and  that  he  believed  these  statements  and 
acted  in  good  faith  and  without  malice  in  causing  plaintiff's 
arrest.  The  two  afl&davits  were  received  in  evidence  on  this  cross- 
examination,  and  defendant's  counsel  went  fully  into  the  exami- 
nation of  this  witness  in  behalf  of  defendant.  Plaintiff  gave 
no  other  testimony,  and,  after  he  had  rested,  defendant  recalled 
the  justice,  Evans,  who  testified  to  the  circumstances  of  his 
taking  Gilmore's  afl&davit.  This  is  substantially  all  the  testi- 
mony upon  the  trial.  Plaintiff  offered  no  evidence  as  to  what 
took  place  upon  his  trial  before  the  justice,  and  it  did  not 
appear  whether  Gilmore  was  called  as  a  witness  or  what  other 
witnesses  gave  testimony. 

For  aught  that  appears  in  this  record,  plaintiff  may  have 
been  acquitted  on  the  ground  that  he  was  prosecuted  in  the 
wrong  town  and  not  on  the  merits,  as  plaintiff's  counsel  now 
points  out  that  part  of  this  freight  yard  was  in  the  town  of 
Manlius  and  part  in  the  town  of  De  Witt,  and  that  Hatfield 
testified  on  this  trial  that  the  yard  where  this  car  that  the  rose 
bushes  were  stolen  from  was  located  in  the  town  of  Manlius. 

In  the  absence  of  evidence  of  some  improper  motive  or 
malicious  intent,  we  think  it  should  be  entirely  safe  for  a  detec- 
tive officer  to  procure  the  arrest  and  pi-osecution  of  an  indi- 
vidual in  reliance  upon  the  sworn  testimony  of  a  person  who 
claims  to  have  personal  knowledge  of  the  guilt  of  the  accused 
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party.  In  most  cases  which  have  come  before  the  courts,  the 
inf  onuation  which  was  acted  upon  in  starting  prosecutions  was 
not  in  the  form  of  an  affidavit  or  given  under  oath. 

There  was  nothing  in  the  evidence  to  show  that  Hatfield  had, 
or  should  have  had,  suspicion  of  the  truth  of  the  facts  contained 
in  Gilmore's  affidavit,  nor  did  it  appear  that  Hatfield  had  other 
means  of  information  at  hand,  or  that  good  faith  required  him 
to  seek  for  further  information,  nor  is  it  suggested  that  he 
could  have  made  further  investigation,  except  to  go  to  the 
plaintiff  himself  and  ask  him  if  he  was  guilty;  this  we  do  not 
think  he  was  called  upon  to  do.  It  is  true  that  the  two  persons 
from  whom  Hatfield  received  his  information  of  plaintiff's 
supposed  guilt  had  themselves  confessed  stealing  property  from 
defendant's  cars,  and  from  this  circumstance  it  is  urged  that 
Hatfield  should  not  have  considered  himself  entitled  to  rely 
upon  any  information  which  they  gave  concerning  others.  No 
doubt  he  was  called  upon  to  bear  in  mind  the  fact  that  his 
informants  themselves  were  confessed  thieves.  The  fact  that 
they  were  such,  however,  placed  them  in  a  position  to  have 
knowledge  of  the  guilt  of  others,  and  in  the  absence  of  any 
reason  for  doubting  their  story,  we  think  the  fact  that  they 
were  in  a  position  to  have  knowledge  of  the  facts  entitled  Hat- 
field to  give  credence  to  their  statements,  to  the  extent  of 
accepting  them  as  probably  correct  and  acting  accordingly. 

Public  policy  requires  that  a  person  having  information 
which  satisfies  him  that  another  person  has  committed  a  crime 
should  be  free  to  institute  a  prosecution  therefor,  where  there 
is  no  ulterior  motive,  without  fear  of  subjecting  himself  to  per- 
sonal liability  in  damages  in  case  the  prosecution  fails,  and 
especially  should  this  be  true  in  the  case  of  pubhc  officers,  or 
persons  who  by  their  employment  are  charged  with  a  duty  in 
respect  to  the  enforcement  of  the  criminal  law. 

We  think  within  the  rule  laid  down  in  Kutner  v.  Fargo  (34 
App.  Div.  317);  AndersouY.  How  (116  N.  Y.  336),  and Bawson 
V.  Leggett  (184  id.  504),  it  must  be  held,  as  matter  of  law,  that 
on  the  evidence  given  at  the  trial  in  this  case  Hatfield  had 
probable  cause  for  instituting  the  criminal  prosecution  against 
Davenpoi-t. 

We  are  also  of  opinion  that  the  learned  trial  court  was  in 
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error  in  refusing  to  permit  Hatfield  as  a  witness  to  testify  as 
to  the  investigation  he  made  in  reference  to  the  information 
he  received  from  Gihnore  as  to  other  larcenies  in  this  freight 
yard  and  the  result  of  such  investigation,  and  that  defendant's 
exceptions  to  such  exclusion  were  well  taken.  The  principa] 
question  in  the  case  was  as  to  whether  Hatfield  was  justified 
in  acting  upon  the  information  he  received  from  Gihnore  in 
reference  to  plaintiff's  supposed  guilt  of  the  crime  of  petit 
larceny.  .  He  had  at  the  same  time  received  information  of  the 
guilt  of  other  persons  of  similar  larcenies  at  the  same  place. 
We  must  assume,  if  he  had  been  permitted  to  answer  these 
questions,  it  would  have  appeared  that  he  investigated  Gilmore's 
information  as  to  these  other  larcenies  and  found  it  to  be  cor- 
rect. If  so,  the  evidence  would  have  been  competent  and  per- 
suasive in  justification  of  his  conduct  in  accepting  and  acting 
upon  Gilmore's  information  as  to  plaintiff. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  defendant  to  abide  the 
event. 

All  concurred;  Eobson,  J.,  in  i-esult  only. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Harvey   E.    Robebts,    Appellant,    v.    Dwight   Thompson, 

Respondent. 

Fourth  Department,  March  20,  1912. 

Process — service  upon  non-resident  plaintiff  while  attending  trial. 

A  non-resident  plaintiff  coming  into  this  State  as  a  necessary  witness  in  his 
own  case  cannot,  within  an  hour  after  the  trial  of  his  own  action  and 
before  he  has  had  an  opportunity  to  leave  the  State,  be  served  with  a 
summons  in  another  action  brought  by  the  defendant. 

It  seems,  however,  that  there  may  be  cases  where  service  may  be  made 
upon  such  non-resident  if  necessary  for  the  full  protection  of  our  own 
citizens. 

Appeal  by  the  plaintiff,  Harvey  E.  Roberts,  from  an  order 
of  the  Supreme  Court,  made  at  the  Steuben  Special  Term  and 


Digitized  by 


Google 


438  Egberts  v,  Thompson. 

Fourth  Department,  March,  1912.  [VoL  149. 

entered  in  the  office  of  the  clerk  of  the  county  of  Steuben  on 

the  5th  day  of  December,  1911,  setting  aside  the  service  of  a 

summons  herein. 

t. 
Milo  Jf.  Acker  [Acton  M.  Hill  and  Floyd  E.  Whiteman  of 

coimsel],  for  the  appellant. 

Harry  L.  Aliens  for  the  respondent. 

FooTE,  J. : 

Defendant  is  a  resident  of  the  State  of  Pennsylvania,  being 
a  wholesale  dealer  in  lumber  at  the  ciiy  of  Pittsburg.  He 
was  served  with  the  summons  in  this  action  at  the  city  of 
Coming  while  attending  the  trial  of  an  action  at  the  Trial 
Term  of  this  court  in  that  city,  in  which  he  was  plaintiff  and 
the  plaintiff  here  was  defendant,  and  within  an  hour  after  the 
trial  of  that  action  had  been  completed  and  before  he  had  any 
opportunity  to  leave  this  State  for  his  home.  He  was  a  neces- 
sary and  material  witness  upon  that  trial. 

The  question  is  whether  our  courts  should  take  jurisdiction 
of  an  action  brought  under  such  circiunstances. 

Appellant  does  not  question  the  rule,  which  is  well  settled  in 
this  State,  that  a  witness  or  a  party  defendant  coming  into 
this  State  volimtarily  to  attend  a  trial  is  privileged  and  to  be 
protected  from  the  service  of  civil  process  until  the  conclusion 
of  the  trial  which  he  comes  to  attend  and  a  sufficient  time 
thereafter  to  enable  him  to  return  to  his  home.  It  is  claimed 
that  this  rule  does  not  apply  where  the  non-resident  is  a  party 
plaintiff  and  himself  begins  litigation  in  this  State  in  his  own 
interest.  The  argimient  is  that  such  a  rule  in  favor  of  a  non- 
resident plaintiff  might,  in  some  exceptional  case,  give  the 
non-resident  an  undue  advantage  over  our  own  citizens,  where 
the  citizen  against  whom  the  suit  is  brought  has  some  claim 
against  the  non-resident  plaintiff  which  cannot  be  availed  of  as 
a  defense  or  counterclaim. 

We  are  not  prepared  to  say  that  in  such  a  case  our  courts 
would  not  take  jurisdiction  of  a  non-resident  plaintiff,  if  when 
the  question  arises,  it  is  made  to  appear  that  it  is  necessary 
for  the  full  protection  of  our  citizen  against  whom  the  non- 
resident has  brought  his  action  here,  but  this  is  not  such  a 
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case.  We  think  the  general  rule  is  otherwise,  and  if  circum- 
stances made  this  case  an  exception  to  the  general  rule,  it  was 
incimtibent  upon  the  plaintiff  to  present  the  facts  at  the  Special 
Term  to  show  the  grounds  therefor. 

No  authorities  are  cited  to  support  plaintiff's  claim  that  a 
non-resident  plaintiff  has  not  the  same  protection  in  coming 
into  our  State  to  attend  the  trial  of  his  own  case  as  is  accorded 
to  witnesses  in  general  and  non-resident  defendants.  We 
find,  however,  that  the  question  has  been  passed  upon  in  favor 
of  plaintiff's  contention  in  the  following  cases:  Bishop  v.  Fose 
(27  Conn.  1);  Baisley  v.  Baisley  (113  Mo.  544);  Iron  Dyke 
Copper  Mining  Co.  v.  Iron  Dyke  B.  R.  Co.  (132  Fed.  Rep. 
208);  Mullen  v.  Sanborn  (79  Md.  364;  25  L.  R.  A.  721).  And 
adversely  to  the  plaintiff  in  these  cases:  Tribune  Assn.  v.  Slee- 
man  (12  Civ.  Proc.  Rep.  20);  Minnich  v.  Packard  (85  N.  E. 
Rep.  [Ind.  Ct.  App.]  787);  Matter  of  Healey  (53  Vt.  694); 
Gregg  v.  Sumner  (21  HI.  App.  110);  Letherbyy.  Shaver  {1Z 
Mich.  500);  Morrow  v.  Dudley  (144  Fed.  Rep.  441);  Peet  v. 
Fowler  (170  id.  618). 

We  think,  however,  the  question  has  been  decided  adversely 
to  plaintiff  in  principle  in  the  case  of  Matthews  v.  Tufts  (87 
N.  Y.  568).  In  that  case  the  non-resident,  who  was  served 
with  process  here,  came  to  attend  a  meeting  of  the  creditors  of 
a  bankrupt  "solely  as  a  creditor  and  witness,  to  prove  certain 
debts  and  claims  against  the  estate  of  said  bankrupt,  to  par- 
ticipate in  the  choice  of  assignee,  and  for  no  other  purpose." 
Judge  Rapallo,  writing  for  a  unanimous  court,  said:  "In 
Van  Lieuw  v.  Johnson^  decided  March,  1871,  and  referred  to  in 
Person  v.  Orier  (66  N.  Y.  124),  a  majority  of  this  ooxxrt  were  of 
opinion  that  a  summons  could  not  be  served  upon  a  defend- 
ant, a  non-resident  of  the  State,  while  attending  a  court  in  this 
State  as  a  party.  This  immunity  does  not  depend  upon  statu- 
tory provisions,  but  is  deemed  necessary  for  the  due  administra- 
tion of  justice.  It  is  not  confined  to  witnesses,  but  extends  to 
parties  as  well,  and  is  abundantly  sustained  by  authority."  In 
that  case  a  creditor  came  volimtarily  into  this  State  for  the 
purpose  of  establishing  his  claim  in  bankruptcy  and  participat- 
ing in  the  proceeding.  It  does  not  appear  that  he  himself 
instituted  the  bankruptcy  proceeding,  but  his  appearance  was 
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not  for  the  benefit  of  any  party  to  the  proceeding  other  than 
himself,  nor  was  it  necessary  that  the  bankruptcy  court  or  the 
other  creditors  should  have  the  aid  of  his  presence  or  testi- 
mony, as  the  sole  effect  of  his  failure  to  prove  his  claim  would 
be  to  prevent  his  sharing  in  the  assets.  Moreover,  he  could 
have  made  a  proof  of  claim  at  his  home  and  sent  it  forward 
with  a  power  of  attorney  to  authorize  the  casting  of  his  vote 
for  assignee.  He  was  thus  voluntarily  in  this  State  to  enforce 
a  claim  of  his  own  as  was  the  plaintiff  in  the  present  case. 

The  reasons  for  the  rule  protecting  a  non-resident  suitor  or 
witness  are  stated  and  the  cases  reviewed  in  Parker  v.  Marco 
(136  N.  Y.  585)  and  Netograph  Mfg.  Co.  v.  Scrugham  (197  id. 
377).  In  both  these  cases,  however,  the  non-resident  party 
was  here  as  a  defendant. 

We  think  our  courts  should  protect  a  non-resident  coming 
into  this  State  to  attend  upon  litigation  here,  whether  as  plain- 
tiff or  defendant,  against  being  required  to  engage  in  other 
litigation  here  against  his  will.  Such  a  rule  will  aid  in  the 
administration  of  justice  and  afford  a  protection  which  our 
citizens  should  receive  in  other  jurisdictions. 

We  conclude  that  the  order  appealed  from  should  be  afi&rmed, 
with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Michael   Caboni,    as   Administrator,   etc.,    of   Emmanuele 
CoLETTA,  Deceased,  Appellant,  v.  Fred  A.  Gk)TT,  Respondent. 

Fourth  Department,  March  27,  1912. 

ICaster  and  servant  —  negligence  —  death  by  iaXL  of  earth  —  Labor  liaw 
construed — assumption  of  risk  —  erroneous  charge. 

Since  the  amendment  to  eection  202  of  the  Labor  Law,  made  by  chapter 
362  of  the  Laws  of  1910,  it  is  error  to  charge  in  an  action  to  recover  for 
the  death  of  a  laborer,  who  was  killed  in  a  trench  by  a  fall  of  earth  sub- 
sequent to  a  blast,  that  the  jury  may  find  that,  if  the  defendant  was 
negligrent  in  failing  to  inspect  the  bank  after  the  explosion  to  ascertain 
whether  it  wajs  safe  and  the  plaintiff  continued  to  work  in  the  trench 
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knowing  of  the  failure  to  inspect,  he  assumed  the  risk  and  that  the 

defendant  would  not  be  liable. 
Having  made  such  erroneous  charge,  it  was  further  error  to  refuse  to 

charge  that,  if  the  jury  found  that  the  fall  of  earth  was  due  to  a  defect 

which  could  have  been  discovered  by  reasonable  inspection,  the  death 

of  the  deceased  was  not  due  to  assumed  risk. 
RoBSOX,  J.,  dissented. 

Appeal  by  the  plaintiff,  Michael  Caboni,  as  administrator, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Orleans  on  the  26th  day  of  June,  1911,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  2M  day  of  June,  1911,  denying  the  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes. 

Plaintiff's  intestate  was  killed  while  in  the  employ  of  the 
defendant  in  the  work  of  removing  a  bank  of  earth  along  a 
trench  dug  for  a  sewer  in  the  village  of  Medina. 

Horace  O.  Lanza  and  Angela  F.  Scalzo,  for  the  appellant. 
Clinton  B.  Oibbs  and  Layton  H.  Vogel,  for  the  respondent 

PooTE,  J. : 

The  jury  were  instructed  that  they  might  find  the  defendant 
liable  if  the  foreman  was  negligent  in  putting  plaintiff's 
intestate  to  work  in  a  place  of  danger,  or  a  place  the  dangerous 
character  of  which  might  have  been  discovered  by  the  exercise 
of  reasonable  care;  also  that  if  the  plaintiff's  intestate  was 
negligent,  contributing  to  his  injuries,  there  could  be  no  recov- 
ery, notwithstanding  they  found  defendant's  foreman  to  have 
been  negUgent;  also  that  if  the  defendant  was  negligent  in 
that  the  foi-eman  failed  to  inspect  the  bank  after  the  explosion 
of  the  dynamite  to  ascertain  whether  the  bank  was  still  reason- 
ably safe  before  setting  the  men  to  work  under  it,  and  plain- 
tiff's intestate  knowing  that  no  such  inspection  had  been  made, 
and  being  aware  of  and  appreciating  the  danger,  continued  to 
work  under  this  overhanging  bank,  the  jury  might  find  that  he 
assumed  the  risk  of  personal  injury,  and  that,  if  they  did  find 
that  he  assumed  the  risk,  plaintiff  could  not  recover. 

The  amendment  made  by  chapter  352  of  the  Laws  of  1910  to 
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section  202  of  the  Labor  Law  (Consol.  Laws,  chap.  31 ;  Laws 
of  1909,  chap.  36),  which  was  in  effect  at  the  time  this  accident 
occurred,  provides:  "  In  an  action  brought  to  recover  damages 
for  personal  injury  or  for  death  resulting  therefrom  received 
after  this  act  takes  effect,  owing  to  any  cause,  including  open 
and  visible  defects,  for  which  the  employer  would  be  liable  but 
for  the  hitherto  available  defense  of  assumption  of  risk  by  the 
employee,  the  fact  that  the  employee  continued  in  the  service  of 
the  employer  in  the  same  place  and  course  of  employment  after 
the  discovery  by  such  employee,  or  after  he  had  been  informed 
of  the  danger  of  personal  injury  therefrom,  shall  not  be  as  mat- 
ter of  fact  or  as  matter  of  law  an  assuitiption  of  the  risk  of  injury 
therefrom." 

The  learned  trial  judge  was  in  error,  in  view  of  this  amend- 
ment to  the  statute,  in  instructing  the  jury  that  they  might 
find  that  plaintiff's  intestate  assumed  the  risk,  and  in  case  they 
did  so  find  that  defendant  would  not  be  liable.  In  view  of 
the  charge  upon  this  subject,  plaintiff's  counsel  made  a  request 
to  charge,  as  follows:  "  I  ask  your  Honor  to  charge  the  jury 
that  if  they  find  as  a  fact  that  the  falling  of  the  crust  that 
killed  the  deceased  was  due  to  a  defect  which  could  have  been 
discovered  by  the  foreman  by  the  exercise  of  reasonable  and 
proper  care,  test  or  inspection,  then  and  in  that  case  the  death 
of  deceased  was  not  due  to  assumed  risk."  The  court  declined 
to  so  charge  and  allowed  an  exception  to  plaintiff.  We  think 
this  exception  was  well  taken.  It  was  the  law  of  the  case 
imder  this  charge  that  the  defendant  was  liable  in  case  his 
foreman  negligently  set  plaintiff's  intestate  to  work  at  the 
place  where  he  was  injured  without  having  used  due  care  to 
ascertain  whether  it  was  safe.  The  request  to  charge  must  be 
construed  in  view  of  the  charge  as  made,  and  so  construed  we 
think  it  fairly  called  for  a  correction  of  the  charge  as  to  assumed 
risk  to  conform  to  the  amended  statute.  The  jury  has  found  a 
verdict  in  favor  of  the  defendant.  There  was  ample  evidence 
to  support  the  verdict,  either  upon  the  ground  that  defendant's 
foreman  was  not  negligent  or  that  plaintiff's  intestate  was  neg- 
ligent, but  we  are  unable  to  say  upon  this  record  that  the  jury 
may  not  have  foimd  upon  these  questions  in  favor  of  the  plain- 
tiff and  based  their  verdict  upon  the  sole  ground  that  plaintiff's 
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intestate  afisumed  the  risk.    Hence,  the  plaintiff  may  have  been 
prejudiced  by  the  refusal  to  charge  as  requested. 

The  judgment  and  order  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

All  concurred,  except  Eobson,  J.,  who  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Elmer  W.  Kelley,  Appellant,  v.  John  W.  Ward,  Respondent. 

Fourth  Department,  March  28, 1912. 

Practice  —  section  768,  Code  Civil  Procedure,  construed  —  amendment 
of  motion  papers  —  amendment  of  pleading  not  authorized. 

Section  768  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter  763  of 
the  Laws  of  1911,  providing  that  a  motion  shall  not  be  denied  for  defects 
in  the  moving  papers  which  can  be  cured  upon  the  hearing  or  before 
entry  of  the  order,  does  not  permit  the  court,  on  a  motion  to  change  the 
place  of  trial,  to  allow  the  defendant  to  amend  his  answer.  Leave  to 
amend  the  pleading  must  be  obtained  by  motion  made  at  Special  Term 
for  that  express  purpose. 

Appeal  by  the  plaintiff,  Elmer  W.  Kelley,  from  an  order  of 
the  Supreme  Court,  made  at  the  Monroe  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the 
5th  day  of  January,  1912,  permitting  the  defendant  to  amend 
his  answer. 

John  J.  Mclnemeyy  for  the  appellant. 

Charles  D.  Newton,  for  the  respondent. 

Per  Curiam: 

Defendant's  motion  to  change  the  place  of  trial  for  the  con- 
venience of  witnesses  coming  on  to  be  heard  at  Special  Term, 
the  justice  presiding  was  of  opinion  that  defendant  would  not 
be  able  to  present  the  defense  upon  which  he  relied  as  disclosed 
by  the  motion  papers  under  his  answer  as  it  then  stood. 
Accordingly  the  order  appealed  from  was  made,  postponing 
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the  hearing  of  the  motion  and  permitting  defendant,  if  so 
advised,  to  serve  an  amended  answer,  the  court  being  of  opin- 
ion that  section  768  of  the  Code  of  Civil  Procedure,  as  amended 
by  chapter  763  of  the  Laws  of  1911,  permitted  such  practice. 
The  amendment,  so  far  as  material,  is  as  follows:  **  Upon  the 
hearing  of  a  motion  relief  shall  not  be  denied  to  any  party 
because  of  defects  or  insufficiencies  in  the  moving  papers  which 
can  be  cured  upon  the  hearing  or  before  the  entry  of  the  order 
thereon,  but  the  court  or  judge  shall  direct  that  such  defects 
or  insufficiencies  be  cured  or  supplied  forthwith  and  shall  pro- 
ceed to  hear  and  consider  the  motion  or  may  direct  the  motion 
to  stand  over  to  be  heard  at  a  subsequent  time  or  place." 

We  think  this  amendment  was  not  intended  to  authorize  an 
amendment  of  pleadings  to  be  ordered  or  authorized  at  Special 
Term  except  upon  motion  for  that  express  purpose. 

The  order  appealed  from  should  be  modified  by  striking  out 
the  provisions  permitting  defendant  to  serve  an  amended 
answer  and  substituting  a  provision  giving  defendant  leave, 
if  so  advised,  to  move  at  Special  Term  to  amend  his  answer. 

The  motion  to  change  the  venue  may  be  renewed  upon  the 
same  papers  and  additional  papers,  including  the  amended 
answer,  if  one  is  made. 

The  order  as  so  modified  should  be  affirmed,  without  costs. 

All  concurred. 

Motion  to  dismiss  appeal  denied,  without  costs.  Order 
modified  by  striking  out  the  provisions  permitting  defendant 
to  serve  an  amended  answer  and  substituting  a  provision  giv- 
ing defendant  leave,  if  so  advised,  to  move  at  Special  Term  to 
amend  his  answer.  The  motion  to  change  the  venue  may  be 
renewed  upon  the  same  papers  and  additional  papers,  including 
the  amended  answer,  if  one  is  made. 
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Stephen  G.  Clarke,  as  Executor  of  and  Trustee  under  the 
Last  Will  of  John  A.  Bagley,  Deceased,  Eespondent,  v. 
James  R.  Gilmore,  Appellant,  Impleaded  with  Katharine 
C.  Bagley,  as  Executrix  of  and  Trustee  under  the  Last  Will 
of  John  A.  Bagley,  Deceased,  Respondent,  and  Jessica  T. 
Htldick,  as  Trustee  under  the  Last  Will  of  John  A. 
Bagley,  Deceased,  Defendant. 

First  Department,  March  8,  1912.  ,  J 

Equity  —  siiit  for  an  accotuiting  and  to  recover  on  a  contract  —  effect  "mP* 

of  fraudulent  concealment  upon  limitation  of  action  at  law — interest  •'  m  p 

—  eztra  allowance.  "^ 

Plaint ifT,  as  executor  of  and  trustee  under  a  will  with  his  coezecutorsand 
trust^es^  held  certain  shares  of  stock,  and  having  no  available  funds  to 
protect  the  value  of  said  stock  which  was  in  danger  of  being  destroyed, 
entered  into  a  contract  with  the  defendant,  who  agreed  after  an  assign- 
ment of  the  stock  to  him  to  institute  proceedings  to  protect  its  value 
and,  if  possible,  to  realize  and  recover  the  value  thereof  and  to  pay 
to  the  plaintiff  a  stipulated  sum,  less  the  amount  of  the  disbursements. 
Within  three  yecirs  after  the  date  of  the  contract  the  defendant,  without 
instituting  legal  proceedings  of  any  kind,  sold  the  stock  for  much  more 
than  the  sum  stipulated  in  the  contract.  He  deliberately  and  fraudu- 
lently made  the  trustees  believe  that  the  stock  had  not  been  sold  by 
him  but  had  become  valueless.  They  did  not  learn  of  the  sale  untii 
more  than  eight  years  thereafter. 

In  a  suit  in  equity  for  an  accounting  and  to  recover  under  the  contract, 
held,  that  the  cause  was  properly  brought  in  equity;  that  the  six-year 
Statute  of  Liimitations  was  no  defense;  that  plaintiff  should  recover  the 
sum  stated  in  the  contract  with  interest  thereon,  compounded  yearly, 
and  that  an  extra  allowance  may  properly  be  granted  to  the  plaintiff, 
although  the  defendant  offered  no  evidence,  but  application  for  extra 
allowance  casn^o^  be  passed  upon  until  all  the  issues  have  been  settled. 

The  concealment  and  deception  on  the  i>art  of  the  defendant  constituted 
fraud  and  wlien  discovered,  gave  to  the  trustees  a  cause  of  action  which 
could  be  enforced  in  equity  for  fraudulent  conceahnent. 

One  cannot  by  ^^^  o'vrn  fraudulent  act,  destroy  a  cause  of  action  which 
can  be  enforced  at  law,  and  thereby  escape  in  equity  liability  to  the 
extent  to  wUicli  the  party  has  been  defrauded. 

\Vhe  has  obtained  an  advantage  by  fraud,  equity  will  not  permit 

h*     f    fi   Id  it  by  resorting  to  the  Statute  of  Limitations. 

Appfal  bT  ^'^  defendant,  James  R.  Gilmore,  from  an  inter- 
]      ^         '  id^m^^*  ^^  ^^  Supreme  Court  in  favor  of  the  plain- 
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tiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  3d  day  of  October,  1911,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Charles  Blandyy  for  the  appellant. 

Ernest  O.  Stevens,  for  the  respondent  Clarke. 

McLaughun,  J. : 

On  the  10th  of  July,  1899,  the  plaintiff  and  the  defendants 
Bagley  and  Hildick  (ne4  Wood),  as  trustees  under  the  will  of 
John  A.  Bagley,  deceased,  held  8,000  shares  of  the  preferred 
stock  of  the  Reno  Oil  Company,  a  Pennsylvania  corporation. 
On  that  day  they  entered  into  a  contract  with  the  defendant 
Gilmore,  which  reads  as  follows: 

"  Memorandum  of  Agreement  made  and  entered  mto  this 
10th  day  of  July,  1899,  between  James  R.  Gilmore,  of  the 
Borough  of  Manhattan,  City  of  New  York,  N.  Y.,  party  of  the 
first  part,  and  Katharine  C.  Bagley,  Stephen  G.  Clarke  and 
Jessica  T.  Wood,  as  Executors  and  Trustees  of  the  last  will 
and  testament  of  John  A.  Bagley,  deceased,  parties  of  the 
second  part. 

"Whereas  the  parties  of  the  second  part,  as  Executors 
aforesaid,  are  the  owners  and  holders  of  eight  thousand  shares 
of  the  property  preferred  stock  of  the  Reno  Oil  Company,  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Pennsylvania,  and 

"  Whereas  the  affairs  of  said  company  have  been  so  man- 
aged that  there  is  danger  that  the  value  of  the  said  stock  will 
be  wholly  destroyed,  and 

"  Whereas  the  parties  of  the  second  part  have  no  available 
funds  to  institute  necessary  legal  proceedings  to  protect  the 
value  of  said  stock,  and 

"  Whereas  the  party  of  the  first  part  has  agreed  to  take  an 
assignment  of  the  said  stock  and  to  institute  proceedings  at 
his  own  cost  and  expense,  to  protect  the  value  of  said  stock, 
and  if  possible  to  realize  and  recover  the  value  thereof,  and 

"  Whereas  the  parties  of  the  second  part  have  duly  assigned 
said  eight  thousand  shares  of  stock  to  the  party  of  the  first 
part, 
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^^  Now,  therefore y  the  party  of  the  first  part,  in  considera- 
tion of  such  assignment,  does  hereby  agree  to  and  with  the 
parties  of  the  second  part,  that  he  will  institute  and  prosecute, 
at  his  own  cost  and  expense,  necessary  legal  proceedings  to  pro- 
tect the  value  of  said  stock  and  to  recover  the  fair  value  thereof 
and  from  and  out  of  any  moneys  that  he  may  recover,  after 
deducting  the  amount  of  money  actually  disbursed  by  him, 
excepting  for  legal  services,  to  pay  over  to  the  partis  of  the 
second  part,  an  amoimt  equal  to  the  price  paid  for  said  stock 
by  said  John  A.  Bagley,  deceased,  which  price  it  is  hereby 
stipulated  and  agreed  was  $16,000  less  amount  of  actual 
disbursements. 

'^It  is  Mutually  Understood,  and  Agreed  that  the  party  of 
the  first  part  shall  not  involve  the  parties  of  the  second  part  in 
any  expense,  whether  for  legal  or  other  services. 

"In  Witness  Whereof  the  parties  have  hereimto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"JAMES  R.  GILMORE, 
"KATHARINE  C.  BAGLEY, 

''Ex.  &  Trustee. 
"STEPHEN  G.  CLARK, 

"  Ex.  &  Tnis. 
"JESSICA  T.WOOD, 


"  Trustee. 


^In  the  presence  of 

"F.  J.  Lancaster, 
"  20  Broad  Street, 

N.  Y.  City." 


a  • 


At  the  time  the  contract  was  executed  the  stock  was  formally 
assigned  to  Gilmore.  The  certificates,  however,  were  not  deliv- 
ered until  some  time  thereafter,  another  assignment  having, 
in  the  meantime,  also  been  delivered.  The  consideration  of 
both  assignments  and  the  delivery  of  the  certificates  was  the 
same — the  agreement.  Gilmore,  without  instituting  legal 
proceedings  of  any  kind,  some  time  prior  to  1902  sold  all  of 
the  stock,  together  with  from  17,000  to  20,000  other  shares  and 
received  in  payment  $50,000.  Prior  to  that  time  he  had  also 
received  $5,000  as  a  forfeit  on  another  contract  for  the  sale  of 
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e  never  informed  the  trustees,  or  ^^^  .^  th^^ 
y,  1910,  that  he  had  sold  the  stock  BSxd^  ^^ly  ^^^ 
■e  ignorant  of  it.  Instead,  he  "  delit^^%.  „  tlxexxi 
fraudulently  concealed  from  *  ^  f^ndi^^ 
e  also,  after  the  sale,  according  to  iib-^  fj^^u^^" 
;il  1910,  ''deliberately  and  intentio^:!^^-*-^  ^  tl*^* 
d  the  *  *  *  trustees  into  ho^^^'^^^^e  ^^^ 
I  had  not  been  sold  by  him  but  had  l^f^  -ttxer^- 


and  that  nothing  had  been  received  hy 


of 


ti^e 


pril,  1910,  the  plaintiff,  having  lear^i^^^*^  rCK^^^" 
d  that  Gilmore  render  an  account  of  t^^      -tiy   "p^^ 


ar 


"Tt^^^^. 


.  to  the  stock.     This  he  refused  to  do^ 
of  the  proceeds  derived  from  the  salo. 
itiflf  brought  this  action  for  the  purpose  o^ 

lat  the  agreement  of  June  10,  1899,  wu- ->>r^  ^ 

V  an  accounting.      The   other    ti-ustei^  ^^^ — 
Bfused  to  join  with  the  plaintiff  and  wen 
rties  defendant.     Gilmore  interposed  a 
lich  he  set  up,  among  other  defenses, 
(1)  an  adequate  remedy  at  law;  and  (2 
of  Limitations. 

the  evidence  offered  on  the  part  of  the 
3  foregoing  facts  and  the  court  so  f ouii^=*^ 
■ered  no  evidence.     The  court  directed 
[nent  for  the  relief  demanded  in  the  coi 
it  the  plaintiff  was  entitled  to  recover 
interest  thereon,  compoimded  yearly, 
ilmore's  actual  and  proper  disbursemen^^^^^ 
3ntract;  appointed  a  referee  to  take  and 
disbursements;  and  awarded  an  extra  all^^^^ 
plaintiff  of  five  per  cent  on  the  recovery,  x^^^    ^^ 
Gihnore  appeals  from  the  judg-^^^ 


er,  $2,000. 


a  reversal  upon  the  groimds  (a)  that  the  \^^  ^^  -'^•^^xJ^  f 
y  brought  in  equity;  (b)  that  the  cause  of  hm^^ ^^^i^  J  I 
be  alleged  was  at  the  time  the  action  was  r       ,^^^^^  ^^ 

i  by  the  six  years'  Statute  of  Limitations-     ^  ^^^J^ 

tra  allowance  was  improperly  granted. 


9  opinion  that  this  action  is  properly  broui?h#^ 
it  the  six  years'  Statute  of  Limitations  does       ^ 
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apply.  The  purpose  of  tiie  agreement  was  to  enhance  the 
value  of  the  stock  and  effect  a  sale  thereof  so  that  the  trustees 
should  receive  $16,000,  less  actual  disbursements  connected 
with  the  sale.  It  may  be  assumed,  therefore,  that  under  the 
agreement  Gilmore  had  the  right  to  sell,  and  having  received 
more  than  $16,000  that  the  sale  was  properly  made.  He  then 
became  Uable  to  the  trustees  and  they  had  a  cause  of  action 
against  him  which  could  have  been  enforced  in  an  action  at 
law.  Had  they  been  informed  of  the  sale,  or  possibly  if  he 
had  not  represented  that  a  sale  had  not  been  made,  this  cause 
of  action  would  have  been  barred  by  the  six  years'  Statute  of 
Limitations.  He  not  only  did  not  inform  them  of  the  sale, 
but  for  nearly  ten  years  kept  them  in  ignorance  of  it  by  telling 
them  that  he  had  not  sold  it,  that  it  had  become  worthless, 
and  that  the  certificates  had  been  filed  with  some  court  in 
Pennsylvania  in  connection  with  litigation.  This  concealment 
and  deception  on  his  part  constituted  a  fraud  and  when  dis- 
covered gave  to  the  trustees  a  cause  of  action  which  could  be 
enforced  in  equity  for  fraudulent  concealment.  One  cannot, 
by  his  own  fraudulent  act,  destroy  a  cause  of  action  which  can 
be  enforced  at  law,  and  thereby  escape  in  equity  liability  to 
the  extent  the  party  has  been  defrauded.  A  court  of  equity 
would  be  of  little  use  if  this  could  be  done. 

I  think  the  facts  in  this  case  bring  it  within  the  rule  laid 
down  in  Lightfoot  v.  Davis  (198  N.  Y.  261).  There,  the  plain- 
tiff, in  1876,  owned  certain  school  bonds,  which  together  with 
the  memorandmn  with  reference  to  same,  were  stolen  from 
him  by  his  father-in-law.  He  had  originally  bought  the  bonds 
through  his  father-in-law,  who,  when  notified  of  the  loss,  said 
he  would  "try  and  notify  the  districts  of  the  loss  and  stop 
payment."  The  bonds  matured  a  few  years  later  and  the 
interest,  as  it  accrued,  and  the  principal  were  collected  by  the 
father-in-law.  Upon  his  death,  which  occurred  in  1899,  there 
was  found  among  his  papers  the  memorandum  with  reference 
to  the  bonds,  and  an  examination  of  his  books  showed  he  had 
collected  the  interest  and  principal.  Upon  discovery  of  these 
facts  the  plaintiff  brought  an  action  against  the  administrator 
with  the  will  annexed  of  his  father-in-law,  asking  judgment 
App.  Div.— Vol.  CXLIX.       29 
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that  the  defendant  "  account  and  pay  over  to  him  the  amoxint 
of  said  bonds  and  the  income  thereof,  if  it  can  be  traced,  and 
if  it  cannot  be  traced,  that  he  may  have  judgment  against " 
the  defendant  as  administrator  for  the  smn  of  $16,000.  The 
answer  interposed  set  up,  among  other  defenses,  the  six  and 
ten-year  Statutes  of  Limitations.  Plaintiff  had  a  recovery, 
which  on  appeal  was  aflfirmed  by  the  Court  of  Appeals.  Chief 
Judge  CuLLEN,  who  delivered  the  opinion,  after  reviewing 
authorities  at  length,  said:  *^In  cases  like  the  one  before  us 
there  are  two  distinct  elements  of  fraud  —  1st,  the  original 
larceny;  2nd,  the  subsequent  concealment  of  the  stolen  property 
and  of  its  sale  and  the  receipt  of  its  proceeds.  Assuming  (but 
only  for  the  argument)  that  imder  the  first  no  bill  in  equity 
could  be  maintained,  I  think  the  second  affords  a  good  ground 
for  the  interposition  of  equity,  and,  as  already  stated,  though 
the  plaintiff  failed  to  identify  in  the  estate  of  the  deceased  the 
proceeds  of  his  bonds,  he  wad  still  entitled  to  what  would  be  a 
personal  judgment  were  the  original  wrongdoer  still  hving,  for 
in  equity  it  is  the  general  rule  ^  that  the  relief  to  be  admin- 
istered will  be  adapted  to  the  exigencies  of  the  case  as  they 
exist  at  the  close  of  the  trial.  ^ " 

In  the  present  case  Gilmore  became  rightfully  possessed  of 
the  stock  and  of  the  proceeds  of  the  sale.  In  this  respect  this 
case  is  distinguishable  from  the  Lightfoot  case,  but  as  to  his 
concealment  and  his  receipt  of  the  proceeds,  it  is  precisely  like 
it.  There  the  thief  concealed  the  fact  that  he  had  sold  the 
bonds  and  his  act  in  doing  that  was  no  more  reprehensible  than 
was  Gilmore's  in  stating  to  the  trustees  that  the  stock  had  not 
been  sold.  If  the  equitable  powers  of  the  court  could  be 
resorted  to  in  the  one  case  to  make  reparation  for  the  damage 
sustained  it  can  be  equally  so  in  the  other.  In  this  respect  I 
see  no  distinction  between  the  two  cases.  (See,  also,  Newton 
V.  Porter^  69  N.  Y.  133;  American  Sugar  Refining  Co.  v. 
Fancher,  145  id.  552;  Bosworth  v.  Allen^  168  id.  157.) 

I  think  the  action  was  properly  brought  in  equity  under  the 
facts  of  this  case  to  prevent  the  defendant  from  resorting  to  the 
Statute  of  Limitations.  Where  one  has  obtained  an  advantage 
by  fraud,  equity  will  not  permit  him  to  hold  it  by  resorting  to 
the  Statute  of  Limitations.     (Pom.  Eq.  Juris.  [3d  ed.]  §  917; 
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Clark  V.  Augustine,  62  N.  J.  Eq.  689;  Molms  v.  Pabst  Brew- 
ing Co.,  93  Wis.  153;  Lieberman  v.  First  Nat.  Bank,  2  Pa. 
(Dal.)  416;  48  L.  R.  A.  514,  and  authorities  cited.) 

In  25  Cyc.  1016  the  rule  is  tersely  stated  as  follows:  "The 
doctrine  of  equitable  estoppel  may  in  a  proper  case  be  invoked 
to  prevent  defendant  from  relying  upon  the  Statute  of  Limita- 
tions, it  being  laid  down  as  a  general  principle  that  when  a 
defendant  electing  to  set  up  the  Statute  of  Limitations  previ- 
ously by  deception  or  any  violation  of  duty  toward  plaintiff  has 
caused  him  to  subject  his  claim  to  the  statutory  bar,  he  must 
be  charged  with  having  wrongfully  obtained  an  advantage 
which  equity  will  not  allow  him  to  hold." 

When  the  stock  was  sold  Gilmore  was  legally  obligated  to 
inform  the  trustees  by  paying  over  the  proceeds.  He  not  only 
failed  to  perform  this  obligation,  but  "  deliberately  and  inten- 
tionally fraudulently  deceived  the  *  *  *  trustees  into 
believing  that  the  said  stock  had  not  been  sold."  His  act  was 
as  reprehensible  as  it  would  have  been  had  he  in  the  first 
instance  stolen  the  proceeds  of  the  sale.  Having  committed 
such  acts  he  cannot  shield  himself  from  liability  by  resorting 
to  the  Statute  of  Limitations. 

Price  V.  Hohnan  (135  N.  Y.  124)  is  an  authority  for  requiring, 
in  a  proper  case,  a  defendant  to  pay  compoimd  interest.  It 
would  be  somewhat  difficult  to  find  a  case  where  it  was  more 
properly  imposed  than  the  present. 

It  would  also  seem  to  be  a  proper  case  for  an  extra  allowance 
of  costs  under  section  3253  of  the  Code  of  Civil  Procedure,  not- 
withstanding the  fact  that  the  defendants  offered  no  evidence  at 
the  trial.  {Metropolitan  Life  Ins.  Co.  v.  Standard  National 
Bank,  44  App.  Div.  319.)  But  I  do  not  understand  that  the 
question  of  an  extra  allowance  can  be  passed  upon  until  all  of 
the  issues  in  the  action  have  been  settled.  Here  an  issue 
remains,  viz.,  the  amount  of  Gilmore's  disbursements,  as  to 
which  a  reference  has  been  ordered;  in  other  words,  whether 
or  not  an  extra  allowance  will  be  granted  will  be  determined 
at  the  time  of  the  entry  of  final  judgment. 

My  conclusion,  therefore,  is  that  the  judgment  appealed  from 
should  be  modified  by  striking  out  the  provision  for  an  extra 
allowance,  without  prejudice  to  an  application  for  same  when 
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final  judgment  may  be  entered,  and  as  thus  modified  affirmed^ 
with  costs  to  the  plaintiff,  respondent. 

Clarke,  Laughlik,  Scott  and  Dowling,  JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  plaintiff,  respondent.  Order  to  be 
settled  on  notice. 


Augustus  T.  Post,  Appellant,   v.   Emma  C.  Post, 
Eespondent. 

First  Department,  March  8,  1912. 

Husband  and  wife  —  action  to  annul  marriage — former  husband  living 
— comity  —  decree  of  foreign  State  dissolving  marriage  — judgment  — 
force  and  effect  of  erroneous  New  York  decree  —  conflict  of  judgments. 

In  an  action  to  annul  a  marriage  on  the  ground  that  at  the  time  of  the 
contract  the  defendant  had  another  husband,  it  appeared  that  in  1871 
the  defendant  was  married  in  Louisiana  to  K.;  that  thereafter  they 
moved  to  Texas,  and  in  1878  defendant  for  suflftcient  cause  left  her  hus- 
band and  established  her  domicile  in  Louisiana;  that  in  1882  K.,  who  had 
continued  to  reside  in  Texas,  procured  in  that  State  a  dissolution  of  the 
marriage  on  the  ground  of  abandonment  after  personal  service  upon  the 
defendant  in  Louisiana  and  her  failure  to  api>ear.  In  1895  defendant 
married  H.  in  New  York  and  subsequently  brought  an  action  against 
him  for  separation  on  the  ground  of  abandonment,  in  which  H.  appeared 
and  asked  as  a  counterclaim  that  the  marriage  be  annulled  on  the 
ground  that  plaintiff  had  never  been  legally  divorced  from  K.  The 
counterclaim  was  sustained  and  the  marriage  was  annulled  (following 
Atherton  v.  Atherton^  155  N.  T.  129),  neither  party  appealing.  Subse- 
quently plaintiff  and  defendant  were  married  in  this  State.  K.  and  H. 
were  both  living  when  the  marriage  was  entered  into,  and  in  1907  this 
action  was  commenced,  the  complaint  alleging  both  the  former  mar- 
riages of  the  defendant  and  that  her  marriage  with  K.  was  in  full  force 
and  effect  at  the  time  she  married  the  plaintiff. 

Held^  that  the  complaint  was  properly  dismissed  on  the  merits,  as  the 
defendant  was  free  to  contract  her  marriage  with  the  plaintiff; 

That  the  decree  of  the  State  of  Texas  dissolving  defendant's  marriage  to 
K.  must  be  given  full  credit  here  under  the  decision  of  the  United  States 
Supreme  Court  in  Atherton  v.  Atherton^  since  Texas  was  the  matrimo- 
nial domicile  and  defendant  received  not  only  reasonable  bat  actual 
notice  of  the  action,  as  required  by  the  Texas  statutes; 

That  the  judgment  entered  in  New  York  State  dissolving  defendant's 
marriage  to  H.  on  the  ground  that  under  the  New  York  Court  ol 
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Api)eals  decision  in  the  AtTieirton  case  the  Texas  decree  dissolving  her 
marriage  with  K.  was  invalid  is  binding,  no  appeal  having  been  taken, 
and  conclusively  annulled  defendant's  marriage  with  H.,  although  it  is 
erroneous  under  the  subsequent  United  States  Supreme  Court  decision 
in  the  Atherton  case; 

That  the  New  York  judgment,  though  erroneous,  could  only  be  set  aside 
in  a  proceeding  for  that  purpose; 

That  Atherton  v.  Atherton  (181  U.  S.  166)  is  not  overruled  by  Haddock  v. 
Haddock  (201  id.  662),  but  they  are  distinguishable,  the  latter  holding  that 
a  foreign  decree  dissolving  a  marriage  obtained  without  personal  service 
or  appearance  by  the  defendant  is  only  valid  if  obtained  in  the  State  of 
the  matrimonial  domicile. 

Appeal  by  the  plaintiff,  Augustus  T.  Post,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  New  York  on  the  23d  day 
of  February,  1911,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term  dismissing  the 
complaint  upon  the  merits. 

Charles  W.  Coleman^  for  the  appellant. 

John  J.  Kirbyy  for  the  respondent. 

McLaughlin,  J. : 

Action  to  annul  a  marriage  on  the  groxmd  that  at  the  time 
the  contract  was  entered  into  the  defendant  had  another  hus- 
band. There  is  little  or  no  dispute  between  the  parties  as  to 
the  material  facts.  It  appears  that  on  January  5,  1871,  the 
defendant  was  married  in  the  State  of  Louisiana  to  one  John 
S.  Keaghey ;  that  after  the  marriage  they  resided  in  Louisiana 
imtil  November,  1875,  when  they  moved  to  Galveston,  Tex., 
and  there  continued  to  live  together  as  husband  and  wife  until 
some  time  in  May,  1878,  when,  for  sufficient  cause,  the  defend- 
ant left  her  husband  and  went  to  New  Orleans,  La.;  that 
when  she  left  she  did  not  intend  to  and  never  has  returned  to 
Keaghey;  that  in  February,  1882,  Keaghey,  who  had  continued 
to  reside  in  Texas,  commenced  an  action  against  her  in  that 
State  for  a  dissolution  of  the  marriage  on  the  ground  of  aban- 
donment; that,  pursuant  to  the  laws  of  Texas,  she  was  per- 
sonally served  in  New  Orleans  with  a  notice  to  appear  in  the 
action,  and  with  a  certified  copy  of  the  petition,  but  she  did 
not  appear,  and  a  decree  was  thereafter  entered  upon  her 
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default  dissolving  the  marriage;  that  in  August,  1895,  she 
married  one  Holliday,.in  the  State  of  New  York,  where  they 
resided  for  some  time;  that  subsequently  she  commenced  an 
action  in  the  Supreme  Court  of  that  State  for  a  separation  on 
the  ground  of  abandonment;  that  he  appeared  in  the  action, 
and,  as  a  coimterclaim,  asked  that  the  marriage  be  annulled 
on  the  groimd  that  she  never  had  been  legally  divorced  from 
Keaghey;  that  this  contention  was  sustained  by  the  court,  and 
a  judgment  entered  on  December  1,  1898,  annulling  the  mar- 
riage; that  subsequently  the  plaintiff  and  defendant  were 
married  in  the  State  of  New  York,  where  they  then  and  have 
since  resided;  that  Keaghey  and  HoUiday  were  both  living 
when  this  marriage  was  entered  into;  that  the  plaintiff  and 
defendant  lived  together  as  husband  and  wife  until  1907,  when 
this  action  was  commence,  the  complaint  alleging  both  the 
former  marriages  of  the  defendant  and  that  her  marriage  with 
Keaghey  was  in  full  force  and  effect  at  the  time  she  married 
the  plaintiff;  and  the  judgment  demanded  was  that  the 
marriage  be  declared  void. 

At  the  conclusion  of  the  trial — the  foregoing  facts  having 
been  established  —  the  court  dismissed  the  complaint  upon  the 
merits,  holding  that  the  defendant  was  legally  free  to  marry 
at  the  time  of  her  marriage  with  the  plaintiff.  From  the 
judgment  entered  to  this  effect  the  plaintiff  appeals. 

The  principal  question  presented  by  the  appeal  is  the  validiiy 
of  the  Texas  decree  dissolving  defendant's  marriage  with 
Keaghey.  The  appellant's  contention  is  that  this  decree  will 
not  be  recognized  as  vaUd  in  the  State  of  New  York  because 
at  the  time  the  suit  was  brought  the  defendant  had  acquired 
a  separate  domicile  in  Louisiana;  she  was  not  personally  served 
with  process  in  Texas;  did  not  appear  in  the  suit;  and  for 
that  reason  the  Texas  court  did  not  acquire  jurisdiction  over 
her.  At  the  trial  evidence  was  offered  to  the  effect  that 
defendant,  at  the  time  the  Keaghey  action  was  commenced, 
considered  Texas  as  her  permanent  home  or  domicile,  but  this 
question  seems  to  me  to  be  immaterial  because,  if  it  be  con- 
ceded that  she  never  intended  to  return  to  Texas  after  leav- 
ing Keaghey,  I  am  of  the  opinion  that  the  validity  of  the 
Texas  decree  is,  nevertheless,  conclusively  established  by  the 
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decision  of  the  United  States  Supreme  Court  in  the  case  of 
Atherton  v.  Atherton  (181  U.  S.  155),  in  which  the  essential 
facts  were  quite  similar  to  these.  In  that  case  the  parties 
were  married  in  New  York,  but  moved  immediately  to  Ken- 
tucky, where  they  hved  as  husband  and  wife  for  some  three 
years.  The  wife  then  left  her  husband  owing  to  his  cruel 
and  abusive  treatment  without  fault  on  her  part,  and  returned 
to  her  former  home  in  New  York.  The  husband  remained 
in  Kentucky,  and  there  brought  an  action  for  divorce  on  the 
ground  of  desertion.  Notice  of  the  conmaencement  of  the 
action  was  sent  by  mail  to  the  wife  in  New  York,  in  accord- 
ance with  the  statutes  of  Kentucky,  but  she  did  not  appear,  and 
a  decree  was  entered  dissolving  the  marriage.  Subsequently 
she  brought  an  action  in  the  State  of  New  York  for  a  separa- 
tion, in  which  the  husband  appeared  and  set  up  the  Kentucky 
decree  as  a  bar.  The  court  refused  to  recognize  the  validity 
of  this  decree,  it  having  been  rendered  on  constructive  service 
without  jurisdiction  over  the  person  of  the  wife,  and  granted 
the  plaintiff  a  judgment  as  prayed  for  in  her  complaint.  This 
judgment  was  affirmed  by  the  Court  of  Appeals  (155  N.  Y. 
129),  but  reversed  by  the  Supreme  Court  of  the  United  States 
(181  U.  S.  155).  In  reversing  the  judgment  the  court  said: 
*'  In  this  case  the  divorce  in  Kentucky  was  by  the  court  of  the 
State  which  had  always  been  the  tmdoubted  domicil  of  the 
husband,  and  which  was  the  only  matrimonial  domicil  of  the 
husband  and  wife.  The  single  question  to  be  decided  is  the 
validity  of  that  divorce,  granted  after  such  notice  had  been 
given  as  was  required  by  the  statutes  of  Kentucky  *  *  *. 
We  are  of  opinion  that  the  undisputed  facts  show  that  such 
efforts  were  required  by  the  statutes  of  Kentucky  and  were 
actually  made  to  give  the  wife  actual  notice  of  the  suit  in  Ken- 
tucky as  to  make  the  decree  of  the  court  there,  granting  a 
divorce  upon  the  ground  that  .she  had  abandoned  her  husband, 
as  binding  on  her  as  if  she  had  been  served  with  notice  in 
Kentucky  or  had  voluntarily  appeared  in  the  suit.  Binding 
her  to  that  full  extent  it  established  beyond  contradiction  that 
she  had  abandoned  her  husband  and  precludes  her  from  assert- 
ing that  she  left  him  on  account  of  his  cruel  treatment." 
This  is  precisely  the  situation  in  the  case  at  bar  so  far  as  it 
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relates  to  the  Texas  decree.  At  the  time  the  defendant  sep 
rated  from  Keaghey  the  matrimonial  domicile  of  the  parti 
was,  and  for  some  years  prior  thereto  had  been,  the  State 
Texas.  It  continued  to  be  the  domicile  of  the  husband,  ai 
no  claim  is  made  that  service  was  not  made  upon  the  defen 
ant  in  the  manner  required  by  the  Texas  statutes,  or  th 
these  requirements  were  not  such  as  to  give  her  i-easonat 
notice;  on  the  contrary,  it  is  established  beyond  dispute  th 
she  did  have  actual  notice  of  the  commencement  of  the  sui 
This  being  so,  the  court  is  bound  to  hold  that  the  Texas  deer 
was  valid  and  binding  upon  the  defendant  so  that  she  wj 
legally  free  from  her  marriage  with  Keaghey  at  the  time  si 
married  the  plaintiff. 

There  is  nothing  in  the  case  of  Haddock  v.  Haddock  {2( 
U.  S.  562)  which  in  anyv\dse  weakens  this  conclusion.  Four  ( 
the  justices  were  of  the  opinion  that  rnider  the  facts  in  ttii 
case  the  foreign  divorce  was  entitled  to  recognition,  and  tl 
majority  of  the  court  specifically  reasserted  the  rule  laid  dow 
in  Atherton  v.  Atherton,  The  facts  in  the  Haddock  case  wei 
that  the  parties  were  married  in  New  York,  but  inunediatel 
separated,  and  the  husband  subsequently  acquired  a  domici] 
in  Connecticut,  where  he  obtained  a  divorce  on  constructi\ 
service  only.  Subsequently  the  wife  brought  an  action  for 
separation  in  the  State  of  New  York,  where  she  had  continue 
to  reside,  and  it  was  held  that  the  Connecticut  decree  was  not 
bar  to  her  action.  The  majority  of  the  court  placed  its  decisio 
upon  the  ground  that  Connecticut  was  never  the  actual  or  cor 
structive  matrimonial  domicile,  since  the  husband  had  deserte 
the  wife  in  New  York,  and  she  there  continued  to  be  domi 
ciled,  for  which  reason  the  Connecticut  court  did  not  acquire 
by  constructive  service,  jurisdiction  over  the  wife. 

It  is  urged  that  the  Atherton  case  was  overruled  by  th 
Haddock  case,  but  this  clearly  is  not  so,  and  when  properl; 
considered  it  seems  to  me  they  are  not  at  all  in  conflict. 

It  is  settled  that  a  wife  may  acquire  a  domicile  separate  fron 
her  husband  where  his  conduct  justifies  her  in  leaving  him  o: 
where  he  deserts  her  without  just  cause.  {Gray  v.  Gray^  14J 
N.  Y.  351;  Hunt  v.  Hunt,  72  id.  217;  Clieever  v.  Wilson,  i 
WalL  108.)    In  cases  where  the  defendant  is  not  personally 
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served  within  the  State  and  does  not  appear  in  the  action,  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant 
depends  upon  whether  or  not  the  defendant  is  domiciled  within 
the  State.  It  logically  follows,  therefore,  that  where  a  hus- 
band and  wife  have  separated  and  he  sues  for  divorce  in  the 
State  where  he  resides  without  personal  service  and  without 
her  appearing  in  the  action,  then  the  question  whether  the 
court  obtains  jurisdir^inn  or  Tint.  fiftppTifift  upon  whether  aha  haa 
acquired  a  separate  domicile,  that  is,  whether  she  was  or  was 
not  justified  in  separating  from  him.  That  in  turn  presents 
the  further  question  whether  without  personal  service  upon  her 
or  her  voluntary  appearance  the  courts  of  the  State  of  his  domi- 
cile can  make  a  determination  that  she  was  not  justified  in 
leaving  him,  which  will  be  binding  upon  her  and  entitled  to 
recognition  in  all  the  other  States  xmder  the  full  faith  and 
credit  clause  of  the  Federal  Constitution.  (See  U.  S.  Const, 
art.  4,  §  1.)  That  question  was  settled  by  the  Supreme  Court 
of  the  United  States  {Atherton  v.  Athertoriy  stipra)  when  it  held 
that  where  the  husband  remained  in  the  State  of  the  matrimo- 
nial domicile  the  courts  of  that  State  had  the  power  to  deter- 
mine  under  reasonable  requirements  as  to  notice  whether  or 
not  h^l^  apsence  was  justiliable  and  that  such  ^f^^^rm\na±\nn  is 
entitled  to  full  faith  and  credit  in  other  States,  while,  if  the 
husband  gofs  into  another  State,  not  the  matrimonial  domicile, 
the  determination  of  the  courts  of  such  other  State  is  not  enti- 
tled to  full  faith  and  credit  unless  the  wife  is  personally  served 
within  the  State  or  appears  in  the  action.  {Haddock  v.  Had- 
dock,  supra.) 

In  Townsend  v.  VanBuskirk  (22  App.  Div.  441)  Cullen,  J., 
said  that  ^'  an  action  for  divorce  is  to  a  certain  extent  an  action 
in  rewt,"  the  res  being  the  relation  of  the  parties.  This  res  is 
undoubtedly  located  at  the  matrimonial  domicile  and  there  con- 
tinues until  destroyed  by  death  or  judicial  decree.  However 
this  may  be,  it  is  settled  that  where  a  wife  leaves  the  matri- 
monial domicile,  even  though  justified  in  doing  so,  a  decree  of 
divorce  properly  granted  by  the  courts  of  that  State  at  the  suit 
of  the  husband,  who  remains  there,  must  be  recognized  as 
binding  in  all  other  States.  {Atherton  v.  Athertoiiy  supra; 
Hammond  v.  Hammond^  103  App.  Div.  437.) 
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If  the  foregoing  views  be  correct,  then  it  follows  that 
Texas  decree  is  binding  upon  the  courts  of  this  State  and  tl 
the  defendant  at  the  time  she  married  the  plaintiff  could  legs 
do  so  notwithstanding  her  prior  marriage  to  Keaghey. 

The  remaining  question  is  whether  her  marriage  to  Hollic 
was  legally  dissolved.  That  it  was  seems  to  me  to  be  establisl 
beyond  question  by  the  judgment  of  the  Supreme  Court  of  t 
State.  That  judgment  was  upon  the  ground  that  she  ^ 
then  the  legal  wife  of  Keaghey  and  so  recites.  In  thus  holdi 
that  the  Texas  decree  was  invahd,  the  learned  justice  bef 
whom  the  action  was  tried  followed,  as  he  was  bound  to  do,  i 
decision  of  the  Court  of  Appeals  in  Atherton  v.  Atherton  {. 
N.  Y.  129),  which  was  handed  down  only  a  short  time  bef 
the  trial.  The  decision  of  the  Court  of  Appeals  was  revers 
by  the  Supreme  Court  of  the  United  States,  and  in  view 
such  reversal  it  must  now  be  conceded  that  the  judgment  v 
eiToneous  and  the  defendant's  marriage  with  Holliday  shoi 
not  have  been  annulled.  The  judgment,  however,  was  i 
appealed  from.  It  still  remains  and  is  just  as  binding  now 
the  day  it  was  rendered.  It  conclusively  establishes  the  ann 
raent  of  her  marriage  with  Holliday.  In  this  connection  it 
urged  by  the  appellant  that  if  the  defendant  wishes  to  rely 
this  judgment  as  estabhshing  the  annulment  of  her  marria 
with  Holliday,  she  can  only  do  so  by  accepting  it  as  an  ad; 
dication  equally  binding  upon  her  that  she  had  never  b€ 
lawfully  divorced  from  Keaghey.  This  presents  an  interest! 
question,  but  one  which  it  seems  to  me,  in  view  of  the  fac 
unnecessary  to  consider  at  length.  The  plaintiff  brings  tl 
action  to  annul  his  marriage  with  the  defendant  on  the  grou 
that  she  had  previously  been  twice  married  and  had  ne\ 
been  legally  divorced  from  one  of  her  former  husbands.  S 
had  the  right,  in  answer  to  his  claim,  to  introduce  in  evidei 
the  Texas  decree  for  the  purpose  of  showing  that  she  had  be 
judicially  freed  from  Keaghey;  and,  in  order  to  show  that  s 
was  no  longer  married  to  HoUiday,  she  certainly  had  the  rig 
to  introduce  the  judgment  rendered  in  this  State*  No  o 
could  reasonably  claim  that  she  was  in  any  way  preclud 
from  introducing  both  judgments  in  evidence;  and  once  th 
were  received  in  evidence,  then  their  legal  effect  became 


Digitized  by 


Google 


Todd  v.  Pratt.  459 


App.  Div.]  First  Department,  March,  1912. 

matter  of  law  for  the  detemiination  of  the  court.  There  is  no 
conceivable  theory  upon  which  this  court  can  disregard,  in  view 
of  the  decision  of  the  Supreme  Court  of  the  United  States  in 
Atherton  v.  Atherton,  the  effect  of  the  Texas  decree.  It  must 
be  given  full  faith  and  credit  under  that  decision,  and  is  con- 
clusive that  the  defendant  was  no  longer  the  wife  of  Keaghey. 
The  HolUday  judgment  is  equally  conclusive  that  she  was  no 
longer  the  wife  of  Holliday,  and,  so  long  as  that  judgment 
stands,  neither  the  appellant,  this  court,  nor  any  one  else,  can 
disregard  it.  The  Holliday  judgment  is  erroneous  and  the 
defendant's  position  is,  to  say  the  least,  imique,  and  it  may  be, 
if  by  her  act  she  could  alter  the  effect  of  the  decree,  there  would 
be  some  force  in  the  appellant's  contention.  But  she  cannot 
do  this.  That  judgment  can  only  be  set  aside  in  a  direct  pro- 
ceeding brought  for  that  purpose,  and  this  defendant,  the  only 
party  to  it  now  before  the  court,  not  only  does  not  seek  to  set 
it  aside,  but  on  the  contrary  relies  upon  it.  The  fact  that  she 
does  rely  upon  this  judgment  cannot  reinstate  her  as  the  wife 
of  Keaghey,  or  lessen,  to  the  slightest  extent,  the  effect  of  the 
Texas  decree. 

My  conclusion,  therefore,  is  that  at  the  time  of  her  marriage 
with  the  plaintiff  she  was  free  to  enter  into  the  marriage  con- 
tract, and  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Ingraham,  p.  J.,  Laughun,  Clarke  and  Miller,  JJ., 
concurred. 


Judgment  affirmed,  with  costs. 


Jean   Benton   Todd,  Appellant,  v.   Frederick  B.   Pratt, 

Respondent. 

First  Department,  March  8,  1912. 

Statute  of  Frauds  —  action  for  breach  of  oral  contract  to  convey  lands 
in  consideration  of  discontinuance  of  action  —  equity  —  part  per- 
formance of  oral  contract. 

The  plaintiflf  made  a  contract  to  purchase  three  and  one-half  acres  of  a 
tract  of  land  upon  which  there  was  a  prior  mortgage.  She  brought 
salt  to  enforce  specific  performance  of  her  contract  and  filed  a  lis 
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pendens.  The  mortgagee  sued  to  foreclose  the  mortgage,  making  the 
plaintiff  a  party  defendant.  To  hasten  the  foreclosure  the  defendant 
requested  the  plaintiff  to  discontinue  her  action  and  cancel  the  lis  pen^ 
dens,  which  she  did  in  consideration  of  the  defendant's  oral  promise, 
upon  his  purchase  of  the  property  at  the  foreclosure  sale,  to  convey  to 
the  plaintiff  the  land  which  she  had  contracted  to  purchase,  and  to  save 
her  harmless  from  loss  by  reason  of  the  discontinuance  of  her  suit  for 
specific  performance.  The  defendant  purchased  the  land  at  the  foreclos- 
ure sale  and  sold  the  tlireeand  one-half  acres  to  other  parties,  and  plain- 
tiff brings  this  action  to  recover  damages  for  breach  of  contract,  alleging 
injury  to  other  property  to  which  she  intended  to  annex  the  three  and 
one-half  acres.    The  defendant  pleads  the  Statute  of  Fraud& 

Held,  that  the  plaintiff's  relation  to  the  mortgage  was  that  of  a  subse- 
quent vendee  and,  therefore,  she  did  not  lose  anything  by  the  discon- 
tinuance of  her  suit  and  the  canceling  of  the  lis  pendens; 

That  the  promise  to  convey  the  three  and  one-half  acres,  when  purchased, 

.  was  void  for  not  being  in  writing;  that  there  is  no  element  in  the  case 

to  take  the  agreement  out  of  the  Statute  of  Frauds;  the  act  of  part 

performance  was  the  discontinuance  of  an  action  which  it  was  futile  to 

prosecute; 

That  there  was  no  confidential  relation  between  the  parties,  for  an  abuse 
of  which  relief  may  be  obtained  in  equity. 

The  acts  of  part  performance  which  will  take  a  case  out  of  the  Statute  of 
Frauds  must  be  unequivocally  referable  to  the  agreement  of  which  they 
are  a  part  execution. 

McLAueHLiN,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Jean  Benton  Todd,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th 
day  of  May,  1911,  upon  the  pleadings,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  17th  day  of  May,  1911, 
directing  the  entry  of  the  said  judgment. 

F.  J.  Oardenhire,  for  the  appellant. 

W.  Cleveland  RunyoUy  for  the  respondent. 

Miller,  J. : 

In  a  nutshell  the  case  is  this:  The  plaintiff  made  a  contract 
to  purchase  three  and  one-half  acres  of  a  tract  of  land  upon 
which  there  was  a  prior  mortgage  to  secure  bonds  owned  by 
the  defendant.  She  brought  an  action  to  enforce  specific  per- 
formance of  her  contract  and  filed  a  lis  pendens.  The  trustee 
brought  an  action  to  foreclose  the  mortgage,  making  the  plain- 
tiff a  party  defendant.    To  hasten  the  foreclosure  proceedings 
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the  defendant  requested  the  plaintiff  to  discontinue  her  action 
and  cancel  the  Us  pendens^  and  the  plaintiff  says  that  she  did 
that  in  consideration  of  certain  promises  made  by  the  defend- 
ant, which  were  evidently  so  indefinite  in  the  plaintiff's  mind 
that  in  her  complaint  she  expressed  them  in  vague  fashion  as 
follows:  "That  he,  Pratt,  when  he  became  possessed  of  said 
property  would  do  with  said  plaintiff,  Jean  Benton  Todd,  upon 
his  part,  everything  that  the  officers  and  agents  of  the  Indian 
Kettles  Park  Association,  corporation,  had  agreed  to  do  with 
her,  with  reference  to  said  tract  of  approximately  three  and  a 
half  acres  of  land,  which  was  that  when  Pratt  should  have  the 
title  to  said  property  he  would  carry  out  with  said  plaintiff  the 
contract  in  writing  existing  between  this  plaintiff,  Jean  Benton 
Todd,  and  said  Indian  Kettles  Park  Association,  to  wit,  to 
make  title  in  said  plaintiff  of  said  approximately  three  and  a 
half  acres  of  land  on  the  lake  front  of  Lake  George,  as  afore- 
said, which  contract  was  the  subject-matter  of  plaintiff's  suit 
so  mentioned  in  paragraph  1  herein;  and  said  Pratt  at  said  time 
contracted  and  agreed  that  when  he  should  have  acquired  the 
title  to  said  Indian  Kettles  Park  Association  property  aforesaid, 
he  would  protect  in  the  plaintiff  herein,  Jean  Benton  Todd,  her 
interest  in  said  approximately  three  and  one-half  acres  of  lake 
front  land  as  fully  as  she  had  an  interest  therein,  and  as  fully 
as  it  could  be  protected  by  said  action  which  the  plaintiff  had 
brought,  and  which  said  Pratt  desired  discontinued,  contract- 
ing and  agreeing  with  said  Jean  Benton  Todd  that  if  she  would 
dismiss  her  said  action,  as  aforesaid,  and  withdraw  her  said 
notice  of  lis  pendens^  that  he,  the  said  Pratt,  would  see  to 
it  that  she,  the  said  Jean  Benton  Todd,  should  lose  nothing  of 
value  by  reason  of  such  action  on  her  part."  The  defendant 
purchased  the  tract  at  the  foreclosure  sale  and  sold  the  three 
and  one-half  acres,  which  the  plaintiff  had  contracted  to 
purchase,  to  other  parties,  and  the  plaintiff  brings  this  action 
to  recover  damages  for  breach  of  contract,  the*  particular  dam- 
age alleged  in  the  complaint  being,  not  the  loss  of  her  bargain, 
but  injury  to  other  property  to  which  she  intended  to  annex 
the  three  and  one-half  acres.  The  defendant  pleads  the  Statute 
of  Frauds.  In  her  reply  the  plaintiff  admits  that  the  contract 
sued  on  was  not  in  writing,  and  so  the  question  is  presented  on 
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this  motion  for  judgment  on  the  pleadings  whether  the  defe] 
ant  can  successfully  invoke  the  Statute  of  Frauds  as  a  def en 
{Seamans  v.  Barentsetiy  180  N.  Y.  333.) 

To  reduce  the  vague  averments  of  the  complaint  to  prec 
terms  and  to  state  them  most  favorably  to  the  plamtiff,  1 
defendant's  promise  was:  (1)  Upon  the  purchase  at  the  fo 
closiu'e  sale,  to  convey  to  the  plaintiff  the  three  and  one-hj 
acres  which  she  had  contracted  to  purchase;  (2)  to  save  h 
harmless  from  loss  by  reason  of  the  discontinuance  of  h 
action  for  specific  performance.  Considering  those  promis 
in  the  inverse  order,  it  is  plain  that  the  complaint  fails 
allege  that  the  plaintiff  suffered  any  loss.  Her  contract  wi 
subject  to  the  prior  mortgage  and,  of  course,  was  extinguishe 
by  the  foreclosure  of  that  mortgage.  By  her  consent  the  for< 
closure  action  was  expedited.  Thereby  she  enabled  that  to  I 
done  speedily  which,  in  any  event,  would  have  ultimately  bee 
accomplished.  She  alleged  in  her  complaint  that  the  corpon 
tion  with  which  she  contracted  "  had  full  authority  to  contrac 
for  the  sale  of  said  three  and  a  half  acres  by  reason  of  pnc 
visions  relating  thereto  in  the  trust  deed,  or  instrumen 
expressive  of  said  lien;"  but,  obviously,  that  is  a  mere  cod 
elusion  of  law.  The  provisions  of  the  trust  deed  or  mortgag 
referred  to  are  nowhere  stated  and,  of  course,  it  is  impossibl 
to  determine  their  legal  effect  without  knowing  what  the; 
were.  According  to  her  complaint  the  plaintiff's  relation  t 
the  mortgage  was  that  of  a  subsequent  vendee.  She,  then 
fore,  fails  to  show  that  she  lost  anything  by  the  discontinuanc 
of  her  action  and  the  canceling  of  the  lis  pendens  filed  thereii 

Plainly,  the  promise  to  convey  the  three  and  one-half  acrei 
when  purchased,  was  void  for  not  being  in  writing,  and  th 
question  arises  whether  there  is  any  element  in  the  case  to  tak 
it  out  of  the  rule  of  the  Statute  of  Frauds.  All  of  the  case 
cited  by  my  brother  McLaughlin,  except  Biggies  v.  Erm 
(154  U.  S.  2M),  involved  the  element  of  abuse  of  a  positio 
of  confidence  and  trust,  the  famiUar  case  for  treating  th 
wrongdoer  as  a  trustee  ex  maleficio.  It  certainly  cannot  b 
claimed  that  there  was  any  confidential  relation  between  th 
parties  in  this  case  or  that  the  defendant  undertook  as  agen 
for  the  plaintiff  to  purchase  at  the  sale  and  thereby  to  induo 
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her  to  stay  away  or  to  refrain  from  bidding,  as  was  the  case  in 
Bf/an  V.  Dox  (34  N.  T.  307).  While  equity  is  quick  to  circiun- 
vent  that  species  of  fraud  which  consists  in  the  abuse  of  a 
relation  of  trust  and  confidence,  it  wiU  not  presume  such  a 
relation  to  have  existed  for  the  sake  of  exercising  its  extraor- 
dinary remedial  jurisdiction. 

There  being,  then,  no  question  of  the  abuse  of  a  confidential 
relation,  the  plaintiff  must  succeed,  if  at  all,  on  the  theory  of 
part  performance.  It  is  undoubtedly  the  rule  that,  where  one 
party,  relying  upon  a  promise  of  the  other,  has  so  far  per- 
formed that  he  cannot  be  restoi-ed  to  his  former  position  and 
wiU  suffer  damage,  the  breach  of  the  promise  is  treated  as  a 
species  of  fraud  from  the  consequences  of  which  the  courts  will 
relieve  the  party  who  has  thus  wholly  or  partly  performed. 
But  the  difficulty  in  applying  that  rule  to  this  case  is  that  the 
plaintiff  has  suffered  no  damage.  She  merely  made  it  possible 
for  a  judgment  foreclosing  her  interest  to  be  entered  sooner 
than  it  otherwise  could  have  been  entered.  Merely  saying  that 
the  courts  will  not  suffer  the  Statute  of  Frauds  to  be  made  an 
instrument  of  fraud  determines  nothing.  It  must  always  be 
remembered  that  the  breach  of  a  void  agreement  is  not  a  fraud 
in  law.  {Levy  v.  Brushy  45  N.  Y.  589;  Wheeler  v.  Reynolds j 
66  id.  227.)  The  acts  of  part  performance  which  will  take  a 
case  out  of  the  Statute  of  Frauds  must  be  unequivocally  refer- 
able to  the  agreement  of  which  they  are  a  part  execution. 
{Wheeler  v.  Beynolds,  supra;  Cronkhite  v.  Cronkhite,  94 
N.  Y.  323.)  The  act  of  part  performance  in  this  case  was  the 
discontinuance  of  an  action  which  it  was  futile  to  prosecute. 
For  aught  that  appears,  the  plaintiff,  if  weU  advised,  would 
have  discontinued  her  action  anyhow,  when  the  foreclosure 
action  was  begun.  How  can  it  be  said,  then,  that  her  act  in 
its  object  and  design  plainly  refers  to  the  alleged  agreement  ? 
She  must  fail,  then,  on  the  theory  of  part  performance  both 
because  she  has  suffered  no  damage  and  because  the  act  of 
part  performance  relied  upon  is  not  unequivocally  referable  to 
the  alleged  void  agreement. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Ingraham,  p.  J.,  Laughlin  and  Dowling,  JJ.,  concurred; 
McLAUGmjN,  J.,  dissented. 
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McLaughlin,  J.  (dissenting): 

In  determining  whether  the  court  erred  in  directing  judg- 
ment on  the  pleadings  dismissing  the  complaint  every  material 
fact  alleged  therein,  as  well  as  all  inferences  that  can  rea- 
sonably and  fairly  be  drawn  therefrom,  must  be  accepted  as 
true.  If  the  facts  stated  in  the  complaint  show  that  the  plain- 
tiff is  entitled  to  any  relief,  either  legal  or  equitable  (Wet- 
more  y.  Porter,  92  N.  Y.  76;  Hotel  Register  Co.  v.  Osborne, 
84  App.  Div.  307;  Clark  v.  Levy,  130  id.  389),  then  the  judg- 
ment and  order  appealed  from  should  be  reversed. 

Turning  to  the  complaint  it  will  be  found  that  the  plaintiff 
alleges,  in  substance,  that  the  Indian  Kettles  Park  Association, 
a  domestic  corporation,  owned  a  tract  of  land  on  the  shores  of 
Lake  George,  three  and  one-half  acres  of  which  it  had  con- 
tracted, in  writing,  to  sell  to  the  plaintiff;  that  prior  to  the 
time  this  contract  was  entered  into  the  Indian  Kettles  Park 
Association  had  executed  to  the  Standard  Trust  Company  of 
New  York  a  mortgage  upon  the  entire  tract  to  secure  the  pay- 
ment of  an  issue  of  bonds,  such  mortgage,  however,  contain- 
ing provisions  which  enabled  the  association  to  contract  with 
the  plaintiff;  that  the  plaintiff  having  performed  said  contract 
upon  her  part,  commenced  an  action  in  the  Supreme  Court  of  the 
State  of  New  York  to  compel  the  association  to  carry  out  the 
contract  on  its  part  by  giving  her  a  deed,  and  in  that  action  the 
Standard  Trust  Company  was  a  party  defendant;  that  she  had 
also  filed  in  the  proper  clerk's  ofl&ce  a  notice  of  the  pendency  of 
the  action;  that  at  or  about  the  same  time  her  action  was  com- 
menced the  Standard  Trust  Company  conmaenced  an  action  in 
the  Supreme  Court  to  foreclose  its  mortgage  and  she  was  made 
a  defendant;  that  the  defendant  in  this  action  owned  substan- 
tially all  of  the  bonds,  payment  of  which  the  mortgage  was 
given  to  secure,  and  for  that  reason  desired  the  foreclosure 
action  should  be  speedily  terminated  by  a  judgment  of  fore- 
closure and  sale,  which  could  not  take  place  so  as  to  give  good 
title  to  the  land  claimed  by  this  plaintiff  until  after  her  action 
had  been  disposed  of;  that  to  obviate  the  delay  he  entered  into 
an  oral  agreement  with  her  that  if  she  would  discontinue  her 
action  and  cancel  the  lis  pendens  he  would,  at  the  foreclosure 
sale,  purchase  the  land  covered  by  the  mortgage  and  then  cany 
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out  the  contract  which  the  association  had  made  with  her  by- 
conveying  the  three  and  one-half  acres  therein  mentioned;  that 
he  would  protect  her  interest  as  fully  as  it  could  be  protected 
in  such  action,  and  if  she  would  do  as  he  requested  he  would 
see  to  it  that  she  '  *  should  lose  nothing  of  value  by  reason  of  such 
action  on  her  part;"  that  the  plaintiff  fully  performed  this 
agreement  on  her  part,  and  thereupon  the  foreclosure  action 
proceeded  to  a  judgment  under  which  a  sale  took  place,  at 
which  this  defendant  became  the  purchaser  of  the  entire  tract; 
that  he  then  refused  to  carry  out  his  agreement  with  the  plain- 
tiff and  put  it  out  of  his  power  to  perform  by  conveying  the 
three  and  one-half  acres  to  another  party.  The  complaint  fur- 
ther alleges  that  the  plaintiff  owns  land  adjacent  to  the  three 
and  one-half  acres,  upon  which  is  a  valuable  residence;  that 
the  three  and  one-half  acres  lie  between  her  property  and  the 
shores  of  Lake  George,  is  the  only  convenient  means  of  access 
to  the  lake,  and  for  that  reason  would  add  materially  to  the 
value  of  her  property  by  giving  her  a  large  frontage  on  the 
lake;  that  defendant's  failure  to  carry  out  his  agreement  has 
caused  her  damage  to  the  amount  of  $20,000,  for  which  sum 
judgment  is  demanded. 

But  it  is  said,  notwithstanding  all  of  the  foregoing  facts 
are  admitted  to  be  true,  nevertheless  the  court  is  powerless 
to  aid  the  plaintiff;  in  other  words,  because  her  contract 
with  the  defendant  was  not  in  writing,  the  Statute  of  Frauds 
is  a  bar  to  a  recovery  upon  her  part.  I  cannot  concur  in 
this  view.  The  statute  was  designed  to  prevent  frauds  not 
to  perpetrate  them.  It  was  settled  nearly  fifty  years  ago  that 
the  courts  would  not  permit  a  party  to  make  a  fraudulent  use 
of  the  Statute  of  Frauds  {Ryan  v.  Dox^  34  N.  Y.  307),  and  since 
that  time  at  least  the  courts  have  not  hesitated,  in  any  case 
where  it  clearly  appeared  that  a  party  was  seeking  to  shield 
himself  behind  the  statute  for  the  purpose  of  perpetrating  a 
fraud  upon  another,  thereby  causing  him  damage,  to  interfere 
and  prevent  such  use.  {Cauda  v.  Totten,  157  N.  Y.  281 ;  Wood 
V.  Babe,  96  id.  414;  Congregation  Kehal  Adath  v.  Universal 
B.  &  C.  Co.y  134  App.  Div.  368;  Gallagher  v.  Gallagher,  135 
id.  457;  affd.,  202  N.  Y.  572.)  I  understand  the  rule  to  be  that 
App.  Drv.— Vol.  CXLIX.        30 


Digitized  by 


Google 


466  Bartjch  v.  Young. 


First  Department,  March,  1912.  [Vol.  149. 

if  the  parol  agreement  be  clearly  and  satisfactorily  proven,  and 
one  party,  relying  upon  it  and  the  promise  of  the  other  to  per- 
form on  his  part,  has  either  partially  or  fully  performed,  and 
by  reason  thereof  cannot  be  restored  to  his  former  position,  and 
will  suffer  damage,  the  other  party  will  be  required  to  perform 
or  respond  in  damages.     (Riggles  v.  Emey,  154  U.  S.  244.) 

Here,  the  plaintiff  has  fully  performed.  She  discontinued 
her  action  against  the  Indian  Kettles  Park  Association  and 
thereby  lost  whatever  right  she  had  to  enforce  her  contract, 
either  against  it  or  the  trust  company.  The  value  of  such 
contract  was  thereby  destroyed.  The  discontinuance  of  the 
action  and  the  canceling  of  the  lis  pendens  was  a  good  and  suf- 
ficient consideration  for  the  defendant's  agreement,  and  if  able 
to  do  so  he  should  be  required  to  specifically  perform.  This, 
however,  according  to  the  allegations  of  the  complaint,  he  is 
miable  to  do  by  reason  of  his  conveyance  of  the  land  in  ques- 
tion to  another  party.  Having  put  it  out  of  his  power  to  per- 
form by  conveying  the  three  and  one-half  acres  to  her,  he 
should,  in  lieu  thereof,  pay  the  damages  she  has  sustained  by 
reason  of  his  failure. 

For  these  reasons  I  am  unable  to  concur  in  the  prevailing 
opinion,  and  vote  to  reverse  the  judgment  and  order  appealed 
from. 


Judgment  and  order  affirmed,  with  costs. 


Emanuel  Baruch,  Appellant,  v.  George  W.  Younq, 
Respondent. 

First  Department,  March  8,  1912. 

Pleading — action  for  an  accounting  —  motion  to  compel  plaintiff  to 
separately  state  and  number  causes  of  action  — to  make  complaint 
more  definite  and  certain  —  to  strike  out  irrelevant  matter. 

Where  the  complaint,  in  an  action  for  an  accounting,  contains,  in  addition 
to  allegations  appropriate  to  such  an  action,  averments  resjjecting 
breaches  of  agreement  to  indemnify  and  respecting  alleged  conversions 
relating  to  the  acts  of  the  defendant  as  agent  and  trustee  of  the  plain- 
tiff and,  therefore,  relevant  to  the  single  cause  of  action  for  an  account- 
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ing,  the  plaintiff  should  not  be  directed  to  separately  state  and  number 
the  causes  of  action. 

It  seems,  that  vhere  an  application  is  made  to  make  a  complaint  more 
definite  and  certain  by  stating  a  mass  of  details,  which  might  more  prop- 
erly be  obtained  by  a  motion  for  a  bill  of  particulars,  the  court  is  not 
called  upon  to  sort  out  these  matters  which  may  proi)erly  be  the  sub- 
ject of  the  motion,  imless  it  appears  to  be  necessary  to  protect  or 
preserve  a  substantial  right. 

Motions  to  strike  out  irrelevant  allegations  are  not  favored  and  are 
granted  only  when  it  is  evident  that,  if  denied,  the  moving  party  will  be 
prejudiced,  and  denied  unless  it  is  plain  that  the  adverse  i>arty  wUl  not 
be  harmed. 

Appeal  by  the  plaintiff,  Emanuel  Baruch,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  30th  day  of  December,  1911. 

Max  D,  SteueVy  for  the  appellant. 

John  C.  Tomlinsoii,  for  the  respondent* 

Miller,  J. : 

The  order  appealed  from  (1)  requires  the  plaintiff  to  sepa- 
rately state  and  number  causes  of  action;  a,  one  in  equity  for 
an  accounting;  b,  one  at  law  for  breach  of  guaranty  or 
indemnity;  c,  one*  or  more  for  conversion;  (2)  requires  the 
plaintiff  to  make  the  complaint  more  definite  and  certain  by 
stating  a  mass  of  details;  (3)  strikes  out  of  the  complaint  certain 
matter  as  irrelevant,  redundant  and  scandalous. 

Under  the  first  head  the  plaintiff  says  that  he  has  attempted 
to  state  but  one  cause  of  action,  i.  e.,  an  action  for  accounting. 
In  brief  the  plaintiff  alleges  that,  in  consideration  of  free  medi- 
cal attention  and  advice  the  defendant  agreed  to  act  as  trustee 
and  agent  for  the  plaintiff  in  the  management  of  the  plaintiff's 
financial  affau's,  to  take  charge  of  the  plaintiff's  business 
affairs,  to  buy  and  sell  stocks  and  other  securities,  and  to 
indenmif  y  the  plaintiff  against  loss  in  such  transactions.  The 
complaint  then  alleges  various  transactions  conducted  by  the 
defendant  pursuant  to  that  arrangement,  the  opening  of 
accotmts  with  different  brokers,  the  delivery  of  securities  and 
money  to  them  and  to  the  defendant,  the  making  of  profits  in 
some  transactions,  appropriated  by  the  defendant,  and  the  incur- 
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ring  of  losses  in  others  from  which  the  defendant  had  failed  1 
pi-otect  the  plaintiff  according  to  his  agreement,  the  use  ( 
plaintiff's  property  by  the  defendant  in  speculative  purchase 
and  sales  on  his  own  account,  the  making  of  secret  profits  b 
the  defendant  not  accounted  for,  the  loading  of  plaintiff 
account  with  transactions  showing  loss,  and  the  secret  apprc 
priation  by  the  defendant  of  those  showing  profit. 

While  the  complaint  contains  averments  appropriate  to  eacl 
of  the  three  causes  of  action  which  the  plaintiff  is  now  directed 
tc)  separately  state  and  number,  it  is  not  plain  that  he  ha 
attempted  to  state  more  than  a  single  cause  of  action  for  ai 
accounting.  That  is  his  prayer  for  relief.  The  averment 
r(  8i)ecting  breaches  of  the  agreement  to  indemnify  and  respect 
ing  alleged  conversions  relate  to  the  .acts  of  the  defendant  a 
agent  and  trustee,  and  are,  therefore,  relevant  to  the  single 
cause  of  action  for  an  accounting.  Under  such  circumstances 
the  motion  to  require  causes  of  action  to  be  separately  statec 
and  numbered  should  have  been  denied.  {Pope  v.  Kelly^  3( 
App.  Div.  253;  Weed  v.  First  National  Bank,  106  id.  285.) 

Under  the  second  head,  the  plaintiff  has  been  required  tc 
state  a  mass  of  details,  concerning  names,  dates  and  circum- 
stances which  might  be  proper  to  narrow  the  issues  and  prevent 
surprise  upon  the  trial,  but  which  do  not  form  a  material  or  essen- 
tial part  of  the  cause  of  action.  It  would  unduly  extend  this 
opinion  and  serve  no  useful  purpose  to  enumerate  them.  SuflBce 
it  to  say  that  in  the  main  the  details  asked  for  should  be 
obtained  by  a  motion  for  a  bill  of  particulars.  {Dumarv. 
Witherbeey  Sherman  <&  Co,,  88  App.  Div.  181;  Harringtons. 
Stillman,  120  id.  659.)  It  may  be  possible  that  out  of  the  great 
mass  of  details  asked  for  a  very  few  may  constitute  such  a 
material  part  of  the  cause  of  action  as  that  in  respect  to  them 
the  complaint  should  be  made  more  definite  and  certain.  But 
when  an  apphcation  is  made  in  that  fashion,  I  do  not  think  the 
court  is  called  upon  to  sort  out  those  matters  which  might 
properly  have  been  the  subject  of  the  motion,  at  least  unless 
that  labor  appears  to  be  necessary  to  protect  or  preserve  a 
substantial  right. 

Under  the  third  head,  some  of  the  matter  stricken  out  is 
plainly  irrelevant,  and  some  as  plainly  relevant,    although 
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the  relevant  matter  stricken  out  may  not  have  been  essen- 
tial to  the  statement  of  the  cause  of  action.  Motions  to 
strike  out  are  not  favored  and  are  granted  only  when  it  is 
evident  that,  if  denied,  the  moving  party  will  be  prejudiced, 
and  denied  unless  it  is  plain  that  the  adverse  party  will  not 
be  harmed.  {Indelli  v.  Lesster^  130  App.  Div.  548,  and  cases 
cited.)  It  is  quite  true  that  the  complaint  is  very  far  from 
being  a  model,  but  it  is  idle  on  motions  of  this  character  to 
attempt  to  make  a  scientific  pleading  out  of  such  a  complaint 
as  the  one  in  this  record.  It  is  impossible  to  discover  any 
relevancy  of  the  12th,  16th  and  17th  paragraphs  of  the 
amended  complaint,  and  these  should  be  stricken  out. 

The  order  should  be  reversed  and  the  motion  granted  to  the 
extent  only  of  striking  out  the  12th,  16th  and  17th  paragraphs 
of  the  amended  complaint,  without  costs. 

Jngrahah,  p.  J.,  McLaughlin,  Laughun  and  Clarke, 
JJ.,  concurred. 

Order  reversed,  without  costs,  and  motion  granted  to  tlie 
extent  stated  in  opinion. 


Richard  B.  Dineen,  Appellant,  v.  "George"  May  aad 
"  Albert  "  Jekyll,  Doing  Business  under  the  Firm  Name  of 
May  &  Jekyll  (Names  ''George''  and  "Albert"  Being- 
Fictitious,  Defendants'  Christian  Names  Being  Unknown  to 
Plaintiflf),  Defendants. 

Arthur  B.  Jekyll,  Respondent. 

First  Department,  March  8, 1012. 

^^After  and  senrant— action  for  wrongful  discharge  —  contract  con- 
strued— evidence  on  motion  for  judgment  on  pleadings. 

A  contract  of  employment  contained  the  following  provision:  "you 
fn^eaoiiig  the  plaintifq  are  to  be  in  all  respects  subject  to  such  orders  as 
^^  time  to  time  you  may  receive  from  your  superiors  and  to  dismissal 
**  ^y  time  for  incompetence  or  whenever  your  dismissal  shall  in  the 
^^^On  of  the  Contractors  be  for  the  best  hiterests  of  the  Contractors 

^^  *^^  Railway  Company.    The  decision  of  the  said  Contractors  afl  to  the 

^'^^ioii  for  any  such  dismissal  shaU  be  final." 
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In  an  action  for  wrongful  discharge  from  employment,  held,  that  the  ( 
tract  gave  the  defendant  the  absolute  right  to  discharge  the  plaii 
with  or  without  reason. 

On  a  motion  by  defendant  for  judgment  on  the  pleadings  before  trial 
court  may  consider  the  plaintiff's  bill  of  particulars  and  whatever  mi 
properly  be  considered  on  a  motion  for  judgment  at  the  opening  of 
trial. 

Appeal  by  the  plaintiff,  Richard  B.  Dineen,  from  an  orde] 
the  Supreme  Conrt,  made  at  the  New  York  Special  Term  a 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York 
the  13th  day  of  October,  1911,  granting  the  defendants'  mot 
for  judgment  on  the  pleadings,  and  also  from  a  ]udgm< 
entered  in  said  clerk's  office  on  the  19th  day  of  October,  19 
pursuant  to  said  order. 

Herbert  D.  Cohen,  for  the  appellant. 
George  H.  Savage,  for  the  respondent. 

Miller,  J. : 

This  is  an  action  for  wrongful  discharge  from  employmei 
The  complaint  alleged  that  the  contract  of  employment  was 
writing.  A  copy  of  said  contract  was  annexed  to  the  answ( 
The  plaintiff  served  a  bill  of  particulars  in  which  he  stated  tl 
the  contract  for  breach  of  which  the  suit  was  brought  was  t 
contract,  a  copy  of  which  was  annexed  to  the  answer.  Moti 
was  made  for  judgment  on  the  pleadings  pursuant  to  section  6 
of  the  Code  of  Civil  Procedure.  Thereupon  the  court  gave  jud 
mentfor  the  defendants  on  the  ground  that  the  contract  ga 
the  defendants  the  absolute  right  to  discharge  with  or  witho 
reason.  The  provision  in  question  is  as  follows:  "  You  [mea 
ing  the  plaintiff]  are  to  be  in  all  respects  subject  to  such  orde 
as  from  time  to  time  you  may  receive  from  your  superiors  ai 
to  dismissal  at  any  time  for  incompetence  or  whenever  yoi 
dismissal  shall  in  the  opinion  of  the  Contractors  be  for  the  be 
interests  of  the  Contractors  or  the  Eailway  Company.  Tl 
decision  of  the  said  Contractors  as  to  the  occasion  for  any  sue 
dismissal  shall  be  final." 

We  think  the  learned  justice  at  Special  Term  correctly  coi 
strued  the  contract.  Cases  of  agreements  to  perform  work  i 
the  satisfaction  of  an  employer  are  not  in  point.     Hereil 
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parties  have  provided  by  language  too  plain  to  require  constrixc^ 

tion  that  the  decision  of  the  employer  shall  be  final. 

A  point,  which  apparently  was  not  suggested  at  the  Speoi^ 
Term,  is  now  made  by  the  plaintiff,  namely,  that  the  biXl    o^ 
particulars  cannot  be  considered  on  a  motion  for  judgment     c:>i^ 
the  pleadings.    We  have  already  said  that  one  of  the  purpo^i^^ 
of  section  54:7  of  the  Code  of  Civil  Procedure  was  to  obviate  "%i\>^ 
necessity  of  waiting  until  the  trial  to  make  the  motion.     (  CyZ  <Df^  f'^ 
V.  Levyy  130  App.  Div.  389.)    The  purpose  of  the  statute    ^^^sr^^ 
to  save  expense  and  delay.     It  would  be  absurd  to  hold  tlxs^-fiw   O^ 
a  motion  for  judgment  on  the  pleadings  before  trial  the  pW^^a^i^" 
tiff's  bill  of  particulars  could  not  be  considered,  althoix| 
the  parties  are  required  to  prepare  for  trial,  the  case 
dismissed  at  the  opening.    We  think  that  on  such  a  mofci^ 
this  tlie  court  may  consider  whatever  might  properly  be  csoa 
ered  on  a  motion  for  judgment  at  the  opening  of  the  tria,X^ 

The  judgment  and  order  should  be  affirmed,  with  costia. 

INQRAHAM,  P.  J.,  McLaughun,  Laughlin  and  Clarke:^      -■ZJ J .  9 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


Eawson  L.  Wood,  as  Trustee  in  Bankruptcy  of  Ede 
Brothers  and  Company,  Bankrupt,  Eespondent,  v.  Tec 
Simpson,  Doing  Business  under  the  Name  and  Style 
Simpson  and  Company,  Appellant.    (Action  No.  1.) 

First  Department,  March  8,  1913. 

Beplevin action  to  recover  jewels  pledge  of  jewel  by  agren^t;      '^^S^-^j^ 

consent    of  officer  of  corporation  —  title   of  pledgee  — corporatic^ixn. 
when  act  of  legal  entity  and  act  of  officer  cannot  be  disting^xi;ai^^^ 
—  Stock  Corporation  Law,  section  66. 

Even  though  an  agent  given  possession  of  a  jewel  for  the  purpose  ot   s^^j^ 
was  Kuilty  of  larceny  in  pledging  it,  yet  where,  having  subsequent;7j^ 
redeemed  it,  he  again  pledged  it  with  the  full  knowledge,  consent  «.^^ 
active  narticipation  of  the  president  of  the  owner,  a  corporation,  tj^^ 
1  ^       '  Dossession  is  good  as  against  the  corporation  suing  in  replevlij. 
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As  the  corporation  owning  the  jewel  could  only  maintain  an  actio 
replevin  in  its  own  right  and  as  it  was  bound  by  the  acts  of  its  oflBce 
its  line  of  business,  it  cannot  contend  that  the  act  of  the  oflBcer  she 
be  distinguished  from  that  of  the  corporate  entity  so  as  to  make 
pledgee's  title  unlawful. 

Such  pledge  is  not  invalidated  by  section  66  of  the  Stock  Corporation  ] 
forbidding  corporations  which  have  not  paid  their  obligations  when 
to  transfer  property  to  oflBcers  in  payment  of  any  debt,  etc.,  as 
pledge  was  not  made  to  an  officer,  but  to  a  third  x)erson  who  ad  vac 
money  thereon. 

Appeal  by  the  defendant,  Thomas  Sunpson,  doing  busii 
under  the  name  and  style,  etc.,  from  a  judgment  of  the  Supre 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  cl 
of  the  county  of  New  York  on  the  20th  day  of  February,  1^ 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
said  clerk's  office  on  the  10th  day  of  February,  1909,  deny 
the  defendant's  motion  for  a  new  trial  made  upon  the  mini 
and  granting  the  plaintiff  an  extra  allowance. 

Charles  Blandy,  for  the  appellant. 

Charles  S.  Mackenzie^  for  the  respondent. 

Miller,  J. : 

The  action  is  in  replevin  to  recover  a  pearl  necklace.  1 
jur}'-  have  found,  upon  what  we  shall  assiune  was  sufficient  ( 
dence,  that  the  necklace  was  delivered  to  one  Conrad  Schick 
ling  by  *'Edelhoff  Brothers  &  Company,"  the  bankrupt  c 
poration,  for  the  sole  purpose  of  selling  it  to  a  Mrs.  Adler 
$12,500,  and  that  Schickerling,  without  authority  of  said  cor 
ration,  pledged  it  with  the  defendant  on  or  about  December 
1905.  The  undisputed  evidence  shows  that  Schickerling  p 
cured  a  Mr.  Mayer  to  redeem  the  necklace  for  the  purpose 
selhng  it,  and  that  subsequently,  and  on  the  15th  day 
February,  1906,  with  the  full  knowledge,  consent  and  act 
participation  of  Gustavo  Edelhoff,  the  president  of  said  c 
poration,  it  was  again  pledged  with  the  defendant  for  a  loar 
$3,000,  the  pawn  ticket  being  delivered  to  said  Edelhoff.  1 
jury  found,  however,  that  said  Edelhoff  did  not  consent  to  1 
repawning  with  full  knowledge  of  the  former  pawning.  1 
original  complaint  charged  thai  Schickerling  wrongfully  a 
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unlawfully  pledged  the  necklace  with  the  defendant  on  Febru- 
ary 15,  1906,  but  on  the  trial  the  plaintiff  was  permitted  to 
amend  the  complaint  to  change  the  date  to  December  21, 1905. 

The  finding  of  the  jury  as  to  the  second  pawning  is  plainly 
against  the  evidence,  and  we  think  the  amendment  of  the 
complaint  does  not  affect  the  situation.  Assuming  that  the 
original  possession  of  the  necklace  by  Schickerling  was  lar- 
cenous so  that  the  defendant  would  not  have  the  benefit  of  the 
Factors'  Act  (see  Freudenheim  v.  Oiitter,  201  N.  Y.  94; 
Schmidt  v.  Simpson^  204  id.  434),  the  second  pledge  or  pawn- 
ing was  procured  by  the  corporation  itself  through  its  presi- 
dent. The  defendant's  possession  is  under  the  pledge  of  Febru- 
ary fifteenth.  The  corporation,  by  its  president,  not  only 
assented  to,  but  actively  participated  in  procuring,  that  pledge 
to  be  made.  It  was,  therefore,  binding  on  the  corporation 
irrespective  of  the  Factors'  Act.  (See  Laws  of  1830,  chap.  179; 
Pers.  Prop.  Law  [Consol.  Laws,  chap.  41;  Laws  of  1909,  chap. 
45],  §43.) 

The  plaintiff  adduced  considerable  evidence  to  show,  and 
now  argues,  that  the  corporation,  Edelhoff  Brothera  and  Com- 
pany, was  organized  by  said  Schickerling  as  a  part  of  a  scheme 
to  defraud  the  wholesale  jewelers;  that  said  Gustavo  Edel- 
hoff, its  president,  was  a  mere  dummy  and  the  corporation 
itself  a  mere  shell  without  capital;  and  the  proposition  is 
asserted  that  the  corporate  entity  can  be  distinguished  from 
its  ofl&cers  and  stockholders,  and  that  the  scheme  in  its  incep- 
tion having  been  fraudulent,  the  taking  and  pledge  of  the 
necklace  amounted  to  a  theft  from  the  corporation,  even  though 
every  officer  and  member  of  it  knew  of,  assented  to  and  par- 
ticipated in  the  act.  We  are  unable  to  follow  the  argtmaent 
leading  to  that  conclusion.  The  plaintiff  can  maintain  this 
action  only  in  the  right  of  the  corporation.  It  would  be  a 
novel  doctrine  in  the  law  and  lead  to  unexpected  results  if  the 
corporate  entity  could  be  so  far  distinguished  from  its  members 
and  officers  as  to  prevent  its  being  bound  by  the  acts  of  the 
only  persons  through  whom  it  can  act.  Of  course  there  is  no 
question  here  of  ultra  vires  acts.  If  the  corporation  was  a 
device  to  steal  from  the  wholesale  jewelers,  it  may  be  that  they 
could  recover  their  property.     The  theft  in  such  case  would  be 


Digitized  by 


Google 


474 


Wood  v.  Simpson.    No.  2. 


First  Department,  March,  1912. 


[Vol.1 


from  them,  not  from  the  bankrupt  corporation  of  which  t 
plaintiff  is  trustee. 

The  respondent  also  argued  that  the  pledge  was  in  violati 
of  section  66  of  the  Stock  Corporation  Law  (Consol.  LaT 
chap.  59;  Laws  of  1909,  chap.  61),  the  corporation  being  ins 
vent,  and  was,  therefore,  void.  This  section  re-enacted  secti 
48  of  the  former  Stock  Corporation  Law  (Gten.  Laws,  chap. 
[Laws  of  1892,  chap.  688],  as  amd.  by  Laws  of  1901,  chap.  35 
There  would  be  point  in  that  contention  if  the  defendant  h 
been  an  officer,  director  or  stockholder,  and  if  the  pledge  h 
been  made  to  secure  a  pre-existing  debt.  He  is  not  accounta 
for  the  use  which  Edelhoff  and  Schickerling  made  of  the  mor 
obtained  on  the  pledge. 

The  judgment  and  order  should  be  reversed  and  a  "::ew  tr 
granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin.  and  Clari 
JJ.,  concurred. 

Judgment    and   order   reversed,   new   trial    ordered,  coi 
to  appellant  to  abide  event. 


Eawson  L.  Wood,  as  Trustee  in  Bankruptcy  of  Edelhc 
Brothers  and  Company,  Bankrupt,  Appellant,  v,  Thom 
Simpson,  Doing  Business  under  the  Name  and  Style  of 
Simpson  and  Company,  Respondent.     (Action  No.  2.) 

First  Department,  March  8,  1912. 

See  head  note  in  Wood  v.  Simpson,  No.  1  (ante,  p.  471). 

Appeal  by  the  plaintiff,  Rawson  L.  Wood,  as  trustee,  el 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defei 
ant,  entered  in  the  office  of  the  clerk  of  the  county  of  New  Y( 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
said  clerk's  office  denying  the  plaintiff's  motion  for  a  new  tri 

Vharles  S.  Mackenzie,  for  the  appellant. 

Charles  Blandt/,  for  the  respondent. 
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Per  Curiam: 

For  the  reasons  stated  in  the  opinion  in  Wood  v.  Simpson 
No.  1  (149  App.  Div.  471),  decided  herewith,  the  judgment  and 
order  appealed  from  should  be  affirmed,  with  costs. 

Present — Ingraham,  P.  J.,  McLaughlin,  Laughlin,  Clarke 
and  Miller,  JJ. 

Judgment  and  order  affirmed,  with  costs. 


The  City  of  New  York,  Plaintiff,  v.  Gilbert  H.  Montague, 
as  Eeceiver  of  Fulton  Street  Eailroad  Company,  and 
Others,  Defendants,  Impleaded  with  Adrian  H.  Joline 
and  Douglas  Eobinson,  as  Receivers  of  the  Metropolitan 
Street  Eailway  Company,  Respondents,  and  Alexander 
Smith  Cochran  and  William  F.  Cochran,  Jr.,  Surviving 
Trustees  under  the  Will  of  William  F.  Cochran,  Deceased, 
and  Others,  Appellants.     (Appeal  No.  1.) 

First  Department,  March  8,  1912. 

Knisance — suit  to  abate  nuisance  —  issues  raised  by  defendants  as 
between  each  other— when  judgment  for  plaintiff  should  not  be 
postponed. 

Where  in  a  suit  in  equity  brought  by  the  city  of  New  York  against  the 
receivers  of  two  street  railroad  companies  to  abate  a  nuisance  the  bond- 
holders of  one  of  the  companies  have  intervened  and  by  answer  demanded 
an  adjudication  with  respect  to  which  of  the  two  companies  should  abate 
the  nuisance  and  pay  the  expense  thereof,  in  which  issue  the  plaintiff 
has  no  interest,  the  court  need  not  delay  judgment  for  the  plaintiff  until 
the  issae  between  the  defendants  is  decided,  but  may  leave  that  issue  for 
subsequent  determination. 

Appeal  by  the  defendants,  Alexander  Smith  Cochran  and 
another,  as  surviving  trustees,  etc.,  and  others,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  ofl&ce  of  the  clerk  of  the  coimty  of  New  York  on 
the  17th  day  of  November,  1911,  striking  out  part  of  the 
amended  answers  of  the  said  defendants. 

Edgar  J.  Kohler  [Alfred  A.  Gardner  with  him  on  the  brief], 
for  the  appellants. 
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Alfred  Elt/y  Jr.  [Arthur  H.  Masterly  William  M.  Coleman 
and  Frederick  W.  Kohbe  with  him  on  the  brief],  for  the 
respondents. 

Terence  Farley,  for  the  plaintiff. 

Laughun,  J. : 

This  action  was  brought  by  the  city  against  the  receiver  of  the 
Fulton  Street  Eailroad  Company,  the  receivers  of  the  Metro- 
politan Street  Railway  Company  and  other  street  railway  com- 
panies to  abate  a  nuisance.  The  appellants  are  bondholders  of 
the  Fulton  Street  Railroad  Company.  They  were  permitted  to 
intervene  in  behalf  of  themselves  and  all  other  bondholders  of 
said  company  similarly  situated.  Their  first  pleading  was  a 
demurrer,  and  their  demurrer  and  a  demurrer  interposed  by  the 
receiver  of  the  Fulton  Street  Railroad  Company  were  argued 
together  and  were  sustained  at  Special  Term  (68  Misc.  Rep.  176), 
but  were  overruled  on  an  appeal  to  this  court.  {City  of  New 
York  V.  MontagvSy  145  App.  Div.  172.)  Pursuant  to  leave 
given  by  this  court,  the  appellants  withdrew  their  demurrer 
and  answered,  and  served  their  answer  on  the  receivers  of  the 
Metropolitan  Street  Railway  Company  as  well  as  on  the  plain- 
tiff. The  receivers  of  the  Metropolitan  Street  Railway  Com- 
pany thereupon  moved  to  strike  out  all  of  that  part  of  the 
answer  pleaded  as  a  separate  defense  and  counterclaim,  thus 
leaving  it  consisting  merely  of  admissions  and  denials. 

The  facts  pleaded  in  the  separate  defense  and  coimterclaim 
are  evidently  alleged  for  the  purpose  of  obtaining  an  adjudica- 
tion with  respect  to  the  primary  duty  as  between  the  receivers 
of  the  Metropolitan  Street  Railway  Company  and  the  receiver 
of  the  Fulton  Street  Railroad  Company  to  abate  the  nuisance 
and  for  the  expense  of  abating  it,  it  being  contended  in 
behalf  of  the  appellants,  on  the  facts  alleged,  that  the  primary 
duty  rests  upon  the  receivers  of  the  Metropolitan  Street  Rail- 
way Company,  who  are  operating  the  railroad  under  a  track 
agreement  between  the  Metropolitan  Street  Railway  Company 
and  the  Fulton  Street  Railroad  Company,  which  is  the  owner  of 
the  franchise.  The  agreement  was  in  writing  and  bears  date 
the  19th  day  of  February,  1896,  and  is  made  part  of  and  annexed 
to  the  answer.    The  city  is  indifferent  to  the  controversy  pre- 
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sented  by  the  motion  to  strike  out  the  part  of  the  pleading;  but 
its  counsel  urges  that  the  abatement  of  the  nuisance  should  not 
be  delayed  by  the  controversy  between  the  defendants. 

It  was  suggested  by  this  court  on  the  appeal  from  the  decision 
on  the  demurrers  that  the  trial  court  may  decide  that  the  nui- 
sance should  be  abated  by  reconstructing  the  railroad  track,  the 
condition  of  which  it  is  alleged  causes  the  nuisance,  instead  of 
removing  it.  The  learned  counsel  for  the  respondents  contend 
that  the  answer  presents  a  new  issue  not  germane  to  the  cause 
of  action  alleged  in  the  complaint,  and  that  the  city  should  not 
be  delayed  in  abating  the  nuisance  by  a  litigation  between  these 
defendants  for  a  decision  of  the  question  as  to  which  of  them  is 
primarily  liable  for  the  expense  of  abating  the  nuisance.  The 
right  of  the  appellants  to  appear  in  the  action  is  not,  and  can- 
not now  be  questioned.  They  are  properly  before  the  court  as 
parties  defendant.  The  suit  being  of  an  equitable  nature,  the 
court  may  determine,  as  between  the  receiver  of  the  Fulton 
Street  Eailroad  Company  and  the  receivers  of  the  Metropolitan 
Street  Eailway  Company,  which  should  be  required  to  abate 
the  nuisance,  or,  if  both  are  required  to  abate  it,  so  far  as  the 
city  is  concerned,  upon  which  rests  the  primary  duty  and  the 
obh'gation  to  reimburse  the  other,  if  such  obligation  should  be 
found  to  exist.  (See  Code  Civ.  Proc.  §  521;  City  of  New  York 
V.  U.  S.  Trust  Co,,  116  App.  Div.  349;  Metropolitan  Trust  Co. 
V.  Tonawanda,  etc.,  R.  R.  Co.,  43  Hun,  521;  afifd.,  106  N.  Y. 
673;  Kenney  v.  Apgar,  93  id.  539.)  The  decision  of  these 
questions  need  not  be  permitted  and  should  not  be  permitted 
to  materially  delay  the  abatement  of  the  nuisance  if  one  be 
found  to  exist,  for  the  court  is  given  authority  to  direct  judg- 
ment for  the  relief  to  which  the  plaintiff  may  be  entitled  in 
advance  of  the  trial  and  decision  of  the  issues  between  the 
defendants.  (Code  Civ.  Proc.  §  521.)  The  pleading  was,  there- 
fore, proper  and  should  not  have  been  stricken  out. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs. 

Clarke,  McLaughlin,  Scott  and  Dowlino,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Annie   Duffy,    as   Administratrix,    etc.,  of    John    Duffy, 

Deceased,    Eespondent,    v.    The    City    of    New    York, 

Appellant. 

First  Department,  March  8, 1912. 

Municipal  corporation— negligence  —  death  caused  by  hole  in  pave* 
ment  —  evidence  as  to  size  of  hole  and  to  cause  of  death  —  when 
municipality  not  liable. 

In  an  action  against  a  city  to  recover  damages  for  death  alleged  to  hav\» 
resulted  from  a  fall  caused  by  a  hole  in  the  asphalt  pavement,  there  was 
a  conflict  of  testimony  as  to  the  size  and  depth  of  the  hole  in  the  pave- 
ment and  as  to  whether  decedent^s  death  resulted  from  the  fall  or  from 
typhoid  fever. 

Held,  that  the  preponderance  of  the  testimony  was  that  the  hole  at  its 
deepest  point  was  not  more  than  three  or  four  inches  in  depth,  and  that 
this  is  not  such  a  defect  in  the  highway  as  rendered  the  city  liable  for 
injury  suffered  therefrom; 

That  upon  the  entire  proof  it  is  clear  that  the  decedent  died  as  the  result 
of  typhoid  fever,  with  which  the  fall  had  no  connection 

Appeal  by  the  defendant.  The  City  of  New  York,  from  a 
judgment  of  the  Supreme  Comi;  in  favor  of  the  plaintiff, 
entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  New  York  on 
the  21st  day  of  Jime,  1911,  upon  the  vei-dict  of  a  jury  for  $2,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  19th 
day  of  Jime,  1911,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Loyal  Leahy  for  the  appellant. 

John  J.  Welshy  for  the  respondent. 

DOWLING,  J. : 

John  Duffy,  a  driver  in  the  employ  of  Owens  &  Co.,  resided 
at  No.  325  East  Forty-seventh  street  in  the  city  of  New  York. 
At  about  noon  on  August  8,  1910,  he  left  his  wagon  in  front 
of  the  wagon  works  at  No.  415  East  Forty-seventh  street  to  be 
repaired,  and  stabling  his  horses  in  the  adjoining  premises  (421) 
went  to  his  home  for  lunch.  Upon  his  return,  as  he  was  walk- 
ing east  and  apparently  about  to  turn  into  the  wheelwright's 
shop  at  No.  415,  he  suddenly  fell  upon  the  sidewalk.  The 
only  eye-witness  to  the  accident  was  a  boy  who  at  the  time 
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was  about  twelve  years  of  age.  He  testified  that  the  day  in 
question  was  misty,  dark  and  cloudy,and  that  rain  had  fallen 
in  the  morning.  Just  as  Duffy  was  about  to  turn  into  the  shop 
his  foot  shpped  "off  the  sidewalk"  and  "into  the  hole"  therein, 
which  was  in  front  of  the  shop.  The  witness  i^eiterated  the 
statement  that  the  decedent's  "  foot  shpped  off  the  asphalt  into 
the  hole  and  he  fell."  This  hole  was  caused  by  the  wearing 
away  of  the  asphalt  covering  of  the  walk  and  adjoined  the 
runway  for  vehicles  iato  the  shop,  which  was  composed  of  pav- 
ing blocks  only  with  no  asphalt  covering.  It  was  irregular  in 
shape  and  varied  in  depth.  Its  extent  was  one  of  the  disputed 
questions  in  the  case.  After  the  accident  Duffy  was  taken  to 
Flower  Hospital  suffering  from  a  fracture  of  the  tibia,  the 
result  of  his  fall.  He  was  thereafter  removed  to  Bellevue  Hos- 
pital, where  he  finally  died  on  October  30,  1910.  The  cause  of 
his  death  is  also  in  dispute,  plaintiff's  contention  being  that  it 
was  due  to  the  fall,  defendant's  proof  being  that  it  was  due 
directly  to  typhoid  fever.  Upon  the  trial  of  the  action  plaintiff 
recovered  a  verdict  for  $2,500.  The  present  appeal  is  from  the 
judgment  entered  thereupon  and  from  the  order  denying  a  new 
trial.  Upon  the  question  as  to  the  size  of  the  break  iq  the 
asphalt  covering  of  the  sidewalk,  plaintiff  produced  the  boy 
Williamson,  Bernard  Rock,  a  letter  carrier,  and  Charles  Mann, 
a  wheelwright  employed  in  No.  415,  none  of  whom  had  ever 
measured  the  depression,  but  who  gave  their  estimates  of  its 
extent.  The  first  witness  gave  its  depth  as  seven  inches,  and 
when  asked  to  indicate  his  idea  of  that  distance  measured  off  a 
space  of  eight  and  one-half  inches;  the  second  gave  the  depth 
of  the  hole  as  eight  inches,  the  width  as  a  foot  and  a  half,  and 
the  length  as  five  feet;  the  third  witness  gave  the  length  of  the 
break  as  four  and  one-half  to  five  feet,  the  width  as  a  foot  and 
a  half  and  the  depth  about  six  inches.  All  agreed  that  it  had 
been  present  for  a  year,  gradually  growing  larger  as  wagons 
passed  over  it  on  their  way  into  the  shop.  The  defendant  pro- 
duced six  witnesses,  three  of  whom  had  made  actual  measure- 
ments of  the  break;  one  of  these  was  Daniel  Twomely,  an 
examiner  in  the  finance  department,  who  measured  it  on 
August  10,  1910,  and  found  it  three  inches  deep  at  the  deepest 
point,  ten  feet  long  and  with  hard  earth  at  the  bottom;  the  sec- 
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ond  was  Charles  Weinberg,  a  mechanical  engineer  employe 
by  the  board  of  education,  who  measm^  it  on  August  2 
1910,  and  described  it  as  twenty-three  inches  in  width  at  i 
widest  part,  gradually  diminishing  in  extent  towards  the  cu 
and  house  line,  and  three  inches  in  depth  at  its  deepest  part 
the  center  of  the  walk;  the  third,  George  Seinner,  an  examin 
of  claims  in  the  corporation  comisers  office,  measured  it  ( 
September  1,  1910,  and  found  it  three  inches  deep  at  the  dee 
est  point,  and  ten  feet  long,  with  hard  earth  at  the  bottoi 
The  other  witnesses  were  Harold  L.  Coe,  a  photographer,  w] 
visited  the  scene  of  the  accident  on  August  11, 1910,  and  stat 
that  the  deepest  part  of  the  hole  was  three  inches;  Offic 
Albert  Alboniga,  who  gives  its  depth  as  from  three  to  foi 
inches,  and  William  Hoeler,  in  front  of  whose  shop  it  w 
located,  and  who  estimated  its  depth  at  the  spot  where  Dufi 
fell  as  three  to  four  inches.  The  preponderance  of  the  tesi 
mony  is  clearly  that  the  hole  at  its  deepest  point  was  not  moi 
than  three  to  four  inches  in  depth,  and  this  is  not  such  a  defe 
in  the  highway  as  will  render  the  city  liable  for  injury  suflferc 
therefrom.  {Butler  v.  Village  ofOxford^  186  N.  Y.  444;  Han 
ilton  V.  City  of  Buffalo,  173  id.  72;  Schall  v.  City  of  Ne 
York,  88  App.  Div.  64;  Henry  v.  City  of  New  York,  119  k 
432.) 

Upon  the  question  of  the  cause  of  decedent's  death,  plainti 
produced  two  physicians  as  witnesses,  neither  of  whom  ha 
ever  seen  decedent,  and  who  in  answer  to  a  hypothetical  que 
tion  which  excluded  certain  vital  elements  tending  to  show  tl 
presence  of  typhoid  fever,  gave  it  as  their  opinion  that  Duffy 
fall  was  a  competent  producing  cause  of  his  death.  One  ( 
these  experts.  Dr.  Francis  M.  Burke,  assumed  in  answering  tl 
question  that  Duffy  had  thrombosis  and  he  testified  that  deai 
was  due  to  the  septic  condition  following  the  injury  to  the  lej 
known  as  septic  pneumonia,  in  conjunction  with  thrombosis  < 
the  intestinal  vessels.  On  cross-examination  he  admitted  thi 
rose  spots  upon  the  abdomen  are  one  of  the  signs  of  typhoi 
fever,  and  that  such  spots,  accompanied  by  a  high  temperatu] 
and  the  presence  of  the  typhoid  bacillus  in  a  blood  culture 
might  indicate  the  presence  of  typhoid.  In  answer  to  a  que 
tion  embracing  the  clinical  history  of  the  case  during  the  tin 
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that  typhoid  fever  was  claimed  to  be  present,  he  admitted  that 
upon  the  facts  stated  it  would  look  like  a  case  of  typhoid.    Th.^ 
other  expert,  Dr.  Robert  L.  Grahame,  gave  the  cause  of  deatl:^, 
as  "  a  thrombotic  stopping  of  the  circulation  in  the  limg  at  tkx^^ 
location  described  by  the  rales  and  likewise  a  similar  conditioxz^^ 
setting  up  in  the  gut."    Both  these  witnesses  testified  to  ttx.^^ 
results  of  a  gangrenous  condition  of  the  intestine.     For  ivlzx.^^ 

defense,  apart  from  one  expert,  the  testimony  came  from  plx;^^- 

sicians  in  actual  attendance  upon  the  patient.     Dr.  Gaston  ^^^^  ^ 
Carlucci,  interne  at  Bellevue  Hospital,  attended  Duffy  there   f  <ir^^^3 
the  fracture  of  the  tibia,  beginning  on  August  10,  1910,  £^:k=:^^3 
cared  for  him  imtil  the  plaster  cast  was  removed  on  OctoTo^^-^ 
second,  at  which  time  no  signs  of  ecchymosis  remained  on. 
leg,  and  the  only  evidence  of  the  injury  was  a  callous  over 
fracture.  Duffy  had  progressed  normally  towards  recovery 
September  twenty-fifth  when  his  temperature  rose  and  he  be^ 
to  complain  of  pains  in  the  head,  followed  by  a  chill  the  f oU<:: 
ing  day  and  still  higher  temperature.   After  three  days'  obsoxr- 
tion  a  blood  culture  was  taken  and  his  symptoms  were  di; 
nosed  as  those  of  typhoid  fever,  the  rose  spots  having   tl^^^ 
appeared  all  over  the  abdomen,  with  several  on  the  cilx^i^^ 
When  the  report  of  the  examination  of  the  blood  culture  "w^^^^   * 
made  on  October  second  it  disclosed  the  presence  of  the  typlx<:2^-s  ^^ 
bacillus,  which  was  seen  by  Dr.  Carlucci  himself  under     -fcJ::^ 
microscope.    He  was  then  removed  to  another  pavilion.       'X^i:^ 
ilood  count  on  October  twenty-fifth  showed  an  increase  irx     ti:^ 
eucocytes  to  eighty-eight,  instead  of  the  normal  seventy-fi^^  ^_^ 
eventy-six,  and  the  patient's  temperature  rose  several  dego:-^^^^^^ 
in  operation  was  then  performed  by  Dr.  John  B.  Walker,    "tlifc  ^^ 
isiting  surgeon,  upon  which  a  perforation  of  the  intestirx^ 
^33  found,  diagnosed  as  due  to  typhoid  fever.     The  death, 
ctober  thirtieth  was  due  in  witnesses'  opinion  to  typhis 
ver.     Dr.  John  B.    Walker,  the  surgeon  who  operated 
oflfy,  testified  to  the  details  of  the  operation,  in  the  coi 

wliich  he  found  the    perforation  in  the  part  of  the  box^v^^ 

lown  as  ^< Payers    patches,"    which    was  due  to    typhoi^f^ 
iver.    He  swore  that  in  his  opinion  Duffy  was  not  sufferix:^^^^ 
•om  an  embolus  or  thrombus  prior  to  his  death  and  describ^^^^^ 
ae  condition  actually  found  in  the  bowel  which  confirmed  ii^i^^ 
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view  that  there  was  a  perforation,  due  to  the  typhoid  gen 
and  not  a  gangrenous  condition  due  to  a  thrombus  or  embc 
lism.  Upon  the  entire  proof  in  this  case  it  is  dear  tha 
the  answers  of  two  experts  to  a  hypothetical  question  whic 
excludes  the  most  significant  elements  tending  to  prove  th 
presence  of  typhoid  fever,  and  in  reply  to  which  they  swea 
that  in  their  opinion  the  decedent's  fall  would  have  been 
competent  producing  cause  of  his  death  more  than  two  montl 
afterwards,  cannot  carry  more  weight  or  possess  more  probf 
tive  force  than  the  testimony  of  two  physicians  who  actual] 
attended  the  patient,  who  diagnosed  his  ailment,  who  describe 
his  condition  and  symptoms,  one  of  whom  examined  the  bloc 
culture,  the  other  of  whom  performed  the  operation  upon  hin 
and  both  of  whom  testified  positively  that  he  died  f roi 
typhoid  fever,  with  the  progress  of  which  disease  the  entii 
medical  record  of  the  case  is  consistent  and  all  of  whoc 
characteristic  indicia  were  exhibited  by  the  decedent.  Upc 
this  record  the  preponderance  of  the  proof  is  that  Duffy  die 
as  the  result  of  an  attack  of  typhoid  fever,  with  which  his  fa 
had  no  connection  whatever. 

The  judgment  and  order  appealed  from  must,  therefore,  I 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  i 
abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Millei 
JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  i 
appellant  to  abide  event. 


M 


Nevada  Van   Valkenburgh,  Respondent,    v.  PmLip    Ya 
Valkenburgh,  Appellant. 

First  Department,  March  8,  1912. 

Deposition — husband  and  wife  —  action  for  separation  —  counterclai 
—  examination  of  defendant  as  to  his  financial  condition  denied. 

Where  in  an  action  for  separation  the  plaintiff  demands  relief  on  tl 
ground  of  defendant's  cruelty,  abandonment  and  failure  to  support  in 
and  the  defendant,  after  admitting  the  abandonment  and  non-suppo] 
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sets  up  a  counterclaim  wherein  he  alleges  he  was  justified  in  such  aban- 
donment because  of  plaintiffs  cruel  and  inhuman  treatment  of  him  and 
abandonment  as  well,  an  order  for  the  examination  of  the  defendant 
before  trial  to  disclose  the  amount  of  his  income  and  property  that  the 
amount  of  alimony  may  be  determined  should  not  be  granted.  The 
question  of  defendant's  financial  condition  in  reference  to  any  award  of 
alimony  does  not  become  an  issue  until  plaintiff  has  succeeded  in  estab- 
lishing her  right  to  the  judgment  which  she  seeks. 
LAUGHLiif,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Philip  Van  Valkenburgh,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  81st  day  of  January,  1912. 

William  M.  K.  Olcotty  for  the  appellant. 

Edward  Lauterbach,  for  the  respondent. 

DowuNG,  J. : 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order 
for  the  examination  of  the  defendant  before  trial. 

The  action  is  brought  for  a  separation.  The  pleadings  are 
not  before  us  but  the  affidavits  disclose  that  the  plaintiff 
demands  relief  on  the  groimd  of  defendant's  cruelty,  abandon- 
ment and  failure  to  support  her.  Defendant  admits  the 
abandonment  and  non-support,  and  alleges  that  he  was  justi- 
fied in  such  abandonment  because  of  plaintiff's  cruel  and 
inhuman  treatment  of  him  and  that  plaintiff  abandoned  him  as 
well.  In  the  origioal  moving  affidavit  for  the  order  it  was 
averred  that  the  testimony  of  defendant  was  necessary  and 
material  to  the  plaintiff  upon  the  trial  of  this  action  in  order  to 
disclose  the  amount  of  plaintiff's  income  and  property,  and 
"  that  the  alimony  to  be  adjudged  and  provided  for  in  the  final 
judgment  for  the  maintenance  of  the  plaintiff  may  be  deter- 
mined ; "  also  to  show  what  demands  upon  defendant's  property 
and  income  exist  apart  from  plaintiff's  support;  •  and  finally  that 
the  *'  testimony  is  material  and  necessary  in  order  to  determine 
the  amoimt  of  permanent  alimony  to  which  the  plaintiff  may  be 
entitled."  The  papers  before  us  sufficiently  demonstrate  that 
the  examination  of  defendant  is  not  now  necessary  or  material 
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to  plaintiff.  The  question  of  defendant's  financial  condition  i 
reference  to  any  award  of  alimony  does  not  become  an  issu 
until  plaintiff  has  succeeded  in  establishing  her  right  to  th 
judgment  which  she  seeks.  Should  she  fail  in  her  action,  c 
should  the  defendant  recover  judgment  in  his  favor  upon  h 
counterclaim  wherein  he  asks  for  rehef,  the  informatio 
sought  by  the  examination  would  be  immaterial,  unnecessai 
and  useless. 

The  situation  is  analogous  to  that  of  an  action  to  have  a  coi 
veyance,  absolute  upon  its  face,  declared  to  be  a  mortgage  aD 
for  an  incidental  accounting  {Fogarty  v.  Fogarty,  No.  i,  12 
App.  Div.  272);  or  an  action  for  an  accounting  imder  an  agre< 
ment  to  divide  certain  profits  {Moore  v.  Bernhardt,  132  id.  707 
or  an  action  to  set  aside  an  assignment  of  an  interest  in  a  copar 
nership  and  for  an  accoimting  {Oow  v.  Ward,  144  id.  593 
in  all  of  which  cases  the  right  to  an  examination  and  discover 
before  trial  was  denied,  as  the  accoimting  followed  only  as  th 
result  of  the  determination  of  the  main  issue.  Here  the  rig! 
to  alimony,  if  any,  can  only  arise  from  a  determination  of  th 
main  issue  in  plaintiff's  favor,  and  until  that  is  so  decided  tb 
question  of  defendant's  financial  situation  as  a  possible  basi 
for  alimony  is  immaterial  and  not  necessary  to  the  estabUsl 
ment  of  plaintiff's  rights.  As  that  is  the  sole  subject  of  th 
examination  which  has  been  ordered,  the  order  appealed  fror 
must  be  reversed,  and  the  motion  to  vacate  the  order  for  th 
examination  of  defendant  granted. 


McLaughlin,  Clarke  and  Scott,  JJ.,  concurred;  Laugb 
LIN,  J.,  dissented. 


/ 


Laughlin,  J.  (dissenting): 

I  am  of  opinion  that  the  plaintiff  was  entitled  to  the  orde 
for  the  examination  of  the  defendant.  The  provisions  of  th 
Code  of  Civil  Procedure  with  respect  to  the  trial  of  an  actioi 
for  separation  contemplate  but  a  single  trial  and  that  the  plain 
tiff  shall  introduce  all  of  his  evidence  before  he  rests  and  tha 
final  judgment  shall  thereupon  be  decreed  which  if  in  favor  o 
a  wife  shall  provide  for  her  support  and  for  the  maintenanc 
and  education  of  the  issue  of  the  marriage.     (Code  Civ.  Proc 
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§  1766.)  It  is  said  that  the  practice  in  this  judicial  district  is  to 
take  the  evidence  bearing  upon  the  main  issues  and  then  to 
suspend  the  trial  until  the  court  reaches  a  decision  with  respect 
to  the  merits  of  the  case,  and  if  it  shall  be  in  favor  of  the  wife, 
to  resume  the  trial  for  the  purpose  of  taking  evidence  with 
respect  to  the  husband's  property  and  income.  That  is  not 
the  practice  throughout  the  State,  and  I  find  no  warrant  for  it 
in  the  Code  of  Civil  Procedure.  I  think  the  plaintiff  is  as  much 
entitled  to  such  an  examination  for  the  purpose  of  affording  a 
basis  for  the  award  of  alimony  as  upon  the  main  issues,  for 
they  are  to  be  decided  by  a  single  decree,  and  no  useful  pur- 
pose is  to  be  served  by  trying  the  cause  piecemeal. 
I,  therefore,  vote  for  afl&rmance. 

Order  reversed  and  motion  granted. 


Frank  X.  Pettit,  Eespondent,  v.  Alice  B.  Pettpt  and  Others, 
Appellants.     (No.  1.) 

First  Department,  March  8,  1912. 

WUl — action  to  revoke  probate— evidence  not  establisliing  undue 
influence  or  testamentary  incapacity— burden  of  proof  —  gift  to 
attorney — request  by  wife  that  husband  provide  for  her  by  will  — 
new  trial  —  failure  of  jury  to  make  special  finding — evidence  — 
opinion  of  experts. 

Action  under  section  2653a  of  the  Code  of  Civil  Procedure  to  revoke  the 
probate  of  a  will  on  the  ground  that  the  testator  lacked  testamentary 
capacity,  and  that  the  execution  was  procured  by  undue  influence. 
Evidence  examined,  and  held,  insufficient  to  justify  the  submission  of 
the  question  of  undue  influence  to  the  jury,  and  that  aflnding  that  the 
testator  lacked  testamentary  capacity  was  against  the  weight  of 
evidence. 

The  decree  of  a  Surrogate's  Court  admitting  a  will  to  probate  is  prima 
facie  proof  of  its  validity,  and  in  an  action  to  revoke  probate  under  sec- 
tion 2663a  of  the  Code  of  Civil  Procedure  the  burden  is  upon  the  plain- 
tiff to  overcome  the  presumption. 

The  fact  that  a  testator  bequeathed  to  the  attorney  who  drew  the  will, 
and  who  had  been  a  personal  friend  for  many  years,  jewelry  to  the 
value  of  $650  does  not  of  itself  show  undue  influence  by  the  attorney. 
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The  fact  that  a  wife  requested  her  husband  to  provide  for  her  by  will  does 
not  show  undue  influence  on  her  part,  for  she  had  a  right  to  induce  her 
husband  to  make  suitable  provision  for  her  support. 

Where  it  is  impossible  to  tell  whether  a  verdict  revoking  the  probate  of  a 
will  was  rendered  on  a  finding  of  undue  influence  or  upon  a  finding  that 
the  testator  lacked  testamentary  cax>acity,  there  being  no  special  ver- 
dict on  those  issues,  judgment  for  the  plaintiff  will  be  reversed  where 
the  court  erred  in  submitting  to  the  Jury  the  flrst  question. 

Where  proof  of  the  testator^s  acts  and  business  dealings  showed  that  he 
had  testamentary  capacity  the  opinions  of  experts  based  upon  hypo- 
thetical questions  in  opposition  to  such  proof  scarcely,  if  at  all,  raises  an 
issue  for  the  jury. 

Appeal  by  the  defendants,  Alice  B.  Pettit  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York  on 
the  25th  day  of  February,  1911,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  7th  day 
of  March,  1911,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Stephen  O.  Lockwoody  for  the  appellants. 

George  Oordon  Battle^  for  the  respondent. 

McLaughlin,  J. : 

Action  under  section  2653a  of  the  Code  of  Civil  Procedure 
to  revoke  the  probate  of  a  will  upon  the  grounds  (1)  that  it 
was  not  duly  executed;  (2)  that  the  testator  did  not  have  tes- 
tamentary capacity,  and  (3)  that  the  execution  was  procured 
by  undue  influence. 

The  testator,  seventy-six  years  of  age,  died  on  the  17th  of 
March,  1910.  By  his  will  he  gave  to  his  wife,  the  defendant 
Alice  B.  Pettit,  stepmother  of  the  plaintiff,  ah  apartment  ^ouse 
in  the  city  of  New  York  in  which  he  had  an  equity  of  a  little 
over  $10,000;  personal  property  of  small  value;  and  a  ceme- 
tery plot;  to  the  plaintiff,  his  only  surviving  child  by  a  former 
marriage,  he  gave  a  cemetery  plot;  a  gold  watch  and  chain, 
and  all  the  testator's  wearing  apparel;  to  the  defendant 
McAllister,  who  had  been  his  attorney  for  many  years,  he 
gave  a  diamond  ring,  studs  and  cuff  buttons  of  the  value  of 
about  $650;  and  all  the  rest,  residue  and  remainder  of  his  prop- 
erty, of  the  value  of  about  $8,000,  he  divided  equally  between 
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his  wife  and  the  plaintiff.  The  defendant  Lockwood  was  made 
sole  executor.  At  the  trial  the  first  groimd  was  abandoned, 
and  the  case  sent  to  the  jury  upon  the  other  two  issues — undue 
influence  and  lack  of  testamentary  capacity.  It  rendered  a  ver- 
dict in  favor  of  the  plaintiff,  and  the  defendants  appeal. 

After  a  careful  consideration  of  the  record  I  am  unable  to 
find  any  evidence  to  justify  a  submission  to  the  jury  of  the 
question  of  undue  influence.  Substantially  all  the  evidence 
that  is  claimed  to  bear  upon  this  issue  is  that  the  will  was 
drawn  some  five  months  before  the  testator's  death  by  the 
defendant  McAllister,  to  whom  were  given  the  diamond  ring, 
cuff  buttons  and  studs;  that  the  executor  was  a  member  of  a 
law  firm  with  which  McAlhster  was  associated;  and  that  the 
subscribing  witnesses  were,  respectively,  a  partner  and  an 
employee  of  the  executor.  There  is  no  evidence  that  any  effort 
was  made  by  any  one  to  induce  the  testator  to  make  the  will 
or  to  make  it  in  the  way  which  he  did.  The  decree  of  the 
Surrogate's  Court  admitting  the  will  to  probate  estabUshed 
prima  facte  its  validity,  and  the  burden  was  upon  the  plaintiff 
to  overcome  such  proof.  {Dobie  v.  Armstrong,  160  N.  Y.  584.) 
"What  the  law  terms  undue  influence,"  says  the  Court  of 
Appeals  in  Matter  of  Snelling  (136  N.  T.  515),  **is  not  estab- 
lished by  proof  tending  to  show  that  the  testator  acted  from 
motives  of  affection  or  gratitude,  though  the  objects  of  her 
bounty  were  strangers  to  her  blood.  The  influence  or  moral 
coercion,  or  by  whatever  other  term  designated,  must  be  such 
as  to  overpower  the  will  of  the  testator,  and  subject  it  to  the  will 
and  control  of  another,  in  which  case  it  assumes  the  character 
of  fraud."  A  will  cannot  be  invalidated  on  the  ground  that  its 
execution  was  procured  by  undue  influence  imless  it  be  clearly 
and  satisfactorily  established  that  the  influence  exerted  or  the 
power  used  was  such  as  to  deprive  the  testator  of  a  free  exer- 
cise of  his  intellectual  powers.  {Heath  v.  Koch,  74  App.  Div. 
338;  affd.,  173  N.  T.  629;  Marx  v.  McGlynn,  88  id.  357;  Scott 
V.  Barker^  129  App.  Div.  241.) 

The  fact  that  the  attorney  who  drew  the  will  is  a  beneficiary 
imder  it  to  a  small  extent  does  not  show  undue  influence. 
{Haughian  v.  Conlan,  86  App.  Div.  290;  Matter  of  Marlor,  121 
id.  898.)    This  attorney  had  transacted  the  testator's  legal 
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business  for  several  years.  He,  or  his  firm,  had  also  acted  for 
the  testator's  wife.  It  is  quite  evident  he  had  confidence  in  the 
firm,  and  was  fond  of  the  attorney,  and  it  is  not  at  all  surpris- 
ing that  he  should  give  him  these  articles.  Such  disposition, 
standing  by  itself,  is  of  no  significance  whatever. 

It  is  true  that  the  testator  gave  the  greater  part  of  his  prop- 
erty to  his  widow.  There  is  nothing  to  show  he  did  so  by 
reason  of  any  influence  exerted  by  her,  though,  had  she  requested 
him  to  make  it  that  way,  it  would  not  have  invahdated  the 
will.  A  wife  has  a  perfect  right  to  try  to  induce  her  husband 
to  make  a  suitable  provision  in  his  will  for  her  support.  The 
record  here  discloses  a  very  good  reason  why  the  testator  should 
have  made  the  provision  which  he  did  for  his  widow.  They 
were  married  in  1894  and  from  some  time  in  1895  until  1909 
she  kept  a  boarding  house  and  the  proceeds  were  used  towards 
supporting  her  husband  and  herself.  There  was  nothing, 
therefore,  to  submit  to  the  jury  upon  the  subject  of  undue 
influence  and  the  court  should  have  so  held.  In  submitting 
this  question  to  the  jury  the  court  erred  and  this  alone  would 
nec^sitate  a  new  trial,  even  though  there  were  evidence  to  go 
to  the  jury  on  lack  of  testamentary  capacity,  because  it  is 
impossible  to  tell  whether  it  found  for  the  plaintiff  upon  one  or 
both  issues.  In  the  absence  of  a  special  verdict,  where  two 
issues  are  submitted  to  the  jury,  as  to  one  of  which  a  verdict  for 
plaintiff  is  imsupported  by  evidence,  a  judgment  for  plaintiff 
must  be  reversed.  {Rosenstock  v.  Metzger,  136  App.  Div.  620; 
Buchanan  v.  Belseyy  65  id.  58.) 

Upon  the  question  of  whether  the  testator  had  testamentary 
capacity  at  the  time  the  will  was  executed  it  may  be,  under 
the  doctrine  of  McDonald  v.  Metropolitan  St.  B.  Co.  (167 
N.  Y.  66),  and  Hagan  v.  Sone  (174  id.  317),  that  the  case  had 
to  be  submitted  to  the  jury,  but  its  finding  that  he  did  not 
have  testamentary  capacity  is,  I  think,  clearly  against  the 
weight  of  evidence.  It  appeared  that  the  testator,  prior  to 
1884,  was  actively  engaged  in  business  in  the  city  of  New 
York  as  a  builder;  that  in  March  of  that  year  he  was  confined 
in  the  Bloomingdale  Asylum  where  he  remained  for  four 
months;  that  he  was  then  suffering  from  "  manic  depressive 
insanity,"  but  was  discharged  from  the  asylum  as  improved, 
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though  subsequently  the  same  year  he  spent  a  few  months  in 
a  sanitarium;  that  sometime  before  1890  a  judgment  for 
damages  was  obtained  against  him  for  killing  a  man  with  a 
shot  gun,  but  it  does  not  appear  under  what  circumstances  the 
killing  was  done,  except  that  a  witness  who  saw  the  record  in 
that  action  testified  that  the  shot  gim  was  ^^accidently  dis- 
charged;*' that  in  1890  he  exchanged  some  property  in  Sara- 
toga, N.  Y.,  for  eight  tenement  houses  in  the  city  of  New 
York,  and  from  that  time  until  he  disposed  of  them  in  1901  he 
took  exclusive  charge  of  them,  collecting  the  rents,  paying  the 
taxes,  etc. ;  that  the  tenants  of  these  houses  were  mostly  colored 
people;  that  he  would  collect  the  rent  by  having  it  thrown  out 
of  the  windows  when  he  blew  a  whistle,  and  when  the  tenants 
did  not  throw  out  the  rent  he  would  fire  off  a  pistol;  that  he 
disUked  cats  and  devoted  much  of  his  time  to  driving  them 
away  from  the  premises;  that  on  one  occasion  he  fired  at  a  cat 
in  the  yard  with  a  pistol  and  came  near  hitting  one  of  the 
tenants;  that  at  another  time  he  got  into  an  altercation  with 
one  of  the  tenants  and  fired  at  the  latter's  feet;  that  in  1899 
he  went  to  his  nephew  and  told  him  he  was  trying  to  get 
appointed  to  the  position  of  superintendent  of  buildings  and 
asked  the  nephew  to  sign  his  application;  that  he  told  him  to 
write  his  signature  as  John  Pettit,  whereas  the  latter's  name 
was  John  L.  Pettit,  and  to  state  his  address  in  a  certain 
building  where  the  nephew  did  not  live  or  have  an  office, 
offering  to  hire  a  room  there  for  him  for  a  month  so  that  he 
could  give  that  address;  that  he  then  stated  he  had  a  letter 
of  introduction  to  the  mayor,  which,  upon  inspection,  turned 
out  to  have  been  written  by  himself;  that  during  the  last 
two  years  of  his  Ufe  he  was  feeble,  forgetful,  did  not  at  times 
recognize  former  acquaintances  and  talked  disconnectedly; 
would  hire  pliunbers  and  painters  to  do  certain  work  and  upon 
their  arrival  they  would  find  others  doing  what  they  had  been 
hired  to  do ;  that  he  would  then  countermand  his  orders,  saying 
he  had  forgotten  hiring  both;  that  he  would  make  purchases  in 
the  stores  and  after  paying  therefor  offer  to  pay  over  again ;  that 
after  collecting  the  rent  of  his  tenants  he  would,  on  some  occa- 
sions, try  to  get  them  to  pay  the  second  time;  that  about  a 
month  before  the  making  of  the  will  he  went  to  the  pohce  sta- 
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tion  and  asked  a  police  officer  whom  he  had  known  for  some 
time  for  a  warrant  in  dispossess  proceedings  against  persons 
who  had  for  several  years  ceased  to  be  his  tenants;  and  that 
frequently  he  had  to  be  assisted  in  dressing. 

Other  incidents  of  similar  character  were  testified  to,  mostly 
by  casual  observers,  and  if  not  disproved  were  susceptible  of 
explanation.  Two  medical  experts  testified  assuming  all  of  the 
facts  stated  to  be  true,  without  taking  into  consideration  the 
testimony  offered  in  explanation,  that  the  testator,  at  the  time 
the  will  was  executed,  did  not  have  testamentary  capacity. 

On  the  other  hand  it  appeared  that  the  testator,  after  he 
acquired  the  tenement  houses  referred  to,  and  all  the  time  he 
owned  them,  collected  the  rents,  looked  after  the  repairs,  and 
took  exclusive  charge  of  them;  that  between  1890  and  1905  he 
was  more  or  less  actively  engaged  in  business;  that  he  sold  the 
tenement  houses;  that  he  acquired  the  apartment  house  referred 
to;  that  he  thereafter  took  exclusive  charge  of  it;  that  up  to 
within  a  very  short  time  of  his  death  he  went  about  the  city 
alone;  that  he  was  able  to  and  did  look  after  his  own  affairs; 
that  after  the  execution  of  the  will  in  question  he  went  alone 
to  the  office  of  the  plaintiff's  witness,  Murtha,  who  was  an 
attorney  and  relative;  that  he  stated  he  had  made  his  will,  was 
not  satisfied  with  it,  and  wanted  to  make  another;  and  that 
the  matter  was  discussed  between  him  and  Murtha  quite  fully. 
This  is  especially  significant  because  it  shows  he  knew  he  had 
made  a  will  and  also  what  was  in  it. 

Leaving  out  of  consideration  the  testimony  of  the  medical 
experts  based  upon  the  hypothetical  question,  I  am  of  the  opin- 
ion, assuming  aU  of  plaintiff's  evidence  to  be  true,  it  did  not 
justify  the  jury  in  finding  that  the  testator  did  not  have  testa- 
mentary capacity  at  the  time  the  will  was  executed.  He  had  suf- 
ficient intelhgence  to  look  after  his  own  affairs;  knew  who  his 
relatives  were  and  those  who  had  a  claim  on  his  boimty;  knew 
what  property  he  had  and  took  charge  of  it;  knew  he  wanted 
to  make  disposition  of  it  by  will,  and  after  making  it  discussed 
making  another  because  he  was  not  entirely  satisfied  with  the 
one  he  had  made.  One  who  has  such  intelligence  has  testa- 
mentary capacity  {Delafield  v.  Parish^  25  N.  Y.  9;  Matter  of 
Martin^  98  id.  193;  Dobie  v.  Armstrong^  supra;  Ivtsony.  Ivu 
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son^  80  App.  Div.  599),  and  the  proof  of  experts  based  upon  a 
hypothetical  question  in  opposition  to  proof  showing  such  intel- 
ligence, scarcely,  if  at  all,  raises  an  issue  for  a  jury. 

The  judgment  and  order  appealed  from,  therefore,  are 
reversed  and  a  new  trial  granted,  with  costs  to  appellants  to 
abide  event. 

Inoraham,  p.  J.,  Laughlin,  Mnjjat  and  Dowling,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellants  to  abide  event. 


Uvalde  Asphalt  Paving  Company,  Appellant,  v.  The  City 
OF  New  York,  Eespondent. 

First  Department,  March  8,  1912. 

Appeal  — -  effect  of  afBbrmance  without  opinion — municipal  corporations 
—  examination  of  municipal  corporation  before  trial  —  inspection  of 
public  records  —  application  for  examination  denied. 

An  affirmance  by  the  Appellate  Division  of  an  order  vacating  an  order  is 
not  a  decision  that  part  of  the  opinion  of  the  court  below  was  correct,  if 
other  iB^rounds  existed  for  vacating  the  order. 

The  nature  of  municipal  corporations  and  the  functions  of  officers  thereof 
discussed,  per  LAueHi/iN,  J. 

Quare,  as  to  whether  sections  870  and  872  of  the  Code  of  Civil  Procedure 
relating  to  the  examination  of  a  party  before  trial  apply  to  a  municipal 
corporation. 

As  the  charter  of  the  city  of  New  York  and  the  General  Municipal  Law 
allow  the  examination  of  municipal  records  by  taxpayers,  and  to  some 
extent  by  the  public  in  general,  and  provide  a  summary  remedy  if  the 
examination  be  refused,  an  order  for  the  examination  before  trial  of  the 
city  of  New  York,  a  party  defendant,  as  to  municipal  records  should  be 
denied  where  the  applicant  does  not  show  that  it  is  not  a  taxpayer  and 
has  no  adequate  remedy  under  the  statutes  aforesaid. 

Appeal  by  the  plaintiff,  the  Uvalde  Asphalt  Paving  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  oflBce  of  the  clerk  of  the 
coimty  of  New  York  on  the  16th  day  of  January,  1912,  grant- 
ing the  defendant's  motion  to  vacate  an  order  for  the  examina 
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tion  of  the  defendant  before  trial,  through  the  president  of  the 
borough  of  The  Bronx,  the  principal  assistant  engineer  and  the 
chief  engineer  of  said  borough  and  the  permit  clerk  in  the  office 
of  said  president. 

Edward  M,  Orout  [James  F.  McKinney  with  him  on  the 
brief],  for  the  appellant. 

Terence  Farley  [Francis  Martin  with  him  on  the  brief],  for 
the  respondent. 

Lauohlin,  J. : 

The  learned  counsel  for  respondent  contends  that  the  order 
should  be  sustained  upon  the  broad  groimd  that  the  provisions 
of  sections  870  and  872  of  the  Code  of  Civil  Procedure,  with 
respect  to  the  examination  of  a  party  before  trial,  do  not  apply 
to  a  mimicipal  corporation.  In  Havemeyer  v.  City  of  New 
York  the  court  at  Special  Term  expressed  the  opinion  that 
those  provisions  do  not  apply  to  a  municipal  corporation,  and 
the  order  for  the  examination  of  the  chief  engineer  of 
water  supply,  gas  and  electricity  of  the  city  was  vacated,  but 
other  groimds  existed  for  vacating  the  order,  and,  therefore, 
the  affirmance  of  the  order  by  this  court  without  opinion 
(136  App.  Div.  931)  does  not  necessarily  constitute  an  author- 
ity in  favor  of  the  contention  of  the  counsel  for  the  respondent. 

Municipal  corporations  are  mere  governmental  bodies,  having 
charge  of  and  jurisdiction  over  particular  poUtical  subdivisions 
of  the  State,  and  as  a  rule  their  official  records  are  open  to  the 
inspection  of  taxpayers  and  to  others  interested  therein. 
(Greater  N.  Y.  Charter  [Laws  of  1901,  chap.  466],  §§  1545, 
1546;  Gen.  Mun.  Law  [Consol.  Laws,  chap.  24;  Laws  of  1909, 
chap.  29],  §  51.)  Their  officers,  agents  and  servants  are 
the  officers,  agents  and  servants  of  the  people,  and  there  is  not 
the  same  reason  for  making  provision  for  their  examination  as 
in  the  case  of  private  corporations.  The  provisions  of  section 
870  of  the  Code  of  Civil  Procedure  with  respect  to  taking  the 
deposition  of  either  party  to  an  action,  are  clothed  in  general 
language;  but  they  were  construed  as  not  authorizing  the 
examination  of  the  officers,  servants,  agents  and  employees  of 
a  party,  and  such  construction  rendered  them  inapplicable  to^ 
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or  inoperative  with  respect  to,  corporations  {People  v.  Mutual 
Chis  Light  Company y  74  N.  Y.  484;  Boorman  v.  Atlantic  & 
Pacific  jB.  jB.  Co.,  Y8  id.  599)  until  the  Legislature  amended 
subdivision  7  of  section  872  of  the  Code  of  Civil  Procedure,  by 
prescribing  that  when  the  party  sought  to  be  examined  is  a 
corporation  "the  affidavit  shall  state  the  name  of  the  officers 
or  directors  thereof,  or  any  of  them  whose  testimony  is  neces- 
sary and  material,  or  the  books  and  papers  as  to  the  contents 
.  of  which  an  examination  or  inspection  is  desired,  and  the  order 
to  be  made  in  respect  thereto  shall  direct  the  examination  of 
such  persons  and  the  production  of  such  books  and  papers." 
(Laws  of  1880,  chap.  536.)  After  this  amendment  it  was  decided 
that  the  agents,  servants  and  employees  of  a  corporation,  who 
do  not  fall  within  the  description  of  officers  or  directors^  could 
not  be  examined.  {Reichmann  v.  Manhattan  Compant/y  26 
Hun,  438.)  It  had  also  been  decided,  prior  to  the  enactment 
of  said  amendment,  that  the  provisions  of  section  803  of  the 
Code  of  Civil  Procedure,  with  respect  to  a  discovery,  or  giving 
an  inspection  and  copy,  were  inoperative  as  to  corporations 
{Boorman  v.  Atlantic  d:  Pa^ifixi  B.  B.  Co.y  supra),  and 
hence  the  Legislature  provided  in  the  amendment  for  both 
examination  and  discovery  as  to  a  corporate  party.  There 
is  much  room  for  argument  on  these  considerations  and  on 
the  phraseology  of  the  sentence  from  which  the  quotation 
is  made  that  the  Legislature  had  in  mind  those  corpora- 
tions which  have  both  officers  and  directors,  for  the  applicant 
is  required  to  state  whether  he  desires  to  examine  the 
officers  or  the  directors,  and  which  of  them.  Every  busi- 
ness corporation,  and  every  corporation  other  than  municipal 
corporations,  has  a  board  of  directors,  or  a  board  of  trus- 
tees, or  officers,  by  other  titles,  performing  corresponding 
fimctions,  and  officers  as  well.  Municipal  corporations  have 
certain  officers,  but  they  have  no  trustees  or  board  of 
directors,  or  other  officers  performing  corresponding  func- 
tions. Li  a  broad  sense  mimicipal  corporations  have  many 
officers;  that  is  to  say,  officials  who  are  required  to  take 
an  oath  of  office,  and  are  deemed  for  certain  purposes  officers 
of  the  municipality;  but  most  of  them  perform  duties  pre- 
scribed by  statute  and   not  by  any  local   body   exercising 
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similar  functions  to  those  of  a  board  of  directors  or  other 
governing  body  of  private  corporations.  In  a  more  restricted 
sense  the  mayor,  comptroller,  treasurer,  corporation  counsel 
and  Uke  general  officers  elected  on  the  general  ticket  or 
appointed  for  the  municipality  are  regarded  as  the  municipal 
officers  (see  Code  Civ.  Proc.  §  431);  but  in  the  broad  sense 
municipal  officers  include  all  local  elective  or  appointive  officers, 
including  appointees  under  the  Civil  Service  Law.  (N.  Y.  Const, 
art.  10,  §2;  People  ex  rel  Balcomy.  Mosher,  163  N.  Y.  82;  Peo- 
ple ex  rel.  Percival  v.  Craniy  164  id.  166;  People  ex  rel,  Metro- 
politan  St.  B.  Co.  v.  Tax  Commissioners^  174  id.  417;  Matter 
of  Sugden  v.  Partridge,  Id.  87;  Matter  of  Fay,  Id.  526;  Peo- 
ple ex  rel.  Lahey  v.  Partridge,  74  App.  Div.  291;  Village  of 
Saratoga  v.  Van  Norder,  75  id.  204;  People  ex  rel.  Bush  v. 
Houghton,  182  N.  Y.  301;  People  ex  rel.  Bolton  v.  Albertson, 
55  id.  50;  People  ex  rel.  Williamson  v.  McKinney,  52  id.  374; 
People  ex  rel.  Lord  v.  Crooks,  53  id.  648.)  It  has  been  held, 
however,  that  a  municipal  corporation  is  a  dom/estic  corpora- 
tion within  the  contemplation  of  the  provisions  of  subdivision 
18  of  section  3343  of  the  Code  of  Civil  Procedure  and  that  it  is 
a  resident  of  the  State  and  of  the  coimty  wherein  it  has  its 
principal  place  of  business.  {Maisch  v.  City  of  New  York, 
193  N.  Y.  460.)  The  only  authority  at  all  in  point  which  we 
have  been  able  to  find  is  lAnehan  v.  Cambridge  (109  Mass.  212). 
It  was  there  held  that  a  statute  authorizing  the  examination 
of  an  adverse  party  and  providing  that  where  a  corporation  is 
a  party  "  the  opposite  party  may  examine  the  president,  treas- 
urer, clerk  or  any  director  or  other  officer  "  thereof  applied  only 
to  corporations  in  the  ordinary  acceptation  of  the  term  and  did 
not  include  mimicipal  corporations.  It  would  seem,  therefore, 
that  there  is  much  force  in  the  contention  that  the  provisions 
of  subdivision  7  of  said  section  872  should  be  construed  as  not 
applying  to  municipal  corporations. 

The  considerations  already  e3q)ressed,  however,  show  that  if 
said  statutory  provisions  apply  to  amunicipalxx)rporation  there 
can  seldom  be  justification  for  resort  thereto  since  the  j>rmcipa? 
mimicipal  officers  to  whom  the  statute  would  necessarily  be 
confined  would  ordinarily  have  little  or  no  personal  knowledge 
and  would  be  able  at  most  to  produce  records  which  under  the 
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provisions  of  sections  1545  and  1546  of  the  Greater  New  York 
charter  and  section  51  of  the  Gfeneral  Municipal  Law  may  be 
examined  and  copied  by  taxpayers,  and  to  some  extent,  at 
least,  by  the  pubUc  generally,  and  if  an  inspection  and  copy 
should  be  denied,  a  summary  remedy  by  appUcation  to  a  justice 
of  the  Supreme  Court  is  expressly  given  by  said  section  1545  of 
the  Greater  New  York  charter  regardless  of  the  pendency  of 
an  action. 

In  the  case  at  bar  it  clearly  appears  that  the  only  object  of 
the  examination  is  to  obtain  an  inspection  of  the  records  in  the 
office  of  the  president  of  the  borough  of  The  Bronx,  showing 
permits  to  occupy,  open  or  disturb  the  surface  of  Valentine  ave- 
nue between  One  Himdred  and  Ninety-fourth  street  and  Two 
Hundred  and  Fourth  street  during  a  certain  period.  The 
appellant  shows  that  an  inspection  of  said  records  has  been 
refused;  but  it  does  not  show  that  it  is  not  a  taxpayer  and  that 
it  has  not  an  adequate  remedy  imder  said  sections  1545  and 
1546  of  the  Greater  New  York  charter,  and  said  section  51  of 
the  General  Mimicipal  Law.  Municipal  officers  are  servants 
of  the  public,  and  their  time  should  be  devoted  to  the  perform- 
ance of  their  pnbhc  duties,  and  they  should  not  unnecessarily 
be  required  to  appear  for  examination  with  respect  to  Utigation 
by  or  against  the  city,  even  if  there  be  authority  therefor. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Ingraham,  p.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred: 
Mnj^ER,  J.,  concurred  in  result  on  the  groimd  that  the  statute 
does  not  apply  to  municipal  corporations. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Benjamin  F.  Schwartz  and  Frank  Schwartz,  Copartners, 

Carrying  on  Business  imder  the  Firm  Name  and  Style  of 

Schwartz  Brothers,  Eespondents,  v.  Jeannette  P.  Gom, 

Appellant. 

First  Department,  March  8,  1912. 

Bills  and  notes — defenses — fraud  of  payee  —  knowledge  of  transferee, 
when  question  for  jury  —  credibility  of  witness. 

Action  by  the  transferees  of  a  promissory  note  against  the  maker  who  as  a 
defense  alleged  that  the  payee  procured  the  execution  of  the  note  by 
fraud,  of  which  the  plaintiffs  had  knowledge  and  that  they  gave  no  con* 
sideration  for  the  transfer.  Evidence  examined,  and  Tieldy  that  the  ques- 
tion as  to  whether  the  plaintiffs  were  holders  in  due  course  should  have 
been  submitted  to  the  jury  and  that  the  direction  of  a  verdict  for  the 
plaintiffs  was  error. 

In  such  action  testimony  by  the  transferees  as  to  the  consideration  they 
paid  for  the  note  is  not  conclusive  if  the  jury  by  accepting  the  defend- 
ant's testimony  might  deem  the  plaintiffs  unworthy  of  belief;  and  this 
is  so  although  the  credibility  of  a  party  is  no  longer  a  question  for  the 
jury  merely  on  account  of  his  interest. 

Appeal  by  the  defendant,  Jeannette  P.  Goin,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  24th 
day  of  May,  1911,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  5th  day  of  Jime,  1911,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Eugene  N.  Robinson,  for  the  appellant. 

L.  E.  Warren,  for  the  respondents. 

Laughlin,  J.: 

The  plaintiffs  have  recovered  on  a  promissory  note  made  by 
the  defendant  on  the  5th  day  of  October,  1910,  whereby  she 
promised  to  pay  to  the  order  of  one  Samuel  Eosenfield,  sixty 
days  after  date,  the  sum  of  $2,500,  with  interest,  which  plain- 
tiffs allege  was  indorsed  and  transferred  to  them  for  a  good 
and  valuable  consideration  before  maturity.  The  answer 
admits  the  making  of  the  note,  but  puts  in  issue  the  other 
allegations,  and  for  separate  defenses  pleads,  among  other 
things,  that  the  payee  procured  the  execution  of  the  note  by 
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falsely  and  fraudulently  representing  to  defendant  that  he  had 
for  sale  a  rare  edition  de  luxe  of  the  works  of  Charles  Dickens, 
on  the  purchase  price  of  which  he  owed  a  balance  of  $8,000,  and 
was  being  pressed  for  payment;  that  Mrs.  C.  P-  Huntington, 
who  was  then  absent  from  home,  was  ready,  willing  and  able 
to  purchase  the  books  at  a  price  which  would  give  him  $13,000 
profit,  and  he  requested  defendant  to  give  him  a  check  for  $500, 
and  two  promissory  notes  to  make  up  the  balance  of  the  $8,000 
and  as  security  he  agreed  to  deposit  the  books  in  the  safety 
vault  of  the  Night  and  Day  Bank,  and  on  the  return  of  Mrs. 
Huntington  defendant  was  to  deliver  to  him  an  order  for  the 
books  on  receipt  of  a  certified  check  or  cash  for  the  indebtedness 
and  $1,000  for  the  loan;  that  he  did  not  intend  to  deposit  the 
books  and  did  not  so  deposit  them,  and  made  the  representa- 
tions with  a  view  to  deceiving  the  defendant,  who  rehed  thereon 
and  executed  the  note;  that  defendant  received  no  considera- 
tion for  the  note  and  there  was  a  total  failure  of  consideration, 
and  that  plaintiff  gave  no  consideration  therefor,  and  received 
the  note  with  knowledge  of  the  facts  and  circumstances  under 
which  it  was  made,  and  has  brought  this  action  in  the  interests 
of  the  payee.  On  the  trial  the  plaintiff  Benjamin  Schwartz 
testified  that  his  firm  was  engaged  in  the  jewelry  business; 
that  five  days  after  the  date  of  the  note  the  payee  requested 
plaintiffs  to  take  it  in  exchange  for  diamonds,  and  plaintiffs  sold 
to  him  diamonds  of  the  value  of  $2,650,  consisting  of  a  pearl 
necklace,  a  pearl  cluster  scarf  pin,  a  ring  and  a  brooch,  and 
received  in  payment  the  note  and  $150  in  cash;  that  he  had 
been  acquainted  with  the  payee  about  four  years  and  had  on 
several  prior  occasions  sold  him  diamonds,  and  at  times  on 
credit,  that  before  taking  the  note  he  investigated  the  credit  of 
the  maker  through  Bradstreets  and  received  a  favorable  report; 
that  the  payee  informed  him  that  the  note  was  given  for  books 
which  the  payee  sold  to  the  defendant. 

The  testimony  of  defendant  in  her  own  behalf  tends  to  show 
that  the  payee,  whom  she  did  not  know^  called  upon  her  at  her 
residence  with  a  note  signed  by  a  Mrs.  Huntington — the  con- 
tents of  it  are  not  given — and  represented  that  she  would  give 
$32,000  for  the  set  of  books,  but  that  she  was  then  absent, 
and  at  his  suggestion  defendant  telephoned  to  Mrs.  Himting* 
App.  Drv.— Vol.  CXLIX.       82 
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ton's  house  and  was  informed  that  she  would  return  in  about 
ten  days,  and  that  he  further  represented  he  could  get  the 
books  from  one  Thomas  for  $8,000,  and  would  give  her  one-half 
the  profits  if  she  "  would  go  in  with  him  on  this  deal,"  and  let 
him  have  her  notes  for  $8,000,  to  be  given  to  Thomas,  and  that 
the  $8,000  could  be  paid  by  raising  money  on  some  People's  Gas 
stock  owned  by  his  wife  and  that  then  the  notes  would  be 
returned  to  her;  that  he  accompanied  her  to  the  Day  and  Night 
Bank,  and  after  consulting  with  the  president  or  vice-president 
about  said  gas  stock  she  told  him  that  she  could  get  the  money 
but  that  as  she  did  not  know  him  she  would  not  give  him  the 
notes  until  he  was  identified;  that  he  subsequently  brought  to 
her  house  the  plaintiff  Benjamin  Schwartz,  who  informed  her 
that  he  was  in  the  jewelry  business  and  where  his  store  was; 
and  that  he  had  known  the  payee  a  long  time  and  had  done 
business  with  him  and  that  "  he  is  all  right,''  and  further  said, 
^^  In  fact,  I  am  coming  in  this  deal  a  Uttle  bit  myself;"  that  she 
then  told  Schwartz  that  she  was  giving  a  check  for  $500  and 
two  notes  for  the  books  and  that  both  of  them  said:  "  It  would 
be  perfectly  all  right;  they  were  to  be  held;  *  *  *  given 
to  Mr.  Thomas  and  held  until  the  People's  Gas  stock  arrived, 
and  I  was  to  get  that  money  to  give  to  them  and  they  were  to 
give  me  back  my  notes; "  that  the  payee  and  one  Warfield, 
who  stated  he  was  private  secretary  to  Thomas,  called  the 
next  day  and  stated  that  if  she  would  sign  the  notes  they  would 
bring  the  books;  that  she  did  so  and  the  books  were  brought, 
and  the  next  day  they  informed  her  that  the  books  were  too 
valuable  to  be  left  there  and  she  suggested  that  they  be  taken 
to  the  Night  and  Day  Bank;  that  Schwartz  said  that  he  was  a 
little  interested  in  the  transaction  and  knew  the  payee  very 
well,  and  that  she  told  him  about  the  notes  that  she  was  going 
to  give  to  be  held  until  she  got  the  money  on  the  People's  Gas 
stock,  and  then  the  money  was  to  be  given  to  Thomas  for  the 
books  and  the  notes  to  be  returned  to  her.  The  defendant's 
daughter  corroborated  her  with  respect  to  part  of  the  conversa- 
tion between  herself,  Schwartz  and  the  payee,  and  specifically 
on  the  point  that  he  stated  that  he  was  interested  in  the  deal. 
Schwartz  denied  that  he  called  on  the  defendant  with  the  payee. 
At  the  close  of  the  evidence  the  court  directed  a  verdict  for  the 
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plaintiffs  for  the  amount  of  the  note,  and  counsel  for  defendant 
duly  excepted  thereto. 

I  am  of  opinion  that  the  case  should  have  been  submitted  to 
the  jury;  for  if  the  jury  behoved  the  testimony  of  the  defend- 
ant, the  plaintiffs  were  not  holders  of  the  note  in  due  course 
and  in  good  faith,  because  one  of  them  was  interested  with  the 
payee  in  the  transaction  with  respect  to  the  books  and  had 
notice  of  the  material  facts  and  circumstances  under  which  the 
note  was  given,  and  that  it  was  not  to  be  negotiated  but  was 
to  be  held  by  Thomas  and  was  to  be  returned  to  the  defendant 
when  the  indebtedness  to  Thomas  for  the  books  was  paid  by 
the  moneys  which,  it  was  exi)ected,  would  be  raised  or  realized 
on  the  gas  stock  owned  by  the  payee's  wife.  The  defendant 
was  not  permitted  to  show  that  the  books  were  not  deposited  at 
the  bank  ia  her  name  but  in  the  name  of  another  and  were 
withdrawn,  and  an  exception  was  duly  taken  to  the  exclusion 
of  the  evidence.  Although  it  was  not  shown  that  the  represen- 
tations made  by  the  payee  with  respect  to  the  books  and  Mrs. 
Huntington  were  not  true,  the  evidence  was  sufficient  to  war- 
rant the  jury  in  finding  that  the  note  was  not  obtained  for  the 
purpose  stated  and  that  the  representations  with  respect  to  the 
use  to  be  made  of  it  were  fraudulent,  and  that  if  plaintiffs  were 
not  parties  to  the  fraud,  they  at  least  had  actual  knowledge 
thereof.  Moreover,  Schwartz's  testimony  with  respect  to  the 
consideration  paid  for  the  note  was  erroneously  accepted  as 
conclusive,  for  although  it  is  no  longer  the  rule  that  the  credi- 
bility of  a  party  merely  on  accoimt  of  his  interest  is  for  the 
jury  {Second  Nat.  Bank  v.  Weston,  172  N.  Y.  250;  Gordon 
V.  Ashley,  191  id.  186),  yet  here  if  the  jury  accepted  the 
testimony  of  the  defendant  they  might  well  deem  Schwartz 
unworthy  of  behef . 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  MnJiER,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Louis  M.  Sloman,  Eespondent,  v.  The  Star  Company, 

Appellant. 

First  Department,  March  8,  1912. 

Kaster  and  servant — principal  and  agent — when   subagpent  cannot 
bind  hi«  principal  by  contract  of  employment. 

A  manager  of  one  of  several  advertising  departments  of  a  newspaper  hav- 
ing no  authority  whatever  to  hire  subordinates  except  after  consulta- 
tion with  the  general  manager  of  the  advertising  department  and  with 
his  consent,  and  who  had  no  power  to  sign  any  contract  of  hiring,  has 
no  authority  to  bind  his  employer,  by  a  contract  changing  a  contract 
employing  a  subordinate  by  the  week  to  one  employing  him  by  the  year 
without  the  consent  of  the  general  manager. 

Lauohlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  The  Star  Company,  from  a  judg« 
ment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th 
day  of  May,  1911,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  10th  day  of  May, 
1911,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

MacDonald  De  Witty  for  the  appellant. 

Oeorge  J.  McDonnell,  for  the  respondent. 

DOWLING,  J. : 

In  June,  1909,  plaintiff  was  hired  as  an  advertising  solicitor 
in  the  display  division  of  the  advertisiug  department  of  the 
New  York  American  by  Fred  C.  Veon,  manager  of  said  divi- 
sion. His  hiring  was  a  weekly  one,  and  the  salary  paid  him 
was  fifty  dollars  per  week.  He  entered  upon  the  discharge  of 
his  duties  and  performied  them  until  September,  1909,  when, 
having  concluded  to  locate  in  New  York  and  to  lease  and  fur- 
nish an  apartment  there,  he  spoke  to  Veon,  teUing  him  of  his 
plans  and  stating  his  desire  to  have  a  more  definite  contract 
for  the  future.  Veon  replied  that  the  plaintiff  could  feel  per- 
fectly safe  in  leasing  an  apartment  up  to  November  1,  1910,  as 
his  position  would  be  assured  for  that  length  of  time,  at  the 
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same  salary  of  fifty  dollars  weekly.  Plaintiflf  requested  Veon 
to  confirm  the  contract  in  writing,  which  the  latter  did  in  the 
following  letter  delivered  to  plaintiff: 

"New  York  American. 

"  Sunday  American  Circulation  800,000. 

"  Broadway  and  Park  Place. 

"  Oct.  3,  1909. 

"My  Dear  Sloman. —  You  left  the  office  this  morning 

before  I  had  a  chance  to  talk  to  you  regarding  your  desire  to 

lease  an  apartment,  etc.    You  will  be  entirely  safe  in  making 

a  lease  for  one  year  from  Nov.  1,  1909,  for  one  year,  and  you 

may  consider  this  letter  a  contract  for  your  services  until 

November,  1910. 

"Very  truly, 

"FRED.  C.  VEON, 

''Adv.Mgr.'' 

Plaintiff  was  discharged  on  March  12,  1910,  and  this  action 
iu  brought  to  recover  his  damages,  the  alleged  contract  having 
some  seven  months  more  to  nm.  At  the  end  of  plaintiff's  case, 
the  proof  of  Veon's  authority  to  make  contracts  for  defendant 
consisted  solely  in  the  fact  that  he  originally  hired  plaintiff 
under  a  verbal  contract  of  weekly  hiring,  which  had  been  per- 
formed upon  both  sides  for  some  three  months;  that  he  was 
manager  of  the  department  of  display  advertising,  one  of  four 
branches  into  which  defendant's  advertising  business  was  sub- 
divided; that  he  received  reports  from  the  solicitors  in  his 
department  and  gave  them  orders  as  to  their  solicitation  of 
advertisements.  Plaintiff  admitted  that  he  had  never  seen 
Veon  hire  or  discharge  any  one,  and  that  he  knew  one  Merrill 
was  the  publisher  of  defendant  and  Veon's  superior,  having  an 
inclosed  office,  outside  of  which  Veon  and  the  solicitors  had 
desks. 

The  defendant  established  that  the  treasurer  of  defendant 
was  William  B.  Merrill,  who  was  also  its  general  manager; 
that  Veon  was  his  subordinate,  constantly  consulted  with  him 
concerning  the  business,  and  was  in  charge  of  part  of  the 
advertising  force;  that  he  was  outside  of  Merrill's  office,  about 
six  feet  distant  from  him;  that  he  had  power  to  hire  and  dis- 
charge men  only  after  consultation  with  Merrill;  that  Veon 
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had  never  been  authorized  to  sign  a  contract  of  hiring-;   tliat  lie 
never  had  informed  Merrill  that  he  had  signed  sucb.  a  contract 
or  had  hired  Sloman  for  a  year;  that  Veon's  duties    consisted 
in  receiving  the  reports  of  the  advertising  solicitors  £tn.d  assign- 
ing them  to  their  work;  that  the  only  persons  who  signed  con- 
tracts for  defendant  are  its  officers;  that  Veon  never  tdred  any 
one  for  a  year  or  any  fixed  period,  to  Merrill's  knowled^r^/  tbslf 
when  the  latter  signed  the  payroll  containing  Slonaan's  name 
it  was  without  any  knowledge  or  information  that  Sloman 
claimed  a  yearly  hiring;  that  no  head  of  any  department  had 
power  to  hire  or  discharge  men  except  after  consulting  Merrill. 
None  of  this  testimony  was  controverted. 

Not  only  does  the  testimony  conclusively  establish  that  Veon 
had  no  power  or  authority,  real  or  ostensible,  to  make  a  con- 
tract on  behalf  of  defendant  for  a  fixed  term  of  employment, 
but  it  further  appears  that  he  had  no  power  or  authorityv^^^^^ 
even  a  weekly  hiring  on  defendant's  behalf,  save  after  consulta- 
tion with  its  general  manager  and  with  his  consent.    FtMer- 
more,  at  the  close  of  plaintiff's  case  he  had  failed  to  show  fi^^a=^ 
such  power  or  authority,  real  or  ostensible,  on  the  part  of  Veon 
to  make  a  contract  of  hiring  for  a  fixed  period,  and  the  motion 
to  dismiss  the  complaint  then  made  should  have  been  granted. 


This  is  not  such  a  case  as  that  of  Cox  v.  Albany  Brewit^^^ 
pany  (24  N.  Y.  St.  Repr.  942;  56  Him,  489),  where  the-^ 
who  made  the  contract  of  hiring  was  alone  behind  th^^^^- 
ter  in  defendant's  office  apparently  in  charge,  and  thei^^^^%- 
as  the  court  said,  **  no  intimation  in  the  evidence  that  1^ 
power  was  not  as  ample  as  his  ostensible."    Here  the^^^  ^^ 
tiif  had  been  originally  hired  from  week  to  week  —  a  cufc^^^ 
involving  no  great  Kability  upon  defendant  and  quite  c^ 
ent  with  any  ordinary  conduct  of  business.    His  re^ 
under  those  conditions  raised  no  ioaphcation  of  Veon's 
to  bind  the  corporation  by  yearly  hiiing,  when  to  pi 
knowledge  Merrill  was  Veon's  superior,  an  officer  of  defers 
in  a  position  of  open  authority  over  both,  and  Veon  fcrU 
powers,  even  ostensibly,  save  to  receive  reports  from  hfi:,^:^ 
ordinates  and  give  them  their  orders.     Plaintiff  did  nor<i:^_H 
know  that  he  had  ever  hired  or  discharged  any  emp^ 
Under  these  conditions,  this  case  falls  under  the  rule  laidfn 
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in  CamcLcho  v.  Hamilton  Bank  Note  &  Eng.  Co.  (2  App.  Div. 
369),  where  it  was  held  that  even  in  the  case  of  a  general  man- 
ager of  a  corporation  who  was  proven  to  have  habitually 
employed  and  discharged  employees,  but  there  was  nothing  to 
show  that  any  of  the  employees  thus  hired  or  discharged  were 
more  than  ordinary  servants  of  the  corporation,  employed  for 
short  periods,  and  there  was  no  proof  that  the  general  manager 
had  made  contracts  of  employment  for  a  fixed  period  or  involv- 
ing more  than  temporary  employment  subject  to  discharge  at 
volition,  the  testimony  was  utterly  insufficient  to  lay  the 
foimdation  for  an  inference  that  the  general  manager  jxds- 
sessed  authority  to  make  a  contract  for  a  fixed  period,  in  that 
case  three  years. 

The  judgment  and  order  appealed  from  must,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

McLaughlin,  Clarke  and  Scott,  JJ.,  concurred;  Laughlin, 
J.,  dissented. 

Laughlin,  J.  (dissenting): 

Plaintiff  was  employed  by  the  defendant's  advertising  man- 
ager and  it  accepted  his  employment,  and  he  performed  the 
duties  to  which  he  was  assigned  by  the  advertising  manager, 
and  the  defendant  paid  the  salary  which  the  advertising  man- 
ager agreed  to  pay  for  a  period  of  about  nine  months,  and 
then  it  discharged  him.  His  employment  at  first  was  by  the 
week,  but  before  the  end  of  four  months,  and  before  leasing 
and  furnishing  an  apartment  in  the  city  of  Greater  New  York, 
he  determined  to  obtain  a  contract  by  the  year,  which  was  a 
reasonable  period  of  employment  for  the  services  he  was  ren- 
dering; and  he  applied  to  the  advertising  manager  who  had 
originally  employed  him,  who,  after  consideration  and  delibera- 
tion, gave  him  a  formal  letter  of  employment  for  a  year  on  the 
stationery  of  the  defendant,  and  his  services  continued  imder 
that  employment  without  its  being  repudiated  or  questioned 
until  his  discharge.  I  am  of  opinion  that  he  was  not,  as  mat- 
ter of  law,  put  upon  inquiry  with  respect  to  the  advertising 
manager's  authority,  and  that  the  jury  were  justified  in  find- 


Digitized  by 


Google 


504    Monks  &  Sons  v.  West  Street  Improvement  Co. 

First  Department,  March,  1913.  [Vol.  149. 

ing  either  that  the  advertising  manager  was  authorized  to 
employ  him  for  a  year,  or  that  the  defendant  clothed  its  adver- 
tising manager  with  apparent  authority  to  make  the  contract 
and  was  chargeable  with  knowledge  of  the  agreement  under 
which  plaintiff  was  induced  to  remain  in  its  employ. 
I,  therefore,  vote  for  affirmance. 

Judgment  and  order  reversed,  new  trial  ordered,    costs  to 
appellant  to  abide  event. 


John  Monks  and  Sons,  Respondent,  v.  West  Street  Improve- 
ment Company  and  Others,  Appellants. 

First  Department,  March  8, 1012. 

Contract  —  agreement  to  drive  piles  — no  mutual  mistake  as  to  nature 
of  material  fiUing  cribs  —  mistake  of  one  party  only — recovery  on 
contract  —  estoppel  to  deny  terms  of  contract. 

Action  by  a  contractor  to  recover  for  extra  work  necessitated  by  ttie  fact 
that  he  was  required  to  drive  certain  piles  through  cribs  filled  i^th 
stone  instead  of  cribs  fiUed  with  earth.  The  plan  upon  which  the  bid 
was  made  showed  the  existence  of  cribs  and  the  spaces  between  the  tim- 
bers thereof  contained  the  word  **earth.^'  It  appeared  that  the  exist- 
ing cribs  in  order  to  resist  lateral  pressure  under  the  circumstances  would 
have  to  have  been  filled  with  stone.  The  plans  did  not  purport  to  be  a 
complete  representation  of  the  work  to  be  done,  but  only  to  show  thg^ 
number  of  piles  to  be  driven.  The  plaintiff  had  been  invited  tc^^ 
the  premises. 

ffeld^  that  the  plaintiff  could  not  recover  for  extra  work  done  i^^:^^^ 
ground  of  mutual  mistake  as  to  the  nature  of  the  crib  filling,  bu%~ 
the  circumstances  was  bound  to  investigate  and  ascertain  the  s.^ 
for  itself. 

Especially  is  this  so  where  the  memorandum  for  bidders  stated  ,^ 
that  the  information  given  by  the  blue  prints  was  all  that  was 
able,"  and  that  the  typical  ''  crib  "  foundation  shown  was  oi 
found  at  a  single  boring,  and  in  effect  that  the  nature  and  exten 
cribs  was  not  determinable. 

The  plaintiff  contended  that  said  memorandum  to  bidders  had 
delivered  to  him  by  the  defendant's  engineer.    Evidence  examin»> 
Tieldf  that  a  finding  that  the  memorandum  had  not  been  delivei 
against  the  weight  of  evidence. 

Moreover,  the  existence  of  said  memorandum  for  bidders  showing 
ant's  lack  of  knowledge  of  the  nature  of  the  crib  work  of  itself 
the  plaintiff's  claim  of  mutual  mistake  of  fact 


Digitized  by 


Google 


Monks  &  Sons  v.  West  Street  Improvement  Co.    505 

App.  Div.J  First  Department,  March,  1912. 

To  recover  because  of  a  mutual  mistake  of  fact  it  must  be  shown  that  both 

parties  to  the  contract  were  mistaken. 
Where  the  plaintiff  pleaded  the  contract  and  has  recovered  thereon  it  is 

estopped  from  asserting  that  there  was  no  meeting  of  the  minds  on  all 

it«  terms. 

Appeal  by  the  defendants,  West  Street  Improvement  Com- 
pany and  others,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  2Sd  day  of  January,  1911,  upon 
the  report  of  a  referee  in  an  action  to  foreclose  a  mechanic's 
lien. 

JL.  Laflin  Kellogg^  for  the  appellants. 

William  A.  Keener^  for  the  respondent. 

MnjiER,  J. : 

The  defendant  John  Peirce  Company,  which  for  brevity  I 
shall  hereinafter  refer  to  as  the  defendant,  contracted  to  erect 
a  building  for  the  defendant  West  Street  Improvement  Com- 
pany on  the  west  side  of  West  street,  between  Albany  and  Cedar 
streets,  in  the  borough  of  Manhattan.  It  invited  bids  from 
different  contractors  for  doing  the  excavating  work  and  prepar- 
ing foundations,  and,  pursuant  to  that  invitation,  the  plaintiff, 
on  September  15,  1905,  submitted  a  proposition  in  writing  to 
excavate  over  the  entire  area  of  the  lot  down  to  the  level  of  thir- 
teen feet  eleven  inches  below  the  curb,  to  furnish  and  drive 
piles  of  the  nimiber  shown  on  plans  exhibited,  to  excavate  for 
and  build  concrete  piers  up  to  the  grillage  beams,  to  shore  and 
underpin  adjoining  buildings  if  necessary,  to  excavate  for  the 
boiler  pit,  and  to  sheathpile  the  streets,  build  sidewalk  bridges, 
and  do  all  necessary  pumping  for  the  lump  sum  of  $77,500,  and 
to  drive  extra  piles,  make  extra  excavation  and  furnish  materials 
for,  mix  and  place  concrete  for  cellar  floor  at  stated  imit  prices. 
The  defendant  replied  in  writing,  accepting  the  proposal  upon 
condition  that  a  satisfactory  agreement  should  be  signed  that 
the  work  should  be  completed  before  January  1, 1906,  and  that 
for  each  day's  delay  beyond  that  time  the  plaintiff  should  pay 
the  sum  of  $100.  It  was  also  proposed  that  the  plaintiff  should 
do  certain  additional  work.     Those  conditions  do  not  appear  to 
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have  been  assented  to.  Nevertheless,  without  waiting  for  an 
agreement  to  be  made  and  a  formal  contract  to  be  executed, 
the  plaintiff  commenced  to  excavate  for  the  building.  The 
defendant  caused  specifications  and  a  formal  contract  to  be 
prepared,  but  when  that  was  submitted  to  the  plaintiff  it 
refused  to  execute  it  for  the  reason  that  it  had  discovered  in 
the  progress  of  the  work  rock-filled  cribbing  where  piles  had  to 
be  driven,  which,  it  claimed,  was  different  from  the  situation 
indicated  on  the  blue  prints,  upon  which  it  had  submitted  its 
proposal.  Thereupon,  the  defendant  in  a  letter  to  the  plaintiff 
stated  its  position  in  effect  to  be  that  the  plaintiff  was  bound  to 
complete  the  work  in  accordance  with  its  proposal,  notwith- 
standing imexpected  developments,  and  suggested  that  the 
plaintiff  could  follow  one  of  two  courses:  (1)  Abandon  the  work 
and  take  the  risk  of  being  subjected  to  damages  for  breach  of 
contract;  (2)  complete  the  work  in  accordance  with  the  specifi- 
cations, and  if  its  view  turned  out  to  be  correct,  recover  extra 
compensation  on  accoimt  of  the  new  developments.  Without 
anything  more  definite  being  agreed  upon,  the  plaintiff  con- 
tinued the  work.  The  original  plans  were  changed  from  time 
to  time,  requiring  extra  work  which  the  plaintiff  performed. 

The  plaintiff  pleaded  in  its  complaint  the  contract  evidenced 
by  the  letter  of  September  15,  1905,  and  sought  to  recover  the 
stipulated  lump  sum  specified  in  the  contract,  the  stiptdated 
imit  prices  for  extra  work  and  stipulated  prices  for  extra  work 
performed  imder  subsequent  modifications  of  the  contract.  On 
the  hearing  before  the  referee,  the  plaintiff  was  permitted, 
over  the  defendant's  objection  and  exception,  to  introduce  evi- 
dence in  support  of  its  claim  that  its  proposal  of  September  15, 
1905,  was  submitted  imder  a  mutual  mistake  of  fact  as  to  the 
presence  of  rock-filled  cribbing,  and  at  the  close  of  its  evidence 
was  permitted  to  amend  the  complaint  to  conform  to  the  proof. 
The  plaintiff's  evidence  established  the  performance  of  work 
amounting,  according  to  the  stipulated  unit  prices  and  lump 
contract  price,  to  $103,850.01.  It  had  received  $88,485.98, 
leaving  unpaid  the  sum  of  $20,364.03,  which  with  interest 
to  the  time  of  the  judgment  amounted  to  $25,937.11.  The 
defendant  does  not  question  the  plaintiff's  right  to  recover 
that  sum.    The  plaintiff  also  established  without  serious  dis- 
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pute  that  the  presence  of  rock-filled  cribbing  increased  the 
expense  of  doing  the  work  by  the  sum  of  $23,003.85,  which 
with  interest  amounted  to  $29,299.26.  The  right  to  recover 
the  latter  sum  only  is  involved  on  this  appeal. 

We  shall  assume  that,  upon  the  plaintiff's  theory  of  the  case, 
it  could  recover  in  this  mechanic's  lien  suit  the  sum  in  dispute 
as  for  extra  work,  and  that  the  admission  of  evidence  to  sus- 
tain that  theory  and  the  subsequent  amendment  of  the  plead- 
ings to  conform  to  it  were  proi)er,  and  shall  come  directly  to 
the  merits  of  the  controversy.  Negotiations  leading  up  to  the 
commencement  of  the  work  were  conducted  on  behalf  of  the 
plaintiff  by  one  Charles  H.  Deans,  an  engineer.  The  proposal 
of  September  15,  1905,  was  signed,  ^^  John  Monks  &  Sons,  per 
Chas.  H.  Deans."  Prior  thereto,  the  defendant's  engineer 
had  invited  Deans  to  submit  a  proposal,  had  furnished  him  a 
sketch  of  test  borings  made  for  the  defendant,  a  blue  print 
showing  location  of  test  holes  and  a  section  showing  the  posi- 
tion and  character  of  the  materials,  and  had  informed  him 
that  the  defendant  had  men  on  the  lot  digging  pits  in  various 
places,  and  had  invited  him  to  inspect  the  premises.  The 
sketch  of  test  borings  and  the  blue  print  section  showed  what 
any  one  familiar  with  the  location  would  doubtless  have  known, 
even  without  that  information,  that  the  material  to  be  exca- 
vated was  filled-in  or  made  land  upon  river  mud  and  sand. 
Cribbing  was  indicated,  though  the  extent  of  it  was  not  shown, 
and  upon  the  blue  print  plan  there  was  a  sketch  showing  a 
vertical  section  of  what  was  styled  "  typical  old  timber  founda- 
tion," indicating  timber  crib  work,  and  in  the  spaces  between 
the  timbers,  as  shown  on  the  sketch,  was  the  word  "earth." 
It  is  not  entirely  plain,  at  least  to  one  who  is  not  an  engineer, 
whether  the  spaces  marked  "  earth  "  were  intended  to  represent 
the  interstices  between  the  timbers  or  the  pockets  of  the  crib 
itself.  The  plaintiff's  theory  is  that  the  typical  timber  f oimda- 
tion  shown  on  the  plan  indicated  earth-filled  cribbing;  that 
both  parties  contracted  upon  the  assumption  that  that  was 
typical  of  all  the  crib  work;  that  its  contract  required  it  only 
to  drive  piles  in  earth-filled  cribbing,  and  that  it  is,  therefore, 
entitled  to  recover  as  for  extra  work  the  additional  expense 
caused   by  the  stone-filled  cribbing.    The  defendant  called 
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experts  who  testified  that  the  typical  section  shown  on  the  plan 
indicated  to  them  crib  work,  containing  more  or  less  stone. 
The  plaintiff's  experts,  and  even  its  general  manager,  who  had 
had  considerable  experience  in  excavating  along  the  North 
river,  testified  that  the  typical  section  shown  on  the  plan  indi- 
cated an  earth-filled  crib,  but  all  said  that,  in  their  experience 
in  excavating  crib  work  along  the  North  river  they  had  always 
foimd  more  or  lees  stone.  They  explained  that,  however,  by 
saying  that,  if  a  crib  was  to  be  sunk  in  mud,  and  was  intended 
only  to  sustain  vertical  pressure,  it  was  customary  to  sink  tim- 
bers in  the  mud  and  at  some  distance  from  the  bottom  to  build 
a  flooring  and  to  weight  the  crib  with  rock  placed  thereon.  All 
admitted,  however,  that  to  resist  lateral  pressure,  the  crib 
would  have  to  be  filled  with  stones. 

A  mere  glance  at  the  blue  print  plans  suggests  that  the  pur- 
pose of  the  cribbing  was  to  resist  lateral  pressure,  to  support 
the  made  or  filled-in  land,  and  it  seems  to  us  that,  independently 
of  the  plans,  that  would  occur  to  any  one  as  f  amiUar  with  the 
location  as  the  plaintiff  was.  There  is  no  suggestion  of  bad 
faith  on  the  part  of  the  defendant.  Indeed,  the  plaintiff's 
theory  is  that  of  mutual  mistake.  The  defendant  gave  the 
plaintiff  such  information  as  it  had,  i.  e.,  the  blue  prints  pre- 
pared for  it  by  engineers,  showing  test  borings  and  the  charac- 
ter of  materials  discovered,  but  these  blue  prints  did  not 
purport  to  be  a  complete  representation  of  all  the  materials  to  be 
excavated  or  encountered  in  the  driving  of  piles.  The  informa- 
tion that  men  were  digging  pits,  coupled  with  the  invitation  to 
inspect  the  premises,  was  notice  to  the  plaintiff  that  it  could  not 
rely  upon  the  blue  prints  as  completely  showing  the  situation. 
The  plans  formed  no  part  of  the  plaintiff's  proposal  except  in  so 
far  as  they  showed  the  number  of  piles  to  be  driven.  The  pro- 
posal was  not  limited  to  driving  piles  in,  or  making  excavations 
of,  specified  material,  and  we  think  that,  in  view  of  the  fact 
that  the  blue  print  plans  did  not  purport  to  be  a  complete  repre- 
sentation of  the  work  to  be  done,  in  view  of  the  invitation  of  the 
defendant  to  inspect  the  premises,  and  in  view  of  the  plaintiff's 
familiarity  with  the  location  and  presumed  knowledge  of  the 
probability  that  stone-filled  cribs  would  be  encountered,  it  was 
incumbent  upon  the  plaintiff  to  investigate  and  ascertain  for 
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itself  the  situation,  or,  failing  that,  to  protect  itself  by  limiting 
its  proposal  to  work  of  the  character  indicated  by  the  blue 
prints.  If  the  propo«»al  had  been  thus  limited,  it  is  altogether 
probable  that  some  other  bidder  would  have  got  the  contract. 

Moreover,  the  defendant's  engineer  testified  without  dispute 
that  he  prepared  a  paper  styled  "  memoranda  for  bidders ''  and 
that  he  delivered  a  copy  of  it  to  Deans.     That  memorandum 
stated  that  all  information  available  was  given  on  accompany- 
ing blue  prints,  specified  how  far  the  excavation  was  to  be  car- 
ried, how  concrete  was  to  be  made,  and  called  for  proposals  for 
specific  items  of  work.     It  also    contained    this   statement: 
*  Note  that  the  ^  typical '  crib  foundation  shown  on  this  plan 
was  found  only  at  boring  #  3.    At  the  other  points  marked  ^  crib 
the  wash  pipe  was  stopped  by  timber  but  the  nature  and  extent 
of  same  was  not  determined."    Deans  had  died  before  the 
trial.     The  plaintiff's  manager  testified  that  he  had  never  seen 
that  memorandum.     It  is  claimed  that  the  positive  testimony 
on  direct  examination  of  the  defendant's  engineer  is  weakened 
by  the  following  statement  on  cross-examination:  "It  is  my 
recollection  that  I  gave  also  to  each  one  of  these  bidders  this 
memoranda  for  bidders  known  as  Exhibit  E.    Undoubtedly  I 
did.    They  had  to  have  that  to  start  on  the  figures.    At  this 
time,  our  specifications  were  not  prepared."    It  is  also  urged 
that,  even  if  Deans  did  have  the  memorandum,  his  knowledge 
was  not  the  knowledge  of  the  plaintiff.    But  that  contention 
overlooks  the  fact  that  all  of  the  negotiations  on  behalf  of  the 
plaintiff  were  conducted  by  Deans,  and  that  the  proposal  was 
made  in  the  plaintiff's  name  by  Deans.     Of  course  if  that 
memorandum  was  delivered  to  him,  the  plaintiff  was  called 
upon  to  ascertain  for  itself,  before  submitting  a  proposal,  the 
character  of  the  work  to  be  done.    The  referee  foimd  that  said 
memorandum  was  not  delivered  to  Deans.     We  think  that 
finding  against  the  evidence.    It  is  opposed  both  to  uncontra- 
dicted testimony  and  to  the  probabilities  of  the  case.    But  even 
if  it  was  not  delivered  to  Deans,  it  is  of  itself  sufl&cient  to 
refute  the  plaintiff's  claim  of  mutual  mistake.    It  was  con- 
cededly  in  existence.     Each  of  the  other  bidders  testified  that  he 
received  a  copy  of  it.     It  establishes  beyond  peradventure  that 
there  was  no  mistake  on  the  defendant's  i)art.    It  did  not  con- 
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tract  on  the  assumption  that  only  earth-filled  cribs   vrould  be 
encountered,  and  to  recover  upon  the  theory  of  mutixal  mistake 
it  is  not  enough  to  show  that  one  party  to  the  oontaract  was 
mistaken.     It  does  not  necessarily  follow  from  the  f a^et  tliat  the 
defendant  was  not  mistaken  that  it  was  guilty  of   misrepre- 
sentation; but  we  do  not  need  to  consider  that  as  no  such,  issue 
is  involved.    The  evidence  and  the  rules  of  law  applicable  to  a 
controversy  involving  such  an  issue  are  very  different  from 
those  involved  in  this  case. 

I  have  considered  the  case  upon  the  assumption,  that  the 
plaintiff's  proposal  of  September  15,  1905,  was  accepted  and 
became  a  binding  contract.     In  fact,  however,  the  acceptance 
was  not  unconditional,  something  remained  to  be  agreed  upon, 
and  it  may  be  that  the  plaintiff  could  have  recovered  for  all 
the  work  done  on  a  quantum  meruit.    Under  th — ^^ 
stances  disclosed  in  this  case,  a  recovery  on  that 
doubtless  have  been  just  between  the  parties.    The 
price  was  evidently  favorable  to  the  plaintiff.     At  least,  it  has 
indicated  an  eagerness  to  hold  fast  to  it.     It  has  pleaded  the 
contract  and  has  recovered  the  stipulated  contract  price,  both 
the  lump  sum  and  the  unit  prices  for  the  extra  work.      It  has 
thereby  concluded  itself  from  asserting  that  there  vras  not  a 
meeting  of  the  minds  upon  all  of  the  provisions  of  the  contract, 
and  it  would  be  manifestly  unjust  to  the  defendant  to  give  the 
plaintiff  the  stipulated  prices  and  an  additional  suiH-  ^ ^^  -work 
covered  by  the  contract,  but  which  for  unforeseen  circ'Ct'^^^^*^^^^^® 
cost  more  than  the  plaintiff  expected. 

The  judgment  should  be  reversed  and  a  new  trig^l  gTBSi^^ 
with  costs  to  appellant  to  abide  the  final  award  of  co^*^,  unless 
the  plaintiff  stipulate  to  reduce  the  recovery  to  ttJ^^^^^^ 
$25,937.11,  in  which  event,  the  judgment,  as  modifi^^,,^\ 
be  affirmed,  with  costs  to  the  appellant.  ^^c^-v 

Ingraham,  p.  J.,  McIiAuarajN,  Laughlin  and  Dow^s^^^ 
concurred.  ^^^^ 

Judgment  reversed,  new  trial  ordered,  costs   to 
to  abide  event,  unless  plaintiff  stipulates  to  redu 
as  stated  in  opinion,  in  which  event,  judgment,  as 
affirmed,  with  costs  to  appellant.     Order  to  be  settled 
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Kathakina  Werner,  Respondent,  v.  Charles  J.  Werner, 

Defendant. 

Anna  Thiel,  Corespondent,  Appellant. 

First  Department,  March  8,  1912. 

Husband  and  wife  ~  divorce— failure  to  establish  adultery  of 

defendant. 

Action  for  absolute  divorce.  Evidence  examined,  and  lield^  insufficient 
to  establish  the  adultery  of  the  defendant  and  that  an  interlocutory 
Judgment  for  the  plaintiff  should  be  reversed. 

Appeal  by  Anna  Thiel,  corespondent,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York  on 
the  21st  day  of  April,  1911,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term  in  an 
action  for  divorce. 

George  A.  Chregg  of  counsel  [Oregg  &  Franks  attorneys],  for 
the  appellant. 

Frederick  W.  Blocky  for  the  respondent. 

Clarke,  J. : 

The  complaint  alleges  upon  information  and  belief  that  on 
or  about  Thursday  of  ^each  and  every  week  during  the  years 
1905-6-7,  and  until  the  autumn  of  1908,  the  defendant  com- 
mitted adultery  with  one  Anna  Thiel  at  the  home  of  Mrs.  Anna 
Baumann  in  Woodside,  Queens  county,  N.  Y.  No  attempt 
was  made  to  prove  any  transaction  under  that  allegation.  The 
3d.  paragraph  of  the  complaint  alleged  upon  information  and 
belief  that  between  the  1st  day  of  January,  1905,  and  the 
commencement  of  this  action,  the  defendant  upon  many  occa- 
sions committed  adultery  with  said  Anna  Thiel,  but  at  what 
particular  times  and  places  plaintiff  is  unable  to  state. 

The  defendant,  the  husband,  after  interposing  a  verified 
answer,  withdrew  his  coimsel,  and  submitted  to  a  decree, 
being  present  in  court  upon  the  trial,  and  being  examined  by 
the  plaintiff  as  to  the  condition  of  his  property.    A  defense 
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was  interposed  by  the  cjorespondent,  Mrs.  Thiel,  and  the  appeal 
is  taken  by  her. 

Plaintiff  served  notice  that  upon  the  trial  she  would  under- 
take to  prove  under  the  general  allegation  in  paragraph  3  of 
the  complaint  a  specific  act  of  adultery  committed  by  the 
defendant  with  the  corespondent  named  in  the  complaint  in 
November,  1908,  at  253  Arlington  avenue,  in  Jersey  City,  N.  J. 
This  was  the  only  specific  act  about  which  evidence  was  given, 
and  this  was  given  by  Emily  Dunckelmann,  a  sister  of  Mrs. 
Thiel,  and,  if  believed,  was  enough  to  establish  the  cause  of 
action.  She  testified  that  her  sister  and  Mr.  Werner  called  at 
her  house  together.  "I  was  just  going  shopping,  and  I  said 
I  would  stay  at  home,  so  they  told  me  to  go  ahead,  that  I 
should  go  out  shopping.  I  intended  to  go  over  to  New  York  to 
the  stores,  which  they  said  I  should  do,  that  they  would  wait, 
but  on  the  way  I  changed  my  mind,  and  I  went  down  to  Jersey 
City,  *  *  *  and  I  returned  in,  I  guess,  between  an  hour  and 
a  quarter  and  an  hour  and  a  half.  *  *  *  When  I  left 
home  there  was  nobody  in  that  house  except  Mr.  Werner  and 
Mrs.  Thiel.  *  *  *  When  I  came  back  I  found  them  together 
in  my  room,  *  *  *  my  own  private  bedroom.  When  I  came 
up  to  the  door,  the  door  was  closed.  When  I  opened  the  door  and 
looked  in  the  defendant  and  the  corespondent  stood  in  front  of 
my  bed.  Mr.  Werner  was  clothed  in  underclothing,  that  is  all 
he  had  on.  Mrs.  Thiel  was  clothed  the  same,  she  only  had  on 
what  I  call  a  chemise;  *  *  *  thebed  *  *  *  wasmussedup. 
When  I  entered  the  room  I  didn't  say  anything.  I  reproached 
my  sister  and  said  was  not  she  afraid  that  Mrs.  Werner  would 
ever  hear  of  such  conduct;  that  I  didn't  like  anything  like  that 
going  on,  and  she  said  that  if  Mrs.  Werner  ever  found  out  about 
their  conduct  that  they  wotdd  leave  town  and  she  could  not 
do  anything.  *  *  *  After  I  found  them  in  the  room  I 
went  down  stairs  and  prepared  coffee.  *  *  *  The  defendant 
and  Mrs.  Thiel  both  came  down  stairs  after  that.  They  had 
coffee  with  me.  We  had  coffee  and  chatted  a  while  and  then 
they  left.    They  called  again  after  that   *   *   *   several  tim^s." 

The  cross-examination  of  Mrs.  Dunckelmann  shows  that  she 
left  her  husband  after  living  with  him  about  five  years;  that 
there  were  no  children  of  her  marriage;  she  refused  to  answer 
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whether  she  had  any  children  on  the  ground  that  she  might 
incriminate  herself;  that  she  had  a  hoarder  hy  the  name  of 
Martin  with  whom  she  was  living;  that  she  had  been  known 
for  a  long  time  as  Mrs.  Martin;  that  she  had  lived  with  differ- 
ent men  and  under  different  names.  She  testified :  ^  ^  I  thought 
niy  sister  was  able  to  take  care  of  herself;  I  didn't  consider  that 
it  was  a  proper  thing  for  my  sister  to  be  doing.  I  would  not 
have  reproached  her — I  didn't  consider  it  proper;  I  didn't  say 
*  be  careful,'  buti  said  ^  aren't  you  afraid  t '  It  was  not  my  busi- 
ness; I  only  told  her  I  did  not  like  it  being  done  in  the  house. 
I  mean  what  I  suefpected  —  that  she  had  been  committing  adul- 
tery with  Mr.  Werner,  and  the  only  impression  that  made  on  my 
mind  was  '  aren't  you  afraid  of  Mrs.  Werner  f'  *  *  *  and 
then  I  went  down  stairs  and  made  coffee  for  my  sister  and  Mr. 
Werner  and  they  came  down  and  I  sat  there  and  discussed  mat- 
ters in  general  with  them. "  And  there  is  a  letter  of  hers  in  evi- 
dence which  shows  that  she  had  little  or  no  moraUty.  But  why 
should  a  sister  testify  against  a  sister  ?  It  seems  that  all  of 
Mrs.  Tliel's  family,  her  mother  and  sister  and  brother,  had 
been  in  litigation  with  her,  first  over  her  husband's  will,  in 
which  she  had  succeeded  gainst  them  all,  and  then  in  a  suit 
by  her  for  money  loaned,  which  she  also  won,  and  that  she  had 
a  suit  for  slander  against  various  members  of  her  family  where 
they  had  called  her  a  false  will  maker.  It  seems,  further,  that 
not  only  was  this  suit  brought  for  divorce  upon  information 
given  to  the  plaintiff  by  Mrs.  Baumann,  Mrs.  Thiel's  mother, 
but  that  it  was  brought  by  the  Baumann's  attorney;  that  upon 
plaintiff's  own  testimony  the  information  upon  which  was  made 
the  allegations  of  the  complaint  of  the  acts  of  adultery  upon 
every  Thursday  for  four  years  had  not  been  given  to  her  at  all 
at  the  time  she  verified  the  complaint.  It  also  appears  that 
an  action  for  $10,000  for  the  alienation  of  her  husband's 
affections  was  also  brought  against  her  by  Mrs.  Werner  by 
the  same  attorney  who  appears  for  plaintiff  herein;  that  the 
plaintiff  and  the  defendant  still  live  in  the  same  house;  that 
a  mutual  arrangement  without  the  order  of  the  court  was 
made  for  alimony;  that  the  defendant  Werner  had  been 
brought  up  in  the  family  of  the  Baumanns  and  had  been 
App.  Div.— Vol.  CXLIX.        83 
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brought  over  to  this  country  by  them.  The  corespondent 
positively  and  absolutely  denies  all  acts  of  adultery  anywhere 
at  any  time. 

The  learned  court  in  his  opinion  said :  ^'  In  view  of  the  rela- 
tions between  the  defendant  and  the  corespondent  indicated 
by  her  letters  to  him,  and  testified  to  by  the  witness  Wulff,  I 
am  satisfied  with  the  testimony  as  to  the  alleged  act  of  miscon- 
duct in  Jersey  City."  Mrs.  Thiel  explains  the  letter  referred  to 
by  stating  that  there  had  been  a  quarrel  over  some  money 
which  she  had  loaned  and  that  she  was  asking  forgiveness  for 
the  language  she  had  used;  that  their  relations  had  been  that 
of  brother  and  sister  for  all  these  years  and  there  was  nothing 
else  in  it. 

The  testimony  of  Mrs.  Wulff  was  admitted  under  objection 
and  was  to  the  effect  that  she  was  the  proprietress  of  the 
Ardsley  Hotel  on  the  comer  of  Fourth  avenue  and  Thirty- 
second  street,  and  that  she  had  seen  defendant  Werner  may  be 
three  times  a  month  and  sometimes  twice.  '^  I  saw  him  a  dozen 
times,  *  *  *  three  or  four  years  ago; "  that  he  would  come 
in  the  afternoon  and  engage  a  room  and  that  Mrs.  Thiel  would 
come  there  and  meet  him  and  that  they  would  go  into  the  room 
and  spend  two  or  three  hours.  She  said  they  were  going  there 
for  a  couple  of  years.  It  is  claimed  that  Mrs.  Thiel  was  pointed 
out  to  this  witness  in  the  court  room  by  these  other  women, 
that  her  testimony  was  inadmissible  to  show  an  act  because  not 
particularized,  and  was  imbelievable  in  any  event. 

There  is  another  suspicious  matter.  Mrs.  Wulff  testified, 
on  being  recalled  for  further  cross-examination:  "  Before  Mrs. 
Werner  brought  these  pictures  to  me  [referring  to  the  photo- 
graph of  the  defendant  and  Mrs.  Thiel]  I  had  a  conversation 
with  Mr.  Werner,  the  defendant,  *  *  *  in  September  last, 
1910,  up  at  the  Ardsley  Hotel.  It  was  in  the  afternoon.  He  said 
you  know  me  well,  and  he  said,  may  be  some  day  he  got  some 
trouble  and  the  case  comes  up,  some  divorce  case.  *  *  *  Mr. 
Werner  said  this.  He  said  you  have  to  say  that  I  was  good 
and  you  know  us  well.  I  can't  swear  that  he  said  he  wanted 
a  divorce,  but  all  these  things  he  told  me.  *  *  *  Q.  Now, 
what  did  you  say  to  him  when  he  said  that  he  would  want  you 
to  come  to  court  and  testify  i    A.  He  said  to  get  notice  and  I 
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would  put  you  on  for  witneBs.  Q.  He  said  that  his  wife  would 
put  you  on  for  witness  ?  A.  He  didn't  say  his  wife;  he  said 
you  get  notice  that  you  will  be  put  on  as  witness.  Q.  And 
that  you  will  have  to  testify  that  I  was  here  with  that  lady  ? 
A.  Yes.  Q.  Is  that  what  he  said  to  you  ?  A.  That  is  what  he 
said.  Q.  There  is  no  doubt  in  your  mind  that  he  said  that  to 
you  ?  A.  No.  Q.  And  after  that  Mrs.  Werner  called  at  yoiur 
place  with  these  pictures  ?    A.  Yes." 

We  have  reached  the  conclusion  that  a  judgment  of  divorce 
should  not  be  granted  upon  this  record.  There  are  too  many 
suspicious  and  unexplained  matters.  The  previous  bitterly 
contested  family  litigation;  the  sweeping  allegations  of  mis- 
conduct, information  of  which  was  furnished  by  the  mother, 
with  no  attempt  to  substantiate  any  of  them  in  court;  the  hus- 
band and  wife  continuing  to  reside  in  the  same  house;  the 
action  for  money  damages  for  alienation  of  affections;  the 
withdrawal  of  all  defense  by  the  husband  after  having  submit- 
ted a  verified  answer  in  which  all  the  charges  were  denied;  the 
character  of  the  only  witness  who  testified  to  any  overt  act; 
the  production  of  the  keeper  of  the  hotel  as  a  witness  by  the 
husband;  the  furnishing  photographs  to  her  and  the  pointing 
out  of  the  corespondent  in  court,  are  some  of  the  things  which 
warrant  this  court  in  refusing  to  accept  the  testimony  as  to 
the  one  act  upon  which  alone  a  judgment  could  be  predicated. 
The  interlocutory  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Inorahah,  p.  J.,  McLaughlin,  Laughlin  and  Mh^ler,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 
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Edward  F.  McCarton,  as  Administrator,  etc.,  of  Edward 

McCarton,  Deceased,  Plaintiff,  v.  The  CrrY  of  New  York 

and  the  Board  of  Education  of  the  City  of  New  York, 

Defendants. 

First  Department,  March  8, 1910. 

Municipal  corporations -— negligence — nuiseuice — £edl  of  flagpole 
erected  on  school  building,  city  of  New  York— city  not  liable  — 
liability  of  board  of  education  ~  responsibility  for  neglect  of 
statutory  duties. 

The  objection  that  a  notice  of  intention  to  bring  an  action  against  a  city 
did  not  comply  with  the  statute  cannot  be  taken  for  the  first  time  upon 
appeal,  where  the  complaint  alleged  that  due  notice  as  required  by  law 
was  given,  for  had  the  objection  been  taken  at  trial  the  plaintiff  could 
have  amended  his  pleading  so  as  to  show  full  compliance  with  the 
statute. 

As  under  the  charter  of  the  city  of  New  York  the  care  and  control  of 
public  school  buildings  is  given  to  the  board  of  education  and  as  suit« 
in  relation  to  such  property  must  be  brought  in  the  name  of  said 
board,  although  the  title  to  the  property  is  vested  in  the  city —of  which 
charter  provisions  the  court  will  take  judicial  knowledge  —  the  city  itself 
is  not  liable  for  the  death  of  a  person  caused  by  the  fall  of  a  defective 
flagpole  erected  on  a  school  house. 

But  an  action  to  recover  for  a  death  so  caused  lies  against  the  municipal 
board  of  education  either  upon  the  theory  that  the  defective  flagpole 
was  a  nuisance  if  originally  unsafe,  or  upon  the  theory  of  negligence  if 
it  was  maintained  with  knowledge  that  it  had  subsequently  become 
dangerous. 

It  seems,  the  board  of  education  of  said  city  is  liable  for  the  neglect  of 
persons  whom  it  employs  to  perform  duties  imposed  upon  it  by  statute. 

Motion  by  the  plaintiff,  Edward  P.  McCarton,  as  adroinis- 
trator,  etc.,  for  a  new  trial  upon  a  case  containing  exceptions, 
ordered  to  be  heard  at  the  Appellate  Division  in  the  first  instance 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  at 
the  close  of  plaintiff's  case  on  a  trial  at  the  New  York  Trial 
Term  in  October,  1911. 

Herbert  C.  Smyth  [Roderic  Wellman  with  him  on  the  brief]^ 
for  the  plaintiff. 

Loyal  Leale  [Terence  Farley  with  him  on  the  brief],  for  the 
defendants. 
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Laughun,  J. : 

Counsel  for  the  defendants  attempt  to  sustain  the  action  of 
the  trial  court  upon  the  ground  that  the  complaint  fails  to 
allege  facts  showing  a  compliance  with  the  requirements  of 
chapter  572  of  the  Laws  of  1886  with  respect  to  filing  a  notice 
of  intention  to  bring  the  action  with  the  corporation  counsel  and 
of  section  261  of  the  Greater  New  York  charter  (Laws  of  1901, 
chap.  4:66,  as  amd.  by  Laws  of  1907,  chap.  677)  with  respect 
to  the  presentation  of  the  claim  to  the  comptroller.  It  is 
alleged  in  the  complaint  that  due  notice  of  the  accident  and  of 
the  claim  arising  thereunder  and  of  plaintiff's  intention  to 
bring  an  action  was  given  as  required  by  law  to  the  comptroller 
and  to  the  corporation  counsel  and  that  more  than  thirty  days 
have  elapsed  and  that  the  claim  has  not  been  adjusted.  The 
record  does  not  show  that  this  objection  was  taken  on  the  trial. 
If  it  had  been  there  taken  the  allegations  of  the  complaint  are 
sufficient  to  warrant  an  amendment  to  show  full  compliance 
with  the  requirements  of  these  statutory  provisions,  and,  there- 
fore, the  objection  cannot  prevail  here. 

On  the  trial  a  jury  was  impaneled  and  counsel  for  the  plain- 
tiff opened  the  case.  Thereupon  counsel  for  defendants  moved 
separately  in  behalf  of  each  to  dismiss  the  complaint  on  the 
ground  that  actionable  negligence  was  not  shown  and  in  behalf 
of  the  city  on  the  further  ground  that  it  was  not  liable  for  acts  or 
omissions  of  the  board  of  education.  The  motions  were  granted 
and  an  exception  was  duly  taken  and  counsel  for  plaintiff 
insisted  upon  his  right  to  go  to  trial  upon  the  theory  of  negli- 
gence on  the  part  of  each  defendant;  but  he  was  not  permitted 
to  do  so  and  an  exception  was  also  taken  to  the  refusal. 
Counsel  for  plaintiff  now  contends  that  he  was  entitled  to  go 
to  the  jury  not  only  upon  the  theory  of  negligence  but  also  on 
the  ground  of  liability  for  a  nuisance.  After  the  court  dis- 
missed the  complaint  coimsel  for  plaintiff  was  not  required  to 
ask  leave  to  proceed  with  the  trial,  and  the  rights  of  his  client 
would  have  been  fully  preserved  by  resting  on  the  exception  to 
the  ruling.  The  only  importance  to  be  attached  to  his  request 
to  proceed  with  the  trial  is  as  indicating  the  theory  of  the 
action. 

It  appears  that  on  the  30th  day  of  October,  1908,  the  dece- 
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dent  was  passing  along  One  Hundred  and  Sixty-sixth  street, 
a  public  highway  in  the  borough  of  the  Bronx,  New  York,  and 
was  struck  by  a  flagpole  about  seventy  feet  in  length,  which 
fell  from  the  roof  of  the  Morris  High  School  adjacent  to  the 
public  street,  and  he  died  from  the  injuries  inflicted.  The 
action  is  to  recover  the  pecuniary  loss  sustained  by  his  father. 
It  is  alleged  in  the  complaint  that  the  defendant  board 
of  education  is  a  corporation  duly  organized  under  the  laws 
of  New  York,  and  that  both  defendants  " own  and  control" 
the  high  school,  and  the  land  upon  which  it  is  erected,  for 
educational  purposes;  that  the  decedent's  death  was  caused 
"by  the  negligence  and  wrongful  acts  of  the  defendants, 
their  agents  and  servants,  in  the  erection,  maintenance  and 
control  of  said  flag  pole  and  its  appurtenances,"  and  that 
the  defendants  "  maintained  said  building  and  the  flag  pole 
thereon  with  the  said  flag  pole  in  an  unsafe,  threaten- 
ing and  dangerous  condition,  for  a  long  period  of  time 
prior  to  said  accident,  and  the  defendants  had  knowledge 
thereof."  Ordinarily  these  allegations  would  be  sufficient  to 
entitle  the  plaintiff  to  go  to  trial  on  the  theory  that  he  might 
be  able  to  prove  the  facts;  but  where  a  municipal  corporation 
is  a  defendant,  and  its  rights,  powers  and  duties  in  the  premises 
are  prescribed  by  public  law  of  which  the  court  takes  judicial 
notice,  the  question  as  to  whether  it  is  chargeable  with  negli- 
gence or  with  having  created,  or  with  maintaining  a  nuisance 
with  respect  to  a  building  used  for  educational  purposes  is  to  be 
determined  by  the  provisions  of  the  statute;  and  where,  as  here, 
it  appears  that  the  city  could  not  have  erected  or  maintained 
the  building  and  that  the  entire  custody  and  control  of  the 
building  was  in  the  other  defendant,  the  court  was  justified  in 
dismissing  the  complaint  as  to  the  city  without  going  through 
the  useless  ceremony  of  receiving  proof,  or  offers  to  prove,  on 
the  part  of  the  plaintiff.  By  virtue  of  the  provisions  of  sec- 
tion 1055  of  the  Greater  New  York  charter  the  title  to  all  prop- 
erty, both  real  and  personal,  acquired  by  purchase,  bequest 
or  devise,  for  school  or  educational  purposes  is  vested  in  the 
city,  but  the  care  and  control  of  the  property  is  given  to  the 
board  of  education,  and  it  is  expressly  provided  that  suits  in 
relation  to  such  property  shall  be  brought  in  the  name  of  said 
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board.  Section  1064  of  the  charter  (as  amd.  by  Laws  of  1903, 
chap.  43)  provides  that  the  board  of  education  shall  submit 
estimates  of  funds  required  for  educational  purposes  for  each 
fiscal  year,  and  that  it  shall  administer  the  moneys  appropri- 
ated or  available  for  such  purpose.  Section  1066  authorizes 
it  to  lease  property  required  for  educational  purposes.  Sec- 
tion 1067  authorizes  the  board  of  education  to  appoint  a  super- 
intendent of  school  buildings  and  other  subordinates  and  to 
suspend  or  remove  them  for  cause,  and  section  1068  authorizes 
it  to  prescribe  their  duties,  and  sections  1071  and  1073  give 
the  board  directly,  and  through  its  appointee,  the  superin- 
tendent of  school  buildings,  who  is  declared  to  be  its  execu- 
tive officer  and  subject  to  the  by-laws,  control  of  the  selec- 
tion and  acquisition  of  sites,  and  the  preparation  of  plans 
for  and  erection  of  new  buildings  for  school  purposes  and 
the  alteration  and  repair  of  existing  buildings;  and  the  duty 
is  expressly  enjoined  upon  it  to  make  such  provision  by  its 
by-laws  "as  will  secure  prompt  and  efficient  service  for  the 
*  *  *  erection  of  new  buildings  for  school  purposes,  and  for 
the  alteration  and  repair  of  existing  buildings."  It  is  quite 
evident  from  these  statutory  provisions  that  the  city  could  not 
be  responsible  for  the  acquisition  or  erection,  or  maintenance 
of  the  school  building  in  question,  and,  therefore,  it  is  not 
liable  on  the  theory  that  it  has  erected  or  was  maintaining  a 
nuisance  (see  Uggla  v.  BrokaWy  117  App.  Div.  586),  and  it  fol- 
lows that  the  city  is  not  liable  on  the  theory  of  negligence  for 
the  acts  or  omissions  of  the  board  of  education.  {Ham  v. 
Mayor,  70  N.  T.  459.) 

I  am  of  opinion,  however,  that  the  complaint  states  a  good 
cause  of  action  against  the  board  of  education.  If  it  erected  or 
maintained  this  flagpole,  which  was  unfit  for  the  purpose  in 
that  it  was  rotten  and  never  should  have  been  selected  for  such 
use,  in  a  position  to  endanger  the  Uves  of  those  lawfully  in  the 
vicinity  of  the  building,  with  notice,  as  alleged  and  as  stated 
in  the  opening,  that  it  was  in  an  unsafe  condition,  it  is  clearly 
liable,  either  upon  the  theory  of  having  erected  or  of  maintain- 
ing a  nuisance,  depending  upon  whether  the  original  erection 
was  unsafe,  or  the  fiagpole  was  maintained  with  actual  knowl- 
edge that  it  was  in  a  dangerous  condition,  or  upon  the  theory 


Digiti 


zed  by  Google 


520  McCakton  v.  City  of  New  York. 

First  Department,  March,  1912.  [VoL  149. 

of  negligence,  depending  upon  its  failure  to  perform  its  statu- 
tory duty  to  provide  for  "  prompt  and  efficient "  repairs.  {Ahem 
V.  Steele^  115 N.  T.  203;  UgglaY. BrokaWj  supra;  Wahrman 
V.  Board  of  Educatioriy  187  N.  Y.  331;  Ba^ett  v.  Fish,  75  id. 
303.)  Here,  not  only  was  the  power  given  to  the  hoard  of  edu- 
cation to  determine  whether  or  not  the  school  huilding  should 
be  used,  but  with  respect  to  construction,  alterations  and 
repairs,  and  for  its  own  negligence,  at  least,  it  is  clearly  liable. 
(Dillon  Mun.  Corp.  [5th  ed.]  2889;  Higbte  v.  Board  of  Edvca- 
Hon,  122  App.  Div.  483.)  I  do  not  deem  it  necessary  at  this 
time  to  consider  at  length  whether  the  dictum  in  Wahrman  v. 
Board  of  Education  {supra\  to  the  effect  that  the  rule  of 
respondeat  superior  does  not  apply  to  the  board  of  education 
with  respect  to  any  of  its  "  subordinate  officers  or  servants  "  is 
soimd  and  should  be  followed,  but  it  would  seem  that  the  board 
must  be  liable  for  the  neglect  of  those  whom  it  employs  to  per- 
form duties,  not  devolving  on  such  employees,  but  upon  it  by 
statute.  (See  Higbie  v.  Board  of  Educatioriy  supra ;  Bieling 
V.  City  of  Brooklyn^  120  N.  Y.  98,  105  et  seq.;  Moestv.  City  of 
Buffalo^  116  App.  Div.  657;  affd.,  193  N.  Y.  615.) 

It  follows,  therefore,  that  the  exceptions  to  the  dismissal  of 
the  complaint  as  against  the  city  should  be  overruled  and  judg- 
ment directed  for  the  city,  and  the  exceptions  to  the  dismissal 
as  to  the  board  of  education  sustained  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  McLAuamJN,  Scott  and  Miller,  JJ.,  concurred. 

As  to  the  city,  exceptions  overruled  and  judgment  ordered 
for  the  city;  as  to  the  board  of  educatioQ,  exceptions  sustained 
and  new  trial  ordered,  costs  to  plaintiff  to  abide  event.  Order 
to  be  settled  on  notice. 
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James  Miles,  Respondent,  v,  Terry  &  Tench   Company, 

Appellant. 

First  Department,  March  8,  1912. 

NegliS^nce  —  injury  by  fiall  of  derrick  boom  —  accident  caused  by  fail- 
ure to  inspect  —  erroneous  charge  — improper  use  of  derrick — appeal 
—  new  trial  —  submission  of  case  on  erroneous  theory. 

Where  i)er8onal  injury  caused  by  the  boom  of  a  derrick  rented  to  the 
plaintifTs  master  by  the  defendant,  who  furnished  the  engineer  and 
another  man  for  operating  it  was  caused  not  by  the  negligent  operation 
of  the  appliance,  but,  on  the  contrary,  wcus  due  to  a  failure  to  inspect  the 
appliance  which  might  or  might  not  have  disclosed  the  fact  that  a  key 
in  the  braking  apparatus  had  worked  loose,  it  is  error  to  allow  the  jury 
to  find  the  defendant  negligent  in  failing  to  exercise  due  care  in  using 
the  derrick,  for  the  only  basis  for  negligence  was  the  failure  to  inspect 
and  repair. 

For  such  error  a  new  trial  will  be  granted  although  there  is  no  exception 
to  the  charge,  for  the  jury  might  have  found  that  a  proper  inspection 
would  not  have  revealed  the  looseness  of  the  key. 

Appeal  by  the  defendant,  the  Terry  &  Tench  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  oflfioe  of  the  clerk  of  the  county  of  New 
York  on  the  26th  day  of  April,  1911,  upon  the  verdict  of  a 
jury  for  $2,000,  and  also  from  an  order  entered  in  said  clerk^s 
office  on  the  same  day  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

James  B.  Henney  [Owen  F.  Hughes  with  him  on  the  brief), 
for  the  appellant. 

Comelivs  J.  Earley  [S.  J.  Bischoff  with  him  on  the  brief], 
for  the  respondent. 

Latjghlin,  J. : 

This  action  is  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  on  the  8th  day  of  November, 
1908,  while  in  the  employ  of  one  Bonner,  and  in  the  perform- 
ance of  duty,  giving  signals  to  an  engineer  in  charge  of  a  hoist- 
ing engine  on  a  floating  derrick  used  in  imloading  earth  from 
a  scow  and  dumping  it  for  filling,  in  the  construction  of  a  dock 
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at  Oak  Point,  on  the  East  river,  at  the  foot  of  East  One  Hun- 
dred and  Sixty-second  street.     One  McPherson  was  interested 
with  Bonner  in  the  work  and  in  the  profits.    The  derrick  and 
hoisting  apparatus  were  owned  by  defendant  and  rented  to 
Bonner  imder  a  contract  by  which  defendant  also  furnished 
the  engineer  and  another  man,  and  received  twenty  or  twenty- 
two  dollars  per  day  for  the  use  of  the  scow,  hoistings  engine 
and  derrick,  and  for  the  services  of  the  two  men.     Bonner  pro- 
vided the  bucket  which  was  used  to  hoist  the  earth,  and  fur- 
nished the  coal  to  run  the  engine.     Immediately  preceding  the 
accident  plaintiff  signaled  the  engineer  to  raise  the  bucket  and 
swing  it  over  to  the  dumpmg  ground,  and  this  signal  having 
been  obeyed,  he  gave  another  signal  .at  the  proper  time  to 
empty  the  bucket.    The  engineer  attempted  to  obey  that  sig- 
nal by  applying  a  friction  brake,  but  the  lever  which  controlled 
the  brake  failed  to  respond,  owing  to  the  fact  that  a  key  which 
held  the  lever  of  the  friction  brake  to  the  shaft  had  worked 
loose  and  slipped  out.    This  failure  of  the  machinery  to  operate 
properly  and  the  efforts  of  the  engineer,  in  the  emergency,  to 
control  it,  resulted  in  the  bending  or  breaking  of  the  boom  of 
the  derrick,  causiag  it  to  strike  and  injure  plaintiff.     It  was 
the  duty  of  the  engineer  to  inspect  the  machinery  and  appli- 
ances, including  said  key.     The  evidence  tends  to  show  that 
the  key  became  loose  and  worked  out  gradually,  and  would 
have  warranted  the  jury  in  finding  that  by  proper  inspec- 
tion it  would  have  been  discovered  that  it  was  working  loose 
sufficiently  long  before  the  accident  to  have  afforded  reason- 
able time  for  repairs.    The  accident  occurred  on  a  Sunday 
morning,  after  the  machinery  had  been  in  operation  only  a 
few  minutes.     The  issues  became  somewhat  confused    by  an 
effort,  on  the  part  of  the  defendant,  to  show  that  the  work 
was  prosecuted  on  Sunday  without  its  knowledge  or  consent, 
and  pursuant  to  an  arrangement  between  its  engineer  and 
Bonner  and  McPherson,  by  which  the  latter  agreed  to  pay  the 
engineer  for  the  overtime.    This  evidence  does  not  prirport  to 
show  an  agreement  made  with  the  engineer  for  the  use  of  the 
hoisting  engine  and  appliances  for  Sunday,  and  it  is  fairly  to 
be  inferred  that  it  was  contemplated  that  the  defendant  should 
be  paid  the  same  as  for  the  use  of  the  machinery  and  services 
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^f  its  employees  on  other  days,  but  that  there  would  be  an 
additional  charge  referred  to  as  pay  for  overtime,  on  accoimt 
^f  Working  Simday,  and  that  McPherson  had  agreed  to  pay 
**i©  defendant's  engineer  for  all  charges  for  overtime  on  the 
'^ork.     It  is  scarcely  susceptible  of  the  construction  that  the 
engineer  was  to  be  fully  paid  by  McPherson  for  the  services 
^^ndered  on  Sunday.     That  evidence,  however,  is  not  very 
^^aaterial,  for  the  reason  that  the  accident  was  not  caused  by 
^"^^ffligent  operation  of  the  hoisting  machinery  and  appliances 
on  the  morning  of  the  accident,  which  would  give  rise  to  a 
question  as  to  whether  the  engineer  was,  in  the  circumstances, 
still  to  be  regarded  as  in  the  employ  of  the  defendant,  or 
'^nether  his  services  were  taken  over  by  Bonner  and  McPher- 
fipn  for  that  day,  under  the  ruling  of  Higgins  v.  Western 
E^^'^n  Telegraph  Co.  (156  N.  Y.  75)  and  kindred  authorities. 
e  iiegligence  which  caused  the  accident  was  failure  to  prop- 
y  inspect  the  machinery  and  appliances.    That  duty  devolved 
-be  engineeTy  and  in  performing  it  he  was  acting  for  the 
enaant,  and  the  evidence  tends  to  show  that  a  proper  inspec- 
^  on  Satxxxday  would  have  disclosed  the  fact  that  the  key 
K     •      ^^  ^^*®  working  loose.     The  case,  however,  was  not 
.  ^^^^**®^    "to  the  jury  on  that  theory,  although  there  is  no 
,        ^^^^  *o     sustain  the  verdict  on  any  other  theory.     The 
^  w:'!^!  court  evidently  was  of  opmion  that  since  the 
y^  ^a.^  not  in  the  employ  of  the  defendant,  it  could  not 
.   that   the  defendant  owed  him  any  duty  to  inspect  the 
ineiy      ^^^  appliances.     The  court  in  the  charge  drew 
^^^  to    the  evidence  with  respect  to  inspection,  and  coun- 
or  def  ^-^^^^^  evidently  imderstood  the  court  to  instruct 
J^  *i^^%.t  it  was  the  duty  of  the  defendant  to  inspect  the 
.         ®^>    ,and  he  took  an  exception  to  the  charge  on  that 
,  ^^^5)ressly  stated  that  it  was  taken  upon  that  theory, 

^^^  "tliat  there  was  any  duty  on  the  part  of  defendant 
^^®P^*  tlxe  machinery,  and  that  the  question  for  the  jury 
^  ^tennix^^  ^as  whether  the  defendant  exercised  such  care 
Jid.  cautioxx  "  in  using  that  instrumentality  which  a  prudent 
nan  ^ovild.  consider  necessary  under  all  the  circumstances  of 
tne  caae  to  prevent "  harm  to  one  in  plaintiff's  position,  which  is 
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in  subBtanoe  the  same  as  the  main  charge,  with  the  exception  of 
the  reference  to  the  evidence  relating  to  inspection.  This  was 
the  last  instruction  given  to  the  jury  on  the  subject,  and  it  is 
evident  that  the  jury  were  permitted  to  predicate  negligence, 
not  upon  a  failure  to  inspect  and  repair,  which  was  the  only 
failure  of  duty,  but  upon  the  failure  to  exercise  proper  care  in 
using  the  machinery  and  appliances,  or  in  furnishing  them 
originally,  and,  although  the  point  is  not  presented  by  excep- 
tion, we  are  of  opinion  that  there  should  be  a  new  trial,  for 
the  reason  that  the  jury  might  have  found  that  proper  inspec- 
ion  would  not  have  revealed  the  looseness  of  the  key. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

McLiAuamjN,  Clarke  and  Miller,  JJ.,  concurred. 

Ingraham,  p.  J.  : 

I  concur  in  result  on  the  ground  that  the  finding  that  the 
defendant  was  negligent  is  against  the  evidence. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Samuel  Kearney,  Eespondent,  r.  Henry  L.  Hanlden,  Doing 
Business  under  the  Firm  Name  and  Style  of  Henry  Han- 
lien  &  Son,  Appellant. 

First  Department,  March  8,  1912. 

Kaster  and  servant  — negligence  —  injury  by  revolving  derrick — 8afe 
placeto  work— when  rule  not  applicable  —  change  of  conditions  by 
servants — assumption  of  risk — action  at  common  law— Labor  Law. 

Ordinarily  the  duty  of  a  master  to  furnish  his  servants  a  safe  place  in 
which  to  work  applies  to  permanent  conditions.  It  does  not  apply 
where  the  place  itself  is  safe  but  is  rendered  unsafe  by  the  negligence  of 
fellow-servants. 

Thus,  where  employees  in  a  stoneyard  were  constantly  required  to 
change  the  position  of  heavy  blocks  of  stone  and  placed  one  of  them  so 
near  to  a  revolving  derrick  that  the  plaintifT,  an  employee  of  thirteen 
years^  exx)erjence  at  the  work,  wa^  caught  between  the  stone  and  part  of 
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a  house  at  the  base  of  the  derrick  when  it  revolved,  the  master  cannot 
be  charged  with  liability  in  failing  to  furnish  a  safe  place  to  work. 

Moreover,  considering  the  length  of  time  the  plaintiff  had  worked  in  the 
yard  under  shnilar  conditions  and  as  he  had  ox)erated  the  derrick  him. 
self,  he  was  chargeable  with  knowledge  that  he  might  be  caught  in  the 
manner  aforesaid,  and  when  he  placed  himself  in  the  position  where 
the  accident  might  occur  he  assumed  the  risk,  the  action  being  at 
common  law. 

Section  202  of  the  Labor  Law  relating  to  assumption  of  risk  has  no  appli- 
cation where  the  action  is  at  common  law.  But,  it  seems^  that  where 
said  statute  is  applicable  it  only  requires  the  submission  of  the  assump- 
tion of  risk  to  the  jury  in  the  first  instance  and  the  court  may  still  set 
aside  the  verdict  on  that  issue  as  against  the  weight  of  evidence. 

Appeal  by  the  defendant,  Henry  L.  Hanlien,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  New  York  on  the 
20th  day  of  July,  1911,  upon  the  verdict  of  a  jury  for  $1,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  18th 
day  of  July,  1911,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

E.  Clyde  Sherwood  [Allen  E.  Brosmith  and  William  B. 
Davis  with  him  on  the  brief],  for  the  appellant. 

William  A,  ReynoldSy  for  the  respondent. 

Laughlin,  J. :  . 

The  action  is  brought  to  recover  damages  for  personal  inju- 
ries sustained  by  the  plaintiff  while  in  the  employ  of  the  defend- 
ant on  the  19th  day  of  July,  1909,  in  a  stoneyard  on  premises 
known  as  400-417  One  Himdred  and  First  street.  The  liabil- 
ity is  predicated  wholly  upon  the  common  law.  It  is  charged 
that  the  defendant  failed  to  furnish  the  plaintiff  a  safe  place 
in  which  to  perform  his  duties  and  a  sufficient  number  of  fel- 
low-servants, and  operated  a  derrick  negligently  constructed, 
and  failed  to  promulgate  and  enforce  necessary  rules  for  the 
safety  of  the  plaintiff.  The  answer  put  in  issue  the  allegations 
of  the  complaint  charging  the  defendant  with  negligence,  and 
further  pleaded  that  the  plaintiff,  with  full  knowledge  of  the 
conditions,  assumed  the  risk  of  injury  from  the  cause  which 
resulted  in  the  injuries  of  which  he  complains. 

The  plaintiff  had  been  employed  in  the  yard  for  a  period  of 
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about  thirteen  years,  during  which  time  the  conditions  remained 
substantially  the  same.  His  duties  were  not  confined  to  any 
particular  work,  but  he  did  any  work  required  in  the  yard, 
which  was  used  for  cutting  and  dressing  blocks  of  stone  weigh- 
ing from  ten  to  sixteen  tons.  There  was  a  boom  derrick  oper- 
ated by  electricity  in  the  center  of  the  yard,  and  all  the  blocks 
of  stone  in  the  rough  were  brought  in  and  deposited  near  it 
and  left  there  until  it  became  necessary  to  move  them  to  other 
points  to  be  sawed,  cut  or  dressed.  The  base  of  the  mast  of 
the  derrick  and  the  electric  controller  and  levers  and  drum  were 
inclosed  in  a  small  octagonal  building,  with  a  door  on  either 
side  and  three  windows.  The  derrick  was  operated  by  an 
engineer  who  stood  within  the  inclosure.  The  floor  of  this 
octagonal  building  was  four  and  one-half  feet  above  the  ground, 
and  at  each  door  there  were  three  steps  leading  from  the  ground 
into  the  building.  Each  door  formed  one  of  the  octagonal  sides 
of  the  building,  and  three  of  the  other  sides  were  solid,  and  the 
windows  were  in  the  remaining  three.  About  on  a  level  with 
the  floor,  and  at  the  angle  of  each  door  and  the  next  octagonal 
side  on  the  right-hand  side  of  the  door  as  one  entered,  a  piece 
of  timber  projected  out  beyond  the  angles  of  the  building 
eleven  inches.  The  other  dimensions  are  not  given,  but  these 
projections  are  described  as  knobs,  and  at  the  outer  end  of 
each  a  brace  running  from  it  to  the  boom  was  fastened.  A 
block  of  stone  weighing  about  fourteen  tons  had  been  brought 
to  the  yard  and  left  on  the  ground,  with  the  end  towards  the 
engine  house,  and  quite  near  to  it.  The  plaintiff  and  a  fellow- 
employee  were  directed  by  the  foreman  to  have  this  block  of 
stone  moved  to  another  place  in  the  yard,  and  after  they 
had  passed  a  chain  around  the  stone  and  while  plaintiff  was 
engaged  in  removing  some  lumber  so  that  the  stone  would 
swing  clear  when  hoisted,  the  derrick  revolved  a  distance  of  a 
quarter  of  a  circle  and  pinned  him  between  the  stone  and  one 
of  these  knobs,  injuring  him  severely.  The  engine  house 
revolved  with  the  arm  of  the  derrick,  and  made  a  complete 
revolution  in  twenty  seconds,  and  thus  from  the  time  it  started 
imtil  it  came  in  contact  with  the  plaintiff  only  about  five 
seconds  elapsed.  No  signal  was  given  that  the  derrick  would 
be  revolved,  and,  owing  to  the  other  noises  in  the  yard,  the 
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plaintiff  did  not  hear  it  moving.  According  to  the  testimony 
of  the  plaintiff  the  custom  was,  for  men  desiring  to  have 
the  derrick  swung  to  a  particular  place,  to  give  the  engineer 
a  signal  when  they  were  ready;  and  the  evidence  shows  that 
neither  the  plaintiff  nor  his  fellow- workman  signaled  the  engi- 
neer to  move  it  on  this  occasion,  and  that  the  engineer  moved 
it  on  his  own  responsibihty.  The  engineer  testified  that  when 
he  saw  the  chainers,  as  they  are  called,  preparing  to  have  a 
stone  moved,  it  was  customary  for  him  to  swing  the  arm  of 
the  derrick  around  to  move  the  same  without  any  signal.  The 
construction  of  the  engiae  house  was  such  that,  from  the  posi- 
tion occupied  by  the  engineer  in  the  performance  of  his  duty, 
he  was  unable  to  see  the  plaintiff  at  the  time  of  the  accident 
or  to  discover  that  the  plaintiff  was  in  a  position  of  danger. 

The  court  submitted  the  case  to  the  jury  upon  the  theory 
that  it  was  a  question  of  fact  for  the  jury  to  determine  whether 
the  defendant  should  have  made  rules  regulating  the  duties 
of  his  employees,  or  requiring  the  giving  of  notice  or  warmng 
to  those  exposed  to  danger  of  injury  from  the  derrick,  and  in 
that  connection  the  court  instructed  the  jury  that  if  the  plain- 
tiff knew  the  danger  he  was  quite  as  negUgent  in  placing 
himself  in  a  position  of  danger  as  was  his  employer,  but 
left  it  to  the  jury  to  determine  whether  the  plaintiff  knew 
and  appreciated  the  danger.  The  jury  were  further  instructed 
that  the  engineer  was  a  ooservant,  and  there  could  be  no 
recovery  for  any  negligence  on  his  part,  but  that  if  the  engi- 
neer and  the  defendant  were  both  negUgent,  then  there  might 
be  a  recovery.  On  the  question  of  assumption  of  risk,  how- 
ever, the  court  instructed  the  jury,  in  effect,  that  no  risk  is 
assumed  by  the  servant  until  the  master  has  performed  the 
duties  devolving  upon  him.  The  court  also,  at  the  request  of 
the  attorney  for  the  plaintiff,  instructed  the  jury  that  "it 
was  an  absolute  duty  on  the  part  of  the  defendant  to  fur- 
nish the  plaintiff  with  a  safe  place  to  work  and  he  cannot 
delegate  that  duty;"  and  coimsel  for  the  defendant  duly 
excepted. 

This  was  the  last  instruction  given  by  the  court.  I  am  of 
opinion  that  it  was  erroneous,  as  applied  to  the  facts  of  this 
case.  The  place  in  which  the  plaintiff  was  working  was  con- 
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stantly  changing  with  the  movement  of  material  about  the 
yard.  The  injury  was  not  owing  to  the  fact  that  a  safe  place 
for  the  performance  of  his  work  was  not  furnished  and  main- 
tained by  his  employer.  The  doctrine  of  safe  place  ordinarily 
applies  only  to  permanent  conditions.  It  has  no  application 
where  the  place  itself  is  safe,  but  is  rendered  unsafe  by  the 
negUgence  of  other  employees.  For  instance  if  a  man  should 
be  placed  at  work  where  another  employee  in  charge  of  a  team 
may  drive  a  wagon  against  him,  that  does  not  constitute  the 
place  an  unsafe  one  within  this  doctrine.  The  place  here  was 
a  stone  yard.  It  did  not  give  way  or  cave  in.  No  fixed  struc- 
ture or  appUance  collapsed  or  toppled  over.  The  men  in  charge 
of  the  work  of  moving  these  heavy  stones  about  to  be  sawed 
and  dressed,  could  place  them  where  they  saw  fit.  These  were 
details  of  the  work  for  which  the  master  cannot  be  held 
responsible.  K  the  men  saw  fit  to  place  a  large  block  of  stone 
so  near  this  octagonal  building  that  its  projecting  angles  when 
revolving  would  pinion  them  between  the  engine  house  and 
the  stone,  or  so  near  that  the  two  projections  described  would 
likewise  pinion  them,  those  were  risks  of  the  business  which, 
at  common  law,  were  assumed  by  the  employee.  In  view  of 
the  length  of  time  plaintiff  had  worked  in  this  yard,  under  like 
conditions  and  of  the  fact  that  at  times  he  had  operated  the 
derrick  himself  he  was  chargeable  with  knowledge  not  only 
that  the  engine  house  was  there,  but  that  its  projections  might, 
when  it  was  revolved,  pinch  or  pinion  him,  if  he  placed  him- 
self between  a  block  of  stone  and  the  revolving  derrick  suflS- 
ciently  near,  and,  therefore,  at  common  law  he  assumed  the 
risk  as  matter  of  law.  (Powers  v.  JV.  F".,  Lake  Erie  &  W. 
R.  R.  Co.,  98  N.  Y.  274;  Gibson  v.  Erie  R.  Co.,  68  id.  449; 
De  Forest  v.  Jewett,  88  id.  264.)  It  is  not  claimed  that  sec- 
tion 202  of  the  Labor  Law  (Consol.  Laws,  chap.  81;  Laws 
of  1909,  chap.  86),  which  changes  the  common-law  rule  of 
assumption  of  risk  and  makes  it  a  question  of  fact  for  the  jury, 
is  applicable  to  this  case,  and  it  is,  therefore,  unnecessary  to 
express  any  opinion  thereon;  but  it  may  be  observed  that  if  it 
were  applicable,  it  would  only  require  the  submission  of  the 
question  to  the  jury  in  the  first  instance,  which  has  been  done 
here,  and  the  verdict  might  still  be  set  aside  as  against  the 
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weight  of  evidence  on  that  point,  and  should  be  even  if  the 
statute  were  appUcable. 

It  follows  that  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

McLaughlin  and  Clarke,  JJ.,  concurred;  Ingraham,  P.  J., 
and  Miller,  J.,  concurred  on  the  ground  that  there  was  no 
evidence  to  justify  a  finding  that  the  defendant  was  negligent. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Herman  Bergdorf,  Deceased. 

Guaranty  Trust  Company  of  New  York,  Petitioner,  Appel- 
lant; William  Junghans  and  Gustav  Engelke,  Executors, 
etc.,  of  Herman  Bergdorf,  Deceased,  Eespondents. 

First  Department,  March  8,  1912. 

Ck>rporatioxis  —  merger  and  consolidation  distinguished — wiU  — execu- 
tors and  trustees  —  appointment  of  trust  company  —  effect  of  merger 
with  other  trust  company. 

There  is  a  distinction  between  a  consolidation  and  merger  of  corxx>rations. 
Upon  a  consolidation  a  new  corporation  comes  into  existence,  and  the 
prior  corporations  cease  to  exist.  Upon  a  merger  the  existence  of  one 
of  the  corporations  is  continued  without  the  formation  of  a  new  corpo- 
ration, the  others  being  merged  in  it.  The  continuing  corporation 
becomes  the  successor  of  the  merged  corporations  subject  to  the  rights 
and  obligations  imposed  by  statute. 

Where  a  will  named  as  executors  and  trustees  two  individuals  and  a  cer- 
tain trust  company  '^and  the  survivors  and  successors  of  them/^  a  trust 
company  into  which  the  company  name  was  merged,  pursuant  to  the 
Banking  Law  prior  to  the  death  of  the  testator,  is  entitled  to  act  as 
executor  and  trustee. 

Appeal  by  the  petitioner,  the  Guaranty  Trust  Company  of 

New  York,  from  an  order  of  the  Surrogate's  Court  of  the 

ooimty  of  New  York,  entered  in  said  Surrogate's  Court  on  the 

26th  day  of  April,  1911,  denying  the  appellant's  petition  for 

App.  Div.— Vol.  CXLIX.        34 
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letters  testamentary  as  one  of  the  executors  of  the  last  will  and 
testament  of  Herman  Bergdorf,  deceased. 

Charles  Howland  Russell  \Russel  S.  Coutant  with  him  on 
the  brief],  for  the  appellant. 

Herbert  C.  Brinckerhoff  [John  Patterson  with  him  on  the 
brief],  for  the  respondents. 

Laughlin,  J. : 

The  will  was  made  on  the  2d  day  of  November,  1904,  and  by 
the  7th  clause  thereof  the  testator  nominated  and  appointed  as 
executors  of  the  will  and  trustees  of  the  trusts  therein  created, 
two  individuals,  one  of  whom  he  referred  to  as  ^^  my  friend,"  and 
the  Morton  Trust  Company,  and  after  these  designations  the 
sentence  ended  as  follows:  "  all  of  the  city  of  New  York,  in  the 
State  of  New  York,  and  the  survivors  and  successors  of  them." 
The  Morton  Trust  Company  was  duly  merged  into  the  Guar- 
anty Trust  Company  of  New  York,  the  appellant,  pursuant 
to  the  provisions  of  sections  36  to  40,  inclusive,  of  the  Bank- 
ing Law  (Consol.  Laws,  chap.  2;  Laws  of  1909,  chap.  10),  on 
the  27th  day  of  Januaiy,  1910,  and  the  testator  died  on  the 
17th  day  of  January,  1911.  The  will  has  been  duly  admitted 
to  probate  and  letters  testamentary  have  been  issued  to  the 
individual  executors  and  trustees.  A  petition  for  letters  was 
duly  presented  by  the  appellant,  claiming  to  be  entitled  thereto 
on  the  groimd  that  it  is  the  successor  of  the  corporate  executor 
and  trustee  named  in  the  will,  and  the  application  was  denied 
and  it  appealed.  Section  36  of  the  Banking  Law,  which  clearly 
and  concededly  authorized  the  merger  of  the  Morton  Trust 
Company  into  the  appellant  company,  prescribes  the  method 
of  merger,  which  is,  in  substance,  that  the  board  of  directors 
enter  into  an  agreement  imder  seal,  subject  to  the  approval  of 
the  Superintendent  of  Banks,  which  may  provide  that  the  two 
or  more  corporations  merged  may  continue  to  have  the  name 
of  one  of  them.  Section  37  provides  for  the  submission  of  the 
merger  agreement  to  the  stockholders  and  for  the  proceedings 
at  the  meeting  of  the  stockholders  to  vote  thereon,  and  for 
the  filing  and  preservation  of  the  records  thereof,  and  the 
vote  of  stockholders  essential  to  a  merger,  and  further  pro- 
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vides  that  if  such  vote  be  cast  the  merger  shall  become 
effective  pursuant  to  the  agreement.  Section  39  declares  the 
eflfect  of  the  merger  as  follows:  "  Upon  the  merger  of  any  cor- 
poration in  the  manner  herem  provided  all  and  singular  the 
rights,  franchises  and  interests  of  the  said  corporation  so 
merged  in  and  to  every  species  of  property,  real,  personal  and 
mixed,  and  things  in  action  thereunto  belonging  shall  be 
deemed  to  be  transferred  to  and  vested  in  such  corporation  into 
which  it  has  been  merged,  without  any  other  deed  or  transfer, 
and  said  last  named  corporation  shall  hold  and  enjoy  the  same 
and  all  rights  of  property,  franchises  and  interests  in  the  same 
manner  and  to  the  same  extent  as  if  the  said  corporation  so 
merged  should  have  continued  to  retain  the  title  and  transact 
the  business  of  such  corporation;  and  the  title  and  real  estate 
acquired  by  the  said  corporation  so  merged  shall  not  be  deemed  ' 
to  revert  by  means  of  such  merger  or  anything  relating 
thereto/^ 

Section  40  declares  the  rights  of  creditors  and  others  having 
relations  with  the  merged  corporations  as  foUows:  ^'  The  rights 
of  creditors  of  any  corporation  that  shaU  be  so  merged  shall  not 
in  any  manner  be  impaired  by  any  such  merger,  nor  shall  any 
liability  or  obligation  for  the  payment  of  any  money  due  or  to 
become  due,  or  any  claim  or  demand,  in  any  manner  or  for 
any  cause  existing  against  such  corporation,  or  against  any 
stockholder  thereof,  be  in  any  manner  released  or  impaired,  and 
all  the  rights,  obUgations  and  relations  of  all  the  parties,  cred- 
itors, depositors,  trustees  and  beneficiaries  of  trusts  shall  remain 
unimpaired  by  the  merger,  but  such  corporation  into  which  the 
other  or  others  shall  be  merged  shall  succeed  to  all  such  rela- 
tions, obligations,  trusts  and  liabilities  and  be  held  liable  to  pay 
and  discharge  all  such  debts  and  liabilities,  and  to  perform  all 
such  trusts  of  the  merged  corporation  in  the  same  manner  as  if 
such  corporation  into  which  the  other  shall  become  merged  had 
itself  incurred  the  obligation  or  liability  or  assumed  the  relation 
or  trust,  and  the  stockholders  of  the  respective  corporations  so 
entering  into  such  agreement  shall  continue  subject  to  all  the 
liabilities,  claims  and  demands  existing  against  them  as  such 
at  or  before  such  merger,  and  no  suit,  action  or  other  proceed- 
ing then  pending  before  any  court  or  tribimal  in  which  any 
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corporation  that  may  be  merged  is  a  party  shall  be  deemed  to 
have  abated  or  discontinued  by  reason  of  any  such  merger,  but 
the  same  may  be  prosecuted  to  final  judgment  in  the  same 
manner  as  if  the  said  corporation  had  not  entered  into  the  said 
agreement,  or  the  said  last  named  corporation  may  be  substi- 
tuted in  the  place  of  any  corporation  so  merged  as  aforesaid,  by 
order  of  the  court  in  which  such  action,  suit  or  proceeding  may 
be  pending/' 

We  agree  with  the  contention  of  the  learned  counsel  for  the 
appellant  that  there  is  a  marked  difference  imder  our  statutes 
between  the  consolidation  and  the  merger  of  two  or  more  cor- 
porations, and  that  upon  a  consolidation  a  new  corporation 
springs  into  existence  and  the  prior  corporations  are  dissolved 
and  cease  to  exist  {People  ex  rel.  New  York  Phonograph  Co.  v. 
Ricey  57  Hun,  486;  affd.,  128  N.  Y.  591;  People  v.  New  York, 
a.  &  S.  L.  B.  R.  Co,,  129  id.  474;  Business  Corp.  Law  [Consol. 
Laws,  chap,  4;  Laws  of  1909,  chap.  12],  §§  7-11;  Eailroad  Law 
[Consol.  Laws,  chap.  49;  Laws  of  1910,  chap.  481],  §§  140-155. 
See,  also,  Railroad  Co.  v.  Georgia,  98  U.  S.  359),  while  under 
the  statutes  authorizing  a  merger  of  corporations,  one  is  con- 
tinued without  the  formation  of  a  new  corporation  and  the 
others  are  merged  in  it,  {Railroad  Co.  v.  Georgia,  supra; 
Lee  V.  Atlantic  Coast  Line  R.  Co.,  150  Fed.  Eep.  775.)  The 
Legislature  must  be  prestuned  to  have  known  these  well-recog- 
nized distinctions,  and,  by  omitting  any  reference  to  consoli- 
dation in  the  Banking  Law  and  providing  merely  for  a  merger 
of  banking  corporations,  it  must  have  intended  to  preserve  such 
distinctions.  The  corporation,  therefore,  the  name  of  which  is 
continued  and  into  which  the  others  are  merged  becomes  the 
successor  of  the  merged  corporations,  subject  to  the  rights  con- 
ferred and  the  obligations  imposed  by  statute. 

It  is  further  contended  by  the  learned  counsel  for  the  appel- 
lant that  the  history  of  these  sections  of  the  Banking  Law  and 
of  amendments  thereto  is  such  as  to  indicate  a  legislative  intent 
that  the  right  which  the  merged  corporation  had  to  become  one 
of  the  executors  and  trustees  of  the  will  was  conferred  upon 
and  continued  in  the  appellant  company  by  virtue  of  the  statu- 
tory provisions.  We  refrain  from  expressing  an  opinion  upon 
that  important  question  at  this  time,  for,  as  we  view   the 
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record,  it  is  not  necessarily  presented  for  decision.  It  is  suffi- 
cient, we  think,  to  establish  the  right  of  the  appellant  to  letters 
testamentary  that  it  is  the  successor  of  the  Morton  Trust  Com- 
pany, for  the  testator  not  only  designated  the  Morton  Trust 
Company  his  executor  and  trustee  but  Us  successors  as  well. 
The  word  "survivors  "  was  used,  which  could  have  reference 
only  to  the  individual  executors  and  trustees,  and  the  word  * '  suc- 
cessors "  was  used,  which  could  relate  only  to  the  corporate 
executor  and  trustee.  It  is  contended  that  this  provision  of  the 
will  and  other  references  therein  to  "  successors  "  are  suscepti- 
ble of  the  construction  that  they  refer  to  api)ointments  by  the 
Surrogate's  Court  pursuant  to  the  provisions  of  the  Code  of 
Civil  Procedure  (§§  2605,  2692,  2693,  2818)  of  successors  to 
executors  and  trustees  in  certain  instances.  He  was  appointing 
his  executors  and  trustees,  and  he  is  presumed  to  have  known  the 
law,  which  then  provided  for  the  appointment  of  successors^ 
not  by  him  but  by  the  court  in  certain  instances,  and  also  in 
effect  that  the  Morton  Trust  Company  might  go  out  of  exist- 
ence in  name  but  that  its  f  imctions  might  continue  and  be  per- 
formed by  a  corporation  into  which  it  merged,  which  would 
become  its  successor;  and  it  is  the  more  reasonable  view  that 
he  desired  such  successor  to  become  an  executor  and  trustee 
under  the  will.  The  fact  that  he  used  the  plural  number  in  each 
case  which  was  inapplicable  does  not,  I  think,  destroy  the  argu- 
ment, for  there  is  no  construction  which  affords  an  explana- 
tion of  the  use  of  the  plural  number. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  prayer  of  the  petition  granted, 
with  ten  dollars  costs. 

iKaBAHAM,  P.  J.,  McLaughlin,  Clarke  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
prayer  of  petition  granted,  with  ten  dollars  costs. 
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Nathan  0.  Mellen,  Eespondent,  v.  Athens  Hotel  Com- 
pany, Appellant,  Impleaded  with  E.  E.  Paul  Cobipany, 

Eespondent. 

First  Department,  March  8,  1912. 

Pleading  —  mechanic's  lien —  claim  of  defendant  against  codefendant 
— right  of  codefendant  to  answer  —  statute  construed  —  trial  ^  when 
cause  noticed  by  plaintiff  should  not  be  stricken  firom  calendar. 

It  is  the  intent  of  the  statute  that  all  controversies  arising  out  of  mechan- 
ics' liens  filed  against  the  same  lands  shall  be  determined  and  disposed 
of  in  a  single  suit,  as  is  shown  by  the  provision  that  if  more  than  one 
suit  be  brought,  they  shall  be  consolidated. 

The  statute  provides  that  controversies  between  codefendants  shall  be 
determined.  And  where  the  answer  of  one  defendant  makes  a  claim 
upon  a  codefendant  rather  than  upon  the  plaintiff,  the  answer  is  in 
effect  in  the  nature  of  a  complaint  to  which  the  codefendant  may  inter- 
pose an  answer  which  claimant  will  be  required  to  receive.  Such  claim 
against  a  codefendant  is  not  an  allegation  of  new  matter  in  an  answer 
to  which  a  reply  is  not  required  upon  the  ground  that  it  is  deemed  to  be 
controverted. 

A  suit  to  foreclose  a  lien,  at  issue  so  far  as  the  plaintiff  is  concerned,  win 
not  be  stricken  from  the  calendar  and  the  plaintiff's  judgment  delayed 
because  a  defendant  by  answer  makes  a  claim  against  a  codefendant, 
for  an  answer  of  a  codefendant  may  properly  be  made  twenty  days  before 
trial,  although  the  plaintiff  has  served  notice  of  trial  and  put  the  cause 
upon  the  calendar. 

Appeal  by  the  defendant,  the  Athens  Hotel  Company,  from 
an  order  of  the  Supreme  Court  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  22d  day  of  January,  1912. 

Alexander  Thain,  for  the  appellant. 

William  W.  Bobison,  for  the  defendant,  respondent. 

Scott,  J. : 

This  is  an  appeal  by  defendant  Athens  Hotel  Company  from 
an  order  denying  its  motion  that  the  defendant  E.  E.  Paul 
Company  be  required  to  accept  appellant's  answer  and  that  the 
cause  be  stricken  from  the  calendar.  The  action  is  to  foreclose 
a  mechanic's  lien  upon  a  hotel  owned  by  the  appellant.  Plain- 
tifif's  lien  was  filed  July  25,  1911.  The  defendant  E.  E.  Paul 
Company  had  filled  a  lien  on  July  16,  1911,  and  was  necessarily 
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made  a  party  defendant.  (Lien  Law  [Confiol.  Laws,  chap.  33; 
liaws  of  1909,  chap.  88],  §  44.) 

On  December  7,  1911,  the  defendant  E.  E.  Paul  Company 
served  upon  appellant  its  answer,  in  which  it  claimed  a  judg- 
ment for  a  considerable  sum  of  money  alleged  to  be  due  under 
its  contract  for  the  reconstruction  of  appellant's  hotel.  On 
December  twenty-sixth  the  hotel  company  served  an  answer 
upon  E.  E.  Paul  Company  in  which  it  not  only  undertook  to 
controvert  the  claim  of  said  Paul  Company  to  recover,  but 
asserted  coimterclaims  for  damages  arising  out  of  its  contract 
with  said  Paul  Company  to  an  amoimt  much  exceeding  the 
claims  of  the  latter  company.  It  is  this  answer  which  the 
Paul  Company  has  returned  and  of  which  appellant  now  seeks 
to  compel  acceptance. 

The  Lien  Law  not  only  requires  that  all  lienors  shall  be  made 
parties  to  an  action  commenced  by  any  one  to  foreclose  his  lien, 
but  also  provides  that:  ^^  Every  defendant  who  is  a  lienor  shall, 
by  answer  in  the  action,  set  forth  his  hen,  or  he  will  be  deemed 
to  have  waived  the  same,  unless  the  lien  is  admitted  in  the 
complaint,  and  not  contested  by  another  defendants  (§  44, 
subd.  3.)  And  by  section  45  it  is  provided  that:  "  The  court 
may  adjust  and  determine  the  equities  of  all  the  parties  to  the 
action  and  the  order  of  priority  of  different  hens,  and  determine 
all  issues  raised  by  any  defense  or  counterclaim  in  the  action." 
The  plain  intent  of  the  law  is  that  all  controversies  arising  out 
of  liens  filed  against  the  same  property  shall  be  determined 
and  disposed  of  in  a  single  action,  and  such  intent  is  made  even 
more  clear  by  the  provisions  of  section  43,  providing  that  if 
more  than  one  action  is  brought  they  shall  all  be  consoUdated. 
It  thus  happens  very  often,  as  in  the  present  case,  that  there 
are  several  controversies  to  be  tried,  arising  between  codefend- 
ants,  and  as  to  which  the  plaintiff  has  no  interest.  Under  our 
method  of  practice  a  controversy  must  arise  upon  pleadings 
setting  forth  the  claims  of  the  contesting  parties,  and  to  meet 
the  case  of  a  controversy  between  codef endants  the  Code  of 
Civil  Procedure  has  provided,  in  section  521,  as  follows:  "  Where 
the  judgment  may  determine  the  ultimate  rights  of  two  or 
more  defendants,  as  between  themselves,  a  defendant  who 
requires  such  a  determination  must  demand  it  in  his  answer; 
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and  mtist  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be 
affected  by  the  determination,  and  personaUy,  or  as  the  court 
or  judge  may  direct,  upon  defendants  so  to  be  affected  who 
have  not  duly  appeared  therein  by  attorney.  The  controversy 
between  the  defendants  shall  not  delay  a  judgment,  to  which 
the  plaintiff  is  entitled,  unless  the  court  otherwise  directs." 

It  was  under  this  section  that  the  E.  E.  Paul  Company  served 
its  answer  on  appellant,  the  owner,  and  therein  set  forth  its 
hen  and  stated  the  particulars  of  its  claim  thereon.  This  was 
undoubtedly  the  proper  practice.  The  Paul  Company  now 
objects,  however,  that  there  is  no  provision  under  which  the 
appellant  may  also  serve  an  answer  controverting  the  claims  of 
its  codef  endant.  Its  position  is  that  there  can  be  no  such  thing 
as  an  answer  to  an  answer,  and  that  there  is  no  neoessiiy 
for  it  because,  under  section  522  of  the  Code  of  Civil  Proced- 
ure, an  allegation  of  new  matter  in  an  answer,  to  which  a 
reply  is  not  required,  is  to  be  deemed  controverted  by  the 
adverse  party,  by  traverse  or  avoidance,  as  the  case  requires. 

In  presenting  this  argument  the  respondent  overlooks  the 
peculiar  character  of  an  action  of  this  kind  which  may  com- 
prise a  number  of  unrelated  controversies  between  the  several 
parties  defendant.  As  between  respondent  and  appellant  the 
former  stands  in  the  relation  of  a  plaintiff,  and  its  pleading, 
although  termed  an  answer,  is,  so  far  as  concerns  appellant,  in 
the  nature  of  a  complaint.  To  such  a  pleading  it  is  appropriate 
and  proper  that  appellant  should  interpose  a  pleading  in  its 
own  behalf,  to  the  end  that  the  issues  between  these  parties 
may  be  stated  and  defined.  Fiurthermore,  the  appellant  is 
entitled  to  assert  its  counterclaim  against  respondent  arising 
out  of  the  same  contract  which  serves  as  a  foundation  for 
respondent's  lien  and  claim,  for  by  section  45  of  the  Lien  Law 
{supra)  it  is  clearly  contemplated  that  such  a  counterclaim 
shall  be  passed  upon  and  disposed  of  in  this  action.  To  assert 
such  a  counterclaim  a  pleading  setting  it  forth  was  essential. 
We  are,  therefore,  of  the  opinion  that  the  appellant  was  enti- 
tled to  serve  its  answer,  and  that  respondent  should  be  required 
to  receive  it.  It  is  not  necessary  to  strike  the  cause  from  the 
calendar.    It  was  at  issue  so  far  as  plaintiff  is  concerned,  and 
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it  is  provided  by  section  621  of  the  Code  of  Civil  Procedure  that 
a  controversy  between  defendants  shall  not  delay  a  judgment 
to  which  plaintiff  is  entitled  unless  the  court  shaU  otherwise 
direct.  That  section  places  no  limitation  upon  the  service  of 
an  answer  upon  a  codef endant,  except  that  it  must  be  at  least 
twenty  days  before  the  trial,  so  that  in  many  cases  such  an 
answer  may  properly  be  served  after  the  plaintiff  has  noticed 
the  action  for  trial  and  put  it  upon  the  calendar. 

The  order  appealed  from  must,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  granted  to 
the  extent  hereinbefore  indicated. 

Clarke,  McLaughlin,  Laughl&  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  extent  stated  in  opinion.  Order  to  be  settled 
on  notice. 


Peyton  R.  McCargo,  Eespondent,  v.  Andrew  Jergens  and 
Charles  H.  Gehjfus,  Appellants.    (Action  No.  2.) 

First  Department,  March  8,  1912. 

Judgment  —  action  on  contract  —  res   adjudicata  —  rights   accruing 
subsequent  to  prior  judgment. 

Action  to  recover  money  alleged  to  have  become  due  under  a  written  con- 
tract whereby  the  defendant,  upon  the  performance  of  certain  actflby  the 
plaintiff,  agreed  to  pay  a  sum  of  money,  and  further  stated  sums  at  subse- 
quent dates  to  obtain  and  continue  the  employment  of  plaintiff  for  a 
term  of  years  at  a  certain  salary,  and  containing  a  provision  that  on  the 
termination  of  the  employment  '*  for  his  [the  plaintifTs]  fault"  certain 
obligations  for  payments  not  due  should  become  null  and  void.  On  a 
former  action  on  the  same  contract,  the  issue  being  whether  plaintiff 
was  discharged  **  for  his  fault,"  judgment  having  been  rendered  for  the 
plaintiff,  a  certain  item  of  damage  was  stricken  out  upon  appeal  upon 
the  ground  that  the  right  thereto  had  not  accrued  when  the  action  was 
commenced. 

On  a  second  action  to  recover  said  sum,  Tield^  that  the  former  judgment 
conclusively  established  that  the  plaintiff  had  been  discharged  without 
his  fault,  but  that  the  contract,  not  being  one  exclusively  for  services, 
his  entire  rights  were  not  determined  by  the  prior  judgment  so  that  he 
might  recover  the  sum  subsequently  becoming  due. 
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Appeal  by  the  defendants,  Andrew  Jergens  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  8th  day  of  November,  1911,  granting  the 
plaintiff's  motion  for  judgment  on  the  pleadings,  and  also  from 
the  judgment  entered  thereon  in  said  clerk's  office  on  the  9th 
day  of  November,  1911. 

George  W.  Schurman,  for  the  appellants. 

Eliphalet  W.  Tyler ^  for  the  respondent. 

Scott,  J. : 

The  action  is  for  the  sum  of  $2,000  alleged  to  have  become 
due  to  plaintiff  on  January  18,  1908,  under  a  written  contract 
which  is  annexed  to  and  made  part  of  the  complaint.  By  this 
contract,  dated  January  16,  1904,  the  plaintiff  agreed  (1)  to 
transfer  to  defendants  one  share  of  stock  in  the  Woodbury 
Dermatological  Institute  of  New  York;  (2)  to  release  the 
Andrew  Jergens  Company  from  all  agreements  entered  into 
prior  to  the  date  of  the  contract;  (3)  to  release  all  claims  to  a 
contract  wherein  the  Andrew  Jergens  Company  agreed  to  pay 
to  plaintiff  all  dividends  on  twenty  shares  of  stock  of  the 
Woodbury  Dermatological  Institute  for  a  period  of  eight  years 
from  January  13,  1902,  and  (4)  to  resign  as  director  and 
president  of  the  Woodbury  Institute  on  the  written  request  of 
the  defendants. 

In  consideration  of  these  acts  to  be  performed  by  plaintiff, 
and  which  have  been  performed,  the  defendants  agreed  (1)  to 
pay  plaintiff  $5,000  in  hand;  (2)  to  pay  him  $1,000  on  January 
18,  1907,  $2,000  on  January  18,  1908,  and  $2,000  on  January 
18,  1909,  all  of  said  sums  to  bear  interest  from  the  date  of  the 
contract,  payable  annually,  and  (3)  to  obtain  and  continue  the 
employment  of  plaintiff  as  manager  of  the  John  H.  Woodbury 
Dermatological  Institute  for  a  term  of  five  years  at  a  salary  of 
$5,000  for  the  first  year  and  $6,000  per  year  for  the  next  four 
years,  plaintiff  agreeing  to  devote  his  entire  time  and  use  his 
best  efforts  in  the  performance  of  the  duty  imposed  upon  him 
under  such  employment.  It  was  further  provided  that  in 
the  event  of  the  death  of  plaintiff,  or  the  termination  of  said 
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employment /or  his  fault  then  the  said  three,  four  and  five  year 
payments  above  provided  for,  so  far  as  the  same  have  not 
become  payable,  shall  become  null  and  void,  but  otherwise  said 
payments  shall  be  made  when  due. 

The  present  action  is  to  recover  the  installment  of  $2,000, 
which  by  the  terms  of  the  contract  became  due  and  payable  on 
January  18,  1908.  Both  parties  plead  and  rely  upon  a  judg- 
ment in  a  former  action  between  them,  and  the  determination 
of  this  appeal  rests  upon  the  effect  to  be  given  to  that  judg- 
ment. That  action  was  begun  on  March  9,  1907,  before  the 
installment  now  sued  for  became  payable.  The  complaint  in 
that  action  set  forth  the  contract  above  referred  to  and  alleged 
that  defendants  had  so  far  fulfilled  it  as  to  pay  to  plaintiff  the 
down  payment  of  $5,000,  and  had  obtained  and  continued  the 
employment  of  plaintiff  as  required  by  the  terms  of  said  con- 
tract, and  that  plaintiff  had  received  from  the  Woodbury 
Institute  the  sum  of  $5,000  for  services  rendered  to  said  insti- 
tute up  to  and  including  on  or  about  the  1st  day  of  January, 
1905;  that  plaintiff  had  performed  all  the  terms  of  the  contract 
by  him  to  be  performed,  and  had  duly  devoted  his  entire  time 
and  used  his  best  efforts  in  the  performance  of  the  duties 
imposed  upon  him  by  said  institute  under  his  said  employment. 
It  was  further  alleged  that  in  the  month  of  December,  1904, 
the  said  Woodbury  Institute  discharged  plaintiff  from  said 
employment  without  his  fault,  and  that  said  discharge  was 
with  the  knowledge,  consent,  acquiescence,  connivance  and 
procurement  of  defendants.  The  judgment  demanded  was  for 
the  damages  resulting  from  the  breach  of  defendants'  agree- 
ment to  continue  plaintiff  in  the  employment  of  the  institute 
and  for  the  $1,000  cash  installment,  which  by  the  terms  of  the 
contract  became  payable  on  January  18,  1907,  and  for  interest 
upon  the  deferred  cash  payments.  The  answer  put  in  issue 
the  allegation  that  plaintiff's  discharge  was  without  his  fault, 
and  alleged,  on  the  contrary,  that  he  had  been  discharged  for 
his  fault  and  for  good  cause.  This  was  the  determiaative 
issue  in  the  action  because,  by  the  terms  of  the  contract,  if 
plaintiff's  employment  by  the  Woodbury  Institute  had  been 
terminated  "for  his  fault,"  he  would  have  forfeited  not  alone 
his  right  to  be  employed,  but  also  his  right  to  receive  the 
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deferred  cash  payments.  The  action  resulted  in  a  judgment 
for  plaintiff  not  only  for  the  items  of  damage  specified  in 
his  complaint,  but  also  for  the  sum  of  $2,000  now  sued  for, 
which,  although  not  embraced  in  the  complaint,  had  become 
payable  before  the  date  of  the  trial.  This  judgment  was 
modified  by  this  court  by  striking  out  this  sum  of  $2,000,  with 
interest,  upon  the  groimd  "  that  the  said  item  was  not  alleged 
in  the  complaint,  and  did  not  accure  until  after  the  cormnenoe- 
ment  of  this  action  "  (135  App.  Div.  921).  The  plaintiff  having- 
consented  to  the  modification,  the  judgment  as  modified  was 
afl&rmed.  An  appeal  to  the  Court  of  Appeals  was  dismissed 
on  the  ground  "that  the  action  was  one  for  services,  and> 
therefore,  not  appealable  to  the  Court  of  Appeals ''  (198  N.  Y. 
651). 

The  defendant  in  the  present  action,  besides  setting  up  the 
foregoing  judgment,  reiterates  the  allegations  made  in  the 
former  action  to  the  effect  that  plaintiff's  discharge  was  "for 
his  fault,"  and,  therefore,  justified. 

The  plaintiff  pleads  the  former  judgment  as  conclusive  evi- 
dence that  the  discharge  was  without  his  fault,  and,  therefore, 
that  his  right  to  recover  the  cash  installment  now  sued  for 
remains  unimpaired.  Hence  he  argues  that  the  only  debatable 
question  respecting  his  right  to  recover  has  been  finally  and 
conclusively  established  in  his  favor. 

The  defendants  rely  upon  the  former  judgment  as  a  bar  to 
any  fuHher  action  by  plaiatiflf  for  breach  of  the  contract 
annexed  to  the  complaint.  Their  position  is  that  that  contract 
was  an  entire  indivisible  one  for  services,  and  that  for  the 
breach  of  such  a  contract  but  one  action  for  damages  can  be 
maintained.  Hence  they  argue  that  plaintiff's  former  action 
for  its  breach  necessarily  covered  all  his  damages,  present  and 
prospective,  and  is  effective  as  a  bar  to  any  further  action  upon 
the  same  contract.  Much  stress  is  laid  upon  the  groimd  given 
for  dismissing  the  appeal  to  the  Court  of  Appeals  which,  as  has 
been  said,  was  that  the  action  was  one  for  services.  The  Court 
of  Appeals  was  not,  however,  called  upon  to  construe  and  did 
not  construe  the  contract,  and  did  not  hold  that  it  was  one 
exclusively  for  services.  An  examination  of  the  contract  shows 
that  it  was  far  from  being  one  exclusively  for  services.    The 
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plaintiff  agreed  to  do  (and  has  done)  various  things  and  for  so 
doing  defendants  agreed  to  make  him  certain  cash  payments, 
and  in  addition  to  procure  him  employment  by  and  continue 
him  in  the  employment  of  a  third  party,  the  Woodbury  Insti- 
tute. The  defendants  thus  became  practically  guarantors  that 
plaintiff  would  be  retained  in  the  employ  of  the  Woodbury 
Institute  for  five  years,  and  the  breach  of  contract  for  which 
plaintiff  sued  in  the  former  action  was  that  defendants  had 
failed  to  secure  his  continuance  in  that  employment.  His 
action  upon  that  breach,  although  in  form  one  for  damages  for 
breach  of  contract,  was  in  essence  an  action  for  services.  The 
contract,  however,  embraced  much  more  than  services  to  the 
Woodbury  Institute  on  the  one  hand  and  employment  by  that 
institute  on  the  other.  There  were  things  to  be  done  by 
plaintiff  not  embraced  in  the  term  "services,"  and  considera- 
tions to  be  paid  by  defendants  besides  the  imdertaking  to  obtain 
and  continue  employment.  The  cash  payment  now  sued  for 
was  quite  an  independent  consideration  from  the  undertaking 
to  continue  plaintiff  in  the  employment  of  the  Woodbury 
Institute,  and  since  it  was  not  due  when  the  former  action  was 
commenced,  could  not  be  included  in  it.  We  are,  therefore,  of 
the  opinion  that  the  judgment  in  the  former  action  is  not  a  bar 
to  the  prosecution  of  this  action,  but  that,  on  the  contrary,  it 
is  a  conclusive  adjudication  that  plaintiff's  discharge  by  the 
Woodbury  Institute  was  without  his  fault.  As  the  only  events 
which,  under  the  contract,  could  destroy  his  right  to  receive 
the  cash  installment  now  sued  upon  were  either  his  death,  or 
his  discharge  for  his  fault,  it  follows  that  he  is  entitled  to 
recover  and  judgment  in  his  favor  was  properly  ordered  on  the 
pleadings.  The  questions  of  practice  discussed  upon  the  briefs 
do  not  affect  the  merits  and  need  not  be  considered. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Clarke,  McLAUGHLm,  Miller  and  Dowling,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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LuYTiES  Brothers,  Appellant,  v.  E.  Zimmermann  and 
Company,  Respondent. 

First  Department,  March  8,  1912. 

Trade  mark — injunction  —  copy  of  trade  mark  calculated  to  deceive 
public — practice  —  injunction  pendente  lite. 

Suit  to  enjoin  the  defendant  from  using  a  label  alleged  to  be  in  fraudulent 
imitation  of  a  label  long  used  by  the  plaintiff.  Evidence  examined,  and 
Tield^  that  the  defendant's  label,  though  not  an  actual  copy  of  the 
plaintiff's  label,  so  closely  resembled  it  that  equity  would  enjoin  its  use. 

To  warrant  such  injunction  it  Is  not  necessary  that  the  defendant's  label 
be  an  actual  copy  of  that  of  the  plaintiff.  It  is  sufficient  if  the  resem- 
blance be  such  as  to  deceive  the  ordinary  purchaser. 

Where  the  imitation  is  apparent,  use  by  the  defendant  will  be  enjoined 
pendente  lite. 

But  where  the  use  of  a  bottle  by  the  defendant  is  not  obviously  unlawful  if 
used  apart  from  the  label,  the  use  will  not  be  enjoined. pendente  lite^  but 
the  issue  left  to  be  determined  upon  trial. 

Appeal  by  the  plaintiff,  Luyties  Brothers,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  coimiy  of  New  York  on 
the  2d  day  of  January,  1912,  denying  the  plaintiff ^s  motion 
for  an  injunction  pendente  lite. 

Oeorge  W.  Tucker y  Jr.y  for  the  appellant. 

Abraham  Benedict^  for  the  respondent. 

Scott,  J. : 

The  label  adopted  by  the  defendant  presents  a  typical  case  of 
fraudulent  imitation  of  the  label  long  used  by  plaintiff,  and  is 
none  the  less  fraudulent  and  objectionable  because  its  separate 
features,  when  examined  in  detail,  are  not  found  to  be  copies 
of  the  corresponding  features  in  plaintiff's  labels.  The  designer 
of  the  defendant's  label  certainly  displayed  great  ingenuity  in 
producing  a  label  which  would  closely  resemble,  without  actu- 
ally copying  plaintiff's  label,  but  to  justify  the  interposition  of 
equity  it  is  not  necessary  that  a  label  should  be  copied.  It  is 
sufficient  that  the  resemblance  is  such  that  it  is  calculated  to 
deceive  the  ordinary  purchaser  imder  the  conditions  generally 
prevailing  in  the  particular  traffic  to  which  the  controversy 
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results.  {T.  A.  Vulcan  r.  Myers,  139  N.  Y.  364;  Fischer  v. 
Blanks  138  id.  244;  Anargyros  v.  Egyptian  Cigarette  Co.,  54 
App.  Div.  345;  DuUon  &  Co.  v.  Cupples,  117  id.  172.) 

There  is  so  little  doubt  about  the  defendant's  label  that  its 
use  should  be  enjoined  at  once,  without  awaiting  the  result  of 
a  trial.  The  other  features  of  defendant's  bottle  of  which 
complaint  is  made  are  not  so  obviously  unlawful  as  is  the  label, 
and  the  question  of  enjoining  the  use  of  them  or  any  of  them 
may  well  be  left  to  be  determined  upon  the  trial.  If  the  use 
of  the  label  be  discontinued,  the  other  features  standing  alone 
may  not  be  foimd  to  be  objectionable.  The  order  appealed 
from  must  -be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  for  an  injunction  jpendeii^e  lite  granted 
to  the  extent  above  indicated. 

Clarke,  McLaughlin,  LaughTjTN  and  Dowling,  JJ., 
concurred. 

Order  reversed  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  the  extent  stated  in  opinion.  Order  to  be 
settled  on  notice. 


Alma  C.  Johnson,  as  Administratrix,  etc.,  of  Wuaaam  S. 
Johnson,  Deceased,  Eespondent,  v. .  Riter-Conley  Manu- 
facturing Company,  Appellant. 

First  Department,  March  8»  1912. 

Trial  —  information  communicated  to  juror  out  of  court — misdemeanor 

vitiates  verdict. 

A  juror  who,  while  going  to  his  home  during  an  adjournment  of  a  trial, 
receives  information  from  certain  witnesses  in  the  case  that  there  had 
been  two  previous  trials  of  the  same  case,  one  of  which  resulted  in  a 
large  verdict  for  the  plaintiff  and  the  second  in  a  disagreement,  is  guilty 
of  a  misdemeanor  under  section  878  of  the  Penal  Law,  and  a  judgment 
entered  on  a  verdict  in  which  he  participated  will  be  reversed  even 
though  the  other  jurors  were  not  influenced  by  him. 

Appeal  by  the  defendant,  the  Riter-Conley  Manufacturing 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
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of  the  county  of  New  York  on  the  8th  day  of  January,  1912, 
denying  the  defendant's  motion  to  set  aside  the  verdict  of  a 
jury  and  vacate  a  judgment  in  favor  of  the  plaintiff  entered  in 
said  clerk's  office  on  the  9th  day  of  October,  1911,  upon  the 
verdict  of  a  jury  for  $15,000. 

Scott  McLanahariy  for  the  appellant. 

Charles  P.  Robtnaofiy  for  the  respondent. 

DowuNG,  J. : 

Plaintiff  has  recovered  a  judgment  for  $15,000  damages  for 
the  death  of  intestate  caused  by  the  alleged  negligence  of 
defendant.  After  the  trial  certain  facts  as  to  the  conduct 
of  one  of  the  jurors  thereat  were  brought  to  the  attention  of 
defendant's  attorneys,  who  thereupon  moved  to  vacate  the 
judgment,  to  set  aside  the  verdict  and  for  a  new  trial.  Upon 
that  motion,  numerous  affidavits  were  submitted  tending  to 
show  that  juror  No.  5,  John  Winton,  Jr.,  had  at  the  close  of 
the  first  day  of  the  trial  expressed  his  determination  to  have 
brought  in  a  large  verdict  for  plaintiff  and  to  control  another 
member  of  the  jury  to  join  with  him  in  such  effort.  These 
charges  are  denied  by  Winton.  Conflicting  statements  were 
sworn  to  by  the  various  affiants,  Burt  Rice  having  sworn  to 
one  affidavit  used  on  defendant's  behalf  and  to  two  affidavits 
used  on  plaintiff's  behalf.  Without  determining  how  far  these 
charges  are  justified,  we  find  sufficient  in  Winton's  own  admis- 
sions to  necessitate  the  granting  of  the  motion.  Clarence 
Pentz  made  affidavit  that  at  the  close  of  the  first  day  of  the 
trial  (which  occupied  three  days  in  all)  as  he  and  one  Burt 
Rice,  both  witnesses  upon  the  trial,  were  on  their  way  home, 
the  juror  Winton  came  up  to  them,  inquired  if  they  were  on 
the  Johnson  case  and  after  certain  statements  said,  ^^  Where 
are  you  going  ? "  They  replied  that  they  were  going  to  drink, 
whereupon  Winton  said,  "  Come  on,"  and  all  three  went  to  a 
saloon,  where  he  paid  for  liquor  for  all  three,  gave  them 
his  card  and  made  certain  other  statements.  In  this  Pentz 
was  corroborated  by  Burt  Rice.  Winton  in  his  first  reply- 
ing affidavit  admitted  that  he  met  Pentz  and  Rice  on  his 
way  to  the  saloon  in  question,  for  which  they  were  also  bound, 
and    that   they  drank    together,    but   denied   he  paid   for 
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all.  He  then  swears  that  Pentz  then  told  him  that  there 
had  been  two  previous  trials  of  the  case;  that  the  first 
trial  resulted  in  a  verdict  of  $1,500  for  the  plaintiff,  and 
the  second  in  a  disagreement  of  the  jury.  This  admis- 
sion he  never  thereafter  qualified  in  any  way.  Of  course, 
the  fact  that  he  received  this  information  was  never  com- 
municated to  the  trial  court.  In  so  receiving  it,  Winton 
was  guilty  of  a  violation  of  section  373  of  the  Penal  Law 
(formerly  section  73  of  the  Penal  Code)  providing  as  follows: 
**A  juror  *  *  *  who  »  *  *  wilfully  receives  any 
communication  *  *  *  or  information  relating  to  a  cause 
or  matter  pending  before  him,  except  according  to  the  regu- 
lar course  of  proceeding  upon  the  trial  or  hearing  of  that 
cause  or  matter,  is  guilty  of  a  misdemeanor.**  While  the 
other  jurors  all  make  affidavit  that  the  verdict  was  reached 
after  full  deliberation,  and  without  any  influence  exerted  upon 
them  by  Winton,  the  fact  remains  that  their  action  was  par- 
ticii)ated  in  by  a  juror  who,  even  if  not  as  prejudiced  and 
biased  against  defendant  as  some  of  the  affidavits  would  make 
him  appear,  still  had,  in  violation  of  law,  received  informa- 
tion about  the  results  of  prior  trials  of  the  action  which  he  was 
not  entitled  to  receive  and  the  fact  of  his  having  received 
which,  if  made  known  to  the  court,  would  have  required  his 
dismissal  from  further  service  upon  the  jury.  As  was  said  by 
Justice  Danbem  in  Sparks  v.  Wakehy  (7  Wkly.  Dig.  80): 
'*  The  affidavit  leaves  little  reason  for  doubting  tiie  truth  of 
the  charge  that  one  or  more  of  the  jurors  before  whom  this 
action  was  tried,  improperly  conversed  with  other  persons  con- 
cerning the  case.  Nothing  improper  was  probably  designed 
by  the  jurors,  but  the  fact  still  remains  that  the  jurors  may 
have  been,  and  probably  were,  influenced  in  their  verdict  by 
what  was  improperly  said  to  them  before  or  during  the  pro- 
gress of  the  trial.  Presumption  cannot  be  closely  balanced  in 
cases  of  this  description.  The  purity  of  the  administration  of 
justice  requires  that  it  shotdd  be  guarded  against  extraneous 
influences  of  this  description;  and  that  can  only  be  done  by 
setting  aside  the  verdict  of  jurors  who  have  so  far  forgotten  or 
disregarded  the  obligations  of  their  office  as  to  engage  in  con- 
App.  Dn^— Vol.  CXLIX.        35 
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versation  vnth  others  conoeming  legal  controversies  they  are 
called  upon  to  hear  and  decide." 

Upon  the  trial  of  an  action  litigants  are  entitled  to  the  ver- 
dict of  a  jury  of  twelve  impartial  men,  who  have  not  been 
guilty  during  the  trial  of  acts  of  impropriety  so  gross  as  to 
bring  them  within  the  inhibition  of  the  penal  statutes  of  the 
State,  or  of  acts  even  if  technical  and  trivial,  which  have 
affected  the  result  of  the  trial.  "  We  cannot  determine  with 
certainty,  nor  is  it  necessary  that  we  should,  that  the  acts 
complained  of  did  influence  the  verdict.  It  is  sufficient  cause 
for  reversal  if  they  are  likely  to  do  so."  {Matter  of  Vander- 
bilty  127  App.  Div.  408.)  In  the  case  at  bar,  even  if  the  other 
jurors  were  uninfluenced  by  Winton,  and  even  if  he  were  not 
so  prejudiced  and  biased  as  he  is  claimed  to  have  been,  the 
salient  fact  remains  that  he  was  guilty  of  a  penal  offense  in 
receiving,  outside  the  court  room,  information  concerning  the 
prior  trials  of  the  cause,  and  this  misconduct  was  too  serious 
to  permit  of  a  verdict  in  which  he  participated  to  remain 
effective. 

The  order  appealed  from  will,  therefore,  be  reversed,  with  ten 
dollars  costs,  and  the  motion  to  vacate  the  judgment,  to  set 
aside  the  verdict  and  for  a  new  trial  will  be  granted,  with  ten 
dollars  costs. 

Clarke,  McLaughlin,  Laughlin  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Warren  J.  Flick,  Appellant,  v.  WvoiONa  Valley  Trust 
Company,  Respondent. 

First  Depaxtment,  March  8,  1912. 

Attachment — effect  of  judgment  for  defendant  ^  effect  of  ctay — when 
additional  security  cannot  be  required. 

Where  a  final  judgment  is  rendered  in  favor  of  a  defendant,  a  warrant  of 
attachment  issued  against  it  in  the  action  is  wholly  annulled,  unless 
there  be  a  stay  of  proceedings  suspending  the  annulment,  or  the  war- 
rant is  revived  by  the  reversal  or  vacating  of  the  judgment 
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Hence,  after  final  judgment  for  the  defendant,  the  court  has  no  power  to 
requbre  the  plaintiff  to  give  further  security  for  damages  which  may  be 
sustained  by  reason  of  the  attachment,  where  the  annulment  thereof 
has  not  been  suspended  as  aforesaid. 

Appeal  by  the  plaintiff,  Warren  J.  Flick,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  January,  1912,  granting  the  defendant's 
motion  for  an  additional  undertaking  on  attachment. 

Frank  Walling,  for  the  appellant. 

Carl  A.  Meady  for  the  respondent. 

DOWLING,  J. : 

This  action  is  brought  to  recover  the  sum  of  $3,913.74  dam- 
ages for  an  alleged  conversion  of  stock.  On  April  27,  1908, 
a  warrant  of  attachment  was  duly  issued  based  on  an  affida- 
vit showing  among  other  things  that  defendant  was  a  foreign 
corporation,  organized  under  the  laws  of  the  State  of  Penn- 
sylvania. Upon  the  granting  of  the  warrant  plaintiff  fur- 
nished security  in  the  sum  of  $250,  which  was  afterwards 
increased  to  $500.  The  action  then  proceeded  to  trial  and, 
on  October  27,  1911,  a  verdict  having  been  rendered  for  the 
defendant  by  direction  of  the  court  judgment  was  duly 
entered  thereupon.  Thereafter,  on  December  11,  1911,  plain- 
tiff appealed  from  said  judgment  to  this  court,  but  gave  no 
security  upon  such  appeal,  whereupon  defendant  on  December 
twentieth  moved  for  an  order  directing  plaintiff  to  file  an 
additional  undertaking  in  the  sum  of  $2,500.  An  order  was 
made  on  January  9,  1912,  granting  the  motion  to  the  extent  of 
requiring  plaintiff  within  ten  days  to  file  an  additional  under- 
taking to  the  effect  that  if  the  judgment  herein  should  not  be 
reversed,  the  plaintiff  would  pay  all  costs  which  had  b^n  or 
might  be  awarded  to  the  defendant  and  all  damages  which  it 
has  sustained  or  might  sustain  by  reason  of  the  said  attach- 
ment, not  exceeding  $1,500,  and  further  providing  that  in  case 
plaintiff  should  fail  to  file  such  additional  undertaking  all  pro- 
ceedings of  the  plaintiff  and  upon  his  appeal  were  stayed. 
From  such  order  this  appeal  is  taken. 

When  the  order  in  question  was  made  final  judgment  had 
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been  entered  in  favor  of  the  defendant.  The  warrant  of 
attachment  was,  therefore,  annulled.  (Code  Civ.  Proc.  §  3343, 
subd.  12.)  That  is,  upon  the  entry  of  such  judgment  in  favor 
of  defendant  the  warrant  became  entirely  vacated  and  of  no 
force  for  any  purpose.  {Henry  v.  Salisbury,  33  App.  Div.  293; 
Frtede  v.  Weissenthanner,  27  Misc.  Rep.  518;  McKean  v. 
National  Life  Association,  24  id.  511.)  There  is  but  one 
method  by  which  the  entire  annulment  of  the  warrant  can  be 
avoided  after  judgment  in  favor  of  the  defendant,  and  that  is 
by  the  means  indicated  in  the  section  above  referred  to,  which 
provides  as  follows,  so  far  as  is  material  to  this  appeal:  "A 
warrant  of  attachment  against  property  is  said  to  be  ^  annulled ' 
when  *  *  *  a  final  judgment  is  rendered  therein  in  favor 
of  the  defendant.  But,  in  the  case  last  specified,  a  stay  of  pro- 
ceedings suspends  the  eJBfect  of  the  annulment,  and  the  reversal 
or  vacating  of  the  judgment  revives  the  warrant. "  In  this  case 
no  stay  of  proceedings  has  ever  been  obtained,  and  the  warrant 
was,  therefore,  finally  annulled.  (See  cases  cited  supra.)  The 
warrant  being  no  longer  in  force  the  court  was  without  power 
to  require  plaintiJBf  to  give  further  security  thereupon. 

The  order  appealed  from  will,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  in  all  respects 
denied,  with  ten  dollars  costs. 

Clarke,  McLaughlin,  Laughlin  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Katherine  Eeilly,  Respondent,  v.  Charles  Burkelman,  as 
Executor,  etc.,  of  Patrick  J.  Ryder,  Deceased,  Appellant. 

First  Department,  March  8,  1912. 

Decedent's  estate  —  claim  for  services  rendered  testator  during  liis  life- 
time— proof  not  establishing^  contract  —  clearest  proof  reqxdred  — 
erroneous  charge — presumption  —  payment  of  wages  to  claimant. 

Action  against  an  executor  to  recover  for  alleged  services  rendered  to 
the  testator  during  his  lifetime  and  to  members  of  his  family  at  his 
request,  the  plaintiff  claiming  an  express  contract,  and  also  an  express 
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promise  to  leave  her  by  will  an  amount  sufficient  to  compensate  her. 
Evidence  examined,  and  Tield,  that  the  plaintiff  wholly  failed  to  establish 
her  claim. 

The  rule  that  such  claim  against  an  estate  must  be  established  by  the 
clearest  and  most  convincing  evidence,  given  and  corroborated  in  essen- 
tial particulars  by  disinterested  witnesses,  obtains  in  an  action  at  law 
as  well  as  in  an  action  for  the  specific  i)erformance  of  a  contract. 

In  such  action  against  an  estate  it  is  error  for  the  court  to  rule  that  the 
Statute  of  Limitations  is  not  a  bar  to  any  part  of  the  claim  back  of  six 
years  where  there  is  no  evidence  whatever  establishing  plaintiff^s  claim 
of  an  express  promise  to  leave  projjerty  by  will  to  compensate  her. 

Where  it  appears  that  such  claimant  against  an  estate  received  regular 
wages  the  presumption  is  that  the  payments  were  in  full  for  all  services 
rendered. 

Evidence  examined,  and  heldy  that  a  finding  by  the  jury  that  regular 
payments  for  services  were  not  made  was  against  the  weight  of  evidence. 

Appeal  by  the  defendant,  Charles  Burkehnan,  as  executor, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  18th  day  of  May,  1911,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk^s  office  on  the  29th 
day  of  May,  1911,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

John  J.  HalpiUy  for  the  appellant. 

Howard  A.  Sperryy  for  the  respondent. 

Miller,  J. : 

The  plaintiff  brought  this  suit  to  recover  the  sum  of  $15,950 
for  services  rendered  the  defendant's  testator.  She  alleged  in 
her  complaint  that  at  his  request  and  upon  his  promise  to  pay 
therefor  she  rendered  services  for  him  as  housekeeper  between 
November,  1890,  and  December  1906,  of  the  value  of  $5,760; 
that,  upon  like  request  and  promise  to  pay,  she  rendered 
services  from  November,  1890,  to  July,  1905,  as  nurse  for  his 
sister,  a  member  of  his  household,  of  the  value  of  $900;  that, 
upon  like  request  and  promise  to  pay,  during  the  year  1900 
she  rendered  services  as  nurse  to  his  mother,  a  member  of  his 
household,  of  the  value  of  $130;  that,  upon  like  request  and 
promise  to  pay,  between  November,  1890,  and  December,  1906, 
she  rendered  services  as  nurse  to  him  of  the  value  of  $8,320: 
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that,  between  the  1st  day  of  January,  1897,  and  the  30th  day 
of  May,  1905,  upon  like  request  and  promise  to  pay,  she  rendered 
services  as  nurse  to  his  brother,  a  member  of  his  household,  of 
the  value  of  $840.  She  also  alleged  a  promise  on  his  part  to 
leave  her  by  will  a  legacy  sufficiently  large  to  compensate  her 
for  the  said  services,  and  a  breach  of  that  agreement.  Upon 
the  trial  it  appeared  that  the  plaintiff  was  the  testator's  cousin; 
that  she  came  to  this  country  from  Ireland  in  1881  or  1882  and 
became  a  member  of  his  household  and  remained  such  until 
about  six  months  before  his  death,  which  occurred  in  June, 
1907.  She  admitted  that,  when  she  left,  she  had  $800  or  $900 
in  a  savings  bank  and. that  she  had  drawn  out  of  the  bank  $200 
at  one  time  to  take  a  trip  to  Ireland.  There  is  no  evidence 
whatever  to  support  a  finding  of  an  express  contract  except  for 
the  testimony  of  two  witnesses,  one  of  whom  testified  that  on 
one  occasion  the  testator  said,  referring  to  the  plaintiff,  "  Yes, 
I  am  going  to  take  care  of  Kate;"  and  the  other,  that  on 
another  occasion  the  testator  said,  "  Yes,  Kate  is  a  good  nurse, 
but  I  will  see  her  all  right  for  it.  I  wiU  see  her  aU  right."  A 
witness  for  the  defendant,  who  had  been  employed  as  a  servant 
in  the  said  household  for  thirteen  or  fourteen  years,  testified 
that  she  was  paid  monthly  and  that  she  saw  money  paid  to  the 
plaintiff  pretty  nearly  every  time  that  money  was  paid  to  her. 
The  plaintiffs  coimsel  evidently  thought  it  necessary  to  plead 
and  prove  an  express  contract.  It  seems  too  plain  for  discus- 
sion that  there  is  an  utter  failure  of  proof  on  that  head.  The 
evidence  hereinbefore  quoted  tends  to  establish  at  the  most 
nothing  but  an  intention  on  the  part  of  the  testator  and  would 
be  wholly  insufficient,  even  if  the  rule  did  not  apply  that  the 
case  had  to  be  proven  by  the  clearest  and  most  convincing  evi- 
dence, given  or  corroborated  in  all  essential  particulars  by  dis- 
interested witnesses.  {Roberge  v.  Bonner ^  185  N.  Y.  265; 
Rosseau  v.  Rouss,  180  id.  116.)  It  is  to  be  observed  that  both 
of  those  cases  were  actions  at  law  and  hence  refute  the  asser- 
tion of  the  respondent  that  the  said  rule  only  appUes  in  actions 
for  the  specific  performance  of  contracts.  The  plaintiff  has 
undertaken  to  recover  for  the  breach  of  a  special  contract  to 
leave  property  by  will,  and  upon  that  theory  obtained  a  ruling 
of  the  trial  court  that  the  Statute  of  Limitations  was  not  a  bar 
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to  any  part  of  the  claim  back  of  six  years.  As  there  was  no 
evidence  whatever  of  such  a  contract,  it  is  plain  that  that  ruling 
alone  requires  a  reversal  of  the  judgment 

The  plaintiff  denied  that  she  received  regular  wages, 
although,  according  to  her  own  admission,  she  managed  to  save 
about  $1,100  during  the  period  for  which  she  is  now  asserting  a 
claim.  Of  course,  if  she  received  regular  wages,  the  pr^ump- 
tion  would  be,  as  the  court  charged  at  the  defendant's  request, 
that  such  regular  payments  were  in  full  for  all  services  ren- 
dered. (See  Heywood  v.  Doherty,  121  N.  Y.  Supp.  610.)  We 
think  the  finding  of  the  jury  that  regular  payments  were  not 
made  is  against  the  weight  of  evidence.  There  is  not  only  the 
direct  testimony  to  that  effect,  supported  by  the  admitted  fact 
of  the  savings  made  by  the  plaintiff  during  the  period,  but 
there  is  the  further  strong  circumstance  that  the  ^plaintiff  left 
the  testator's  household  at  least  six  months  before  his  death, 
without,  so  far  as  appears,  asserting  any  such  claim  as  is  now 
made. 

The  nature  of  the  plaintiff's  claim  suggests  an  attempt  to 
recover  for  extra  service  not  covered  by  the  regular  compensa- 
tion received.  Her  suit  is  for  the  breach  of  a  contract  to  leave 
her  property  by  will  sufficient  to  compensate  her  for  her  serv- 
ices, and  upon  her  own  theory,  as  well  as  upon  the  defendant's 
evidence  establishing  the  regular  payment  of  wages,  it  was 
necessary  for  her  to  prove  such  a  special  contract.  That  con- 
clusion makes  it  unnecessary  to  consider  the  other  questions, 
which  may  not  arise  on  a  new  trial. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Mary  McFarland,  Respondent,  v.  John  T.  Sharkey,  Sole 
Executor  Named  in  the  Will  of  Daniel  Sheehan,  Deceased, 
and  Others,  Appellants,  Impleaded  with  Francis  X.  Sheehan, 
Heir  at  Law  and  Next  of  Kin,  and  Others,  Defendants. 

First  Department,  March  8, 1912. 

WiU  -—  action  to  annul  probate  —  evidence  not  showing  undue  influence 
—  trial — failure  to  submit  specific  questions — failure  to  object. 

Action  under  section  2653a  of  the  Code  of  Civil  Procedure  to  annul  the 
probate  of  a  will  wherein  the  executor,  leaving  no  wife  or  descendants, 
gave  the  bulk  of  his  proi)erty  to  charities.  Evidence  examined,  and 
Tield,  insufficient  to  warran2^  an  order  setting  aside  a  verdict  for  the 
defendant  upon  the  ground  that  the  will  had  been  procured  by  undue 
influence. 

Where  the  court  directed  the  jury  to  flnd  either  (1)  that  the  writing  was 
the  will  of  the  testator,  or  (2)  that  the  writing  was  not  his  will,  the  plain- 
tiff cannot  object  that  a  flnding  that  the  writing  was  the  testator^s  will 
is  neither  a  general  nor  special  verdict,  where  no  request  for  special 
findings  on  specific  questions  of  facts  was  made  at  triaL 

Appeal  by  the  defendants,  John  T.  Sharkey,  as  executor, 
etc.,  and  others,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Trial  Term  and  entered  in  the  office  of  the  clerk 
of  the  coimty  of  New  York  on  the  10th  day  of  August,  1909, 
setting  aside  the  verdict  of  a  jury  in  favor  of  certain  of  the 
defendants  and  granting  a  new  trial  in  an  action  to  determine 
the  validity  of  the  probate  of  a  will  under  section  2653a  of  the 
Code  of  Civil  Procedure. 

WilUam  L.  Tiemey^  for  the  appellants. 

A.  P.  Bachmariy  for  the  respondent. 

Miller,  J.: 

Daniel  Sheehan  died  in  St.  Vincent's  Hospital  on  the  20th  of 
March,  1907,  at  the  age  of  seventy-seven  years.  Five  days 
before  his  death  he  made  what  is  claimed  to  be  his  last  will 
and  testament.  He  was  a  bachelor  and  had  accumulated  an 
estate  of  about  $60,000.  His  next  of  km  were  five  nephews 
and  nieces.  To  two  nieces  he  gave  the  sum  of  $10,000  each, 
one  niece  he  gave  $500,  and  to  one  nephew  he  gave  $250.    The 
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other  nephew  he  did  not  mention.  He  gave  $500  to  the  Sister 
of  Charity  who  nursed  him,  $500  to  the  Eev.  Thomas  J.  Doyle, 
to  be  used  for  masses  for  himself  and  his  decjeased  relatives, 
and  $6,000  each  to  the  superior  of  the  Little  Sisters  of  the 
Poor  in  New  York  city,  the  superior  of  the  House  of  the  Good 
Shepherd  in  New  York  city,  the  superior  of  the  House  of  the 
Holy  Family  in  New  York  city,  the  president  or  other  chief 
executive  of  the  Mission  of  the  Immaculate  Virgin  in  Lafay- 
ette street.  New  York  city,  the  superior  of  St.  Joseph's  Hos- 
pital in  the  borough  of  the  Bronx,  the  superior  of  the  Found- 
ling Hospital  in  East  Sixty-eighth  street  in  New  York  city,  the 
mother  superior  of  the  Dominican  Convent  of  Our  Lady  of  the 
Eosary  in  New  York  city,  and  the  superior  of  Seton  Hospital 
for  Consmnptives  at  Spuyten  Duyvil;  and  he  made  the  Society 
of  St.  Vincent  De  Paul  in  New  York  city  his  residuary  legatee. 
The  will  was  admitted  to  probate  by  Surrogate  Thomas,  and 
thereafter  this  action  was  brought  by  the  niece  to  whom  the 
legacy  of  $500  was  given.  She  alleged  in  her  complaint  that 
the  alleged  will  was  not  executed  in  conformity  with  the 
requirements  of  law,  that  the  deceased  did  not  possess  testa- 
mentary capacity,  and  that  the  alleged  will  was  procured  by 
the  fraud  and  imdue  influence  of  the  defendants  Sharkey  and 
GiUiece.  The  attorney  who  tried  the  case  for  the  plaintiff  also 
represented  the  nephew,  Francis  X.  Sheehan,  who  was  not 
mentioned  in  the  wiU  and  who  had  for  many  years  been  Uving 
in  Ireland.  There  is  in  the  record  an  unverified  answer  of  said 
Francis  X.  Sheehan,  which  contains  an  averment  that  the  wiU 
was  procured  by  the  undue  influence  of  James  F.  O'Beime. 
So  far  as  I  am  able  to  discover,  it  does  not  appear  when  or 
upon  whom  that  was  served,  and  it  is  not  pretended  that  it 
was  served  upon  any  of  the  defendants  who  are  seeking  to 
sustain  the  wiU  or  that  they  had  ever  heard  of  it  until  the  close 
of  the  evidence,  when  the  court,  at  their  request,  charged  that 
"  there  is  no  issue  in  this  case  as  to  any  undue  influence  upon  the 
part  of  James  F.  O'Beime,  because  if  such  issue  is  tendered  by 
the  answer  of  Francis  Sheehan,  it  was  never  served  upon  these 
defendants,  and  there  is  no  such  issue  on  these  pleadings." 
The  jury  foimd  for  the  proponents  of  the  will,  whereupon  the 
court  set  aside  the  verdict  for  error  in  charging  said  request  on 
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the  ground  that,  even  if  such  issue  was  not  tendered  by  the 
pleadings,  it  had  been  litigated  by  the  parties. 

We  are  unable  to  discover  anything  in  the  course  of  the 
trial  to  suggest  that  the  alleged  undue  influence  of  said 
O'Beime  was  an  issue  in  the  case,  until  it  came  to  the  charge 
of  the  court.  He  was  called  as  a  witness  by  the  plaintiff  to 
testify  to  the  instructions  given  him  by  the  testator  and  the 
circumstances  surrounding  the  execution  of  the  will.  But 
there  was  nothing  in  that  circumstance  to  suggest  that  the 
plaintiff  was  asserting  that  he  had  exercised  undue  influence 
upon  the  testator.  It  is  said  that  it  was  sufficient  to  serve  the 
answer  of  Francis  X.  Sheehan  upon  the  plaintiff  with  whom 
he  made  common  cause.  It  does  not  even  appear  in  this  record 
that  that  answer  was  served  on  the  plaintiff.  It  was  produced 
at  the  trial  by  the  attorney  of  record  of  Francis  X.  Sheehan, 
who  was  the  plaintiff's  trial  counsel.  Assuming  that  the 
exercise  of  undue  influence  by  O'Beime  was  an  issue  in  the 
case,  we  think  that  the  order  setting  aside  the  verdict  was 
improper  for  the  reason  that  there  was  absolutely  no  evidence 
whatever  to  support  that  charge.  O'Beime  was  a  stranger  to 
the  testator.  He  had  no  personal  interest  whatever  to  serve. 
The  testator,  who  was  evidently  a  Eoman  Catholic,  requested 
the  defendant  Sharkey  to  procure  a  lawyer  who  was  also  a 
Roman  CathoUc.  Sharkey  had  known  the  testator  for  some 
years,  and  had  made  an  arrangement  with  him  to  bury  him 
and  erect  a  headstone  at  his  grave.  Upon  Sharkey's  request 
O'Beime  called  upon  the  testator  at  the  hospital,  received  the 
instructions  for  his  will,  and  two  days  later  called  again,  when 
it  was  executed.  He  was  called  as  a  witness  for  the  plaintiff, 
and  frankly  disclosed  all  that  occurred  on  both  occasions. 
Apart  from  his  testimony  there  is  nothing  in  the  case  upon 
which  to  base  a  charge  of  undue  influence  exercised  by  him, 
and,  according  to  that  testimony,  the  testator  gave  intelligent 
reasons,  the  truth  of  which  no  one  disputes,  for  treating  his 
nephews  and  nieces  as  he  did.  He  desired  to  divide  the  bulk  of 
his  property  among  CathoUc  charities,  and  he  requested  O'Beime 
to  obtain  information  and  to  give  him  advice  on  that  head. 
But  compliance  with  that  request  did  not  constitute  the  exer- 
cise of  undue  influence.      Having  received  that  information 
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and  advice  the  testator  exercised  his  own  judgment,  and  made 
a  will  which  was  his  own  free,  volimtary  and  intelligent  act. 
There  is  not  a  particle  of  evidence  that  O'Beime  had  any  motive 
to,  or  in  fact  did,  exercise  undue  influence  over  the  testator. 
(Jiving  requested  advice  is  not  the  exercise  of  undue  influence. 

While  the  will  was  made  but  a  few  days  before  the  death  of 
the  testator,  the  evidence  plainly  shows  that  he  was  in  posses- 
sion of  his  mental  faculties,  and  even  if  there  was  evidence  to 
go  to  the  jury  on  the  question  of  testamentary  capacity  or  of 
undue  influence  exerted  by  others  than  O'Beime,  a  finding  of 
the  jury  in  favor  of  the  contestants  on  either  of  these  issues 
would  be  so  clearly  against  the  weight  of  evidence  that  we 
should  not  hesitate  to  set  it  aside.  A  verdict,  therefore,  in  favor 
of  the  will  should  not  be  disturbed  except  for  some  substantial 
reason. 

The  jury  were  directed  to  find  either  (1)  "that  the  writing 
produced  is  the  last  will  of  Daniel  Sheehan,"  or  (2)  "  that  the 
writing  produced  is  not  the  last  will  of  Daniel  Sheehan." 
Their  verdict  was  announced  thus:  "We,  the  jury,  find  that 
the  writing  produced  is  the  last  will  of  Daniel  Sheehan; "  and, 
while  that  verdict  conformed  to  the  issue  to  be  tried,  it  is 
claimed  that  it  is  illegal  for  being  neither  a  general  nor  a  spe- 
cial verdict.  It  is  suflScient  to  say  on  that  head  that  if  the 
plaintiff  desired  special  findings  on  specific  questions  of  fact  an 
appropriate  request  should  have  been  made. 

What  we  have  already  said  disposes  of  the  alleged  errors  in 
the  admission  of  evidence  bearing  upon  the  issue  as  to  testa- 
mentary capacity.  The  plaintiff  was  given  the  widest  latitude 
throughout  the  trial;  she  has  had  one  chance  before  the  surro- 
gate, another  in  the  Supreme  Court  before  a  jury,  and  we  think 
it  is  time  the  contest  ended. 

The  order  appealed  from  should  be  reversed  and  the  verdict 
of  the  jury  reinstated. 

Clarke,  McLaughlin,  Scott  and  DowLiNa,  JJ.,  concurred. 

Order  reversed  and  verdict  of  jury  reinstated.  Order  to  be 
settled  on  notice. 
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Hudson  Iron  Company,  Appellant,  v.  Stephen  L.  Mershon 
and  Frederick  Crane,  Eespondents. 

First  Department,  March  8,  1912. 

Bills  and  notes— replevin  to  recover  possession  of  notes  — fraud  and 
deceit  —  contributory  negligence  as  defense. 

In  a  suit  for  replevin  to  recover  possession  of  three  notes  made  by  the 
plaintiff  to  the  order  of  its  president  and  by  him  indorsed  and  delivered 
to  the  defendant  M.,  the  plaintiff^s  evidence  tended  to  show  that  the 
notes  were  delivered  to  M.  to  be  by  him  transferred  to  a  third  party, 
while  the  defendant's  evidence  tended  to  show  that  the  notes  were  given 
to  M.  for  services.  M.  indorsed  and  delivered  two  of  the  notes  to 
defendant  C,  who  claims  to  be  a  holder  in  due  course  for  value.  Plain- 
tiff testified  that  M.  obtained  possession  of  the  notes  by  fraud  and 
deceit. 

Held^  that  under  the  evidence  a  judgment  awarding  C.  possession  of  the 
two  notes  should  be  affirmed  but  the  judgment  giving  defendant  M.  pos- 
session of  the  third  note  should  be  reversed. 

Contributory  negligence  is  not  a  defense  to  an  action  for  fraud  and  deceit. 

A  person  who  is  negligent  in  rex>06ing  confidence  in  a  wrongdoer  is  not 
thereby  prevented  from  recovering  his  projjerty  from  the  latter. 

Appeal  by  the  plaintiff,  the  Hudson  Iron  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  ooimty  of  New  York  on 
the  13th  day  of  May,  1911,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  16th  day  of 
May,  1911,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

William  M.  Wherry^  Jr.^  for  the  appellant. 

Benjamin  F.  Spellman^  for  the  respondents. 

Miller,  J. : 

This  is  a  replevin  suit  to  recover  possession  of  three  notes, 
each  for  the  sum  of  $1,666.66,  made  by  the  plaintiff  to  the 
order  of  Harold  G.  Villard,  its  president,  and  by  him  indorsed 
and  delivei-ed  to  the  defendant  Mershon.  The  plaintiff's  evi- 
dence tends  to  show  that  the  notes  were  delivered  to  said 
defendant  to  be  by  him  delivered  to  a  third  party.    The  defend- 
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ants'  evidence  tends  to  show  that  the  notes  were  given  to 
the  defendant  Mershon  for  services.  Mershon  indorsed  and 
delivered  two  of  the  notes  to  the  defendant  Crane  and  retained 
the  third  one.  The  defendant  Crane  claims  to  be  a  holder  in 
due  course  for  value. 

The  court  charged  at  the  request  of  the  defendants  that,  if 
Villard,  the  plaintiff's  president,  in  delivering  the  notes  to  the 
defendant  Mershon  did  not  act  ^^as  an  ordinary  prudent  and 
careful  man  would  imder  the  same  circumstances,"  the  jury 
niust  find  for  the  defendants.     The  jury  found  a  verdict  for 
both    defendants.     Upon    the    plaintiflTs  evidence    Mershon 
obtained  possession  of  the  notes  by  fraud  and  deceit.     But 
imder  the  charge  of  the  court  the  jury  were  permitted  to  find 
that,  if  Villard,  the  plaintiff's  president,  was  negligent  in  trust- 
ing Mershon,  the  latter  acquired  good  title  to  the  notes  even  as 
between  himself  and  the  plaintiff.     The  bare  statement  of  the 
proposition  refutes  it.     It  is  not  the  law  of  this  State  that  con- 
tributory negligence  is  a  defense  to  an  action  for  fraud  and 
deceit  or  that  a  person  who  is  negligent  in  reposing  confidence 
in  a  w^rongdoer  may  not  recover  his  property  from  the  latter. 
(See   Wilcox  v.  American  Telephone  &  Telegraph  Co.y  176 
N.  Y.  115.) 

It  is  impossible  to  say  upon  what  theory  the  jury  rendered 
their  verdict,  and,  although  there  were  other  requests  charged 
by  the  court  which  were  somewhat  inconsistent  with  the  one  in 
question,  it  is  impossible  to  say  that  the  jury  were  not  misled. 
Indeed,  it  is  quite  probable  that  they  were  misled  because  con« 
siderable  emphasis  appeal's  to  have  been  put  upon  the  assertiotx 
that  Villard,  upon  the  plaintiff's  theory  of  the  case,  was  negli« 
gent  in  delivering  the  notes  to  Mershon. 

The  defendant  Crane  testified  that  he  disooimted  the  notes  at 
Mershon's  request  in  reliance  upon  the  latter's  statement  that 
they  had  been  given  him  for  services  and  without  any  knowl- 
edge  whatever  that  they  were  being  diverted  from  the  purpose 
for  which  they  were  given,  and  that  he  paid  to  Mershon  the 
face  of  the  notes,  less  interest.     In  support  of  that  testunony 
his  check  for  the  amount  of  the  two  notes  less  interest  was 
produced,  and  it  was  established  that  Mershon  procured  the 
check  to  be  certified  and  obtained  the  money  on  it.    We  aro 
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unable  to  discover  a  single  circumstance  tending  to  discredit 
that  testimony.  It  is  neither  improbable  nor  inconsistent  with 
any  other  evidence  in  the  case,  and  we  think  it  would  be  unfair 
to  the  defendant  Crane  to  grant  a  new  trial  for  an  error  which 
was  prejudicial  only  because  the  issue  between  the  plaintiff  and 
the  defendant  Mershon  was  sharply  contested.  As  a  matter 
of  fact,  the  plaintiff  has  united  two  causes  of  action  against 
different  parties,  though  the  action  appears  to  have  been 
brought  on  the  theory  that  all  three  notes  were  transferred  to, 
and  held  by,  the  defendant  Crane.  We  can  now  effect  a  sev- 
erance and  do  justice  at  the  same  time  by  affirming  the  judg- 
ment as  to  the  defendant  Crane,  and  by  reversing  as  to  the 
defendant  Mershon  and  granting  a  new  trial. 

The  judgment  in  so  far  as  it  adjudges  that  the  defendant 
Crane  is  entitled  to  the  possession  of  two  notes  in  suit  affirmed, 
with  costs,  and  the  judgment  in  so  far  as  it  adjudges  that  the 
defendant  Mershon  is  entitled  to  the  possession  of  one  note  for 
$1,666.66  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Laughun  and  Dowung, 
JJ.,  concurred. 

Judgment  as  to  defendant  Crane  affirmed,  with  costs,  and 
as  to  defendant  Mershon  reversed  and  new  trial  ordered,  costs 
to  appellant  to  abide  event.     Order  to  be  settled  on  notice. 


Emily  H.  C.  Jacocks,  Appellant,  v.  Lewis  J.  Morrison, 

Eespondent. 

First  Department,  March  8,  1912. 

Contract  —  pleading  —  remedy    for    indefiniteness   of    complaint  — 

forfeiture. 

Defendant  and  plaintiflTs  assignor  entered  into  a  contract,  whereby,  in 
payment  for  certain  stocks  and  bonds,  the  former  agreed  to  pay  to  the 
latter  a  certain  sum  and  to  procure  a  conveyance  of  fifteen  acres  of  land 
to  be  selected  by  the  latter  out  of  a  larger  tract  owned  by  a  third  party, 
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and  whereby  defendant  agreed  in  default  in  procuring  such  conveyance 
to  pay  the  plaintiff's  assignor  a  certain  sum  in  lieu  thereof. 

The  complaint  of  the  assignee  alleged  that  the  defendant  paid  the  sum 
mentioned  in  the  contract  but  failed  to  cause  the  conveyance  to  be 
made  or  to  pay  the  sum  in  lieu  thereof,  that  plaintiff  demanded  of  the 
defendant  that  he  convey  to  her  fifteen  acres  of  said  land,  that  defend- 
ant failed  to  comply  with  the  demand,  that  thereafter  her  assignor 
caused  fifteen  acres  to  be  selected  ajid  that  notice  of  such  selection  was 
served  upon  the  defendant.  Held^  that  the  complaint  was  not  demur- 
rable because  it  failed  to  state  the  time  when  said  demands  were  made; 
that  the  fact  that  the  complaint  was  indefinite  in  this  respect  is  a  defect 
to  be  cured  by  motion. 

The  plaintiff  or  her  assignor  did  not  necessarily  incur  a  forfeiture  by  failing 
to  make  a  selection  within  either  a  reasonable  or  a  stated  time. 

DowiiiNa,  J.,  dissented. 

Appeal  by  the  plaintiflf,  Emily  H.  C.  Jacocks,  from  an  inter- 
locutoiy  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  comity  of  New 
York  on  the  15th  day  of  December,  1911,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  New  York  Special  Term 
sustaining  the  defendant's  demurrer  to  the  complaint. 

Arthur  Furber,  for  the  appellant. 

Herbert  R.  Ltmburg,  for  the  respondent. 

Miller,  J.: 

The  action  is  upon  a  contract  entered  into  between  the 
defendant  and  the  plaintiff's  assignor  whereby  in  payment  for 
certain  stocks,  bonds  and  choses  in  action  transferred  to  him 
and  in  settlement  of  certain  disputes,  the  former  agreed  to  pay 
the  latter  the  simi  of  $3,000  in  cash,  and  to  procure  a  convey- 
ance of  fifteen  acres  of  land,  to  be  selected  by  the  latter  out  of 
a  larger  tract  owned  by  a  third  party,  a  corporation,  and 
whereby  the  defendant  agreed  in  default  in  procuring  such 
conveyance  to  pay  the  plaintiff's  assignor  the  sum  of  $3,500  in 
lieu  thereof.  It  is  alleged  that  the  defendant  paid  the  sum  of 
$3,000,  but  has  failed  to  cause  said  conveyance  to  be  made  or 
to  pay  the  stipulated  sum  in  Ueu  thereof. 

In  a  former  action  between  the  same  parties  a  demurrer  to  the 
complaint  was  sustained  on  the  ground  that  the  complaint 
did  not  allege  the  selection  of  any  particular  fifteen-acre  plot. 


Digitized  by 


Google 


560  Jacocks  V,  Morrison. 

First  Department,  March,  1912.  [Vol.  149. 

{Jacocks  V.  Morrison^  129  App.  Div.  285.)  The  present  com- 
plaint, after  alleging  the  assignment  of  the  contract  to  the 
plaintiff,  avers  that  the  plaintiff,  being  willing  to  accept  any  fif- 
teen acres  within  the  plot  of  land  in  question,  demanded  of  the 
defendant  that  he  perform  his  contract  by  conveying  to  her  fif- 
teen acres  of  said  land ;  that  the  defendant  failed  to  comply  with 
the  demand,  and  that  thereafter  her  assignor  caused  fifteen  acres 
to  be  selected  and  located,  and  that  notice  of  a  selection  with  a 
description  thereof  was  served  upon  the  defendant  with  a 
demand  that  he  convey  or  cause  the  same  to  be  conveyed  to 
the  plaintiff. 

The  objection  to  the  present  complaint  is  that  it  fails  to 
state  the  time  when  said  demands  were  made.  No  doubt,  the 
complaint  is  indefinite  in  that  respect.  But  that  is  a  defect  to 
be  cured  by  motion,  not  by  special  demurrer,  as  was  the  prac- 
tice when  Osborne  v.  Lawrence  (9  Wend.  135),  relied  upon  by 
the  learned  court  at  Special  Term,  was  decided. 

If  the  plaintiff  would  have  to  prove  a  selection  and  demand 
within  a  stated  or  a  reasonable  time  in  order  to  recover,  an 
allegation  to  that  effect  would  doubtless  be  essential  to  a  state- 
ment of  her  cause  of  action.  But  this  is  not  the  case  of  an 
executory  contract  of  purchase  and  sale  as  was  the  case  of 
Pope  V.  Terre  Haute  Car  cfc  Manufacturing  Co.  (107  N.  T. 
61),  also  relied  upon  by  the  learned  court  at  Special  Term. 
The  defendant  received  the  consideration  for  which  he  agreed 
to  procure  a  conveyance  from  a  third  party  or  to  pay  in  Ueu 
thereof  the  sum  of  $3,500.  A  selection  of  the  fifteen  acres  to 
be  conveyed  had  to  be  made  before  the  defendant  could  be  put 
in  default,  but  a  failure  to  make  the  selection  within  a  reason- 
able time  or  within  a  definite  time,  if  one  was  stated  in  the 
contract,  would  not  necessarily  defeat  the  right  of  the  plaintiff 
or  her  assignor  to  recover.  No  doubt,  as  the  respondent  con- 
tends, he  could  not  be  required  to  be  forever  in  a  position  to 
procure  a  conveyance  from  a  third  party.  But  if  there  be  any 
reason  to  excuse  performance  on  his  part,  it  is  a  matter  of 
defense  which  we  cannot  pass  upon  without  knowing  the  facts. 
The  point  which  we  now  decide  is  that  the  plaintiff  or  her 
assignor  did  not  necessarily  incur  a  forfeiture  by  failing  to 
make  a  selection  within  either  a  reasonable  or  a  stated  time. 
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The  interlocutory  judgment  should  be  reversed,  with  costs, 
and  the  demurrer  overruled,  with  costs,  with  the  usual  leave 
to  the  defendant  to  answer  on  payment  of  said  costs, 

Inoraham,  p.  J.,  McLaughlin  and  Laughtjn,  JJ.,  con- 
curred; DowLiNG,  J.,  dissented. 

Judgment  reversed,  with  costs,  and  demurrer  overruled, 
with  costs,  with  leave  to  defendant  to  withdraw  demurrer  and 
to  answer  on  payment  of  costs. 


Mary  Levy,  Appellant,  Respondent,  v,  Abraham  J.  Levy, 
Respondent,  Appellant. 

First  Department,  March  8,  1912. 

Husband  and  wife — contract  for  support  and  maintenance — reduction 
of  amount  of  alimony. 

A  husband  and  wife  after  separation  may  enter  into  a  valid  and  binding 
contract  for  the  separate  support  and  maintenance  of  the  wife. 

On  an  application  to  reduce  the  amount  of  alimony  made  on  the  ground 
of  a  change  in  the  financial  condition  of  the  parties  since  the  entry  of 
the  decree  the  court  may  take  into  consideration  a  contract  for  separate 
support  and  maintenance  previously  entered  into  by  the  husband  and 
wife. 

A  husband,  who  is  under  obligation  to  support  a  former  wife  pursuant  to 
a  contract  therefor  and  a  decree  of  divorce  awarding  alimony,  cannot 
evade  liability  by  incurring  new  obligations. «  Thus,  where  he  remarries 
in  another  State,  and  makes  his  second  wife  a  large  monthly  allowance, 
the  amount  of  alimony  awarded  in  the  divorce  action  should  not  be 
reduced. 

Cross-appeals  by  the  plaintiflf,  Mary  Levy,  and  the  defend- 
ant, Abraham  J.  Levy,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  12th  day  of 
December,  1911,  modifying  a  decree  of  divorce  by  reducing 
the  allowance  of  alimony. 

John  H,  McCrahoriy  for  the  plaintiff. 

Max  D.  Steuer^  for  the  defendant. 
App.  Div.— Vol.  CXLIX        36 
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Miller,  J.: 

The  application  resulting  in  the  order  appealed  from  was 
made  on  the  ground  of  a  change  in  the  financial  condition  of 
the  parties  since  the  entry  of  the  decree.  The  matter  was 
referred  to  a  referee,  who  took  testimony  and  reported  in 
favor  of  a  reduction  of  alimony  to  $100  a  month,  but  upon 
a  motion  to  confirm  the  report,  the  court  at  Special  Term 
reduced  the  allowance  only  to  the  siun  of  $150  a  month.  If 
the  only  question  in  the  case  were  that  presented  by  the  evi- 
dence relating  to  the  changed  financial  condition  of  the  parties 
we  might  not  be  disposed  to  interfere  with  the  discretion  of 
the  Special  Term. 

After  the  action  for  divorce  was  brought  the  parties  entered 
into  a  written  agreement  by  which  the  defendant,  in  terms 
"for  himself,  heirs,  executors,  administrators  and  assigns," 
agreed  to  pay  the  plaintiff  $300  a  month  during  the  term  of  her 
natural  life,  and  stipulated  that  in  case  of  his  prior  death, 
such  payments  should  continue  during  the  term  of  her  natu- 
ral hfe,  so  long  as  she  remained  unmarried,  and  should  be 
a  charge  upon  his  estate.  He  also  expressly  agreed  that  he 
would  not  "in  any  action  or  proceedings  or  in  any  mannei 
apply  for  a  modification  of  the  terms  of  this  agreement."  The 
plaintiff  on  her  part  agreed  not  to  apply  in  any  action  or  pro- 
ceedings for  an  increase  of  said  sum,  and  she  further  agreed 
to  execute  to  the  defendant  a  release  of  her  right  of  dower  in 
and  to  real  estate  owned  by  him  of  the  value  of  over  $100,000. 
She  testified,  and  it  was  not  denied,  that  she  had  executed  said 
release.  The  agreement  also  contained  this  provision:  ^^ Fifth. 
The  party  of  the  second  part  further  consents  that  in  said 
action  there  may  be  inserted  in  the  decree  of  divorce,  in  the 
event  of  such  decree  being  granted  the  party  of  the  first  part, 
a  provision  allowing  the  party  of  the  first  part  alimony  at  the 
rate  of  Three  hundred  ($300.00)  Dollars  per  month,  the  pro- 
vision in  said  decree  not  to  affect  the  terms  of  this  agreement." 

The  learned  referee  was  of  the  opinion  that  the  agreement 
was  void  as  against  pubUc  policy,  and  that  it  was  merely 
intended  as  a  stipulation  in  the  action  and  not  as  an  independ- 
ent agreement.  The  contract  did  not  recite  that  the  parties 
were  then  living  separate  and  apart,  but  the  evidence  tends  to 
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indicate  that  they  had  theretofore  separated,  and,  while  the 
referee  appears  to  have  entertained  some  doubt  as  to  the  suflBl- 
ciency  of  that  evidence,  we  are  unable  to  find  that  there  was 
really  any  serious  dispute  about  it.  There  can  be  no  doubt 
that,  after  a  separation,  a  husband  and  wife  can  enter  into 
a  valid  and  binding  contract  for  the  separate  support  and 
maintenance  of  the  wife.  {Oalusha  v.  Oalusha^  116  N.  Y. 
635.)  The  contract  in  this  case  was  held  to  be  invaUd  on  the 
authority  of  Lake  v.  Lake  (136  App.  Div.  47).  But  in  that 
case  the  benefit  to  be  derived  by  the  wife  was  contingent 
upon  the  dissolution  of  the  marriage.  In  this  case  the  promise 
to  pay  the  wife  $300  a  month  was  unconditional.  The  pro- 
vision that,  in  the  event  of  a  decree  of  divorce,  a  provision 
should  be  inserted  allowing  the  plaintiff  aUmony  at  the  rate 
of  $300  a  month  did  not  modify  the  imconditional  agreement 
to  pay  that  sum  in  any  event.  Had  there  been  no  decree,  the 
contract  obligation  to  pay  that  sum  would  have  continued; 
hence  it  f oDows  not  only  that  the  agreement  was  not  invalid 
for  the  reason  assigned  in  the  Lake  case,  but  that  it  was  more 
than  a  mere  stipulation  for  use  in  the  action. 

Of  course,  the  contract  did  not  have  the  effect  of  depriving 
the  court  of  jurisdiction.  The  question  is  whether  the  court 
in  the  exercise  of  its  jurisdiction  will  ignore  a  valid  contract, 
fixing  the  amount  which  the  wife  is  to  have  for  her  support. 
It  may  be  granted  that  the  contract  obligation  cannot  be 
enforced  by  contempt  proceedings  whereas  the  decree  of  the 
court  may  be.  But  the  answer  to  that  objection,  so  far  as  this 
application  is  concerned,  is  to  be  found  in  the  fact  that  the 
defendant  is  concededly  able  to  pay  the  amount  agreed  upon. 
While  the  court  doubtless  has  jurisdiction  to  modify  its  decree 
and  to  leave  the  parties  to  the  enforcement  of  their  contract 
rights  by  action,  we  do  not  think  the  evidence  in  this  case 
sufficient  to  justify  such  action.  Within  a  few  days  after  the 
final  decree  of  divorce,  the  defendant,  in  disregard,  if  not  in 
contempt  of  it,  contracted  a  second  marriage  in  another  State, 
and  he  concedes  that  he  makes  his  present  wife  a  monthly 
allowance  of  $500  for  household  expenses.  He  cannot  evade 
the  obligation  imposed  upon  him  by  his  contract  and  the  decree 
of  the  court  by  incurring  new  ones. 
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The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements to  the  plaintiflf,  and  the  motion  denied,  with  ten 
dollars  costs  and  disbursements  on  the  motion  to  the  plaintiff. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke, 
JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to 
plaintiff,  and  motion  denied,  with  ten  dollars  costs  and  dis- 
bursements on  the  motion  to  plaintiff.  Order  to  be  settled  on 
notice. 


Marshall  L.  Warrin,  Respondent,  v.  Catharine  Haverty, 

as  Administratrix,  etc.,  of  James  T.  Haverty,  Deceased, 

AppeDant. 

First  Department,  March  8,  1912. 

Suxmnary  proceedings — jurisdiction  of  court. 

It  is  essential  to  the  jurisdiction  of  the  court  to  entertain  and  make  a  final 
order  in  summary  proceedingrs  that  the  tenant  should  be  in  possession. 

Where  the  uncontroverted  evidence  shows  that  the  tenant  was  not  in  pos- 
session at  the  time  the  proceeding  was  instituted,  and  was  not  holding 
over  or  claiming  any  rights  as  a  tenant  of  the  premises,  the  proceeding 
should  be  dismissed. 

Appeal  by  the  defendant,  Catharine  Haverty,  as  adminis- 
tratrix, etc.,  from  an  order  of  the  Appellate  Term  of  the 
Supreme  Court,  entered  in  the  oflSce  of  the  clerk  of  the  coxmty 
of  New  York  on  the  4th  day  of  May,  1911,  affirming  a  final 
order  and  judgment  of  the  Municipal  Court  of  the  city  of  New 
York  in  a  summary  proceeding  for  the  removal  of  a  tenant. 

John  W.  Brovmey  for  the  appellant. 

Henry  de  Forest  Baldwin  [Allen  Evarts  Foster  with  him  on 
the  brief],  for  the  respondent. 

Laughlin,  J. : 

The  lease  under  which  the  proceedings  to  dispossess  the  ten- 
ant were  instituted  was  made  on  the  1st  day  of  March,  1906, 
between  the  plaintiflf  and  one  James  T.  Haverty,  since  deceased, 
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and  was  for  the  use  of  the  building  known  as  150  East  Thirty- 
ninth  street,  with  the  appurtenances,  for  the  term  of  three 
years  from  May  1,  1906,  at  an  annual  rental  of  $2,500,  pay- 
able in  equal  monthly  installments  in  advance,  on  the  first 
day  of  each  month;  and  on  the  16th  day  of  September,  1907, 
by  an  indorsement  on  the  lease  duly  made  by  the  parties,  the 
term  was  extended  to  May  1,  1912,  at  an  annual  rental  of 
$2,600,  the  other  conditions  remaining  the  same.  The  tenant 
died  on  the  28th  day  of  January,  1909,  and  the  defendant  was 
duly  appointed  his  administratrix  on  the  4th  day  of  February, 
1909.  The  occupation  of  the  premises  by  the  tenant  was 
through  a  sub-tenant,  Samuel  Parker  &  Sons,  who  used  them 
as  a  stable.  It  appears  that  a  notice  in  writing  that  the  build- 
ing had  been  reported  "  as  unsafe  and  dangerous  "  owing  to 
the  fact  that  "  The  rear  wall  is  badly  bulged  and  out  of  plumb, 
the  brickwork  of  front  is  cracked  and  part  of  easterly  wall  at 
2nd  story  broken  and  loose,"  was  given  by  the  superintendent 
of  buildings  for  the  borough  of  Manhattan  to  the  owner  on 
the  29th  day  of  April,  1910,  and  to  the  sub-tenant  on  the  28th 
day  of  April,  1910,  and  they  were  required  to  make  the  build- 
ing safe  as  specified  in  the  notice  which  necessitated  the 
removal  of  part  of  the  walls,  and  they  were  also  notified  that 
upon  their  failure  to  immediately  certify  their  assent  or  refusal 
"  to  secure  or  remove  said  building  "  a  survey  would  be  ordered 
as  required  by  law,  and  the  expense  thereof  would  become  a 
lien  on  the  premises.  The  defendant  testified  that  she  also 
received  a  like  notice  from  the  bureau  of  buildings  and  that 
she  mailed  it  to  the  plaintiff's  agents.  On  the  5th  day  of 
May,  1910,  the  agents  of  the  owner  reported  to  him  that  the 
attorney  for  the  tenant  had  notified  them  that  his  client 
had  abandoned  the  premises  in  consequence  of  their  danger- 
ous condition,  as  shown  by  the  orders  from  the  different 
municipal  departments,  copies  of  which  were  inclosed  —  it 
does  not  otherwise  appear  what  they  were  —  and  that  they 
had  insisted  that  the  lease  required  the  tenant  to  comply  with 
such  orders.  On  the  next  day  the  landlord  made  a  demand  on 
the  tenant  in  writing  that  she  comply  with  said  orders,  and  gave 
her  notice  that  he  denied  her  right  to  surrender  the  property 
and  declined  to  accept  any  surrender  thereof.     The  sub-tenant 
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had  removed  from  the  premises  on  the  Ist  day  of  May,  1910; 
but  the  cause  of  removal  is  not  otherwise  shown.  It  appears 
that  there  were  keys  to  the  building  and  that  they  came  into 
the  possession  of  the  plaintiff's  agents  who  it  is  conceded  had 
them  in  the  month  of  June,  1910,  but  the  evidence  does  not 
show  definitely  from  whom  or  when  they  were  received.  It 
appears  that  the  premises  remained  vacant  after  the  sub- 
tenant removed,  and  that  a  fence  was  erected  about  the 
entrance  or  oflSce  door  and  the  doors  barred,  but  the  exact 
time  when  this*  was  done  or  by  whom  was  not  shown.  Neither 
the  owner,  nor  the  sub-tenant  nor  the  tenant  accepted  the  notice 
of  the  superintendent  of  buildings,  or  agreed  to  do  the  work  as 
required  by  the  notice,  and  said  superintendent  gave  a  further 
notice  in  accordance  with  law  that  a  survey  would  be  made  on 
the  13th  day  of  May,  1910,  and  that  the  report  of  the  survey 
would  be  presented  to  the  court  on  the  fourteenth  day  of  May 
for  a  hearing  with  respect  to  the  facts.  It  was  foimd  by  the 
survey  that  the  building  was  unsafe  and  dangerous  and  a 
notice  to  that  effect  was  posted  thereon,  and  it  was  adjudged 
by  the  court  on  the  14th  day  of  May,  1910,  that  the  building 
was  unsafe  and  dangerous,  and  that  the  rear  wall  was  bulged, 
out  of  plumb  and  liable  to  collapse,  and  that  portions  of  the 
brickwork  of  the  front  and  east  walls  and  chimneys  were 
cracked  and  defective,  and  it  was  ordered  that  a  precept  be 
issued  to  the  superintendent  of  buildings  requiring  him,  forth- 
with, to  make  the  building  safe  by  removing  all  of  the  rear 
wall  and  all  defective  parts  of  the  front  and  east  walls  and 
chinmeys,  and  by  rebuilding  the  same  and  by  shoring  and 
bracing.  The  work  thus  required  was  performed  by  a  con- 
tractor employed  by  the  owner,  and  the  evidence  shows  that 
the  keys  were  delivered  to  the  workmen,  and  that  the  work 
cost  upwards  of  $1,400.  Early  in  May  the  agents  demanded 
rent  of  the  tenant  for  that  month,  but  she  declined  to  pay  it. 
The  matter  was  then  placed  in  the  hands  of  the  attorneys  for 
the  plaintiff  who  early  in  the  fall  brought  an  action  to  recover 
the  rent  down  to  October  first.  There  appears  to  have  been  no 
further  demand  of  the  tenant  for  payment  of  rent,  or  claim 
made  that  she  was  still  in  possession  until  on  or  about  the 
twenty-sixth  day  of  November  thereafter,  when  she  received  a 
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notice  from  the  plaintiflf  claiming  that  she  was  indebted  to  him 
for  rent  from  May  first  to  November  thirtieth,  and  requiring 
payment  of  the  same  or  surrender  of  the  premises  within  three 
days.  She  answered  this  in  writing  on  November  thirtieth, 
denying  that  she  was  indebted  to  the  plaintiflf  and  stating  that 
with  the  exception  of  a  summons  and  complaint  served  on  her 
the  24th  day  of  September,  1910,  the  action  to  recover  rent, 
this  was  the  first  time  any  claim  or  demand  had  been  made  on 
her  for  rent  of  the  premises,  which,  she  asserted,  had  been  in 
the  possession  of  the  plaintiflf  since  May  when  she  surrendered 
them,  and  she  also  asserted  that  she  had  surrendered  the 
premises  on  account  of  the  fact  that  they  had  become  danger- 
ous and  unsafe,  and  that  the  surrender  had  been  accepted.  On 
or  about  the  1st  day  of  December,  1910,  a  personal  demand  was 
made  on  the  defendant  for  the  payment  of  the  rent  from  May 
first  to  December  first,  and  this  proceeding  was  then  instituted. 
In  the  petition  the  landlord  alleged  that  the  tenant  held  over 
and  continued  in  possession  of  the  premises.  The  tenant  by 
answer  denied  that  she  was  in  possession,  and  alleged  that  she 
surrendered  the  possession,  as  already  stated,  on  or  about  the 
1st  day  of  May,  1910,  and  that  the  landlord  had  accepted  the 
surrender,  and  further  pleaded  that  the  court  was  without 
jurisdiction. 

We  are  of  opinion  that  the  court  was  without  jurisdiction  to 
make  the  order,  for  the  imcontroverted  evidence  shows  that 
the  tenant  was  not  in  possession  at  the  time  the  proceeding 
was  instituted,  and  was  not  holding  over  or  claiming  any  rights 
as  a  tenant  of  the  premises.  It  is  essential  to  the  jurisdiction 
of  the  court  to  entertain  a  summary  proceeding  and  to  make 
a  final  order  therein  that  the  tenant  should  be  in  possession. 
(Code  Civ.  Proc.  §  2231;  Broivn  v.  Mayor ^  66  N.  Y.  385;  Ashy. 
Pumelly  82  N.  Y.  St.  Repr.  306;  Gallagher  v.  Beilly,  31  id. 
556;  Boehm  v.  Richy  13  Daly,  62.)  The  adjudication  would  be 
conclusive  against  the  tenant  that  she  held  over  and  remaiued 
in  possession  iu  the  action  by  the  landlord  for  the  rent  {Prince 
V.  Schlesingery  116  App.  Div.  502;  Grafton  v.  Brigham^  70 
Hun,  134),  and  that  appears  to  be  the  only  object  of  the  proceed- 
ing. A  marshal  or  other  ofl&cer  of  the  court  could  give  plain- 
tiff nothing  under  the  final  order  for  the  premises  were  wholly 
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vacant  and  plaintiff  had  the  keys.  It  is  not  necessary  to  decide 
whether  the  tenant  was  justified  in  removing  from  the  premises 
on  the  theory  that  there  was  a  constructive  eviction,  or  whether 
the  landlord  accepted  the  surrender,  for  since  it  clearly  appears 
that  the  tenant  was  not  in  possession  the  summary  proceedings 
cannot  be  sustained. 

It  follows  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  with  costs  to  the  appellant,  and  the  final 
order  should  be  reversed  and  the  proceeding  dismissed,  with 
costs  to  appellant. 

Ingraham,  p.  J.,  McLAUGm^iN,  Miller  and  Bowling,  JJ., 
concurred. 

Detennination  reversed,  with  costs,  and  final  order  reversed 
and  proceeding  dismissed,  with  costs  to  appellant. 


WiLUAM  J.  Sweeney,  Respondent,  v.  Douglas  Copper 
Company,  Appellant. 

First  Department,  March  15,  1912. 

Principal  and  agent  —  action  against  undisclosed  principal  —  rescis- 
sion of  contract  —  evidence  of  agency  —  election  of  remedies  — 
estoppel. 

One  E.,  npon  the  faith  of  an  advertisement  signed  by  K.  in  a  flnancifll 
bulletin  offering  bonds  for,  sale  under  certain  conditions,  sent  to  EL  a 
certain  siun  in  full  payment  for  one  bond.  K.  then  wrote  to  E.  and 
suggested  that  he  change  his  order  and  purchase  another  class  of  bonds. 
E.  accepted  the  suggestion  and  sent  a  draft  for  the  difference  in  price, 
but  never  received  the  bond  for  which  he  subscribed.  K.  subsequently 
became  a  bankrupt  and  E.  filed  a  claim  which  was  allowed  but  never 
paid,  there  being  no  assets.  Long  after  the  filing  of  this  claim  E.  was 
advised  that  he  had  a  cause  of  action  against  the  Douglas  CJopper  Com- 
pany, and  thereupon  executed  an  assignment  to  R,  who  subsequently 
assigned  the  claim  to  S.,  the  plaintiff,  who  brought  an  action  against 
the  Douglas  Copper  Company  as  an  undisclosed  principcd  of  K.  to 
recover  the  amount  paid  for  the  bond,  alleging  a  rescission  of  the  con- 
tract between  R  and  the  Douglas  Copper  Company. 

Held^  that  under  the  evidence  K.  was  the  agent  of  the  defendant; 

That  the  allowance  of  the  claim  in  bankruptcy  against  the  agent  was  not 
such  an  election  as  estopped  pursuit  of  the  principal,  the  defendant  oom- 
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pany,  as  at  the  time  of  the  filing  of  the  claim  in  bankruptcy  E.  had  no 
knowledge  of  the  relation  between  K.  and  the  defendant. 
An  election  of  remedies  in  order  to  create  an  estoppel  must  be  predicated 
upon  full  knowledge  of  the  facts. 

Appeal  by  the  defendant,  the  Douglas  Copper  Company, 
from  an  order  of  the  Appellate  Term  of  the  Supreme  Court, 
entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  New  York  on 
the  19th  day  of  May,  1911,  affirming  a  judgment  of  the  City 
Court  of  the  city  of  New  York,  and  an  order  denying  a  motion 
for  a  new  trial;  and  also  from  said  judgment  and  order  of  the 
City  Court. 

Martin  L.  Stover  of  counsel  [Eatoriy  Lewis  &  Bowey  attor- 
neys], for  the  appellant. 

Archibald  Douglas  of  coimsel  [Paul  Armitage  with  him  on 
the  \>Tief\y  Douglas  &  Armitage^  attorneys,  for  the  respondent. 

OLiARK£,  J .  Z 

One  M.  L.  Eldridge,  sixty-five  years  of  age,  a  resident  of 
Davenport,  la.,  saw  a  copy  of  King's  Financial  Bulletin^ 
published  at  Boston,  and  bearing  date  November  23,  1907,  in 
which  appeared  a  broadside  entitled  "Douglas  Copper  Com- 
pany bonds  may  be  secured  at  110  for  one  week  longer,  but  price 
will  increase  December  1." 

The  article  was  signed  by  C.  F.  King.  It  stated,  inter  alia^ 
"  this  is  the  first  allotment  of  $100,000  of  these  bonds,  and  the 
company  in  giving  me  the  exclusive  right  to  offer  them  to  the 
public  is  recognizing  the  fact  that  my  office  reaches  more  soUd 
investors  of  America  than  any  other  financial  house  in  the 
country.  *  *  *  These  bonds  are  issued  in  three  denomina- 
tions, $100,  $500  and  $1,000,  and  bear  interest  semi-annually^ 
*  *  *  Holders  of  them  will  enjoy  a  fixed  income  of  6  per  cent 
as  long  as  they  hold  them,  and  in  the  year  1909  will  also  have 
the  privilege  of  converting  them  into  stock  of  the  company  at 
$10  a  share.    *    *    *" 

Upon  the  faith  of  said  article  Eldridge  wrote  to  King  on 
November  26, 1907^  and  by  December  second  had  sent  to  him 
$1,081.33  "in  full  for  one  $1,000  Douglas  Copper  Co.  bond." 
On  January  7,  1908,  King  wrote  to  Eldridge  that  he  foimd  by 
reference  to  his  books  that  he  had  placed  an  order  for  one  six 
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per  cent  convertible  bond.  "Delivery  of  this  bond  has  been 
delayed  for  the  reason  that  I  have  been  engaged  in  negotia- 
tions for  the  purchase  of  a  number  of  the  original  Series  A 
bonds  of  the  Douglas  Copper  Company  at  a  price  which  would 
enable  me  to  sell  them  on  the  basis  of  $152  for  each  $100  bond. 
As  these  original  bonds  are  convertible  into  stock  of  the  com- 
pany at  par  $5  per  share  at  any  time  between  this  date  and 
December  31,  1909,  at  the  option  of  the  holder,  they  are  easily 
worth  more  than  double  the  price  of  the  second  series  for  which 
you  have  subscribed  and  which  are  only  convertible  into  stock 
during  the  year  1909  at  the  rate  of  $10  per  share.  I  find  that  I 
shall  be  able  to  fill  a  Umited  niunber  of  orders  for  these  original 
Series  A  bonds  of  the  Douglas  Copper  Company  at  the  rate 
of  $152  for  each  $100  bond,  and  if  you  desire  to  avail  yourself 
of  the  privilege  of  subscribing  for  one  of  these  original  bonds 
in  Ueu  of  the  second  series  bond  for  which  you  have  already 
subscribed,  I  shall  be  glad  to  credit  you  with  the  amount  already 
paid,  $1,081.83,  and  on  receipt  of  the  difference,  $438.67,  will 
forward  you  one  of  the  original  Series  A  bonds,  denomination 
$1,000,  which  is  convertible  at  your  option  into  200  shares  stock 
of  the  company  at  any  time  from  this  date  until  December  31, 
1909.^^ 

Eldridge  on  January  ninth  accepted  this  suggestion  and 
sent  to  King  a  draft  for  $438.67,  which,  added  to  the  amoimt 
theretofore  forwarded,  amounted  to  $1,520,  "in  full  payment 
for  one  of  the  6^  convertible  bonds  of  the  Douglas  Copper  Com- 
pany, denomination  $1,000  of  the  original  Series  A,  convertible 
at  my  option  into  200  Shares  stock  of  the  company  at  Five  dol- 
lars per  share  at  any  time  from  this  date  until  Dec.  31,  1909." 

Eldridge  never  received  the  bond  for  which  he  had  sub- 
scribed, nor  anything  else,  except  some  worthless  promissory 
notes,  long  after  the  event.  King  became  a  bankrupt  and  was 
subsequently  indicted  and  convicted.  In  April,  1908,  Eldridge 
filed  a  claim  in  bankruptcy  against  him,  which  was  allowed. 
He  has  not  received  any  dividend,  nor  is  he  likely  to.  Long 
after  the  filing  of  this  claim  in  bankruptcy  against  King  he 
was  advised  by  a  firm  of  attorneys  at  Boston  that  he  probably 
had  a  claim  against  the  Douglas  Copper  Company  and  there- 
upon, at  the  suggestion  of  these  attorneys,  and  on  March  13, 
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1909,  Eldridge  executed  an  assignment  of  his  claim  to  one 
Charles  H.  Ryan.  On  April  22,  1909,  said  Eyan  executed  an 
assignment  to  "  William  Sweeney  of  New  York  in  the  County 
and  State  of  New  York  "  of  "  all  the  claims,  demands  and  rights 
of  action  which,  imder  and  by  virtue  of  an  assignment  to  me 
by  M.  L.  Eldridge  dated  March  13,  1909,  I  now  have  against 
the  Douglas  Copper  Company." 

This  action  was  brought  by  said  Sweeney  in  the  City  Court 
of  New  York. 

The  Douglas  Copper  Company  is  a  foreign  corporation  created 
under  the  laws  of  the  State  of  Maine,  but  its  general  oflBlces 
are  located  in  the  city  of  New  York.  The  complaint  sets  up 
the  payment  of  $1,520  upon  the  date  set  forth  to  C.  F.  King, 
the  duly  authorized  agent  of  the  Douglas  Copper  Company; 
that  said  sums  of  money  were  paid  to  and  received  by  the  said 
King  as  agent  of  the  Douglas  Copper  Company  for  the  purchase 
of  one  $1,000  bond  of  the  Douglas  Copper  Company,  series  A, 
at  the  agreed  price  and  value  of  $1,520,  which  the  said  King 
as  agent  duly  agreed  to  deliver;  that  in  violation  of  said  agree- 
ment the  said  bond  was  never  delivered  to  or  tendered  to  the 
said  Eldridge  or  his  assigns,  nor  was  the  equivalent  thereof, 
$1,620,  or  any  part  thereof  returned  or  tendered;  and,  after 
setting  up  the  assignments  from  Eldridge  to  Ryan  and  from 
Ryan  to  Sweeney,  the  complaint  alleges  "That  the  plaintiff 
herein  elects  to  rescind  the  contract  made  between  M.  L. 
Eldridge  and  the  Douglas  Copper  Company"  and  averring 
that  he  has  been  damaged  in  the  sum  of  $1,520  demands  judg- 
ment therefor.  The  action,  therefore,  is  against  an  undisclosed 
principal  upon  a  rescission  for  the  amount  paid. 

Upon  the  trial  the  main  question  submitted  to  the  jury  was 
whether,  at  the  time  of  the  transactions  complained  of.  King 
was  the  agent  of  the  defendant  company.  The  jury  foimd  a 
verdict  for  the  plaintiff,  which,  together  with  an  order  denying 
the  defendant's  motion  for  a  new  trial,  was  aflBlrmed  by  the 
Appellate  Term.  From  the  determination  of  the  Appellate 
Term  and  from  the  judgment  of  the  City  Court  and  the  order 
denying  a  new  trial  the  defendant  appeals. 

The  two  questions  which  we  deem  it  necessary  to  discuss  are, 
first,  was  the  evidence  sufficient  to  support  the  finding  of 
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agency?  and,  second^  was  the  filing  and  allowance  of  the 
claim  in  bankruptcy  against  the  agent,  King,  such  an  election 
as  estopped  pursuit  of  the  principal,  the  defendant  company  ? 

Four  contracts  between  King  and  the  company  were  in  evi- 
dence. The  first  was  a  letter  from  King  dated  March  26, 1905, 
addressed  to  the  vice-president  of  the  Douglas  Copper  Com- 
pany, 42  Broadway,  New  York:  "  In  accordance  with  memo- 
randum covering  proposition  submitted  to  you  yesterday,  and 
your  telegram  of  this  date  informing  me  that  the  same  has 
been  approved,  I  now  submit  in  writing  my  proposition  in 
detail,  which  memorandum  will  serve  the  purpose  of  contract 
between  us.  I  agree  to  become  sole  financial  agent  for  the 
Douglas  Copper  Company  and  to  imdertake  to  sell  the  com- 
pany's six  per  cent  convertible  bonds  to  the  amount  of  *  *  * 
$400,000,  and  to  pay  to  the  company  a  net  price  of  eighty-five 
per  cent  of  the  par  value  thereof  for  all  bonds  sold.  I  agree  to 
undertake  to  sell  bonds  to  the  amount  of  *  *  *  $150,000 
within  four  (4)  months  from  date  of  this  memorandum,  it  being 
understood,  however,  that  should  I  be  imable  to  sell  bonds  to 
the  fuU  amount  of  the  *  *  *  $150,000  within  four  (4) 
months  from  this  date,  then  in  that  case  the  company  will  pro- 
vide me  with  bonds  to  be  used  as  coDateral  security  for  the  pur- 
pose of  negotiating  a  loan  for  such  an  amount  as  may  be 
required  to  meet  the  urgent  demands  of  the  treasury  at  the 
time,  which,  however,  it  is  imderstood  will  be  limited  to  an 
amount  which  may  be  necessary  to  bring  the  total  cash  receipts 
up  to  *  *  *  $150,000.  *  *  *  It  is  agreed  that  I  may 
sell  the  bonds  at  such  price  as  I  may  fix  from  time  to  time,  but 
that  in  no  case  will  I  offer  through  newspaper  or  magazine 
advertisement  to  sell  the  bonds  at  less  than  i)ar.  I  agree  to 
begin  immediately  an  active  campaign*  for  the  sale  of  these 
bonds.  *  *  *  In  the  event  of  my  failure  to  sell  bonds  to  the 
amoimtof  *  *  *  $25,000  quarterly,  *  *  *  then  in  that 
case  the  company  shall  have  the  right  to  cancel  contract  — other- 
wise the  same  shall  be  in  force  in  accordance  with  terms  and  con- 
ditions here  agreed  to  until  December  thirty-first,  A.  D.,  1906, 
during  which  period  it  is  expressly  understood  that  I  shall  be 
the  sole  and  exclusive  financial  agent  for  the  securities  of  the 
Douglas  Copper  Company, "  etc.    This  was  signed  by  the  Doug- 
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las  Copper  Company  by  its  vice-president  under  seal,  and  it 
was  authorized  and  ratified  at  a  meeting  of  the  directors  of  the 
company. 

The  second  contract,  dated  August  16,  1905,  stated  that  the 
company  had  $338,400  par  value  of  its  six  per  cent  con- 
vertible bonds  which  it  desired  to  have  sold;  '^  and  whereas  the 
party  of  the  second  part  is  in  the  business  of  dealing  in  invest- 
ment securities  and  desires  to  undertake  the  sale  of  said  bonds, 
*  *  *  the  party  of  the  second  part  agrees  to  become  the 
sole  financial  agent  for  the  sale  of  the  *  *  *  6%  convertible 
bondsof  the  Douglas  Copper  Company  to  the  amoimt  of  *  *  * 
$338,400  par  value,  and  to  pay  said  company  at  its  oflSce  in  New 
York,  a  net  price  of  *  *  *  85^  of  the  par  value  thereof, 
plus  one-half  of  the  excess  price  over  110  for  all  bonds  sold," 
and  agreed  to  sell  and  pay  for  said  bonds  in  minimum  amounts 
monthly  as  provided.  This  contract  was  to  expire  February 
28,  1906. 

The  third  contract  bears  date  of  January  3,  1906,  and  recites 
the  previous  contracts,  makes  changes  therein  and  substitutes 
a  new  first  clause  as  follows:  ^'The  party  of  the  second  part 
agrees  to  become  the  sole  financial  agent  for  the  sale  of  the  G% 
convertible  bonds  of  the  Douglas  Copper  Company  from  date 
of  this  amended  agreement  to  the  amount  of  *  *  *  $218,900 
par  value  and  to  pay  said  company  at  its  office  in  New  York  a 
net  price  of  S5%  of  the  par  value  thereof  for  all  bonds  sold." 
There  were  other  changes  and  the  contract  was  to  terminate 
June  1,  1906. 

The  fourth  contract  was  dated  September  9,  1907,  and  pro- 
vides: "  Whereas  the  party  of  the  first  part  *  *  *  is  about 
to  make  a  new  issue  of  ten  (10)  year  six  per  cent  {6%)  debenture 
bonds  to  the  amount  of  *  *  *  $300,000,  the  same  to  be 
convertible  into  stock  of  the  Douglas  Copper  Company  at  any 
time  during  the  year  1909  at  the  option  of  the  holder  on  the 
basis  of  *  *  *  $10  per  share,  and  which  issue  it  desires 
to  seD,  *  *  *  the  party  of  the  second  part  agrees  to 
become  the  sole  financial  agent  for  the  sale  of  said  issue 
of  bonds,  or  so  much  of  said  issue  as  the  party  of  the  first  part 
shall  desire  to  sell  *  *  *  and  said  party  of  the  second  part 
further  agrees  to  pay  the  said  Douglas  Copper  Company  at 
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its  oflSce  in  New  York  a  net  price  of  *  *  *  85^  of  the  par 
value  thereof  for  all  said  bonds  that  said  party  of  the  second 
part  shall  sell.  *  *  *  It  is  mutually  agreed  and  under- 
stood by  and  between  the  parties  hereto  that  this  contract  shall 
terminate  on  the  31st  day  of  December,  1907,  and  that  if  the 
said  party  of  the  second  part  has  not  before  that  date  sold  all 
of  said  bonds,  he  shall  have  no  right  to  call  upon  the  company 
for  any  necessary  balance  after  said  date  for  any  unsold  bal- 
ance after  said  date.  *  *  *  In  further  consideration  of  this 
contract,  the  party  of  the  first  part  hereby  agrees  with  the  party 
of  the  second  part  to  extend  the  convertible  privilege  on  all 
bonds  of  a  previous  issue,  which  are  at  this  date  entitled  to 
conversion  for  two  (2)  years.  *  *  *  The  party  of  the  first  part 
hereby  agrees  to  furnish  the  bonds  to  the  amount  that  may  be 
agreed  upon  as  above  stated  in  section  first,  and  for  the 
price  above  stated,  as  called  for  by  the  party  of  the  second  part 
in  accordance  with  the  terms  of  this  agreement." 

The  appellant  claims  that  those  contracts  were  vendor  and 
vendee  contracts  and  created  no  relation  of  principal  and  agent. 
In  this  we  do  not  agree.  Upon  their  face  King  was  created  the 
sole  financial  agent  for  the  purpose  of  disposing  of  various  secu- 
rities which  the  company  desired  to  sell.  There  was  no  obliga- 
tion upon  his  part  to  take  and  pay  for  a  single  bond.  What  he 
agreed  to  do  was  to  seU  the  bonds  for  the  company.  He  had 
the  privilege  of  advertisiug  them  for  sale  and  of  selling  them. 
It  was  intended  that  he  should  initiate,  and  he  did  initiate,  a 
financial  campaign  for  the  purpose  of  selling  said  bonds.  The 
limitation  was  placed  upon  him  that  he  should  not  sell  them  for 
less  than  par  and  he  was  required  to  pay  a  net  price  of  eighty- 
five  per  cent  to  the  company  on  all  that  he  sold.  The  names  of 
the  purchasers  of  the  bonds  were  sent  by  him  to  the  company 
before  the  bonds  were  delivered.  So  that  it  seems  to  me  that 
the  relation  created  was  that  of  agency.  That  the  company 
took  this  view  is  illustrated  by  the  circular  sent  out  to  its  stock 
and  bondholders,  stating  some  general  figures  and  information 
and  concluding:  *'  In  reply  to  many  inquiries  that  have  been 
received  recently,  the  company  desires  to  state  that  it  has  suf- 
fered no  loss  whatever  through  the  failure  of  Mr.  C.  F.  King, 
and  that  in  future  it  is  the  purpose  of  the  company  to  dispense 
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with  the  services  of  any  fiscal  agent,  and  to  communicate 
directly  with  its  own  security  holders." 

That  is  certainly  an  admission  of  the  character  of  the  previ- 
ous relation  existing  between  Mr.  King  and  the  company. 
King  also  sold  the  stock  of  the  company  on  a  commission.  He 
sent  in  the  blanks  upon  which  the  subscriptions  were  made; 
he  attended  to  the  conversion  of  the  bonds  into  stock;  in  fact 
he  did  everything  that  a  general  financial  agent  could  do 
between  the  company  and  his  clients.  The  company  was 
aware  of  his  newspaper  campaigns;  it  made  suggestions;  it 
I'eceived  copies  of  his  paper;  complained  if  it  did  not  receive 
them.  There  was  abundant  evidence,  as  it  seems  to  me,  to 
justify  the  finding  of  agency. 

It  is  claimed  that  even  if  it  be  conceded  that  at  the  time 
Eldridge  sent  his  money  to  King,  King  was  the  agent  of  the 
company,  he  was  so  only  as  to  $300,000  of  six  per  cent  debenture 
bonds  which  King  advertised  in  his  paper  of  November  23, 
1907,  and  for  one  of  which  Eldridge  originally  subscribed;  that 
his  agency  for  the  class  A  bonds  had  long  since  expired;  that 
when  King  induced  Eldridge  to  change  his  subscription  to  the 
class  A  bonds  and  Eldridge  sent  $438.67  in  addition  King 
was  acting  solely  on  his  own  account,  and  that  as  the  com- 
plaint counts  on  the  class  A  bond  no  cause  of  action  was  estab- 
lished. We  think  an  issue  of  fact  was  here  presented;  that 
the  circular  above  alluded  to  showing  that  King  had  been  the 
general  fiscal  agent  of  the  company,  as  well  as  that  at  the  time 
of  its  issue  $100,000  worth  of  class  A  bonds  were  still  in  the 
possession  of  the  company,  the  testimony  of  King's  secretary 
that  all  the  kinds  of  securities  were  passing  through  his  office 
in  October,  November  and  December,  1907,  as  before;  the 
testimony  of  the  vice-president  of  the  company  that  there  were 
a  few  '^straggling  orders"  coming  in  at  various  times  that 
were  filled,  and  certain  letters  which  show  that  although  the 
time  of  expiration  of  the  class  A  contract  had  arrived,  transac- 
tions in  accordance  therewith  between  King  and  the  company 
still  continued,  and  especially  the  letter  which  continued  it 
until  a  three  days'  notice  of  cancellation,  there  being  no  proof 
that  said  notice  was  ever  given,  constituted  enough  evidence 
to  support  the  verdict  upon  this  point. 
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Second.  What  was  the  effect  of  the  fihng  and  aUowance  of 
the  claim  in  bankruptcy  against  the  agent  King  ? 

In  his  dissenting  opinion  in  Tew  v.  Wolfsohn  (174  N.  Y. 
272)  Judge  CuLLENsaid:  ^'The  authorities  differ  as  to  what 
constitutes  an  election,  and  in  some  cases  it  has  even  been  held 
that  the  recovery  of  a  judgment  against  the  agent,  without 
satisfaction,  will  not  be  deemed  conclusive  of  such  election." 

But  there  has  been  no  difference  of  opinion  that  an  election 
must  be  predicated  upon  full  knowledge  of  the  facts.  In 
Sanger  v.  Wood  (3  Johns.  Ch.  416)  Chancellor  Kent  said: 
"  Any  decisive  act  of  the  party,  with  knowledge  of  his  rights 
and  of  the  fact,  determines  his  election  in  the  case  of  con- 
flicting and  inconsistent  remedies." 

In  Coleman  v.  First  National  Bank  of  Elmira  (53  N.  Y. 
388)  Judge  Andrews  said:  "  But  one  who  deals  with  an  agent 
is  not  concluded  from  resorting  to  the  principal  imless  it  dis- 
tinctly appears  that  with  full  knowledge  of  all  the  facts  he 
elected  to  take  the  sole  responsibility  of  the  agent  and  that  he 
designed  to  abandon  any  claim  against  the  principal.  {Thomp- 
son  V.  Davenport^  9  B.  &  C.  78.) " 

In  Remmel  v.  Totvnsend  (83  Him,  353)  it  was  held  that  the 
act  of  electing  between  two  remedies  presupposes  such  knowl- 
edge on  the  part  of  the  one  performing  the  act  that  he  has  an 
opportunity  of  choosing  which  of  two  or  more  courses  he  will 
pursue,  and  if  he  understands  that  there  is  but  one  course  he 
can  take  he  cannot  be  said  to  have  made  a  choice  by  taking 
such  course. 

In  Brown  v.  Beiman  (48  App.  Div.  295)  plaintiffs  brought 
an  action  to  recover  the  purchase  price  of  two  sealskin  gar- 
ments bought  by  the  defendant's  daughters,  alleging  that  they 
were  his  duly  authorized  agents.  Plaintiffs  had  previously 
obtained  judgment  against  the  daughters,  who  had  initiated 
bankruptcy  proceedings  to  rid  themselves  of  the  obligations  of 
said  judgments.  It  was  in  the  course  of  said  proceedings  that 
evidence  was  given  and  information  obtained  which  established 
the  agency  of  the  daughters.  The  court,  in  afl&rming  a  judg- 
ment for  the  plaintiffs,  said:  '^This  being  the  case,  the  rela- 
tion of  principal  and  agent  becomes  established;  and  when  it  is 
further  made  to  appear,  as  it  is  by  the  plaintiffs'  testimony. 
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that  the  existence  of  this  relation  was  not  fully  disclosed  until 
after  the  commencement  of  the  bankruptcy  proceedings,  it  can- 
not be  said  that  the  plaintiffs  have  elected  to  rely  solely  upon 
the  responsibihty  of  the  agents,  nor  that  they  were  concluded 
by  reason  of  the  actions  which  were  brought  against  such 
agents  from  pursuing  the  principal  when  his  existence  became 
known;  for  it  is  a  weD-settled  rule  that  a  creditor  cannot 
make  an  election  either  of  remedies  or  parties  without  first 
realizing  that  the  opportxmity  of  exercising  his  preference  is 
afforded  him." 

And  all  of  the  cases  which  have  considered  the  question  have 
proceeded  upon  the  fundamental  fact  of  the  possession  of  full 
knowledge  of  all  the  facts  by  the  person  held  to  have  elected. 
{Cobb  V.  Knapp,  71  N.  Y.  348;  TuthillY.  Wilson,  90  id.  423; 
Knapp  V.  Simon,  96  id.  284;  Fowler  v.  Bowery  Savings  Bank, 
113  id.  450;  Conrow  v.  Little,  115  id.  387;  Terry  v.  Hunger, 
121  id.  161;  Le  Marchant  v.  Moore,  150  id.  209.) 

In  the  case  at  bar,  at  the  time  Eldridge  filed  his  claim 
against  King  in  the  bankruptcy  proceedings,  he  did  not  know 
the  facts.  He  supposed,  and  testified,  that  he  was  dealing 
directly  with  King.  He  had  no  knowledge  of  the  contracts 
nor  the  course  of  dealing  between  King  and  the  defendant, 
upon  the  evidence  of  which  the  jury  has  found  that  the  defend- 
ant was  the  undisclosed  principal  of  King.  Without  knowl- 
edge there  can  be  no  election.  Upon  the  facts  as  they  appear 
Eldridge  was  not  estopped  from  pursuing  his  claim  against  the 
defendant  upon  discovery  of  the  true  relations  existing  between 
it  and  King. 

The  determination  of  the  Appellate  Term  should  be  affirmed, 
with  costs  and  disbursements  to  the  respondent. 

Ingraham,  P,  J.,  McLaughlin,  Laughun  and  Miller,  JJ., 
concurred. 

Determination  affirmed,  with  costs. 

App.  Div.  -Vol.  CXLIX.        37 
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EuDOLF  C.  Von  Bayer,  Respondent,  v.  The  Ninigret  Mills 
Company,  Appellant. 

First  Department,  March  15,  1912. 

Contract — agreement  to  seciire  loan  —  action  for  commissionB  —  per- 
formance by  plaintiiF  and  breach,  by  defendant  —  evidence. 

The  plaintiff  in  an  action  for  commissions  alleged  that  he  was  employed 
by  the  defendant  to  secure  a  loan  of  $50,000  **  more  or  less,"  to  be  secured 
by  its  first  mortgage  bonds  under  certain  terms  and  conditions;  that  he 
had  performed  his  part  of  the  contract,  but  that  defendant  failed  to 
keep  and  wrongfully  repudiated  and  broke  the  agreement,  and  that 
plaintiff  was  thereby  damaged  in  the  sum  of  $20,000.  The  answer  was 
in  effect  a  general  denial.  A  recovery  was  allowed  upon  the  theory 
that  plaintiff  procured  one  S.,  who  was  willing  to  loan  $50,000  to  the 
defendant  on  the  terms  upon  which  the  plaintiff  was  employed  to  pro- 
cure it,  and  that  he  tendered  a  certified  check  to  the  defendant  but  that 
it  was  refused. 

Heldy  that  under  the  evidence  plaintiff  failed  to  establish  a  cause  of 
action;  that  defendant  had  withdrawn  its  proposition  before  there  was 
an  unqualified  acceptance  thereof  by  S.,  who  was  unwilling  to  make  the 
loan  unconditionally. 

Appeal  by  the  defendant,  The  Ninigret  Mills  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  ITth  day  of  March,  1911,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  20th  day  of  March,  1911,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

William  T.  Keleher,  for  the  appellant. 

Arnold  Lichtig,  for  the  respondent. 

Laughlin,  J. : 

The  plaintiff  alleges  that  he  was  employed  by  the  defendant 
on  the  28th  day  of  April,  1909,  to  secure  a  loan  of  $50,000, 
'^  more  or  less,"  to  be  secured  by  its  first  mortgage  bonds  imder 
certain  terms  and  conditions;  that  he  "at  all  times  duly  kept 
and  performed  each  and  every  covenant  and  condition  of  the 
said  agreement  upon  his  part  to  be  kept  and  performed,  and, 
pursuant  to  the  said  agreement,  undertook  and  conducted 
negotiations  with  various  persons,  firms  and  corporations,  and 
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performed  work,  labor  and  services  in  connection  with  the 
securing  of  said  loan,  and  obtained  a  large  number  of  sub- 
scribers to  the  bonds  of  the  defendant  corporation,  all  of  which 
was  of  great  benefit  and  value  to  the  defendant ; "  but  that 
defendant  failed  to  keep  and  wrongfully  repudiated  and  broke 
the  agreement,  and  that  he  thereby  lost  the  benefit  of  his 
agreement  and  lost  the  time  devoted  by  him  in  securing  sub- 
scribers to  the  bonds  of  the  defendant,  to. his  damage  in  the 
sum  of  $20,000.  The  answer  is,  in  effect,  a  general  denial. 
Without  any  amendment  the  complaint  appears  to  have  been 
regarded  upon  the  trial  as  one  for  commissions,  upon  the 
theory  of  full  performance,  and  it  was  so  submitted  to  the 
jury,  and  the  recovery,  under  the  charge,  was  upon  the  theory 
that  the  plaintiff  procured  one  Sutro,  who  was  ready,  willing 
and  able  to  loan  $50,000  to  the  defendant  on  the  terms  upon 
which  the  plaintiff  was  employed  to  procure  it,  and  that  he 
tendered  the  money  or  a  certified  check  to  the  defendant,  but 
that  it  was  refused.  On  full  performance  plaintiff  would  have 
been  entitled  to  a  commission  of  two  and  one-half  per  cent  on 
the  amount  of  the  loan  procured,  or  $1,250  on  $50,000.  He 
conceded  a  credit  of  $175.  An  item  of  $475  claimed  by  defend- 
ant as  a  credit  was  in  dispute  and  the  jury  found  in  favor  of 
the  defendant  thereon,  and  awarded  a  verdict  for  the  balance 
together  with  interest  thereon.  The  uncontroverted  evidence 
shows  that  the  attention  of  the  plaintiff  was  drawn  to  the 
question  of  financing  the  defendant  by  its  selling  agent  in 
New  York;  that  one  Sutro  manifested  a  willingness  to  make  a 
temporary  loan  to  the  defendant  of  $5,000  or  $10,000,  which 
was  the  amount  stated  to  be  needed  by  its  selling  agent  pro- 
vided he  received  a  satisfactory  report  with  respect  to  defend- 
ant, that  a  short  time  thereafter  plaintiff  accompanied  the 
selling  agent  to  the  defendant's  plant  at  Mystic,  Conn.,  and 
after  some  negotiations  with  the  president  and  superintendent 
and  others  there,  a  meeting  of  the  board  of  directors  was 
called  on  the  28th  of  April,  1909,  and  he  verbally  submitted  a 
proposition  to  the  company  by  which  he  was  to  secure  a  loan 
of  $50,000,  more  or  less,  and  to  receive  a  commission  of  two 
and  one-half  per  cent,  and  the  banker  making  the  loan  should 
receive  a  commission  or  bonus  of  ten  per  cent  payable  in  bonds^ 
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and  fifty -one  per  cent  of  the  common  stock  of  the  company; 
that  the  loan  was  to  be  secured  by  a  first  mortgage  bond  issue  on 
the  plant  at  six  per  cent  per  annum,  pfetyable  semi-annually,  ten 
per  cent  of  the  bonds  to  be  retired  annually,  and  that  the  board 
of  directors  accepted  the  proposition  and  a  formal  resolution 
was  adopted  authorizing  the  president  to  carry  out  the  agree- 
ment. After  that  time  plaintiff  had  many  consultations  with 
Ledwidge,  the  secretary;  O'SuUivan,  the  president,  andEenner, 
the  sales  agent  of  the  company,  about  the  work  he  was  doing 
and  intended  to  do,  and  he  prepared  a  report  in  book  form 
with  respect  to  the  company's  assets  and  liabilities  and  busi- 
ness, which  he  presented  to  Sutro.  His  version  of  what  Sutro 
said  when  the  report  was  presented  is  as  follows: 

"He  told  me  that  if  the  conditions  as  outlined  in  the  book 
were  facts,  and  I  showed  him  that  they  were  facts,  and  verified 
it  by  original  facts  as  contained  in  the  book,  he  said  if  the 
compa,ny  came  up  to  the  terms  as  agreed,  he  would  make  the 
loan  of  $50,000,  more  or  less."  The  evidence  shows  that  the 
defendant  was  desirous  of  obtaining  a  loan  immediately;  that 
its  plant  was  heavily  mortgaged  and  that  it  had  some  seven  or 
eight  lien  creditors  and  it  desired  to  enlarge  its  plant  with  a 
view  to  increasing  its  business;  that  Sutro  never  uncondition- 
ally agreed  to  make  the  loan  until  after  the  defendant  declared 
the  deal  off  on  the  1st  day  of  July,  1909;  that  the  plaintiff 
never  notified  the  defendant  until  after  said  date  that  he  had 
procured  a  party  ready,  willing  and  able  to  make  the  loan  on 
the  terms  proposed;  that  the  plaintiff  and  Sutro  entered  into 
an  agreement  by  which  plaintiff  was  to  go  to  Mystic  and  there 
obtain  subscriptions  for  the  bonds  uix)n  an  agreement  by 
which  part  of  the  bonus  which  the  banker  was  to  receive  was 
to  be  given  to  the  subscribers,  and  the  remainder  was  to  be 
divided  between  him  and  Sutro,  and,  pursuant  to  this  arrange- 
ment, he  spent  a  large  part  of  the  time  between  said  28th  day 
of  April,  1909,  and  tenth  day  of  July,  thereafter,  at  and  about 
Mystic,  endeavoring  to  obtain  such  subscriptions,  and  inter- 
viewed more  than  one-half  of  the  inhabitants,  and  represented 
to  them,  generally,  that  Sutro  would  not  make  the  loan  unless 
he  succeeded  in  thus  obtaining  subscriptions  for  the  bond  issue; 
that  he  did  in  fact  obtain  subscriptions  from  the  officers,  stock- 
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holders  and  creditors  of  the  defendant  company,  and  from  the 
citizens  of  Mystic  and  vicinity  for  from  $14,000  to  $40,000  of 
the  honds;  and  that  it  was  at  Sutro's  suggestion  that  the  plain- 
tiff negotiated  with  the  lien  creditors  of  the  defendant  to  take 
bonds  in  payment  of  their  claims,  as  Sutro  did  not  wish  to 
advance  the  cash  to  pay  off  such  liens.  The  plaintiff  denies 
that  Sutro  was  unwilling  to  make  the  loan  unless  he  thus 
placed  the  bonds  but  he  concedes  that  in  obtaining  the  sub- 
scriptions for  the  bonds  he  was  acting  both  for  Sutro  and  in 
his  own  interests,  and  that  the  proposition  would  be  the  more 
attractive  to  Sutro  the  larger  the  amount  of  the  subscriptions  he 
obtained  for  the  bonds.  Finally,  according  to  the  testimony  of 
the  plaintiff,  it  was  agreed  that  the  loan  would  be  consum- 
mated on  the  first  day  of  July  at  Sutro's  office,  and  he  and 
Sutro  had  arranged  to  have  attorneys  in  readiness  to  prepare 
papers  for  the  bond  issue  if  needed.  At  the  time  agreed  upon 
for  closing  no  one  representing  the  defendant  came,  and  he 
was  on  that  day  informed  by  representatives  of  defendant  that 
the  deal  was  off  because  defendant  decided  that  it  was  not  a 
money-making  proposition,  and  pointed  to  the  ease  with  which 
the  plaintiff  had  secui'ed  subscriptions  for  the  bonds  at  Mystic, 
and  stated  that  the  defendant  could  itself  thus  raise  the  money, 
and  that  the  terms  which  it  had  agreed  to  pay  for  the  loan  were 
out  of  all  proportion,  and  they  offered  him  a  commission  of  five 
per  cent  to  '^  put  the  deal  through  under  their  own  handling." 
At  the  request  of  plaintiff,  he  and  the  defendant's  secretary  and 
sales  agent  met  at  Sutro's  office  the  next  day,  and  defendant's 
secretary  stated  that  defendant  figured  that  it  would  have  to 
come  to  New  York  to  obtain  a  loan,  but  since  the  plaintiff  was 
able  to  raise  a  considerable  part  of  it  at  Mystic  it  would  be 
unwise  for  defendant  "  to  pay  the  fee  and  give  up  the  stock  as 
they  would  if  they  dealt  with  Mr.  Sutro,"  and  Sutro,  on  being 
asked  if  he  considered  it  a  good  pi'oposition  for  defendant, 
rephed  that  it  certainly  was  not,  if  defendant  could  get  the 
money  cheaper  at  Mystic;  and  Sutro  thereupon  asked  if  they 
would  accept  his  certified  check,  to  which  they  replied  that 
they  would  not  take  a  check  if  offered  to  them,  and  this  ended 
the  negotiations.  There  was  no  tender  of  a  certified  check  and 
no  tender  of  the  money,  or  demand  that  defendant  perform. 
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The  money  that  was  paid  to  plaintiff,  according  to  the  testi- 
mony given  on  the  part  of  the  defendant,  was  advanced  or 
loaned  at  his  request  while  he  was  soliciting  subscriptions  at 
Mystic,  and  this  is  only  controverted  by  him  to  the  extent  that 
he  claims  that  before  the  proposition  of  April  28,  1909,  the 
defendant  had  agreed  to  pay  him  $300  for  preparing  a  report 
to  be  presented  to  Sutro,  regardless  of  whether  or  not  the  same 
was  accepted  by  Sutro.  The  evidence  on  the  part  of  the 
defendant  tends  to  show  that  the  condition  upon  which  Sutro 
was  willing  to  mako  the  loan  was  that  subscriptions  by 
responsible  parties  in  and  about  Mystic  be  first  obtained  for  the 
bonds  and  placed  in  his  hands;  that  these  subscriptions  might 
be  payable  in  installments,  but  upon  their  being  obtained  and 
being  presented  to  him  and  being  found  satisfactory  he  would 
advance  the  amount  of  the  loan  less  commissions;  that  the 
plaintiff  was  not  able  to  obtain  subscriptions  for  the  entire 
amoimt,  and  for  only  about  $14,000  of  the  bonds,  and  many 
of  the  subscribers  repudiated  their  subscriptions,  and  both  he 
and  Sutro  abandoned  the  enterprise,  and  controverted  the  evi- 
dence with  respect  to  the  request  whether  certain  officers  of 
defendant  would  accept  a  certified  check. 

We  are  of  opinion  that  the  plaintiff  failed  to  establish  the 
cause  of  action  alleged  or  any  cause  of  action.  In  any  view 
of  the  evidence  the  defendant  had  withdrawn  its  proposition 
before  there  was  an  unqualified  acceptance  thereof  by  Sutro. 
Moreover,  the  preponderance  of  the  evidence  shows  that  Sutro 
was  imwilling  to  make  the  loan  imless  subscriptions  for  the 
bonds  were  first  obtained.  If  Sutro  had  been  willing  to  make 
the  loan  imconditionally,  it  is  highly  improbable  that  the 
defendant  would  not  have  insisted  upon  receiving  the  money, 
and  that  its  officers  and  creditors  would  have  subscribed  in 
large  amounts  for  the  bonds. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  api)ellant  to 
abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Clarke  and  Miller,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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John  S.  Shea,  Sheriff  of  the  County  of  New  York,  Plaintiff,  v. 
Ernest  L.  Conant,  Defendant. 

First  Department,  March  15,  1912. 

Attorney  and  client  —  injunction  restraining  payment  of  amount  in 
controversy — execution — sheriff —  duty  to  hold  funds  — liability  for 
acts  of  deputies. 

Conant,  an  attorney,  was  enjoined  during  the  pendency  of  an  action 
brought  against  him  and  a  third  person  by  Casanova,  a  former  client,  or 
until  the  entry  of  an  order  of  the  court,  from  paying  over  to  the  code- 
fendant  or  any  other  person  the  sum  of  $5,000,  which  was  the  amount 
in  controversy.  While  Conant  was  so  enjoined  an  attempt  was  made  to 
attach  the  sum  in  an  action  by  his  codefendant  against  Casanova  and 
another,  and  a  levy  was  made  upon  the  money  in  controversy  in  the 
possession  of  Conant.  Thereupon  Conant  filed  with  the  sheriff  a  copy 
of  the  injunction  order  and  notified  him  that  he  had  no  other  property 
subject  to  the  attachment.  Judgment  was  entered  in  the  first  action 
and  subsequently  the  plaintiff  recovered  judgment  in  the  second  action. 
The  sheriff  received  $5,000  from  Conant  under  the  first  judgment,  and 
when  execution  was  issued  upon  the  judgment  in  the  second  action 
Conant  notified  the  sheriff  in  writing  that  said  execution  could  not  be 
satisfied  out  of  funds  in  his  hands,  giving  the  same  reasons  as  in  his 
former  notice. 

Heldy  that  Conant  should  not  be  compelled  to  pay  the  same  amount  a 
second  time  in  satisfaction  of  the  judgment  secured  while  he  was 
enjoined  from  paying  it  over  to  any  one;  that  his  notice  to  the  sheriff 
of  the  existence  of  the  injunction  and  that  he  only  had  one  fund  belong- 
ing to  his  former  client  relieved  him  from  liability. 

It  was  the  duty  of  the  sheriff  to  have  held  the  fund  until  the  ownership 
thereof  could  be  determined. 

A  sheriff  is  charged  with  notice  of  matters  of  record  in  his  office  and  with 
the  acts  of  his  deputies. 

Even  though  a  sheriff  acts  through  different  deputies  in  two  actions,  his 
knowledge  and  responsibility  are  the  same. 

Motion  by  the  defendant,  Ernest  L.  Conant,  for  a  new  trial 
upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance  upon  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  rendered  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term  in  November,  1911. 

Francis  A   O^NeiH,  for  the  plaintiff. 

Nelson  L.  Robinson,  for  the  defendant. 


Digitized  by 


Google 


584  Shea  v.  Conant. 


First  Department,  March,  1912.  [Vol.  149. 

DOWLING,  J. : 

This  action  was  brought  by  the  sheriff  of  the  county  of  New 
York  pursuant  to  the  provisions  of  section  655  of  the  Code  of 
Civil  Procedure^  to  reduce  to  possession,  under  a  warrant  of 
attachment,  the  siun  of  $5,000  claimed  to  be  owing  by  the 
defendant  to  the  attaching  debtor.  By  stipulation  the  com- 
plaint was  amended  so  that  the  action  became  one  under  section 
708,  subdivision  4,  of  the  Code  of  Civil  Procedure,  to  collect  a 
debt  or  other  thing  in  action  attached.  Upon  the  trial  a  verdict 
for  plaintiff  having  been  directed  in  the  sum  of  $5,046,  the 
exceptions  were  directed  to  be  heard  in  this  court  in  the  first 
instance,  judgment  in  the  meantime  being  suspended. 

The  facts  appearing  from  the  record  stated  chronologically 
are  as  follows:  Defendant,  who  had  been  the  attorney  for 
Pedro  C.  Casanova,  was  served  on  May  26,  1910,  with  an 
injunction  order  issued  in  the  action  of  Pedro  C.  Casanova 
against  Ellen  Spencer  Mussey  and  Ernest  L.  Conant  in  the 
Supreme  Court,  New  York  county,  whereby  Conant  was 
enjoined  and  restrained  during  the  pendency  of  the  action  or 
imtil  the  due  earlier  entry  of  an  order  of  the  court  from  paying 
over  to  the  defendant  EUen  Spencer  Mussey  or  any  other  per- 
son the  sum  of  $5,000  or  any  part  thereof,  which  was  stated  to 
be  the  amount  in  controversy  therein.  From  the  complaint  in 
said  action  it  appears  that  it  was  claimed  that  Conant  had 
received  the  sum  of  $5,000  belonging  to  plaintiff  on  April  29, 
1910,  and  still  held  the  same,  but  declined  to  pay  it  over 
because  of  the  claims  of  the  codefendant  Mussey.  While 
Conant  was  still  so  enjoined  a  warrant  of  attachment  was 
issued  on  September  28,  1910,  in  an  action  brought  in  the 
Supreme  Court,  New  York  coimty,  wherein  Ellen  Spencer 
Mussey  was  plaintiff  and  Pedro  C.  Casanova  and  Mary  L. 
Montalvan  were  defendants,  a  copy  whereof  was  served  on 
Conant  on  September  29,  1910,  and  pursuant  to  which  a  levy 
was  made  by  the  sheriff  of  the  coimiy  of  New  York  upon  the 
property  of  the  defendant  Pedro  C.  Casanova  in  the  possession 
of  the  said  Conant.  That  action  was  brought  to  recover  the 
sum  of  $5,000  damages  for  bi-each  of  contract.  Thereupon,  on 
October  7,  1910,  Conant  filed  with  the  sheriff  a  copy  of  the 
injunction  order  above  referred  to,  and  on  October  17,  1910, 


Digiti 


zed  by  Google 


Shea  v.  Conan'T.  585 


App.  Div.j  First  Department,  March,  1912. 

gave  a  certificate  to  the  sheriff  that,  as  he  was  enjoined  by 
said  order  "during  the  pendency  of  said  action  from  paying 
out  to  any  i)erson  the  sum  of  $5,000  in  controversy,  I  hereby 
notify  you  that  said  injunction  is  still  in  force  and  that  I  am 
holding  the  said  simi  of  $5,000  in  my  possession  and  control 
and  that  I  have  no  other  sum  of  money  and  no  other  property 
of  any  sort  subject  to  the  aforesaid  attachment."  Thereafter, 
on  November  7,  1910,  judgment  was  entered  for  $5,000,  with- 
out costs,  in  favor  of  plaintiff  in  the  action  of  Casanova  v. 
Catiantj  the  demurrer  of  the  defendant  Mussey  to  the  com- 
plaint having  been  sustained  and  judgment  having  been 
rendered  against  the  defendant  Conant  upon  the  pleadings. 
The  judgment  provided  "  that  final  judgment  be  and  the  same 
is  hereby  entered  in  favor  of  the  plaintiff  Pedro  C.  Casanova 
against  the  defendant  Ernest  L.  Conant  for  $5,000  now  in  said 
defendant's  hands  belonging  to  said  plaintiff,  without  costs; 
and  it  is  Further  Ordered  that  the  said  plaintiff  Pedro  C. 
Casanova  recover  of  the  said  defendant  Ernest  L.  Conant  the 
smn  of  $5,000  now  in  said  defendant's  hands  belonging  to  said 
plaintiff  and  that  execution  issue  therefor."  Thereafter,  on 
January  20,  1911,  judgment  was  entered  in  favor  of  plaintiff 
against  defendant  Pedro  C.  Casanova  in  the  action  of  Mussey 
V.  Casanova  and  Montalvan  for  $5,294.39  damages  and  costs, 
and  an  execution  was  issued  thereupon  and  received  by  the 
sheriff  of  the  coimty  of  New  York  January  21,  1911,  directing 
him  to  satisfy  the  same  firstly  out  of  the  property  of  defend- 
ant theretofore  attached,  and  upon  which  a  levy  had  already 
been  made,  and,  if  that  was  insufficient,  out  of  the  other  prop- 
erty of  the  defendant  in  the  manner  specified.  On  January 
23, 1911,  Conant  notified  the  sheriff  in  writing  that  said  execu- 
tion could  not  be  satisfied  out  of  Casanova's  funds  in  his  hands, 
giving  the  same  reasons  as  in  his  letter  of  October  17,  1910, 
and  dehvering  therewith  a  certified  copy  of  the  injunction 
order.  On  March  28,  1911,  the  sheriff  of  the  coimty  of  New 
York  collected  from  Conant  the  sum  of  $5,000  under  the  judg- 
ment in  Casanova  v.  Conant,  receiving  from  the  sheriff  a 
receipt  therefor,  which  specified  that  it  was  paid  on  account  of 
the  execution  in  that  action.  The  execution  in  Casanova  v. 
Conant  was  returned  March  31,  1911,  satisfied  to  the  extent  of 
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$4,850,  unsatisfied  as  to  balance;  the  execution  in  Mussey  v. 
Casanova  has  never  been  returned. 

Upon  the  record  before  us  it  is  plain  that  Conant  had  but 
one  fund  of  $5,000  in  his  possession  belonging  to  Casanova, 
although  error  was  committed  in  excluding  testimony  offered 
on  defendant's  behalf  to  show  that  he  not  only  had  no  other 
moneys  or  property  of  Casanova's,  but  that  Casanova  had  no 
claim  of  any  kind  against  him  save  for  the  one  fund  of  $5,000, 
which  was  the  balance  due  on  their  accounting.  The  certifi- 
cate of  Conant,  however,  that  this  was  the  only  property  of 
Casanova's  which  he  had  has  not  been  attacked  in  any  way. 

The  question  now  is  whether  Conant,  having  once  paid  over 
the  fund  of  $5,000  which  he  held  to  the  sheriff  in  satisfaction 
of  the  judgment  in  Casanova  v.  Conant,  shall  be  compelled  to 
pay  the  same  amount  a  second  time  in  satisfaction  of  the  judg- 
ment in  Mussey  v.  Casanova,  in  which  action  the  fimd  was 
attached  in  his  hands  while  he  was  enjoined  from  paying  it 
over  to  any  one.  Or,  to  state  it  differently,  was  Conant  remiss 
in  not  paying  over  the  fund  to  the  sheriff  to  be  held  under  the 
attachment  in  Mussey  v.  Casanova  as  soon  as  final  judgment 
was  entered  in  Casanova  v.  Conant  (November  7,  1910),  or  as 
soon  as  he  knew  of  its  entry  (March  25,  1911);  and  was  he  fur- 
ther remiss  in  not  advising  the  sheriff  when  he  paid  over  the 
fund  under  the  execution  in  Casanova  v.  Conant  that  it  had 
been  theretofore  held  under  a  levy  by  the  sheriff  by  virtue  of 
the  attachment  in  Mussey  v.  Casanova  ?  Or  was  the  sheriff 
remiss  in  not  holding  the  fimds  collected  for  the  account  of 
Pedro  C.  Casanova  upon  his  judgment,  while  there  was  out- 
standing a  judgment  and  attachment  against  the  same  party, 
until  there  could  be  a  determination  of  the  right  to  the  fund 
so  realized  as  between  Casanova  and  Mussey  ? 

As  Conant  never  knew  of  the  existence  of  the  judgment 
until  March  25,  1911,  he  cannot  be  charged  with  any  duty 
before  that  time  to  act  in  reference  thereto  which,  under  the 
terms  of  the  injunction  order  was  a  vacatur  of  the  latter.  But 
by  the  very  terms  of  that  judgment  Casanova  was  declared  to 
be  entitled  to  recover  from  Conant  the  fund  of  $5,000,  the  only 
one  he  held,  and  which  had  been  the  subject  of  the  injunction. 
Therefore,  as  by  the  judgment  Conant  was  required  to  pay  to 
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Casanova  the  very  fund  which  down  to  the  time  of  its  entry- 
he  had  been  prevented  by  injunction  from  paying  to  any  one, 
there  was  no  time  when  Conant  could  have  paid  this  fund  over 
to  any  one  save  to  Casanova  under  the  judgment.  When 
demand  was  made  upon  him  by  the  sheriff  for  the  fund  pur- 
suant to  the  Casanova  judgment,  he  had  no  recourse  save  to 
I)ay  it.  Nor  was  he  under  any  obligation  to  make  any  further 
statement  to  the  sheriff  respecting  the  prior  services  of  the 
attachment  upon  him,  for  that  attachment  likewise  came 
from  the  same  sheriff's  office,  and  his  certificate  given  upon 
the  levy  and  his  second  certificate  of  January  23,  1911,  were 
specific  notices  of  the  existence  of  the  injunction  order  of 
which  he  had  also  filed  a  certified  copy  with  the  sheriff. 

On  March  28,  1911,  when  Conant  paid  over  $5,000  in  answer 
to  the  demand  made  upon  him  by  the  sheriff  to  satisfy  the 
Casanova  judgment  against  him,  the  situation  was  that  the 
sheriff  of  the  county  of  New  York  had  collected  from  Conant 
the  only  fund  or  pix)perty  belonging  to  Casanova  in  his  hands; 
he  had  collected  it  for  the  benefit  of  the  plaintiff  in  that  action, 
Casanova;  but  he  also  had  in  his  hands  an  attachment  against 
that  very  fimd  belonging  to  Casanova,  in  an  action  wherein 
judgment  had  been  obtained  against  Casanova  in  favor  of  Mus- 
sey ;  he  knew  that  payment  of  this  fimd  to  him  imder  the  attach- 
ment had  previously  been  withheld  because  of  an  injunction  in 
the  suit  of  Mussey  against  Casanova,  as  he  had  twice  been 
notified  and  two  certified  copies  of  which  injunction  order  had 
been  deposited  with  him.  There  is  no  pretense  that  Conant 
had  more  than  one  fund,  or  that  the  two  executions  referred  to 
aught  save  the  same  f imd. 

Under  these  circumstances  it  was  the  duty  of  the  sheriff  to 
have  held  the  fund  until  the  ownership  thereof  could  be  deter- 
mined as  between  Casanova  and  Mrs.  Mussey.  Upon  his  appli- 
cation their  conflicting  claims  could  have  been  heard.  So  far 
as  this  record  shows,  the  only  outcomje  possible  was  to  award 
the  money  to  Mussey.  Conant  would  then  have  satisfied  the 
judgment  against  him  and  have  paid  the  fund  over  but  once; 
Casanova  would  have  satisfied  the  judgment  against  him  to 
the  extent  of  $4,850,  the  fund  less  the  sheriff's  fees;  and  Mrs. 
Mussey  would  have  received  $4,S5()  on  accoimt  of  her  judg- 
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ment.  Because  of  the  failure  to  hold  the  funds,  Casanova  has 
received  the  $4,850,  Mrs.  Mussey  has  received  nothing  and 
Conant  is  sought  to  be  held  twice  for  the  same  fund.  Of  the 
matters  of  record  in  his  office  the  sheriff  is  charged  with  notice, 
as  well  as  with  the  acts  of  his  deputies,  for  as  is  said  in  Crocker 
on  Sheriffs,  quoted  with  approval  in  Matter  of  Flaherty  v. 
Milliken  (193  N,  Y.  567):  *^The  sheriff  is  identical,  in  contem- 
plation of  law,  with  all  his  officers,  and  is  civilly  and  directly 
responsible  for  their  acts,  defaults,  torts,  extortions  or  other 
misconduct,  whether  it  be  wilful  or  inadvertent  in  the  course 
of  the  execution  of  their  duties.  He  is  hable  to  the  party 
aggrieved  for  any  neglect  in  the  execution  of  process  or 
in  returning  the  same,  for  an  escape  or  for  not  paying  over 
money  collected  on  execution  in  the  same  cases  and  to  the  same 
extent  as  if  the  fault  was  his  own."  Even  though  the  sheriff 
acted  through  different  deputies  in  the  two  actions,  his  knowl- 
edge and  responsibility  are  the  same. 

The  exceptions  must,  therefore,  be  sustained  and  a  new  trial 
ordered,  with  costs  to  defendant  to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin  and  Mnj^R,  JJ.,  concurred. 

Laughlin,  J.  (concurring): 

I  concur  in  sustaining  the  defendant's  exceptions  and  in 
ordering  a  new  trial,  but  solely  upon  the  ground  that  a  ques- 
tion of  fact  was  presented  for  the  consideration  of  the  jury 
as  to  whether  or  not  the  plaintiff  was  informed  by  the  defend- 
ant or  knew  that  the  execution  upon  which  he  collected  the 
money  was  for  the  same  fund  which  had  been  attached  and  for 
which  he  then  held  an  execution  in  favor  of  the  plaintiff  in 
the  attachment  action. 

The  execution  commanded  the  sheriff  generally  to  collect  the 
sum  of  $5,000  out  of  the  personal  property  of  the  defendant, 
and  not  to  coUect  a  particular  fund,  and  I  think  that  he  was 
neither  required  to  examine  the  judgment  nor  chargeable  with 
knowledge  that  it  related  to  a  particular  indebtedness  or  fund. 
The  defendant,  however,  gave  evidence  tending  to  show  that 
he  informed  the  deputy  sheriff,  to  whom  he  paid  the  money, 
that  the  same  fund  was  involved  in  both  actions.  This  was 
controverted    by  the    testimony  of    the    deputy    sheriff.     A 
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question  of  fact  was  thus  presented.  The  defendant  should 
have  refused  to  satisfy  the  execution  or  have  had  it  stayed 
upon  the  ground  that  he  held  the  fund  subject  to  the  war- 
rant of  attachment  and  the  execution  in  that  action,  or,  on 
paying  the  money  to  the  deputy  sheriff,  he  should  have  so 
notified  him  and  should  not  have  accepted  a  receipt  reciting 
that  the  payment  was  made  to  the  deputy  sheriff  on  account 
of  the  execution  upon  which  he  did  not  wish  to  have  it 
appUed. 

Exceptions  sustained,  new  trial  ordered,  costs  to  defendant 
to  abide  event     Order  to  be  settled  on  notice. 


LoTTBE  Kent,  Eespondent,  v.  Edward  J.  De  Coppet  and 
Others,  Doing  Business  under  the  Firm  Name  and  Style  of 
De  Coppet  &  Doremus,  Appellants. 

First  Department,  March  15,  1912. 

Principal  and  agent — insolvency  of  broker  seUing  stock  on  the 
exchange— rights  of  owner— closing  contracts  with  insolvent  firm  — 
undisclosed  principal. 

A  broker,  pursuant  to  instructions  from  an  owner  of  stock,  sold  certain 
shares  upon  the  exchange  in  the  ordinary  way  to  defendants,  who  were 
also  brokers,  and  who  had  no  knowledge  that  the  vendor  was  not  mak- 
ing the  sale  on  its  own  account.  By  the  terms  of  the  sale  the  certificate 
of  stock  was  to  be  delivered  and  payment  made  the  day  following. 
Shortly  after  the  sale  the  vendor  notified  the  exchange  that  it  was 
insolvent,  and  the  defendants,  in  accordance  with  the  rules  of  the 
exchange,  proceeded  to  close  all  its  contracts  with  the  insolvent  firm. 
They  set  off  the  purchase  of  the  shares  in  question  against  a  like  num- 
ber of  shares  which  they  had  contracted  to  sell,  paying  the  difforenco  in 
price  to  the  receiver  in  bankruptcy  of  the  insolvent  firm.  On  the  morn- 
ing following  the  failure  the  owner  called  at  the  office  of  the  defendants 
and  made  a  formal  demand  that  they  take  and  pay  for  the  stock.  This 
they  refused  to  do,  and  the  owner  thereafter  assigned  the  stock  and  all 
his  right  of  action  against  the  defendants  to  the  plaintiff,  who  com- 
menced this  action  to  recover  the  purchase  price. 

Held,  that  the  contract  for  the  sale  of  the  stock  being  executory  the 
announcement  of  the  failure  of  the  vendor  was  equivalent  to  a  request 
to  defendants  to  close  their  contracts,  which  they  did,  and  hence  plain- 
tiff could  not  thereafter  recover. 
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The  defendants  were  entitled  to  regard  the  vendors  as  the  owners  until 

they  were  notified  of  the  real  owners'  rights. 
It  seems,  that  plaintiff  might  have  recovered  the  difference  between  the 

price  of  the  stock  defendants  contracted  to  purchase  and  the  stock  they 

set  off  against  the  claim. 
The  rights  of  an  undisclosed  principal  are  subject  to  claims  acquired  in 

good  faith  against  the  agent;  but  this  rule  does  not  apply  where  the 

persons  dealing  with  the  tigent  knew,  or  are  chargeable  with  knowledge, 

of  the  existence  of  an  undisclosed  principal. 
MiLLBR,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Edward  J.  De  Ooppet  and  others, 
doing  business  under  the  firm  name  and  style  of  De  Coppet  & 
Doremus,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  28th  day  of  Jime,  1911,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  New  York  Trial  Term, 
a  jury  having  been  waived. 

Walter  F.  Taylor y  for  the  appellants. 
Henry  Escher,  Jr.y  for  the  respondent. 

McLaughlin,  J. : 

The  defendants  are  stockbrokers  doing  business  upon  the 
New  York  Stock  Exchange  and  this  action  is  brought  for  the 
purpose  of  enforcing  a  contract  for  the  sale  to  them  of  certain 
stock  made  upon  the  exchange  in  the  usual  way  by  other 
brokers  who  were  acting  for  the  plaintiff's  assignor. 

The  appeal  presents  only  a  question  of  law,  there  being  no 
contest  between  the  parties  as  to  the  facts.  On  January  19, 
1910,  one  James  W.  Escher,  plaintiff's  assignor,  was  the 
owner  of  twenty-five  shares  of  the  connnon  stock  of  the  Colimi- 
bus  and  Hocking  Coal  and  Iron  Company,  a  certificate  for 
which  was  in  his  possession.  About  eleven  o'clock  in  the  fore- 
noon of  that  day  he  telephoned  the  firm  of  Lathrop,  Haskins 
&  Co.,  brokers  dealing  upon  the  New  York  Stock  Exchange,  to 
sell  this  stock  —  he  having  previously  purchased  it  through 
them.  This  they  did,  selling  upon  the  exchange  in  the  ordinary 
way,  to  the  defendants,  at  eighty-three  and  five-eighths.  The 
offer  to  sell  and  the  acceptance  to  purchase  were  in  writing, 
signed  by  the  respective  brokers  in  their  own  names,  and  the 
defendants  had  no  knowledge  that  Lathrop,  Haskinfl  &  Co. 
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was  not  making  the  sale  on  its  own  account.  After  the  sale 
Lathrop,  Haskins  &  Co.  sent  a  notice  in  the  usual  form  to 
Escher,  stating  the  price  at  which  the  stock  had  been  sold  and 
naming  the  defendants  as  the  brokers  to  whom  the  sale  had 
been  made.  This  notice  was  received  by  Escher,  either  late  in 
the  afternoon  of  the  same  day  or  early  the  next  morning.  By 
the  terms  of  sale  the  certificate  of  stock  was  to  be  delivered  on 
the  day  following,  when  the  purchase  price  was  to  be  paid. 
The  fact  is  not  disputed  that  under  the  rules  of  the  Stock 
Exchange  governing  such  transactions,  if  this  contract  had 
been  fully  performed  in  the  ordinary  course  of  business,  the 
stock  would  have  been  delivered  to  the  defendants  by  Lathrop, 
Haskins  &  Co.,  and  the  purchase  price  paid  to  them  without 
Escher's  appearing  in  the  transaction  at  all.  But  on  the  day 
of  sale,  and  shortly  thereafter,  Lathrop,  Haskins  &  Co.  notified 
the  exchange  it  was  insolvent  and  unable  to  meet  its  obUga- 
tions.  An  announcement  of  that  fact  was  immediately  made 
upon  the  floor  of  the  exchange  and  then  the  defendants,  in 
accordance  with  the  rules  of  the  exchange  applicable  to  such 
cases,  proceeded  to  close  all  its  contracts  with  the  insolvent  firm. 
They  then  had  a  uimaber  of  contracts,  both  for  the  purchase  of 
stocks  from  Lathrop,  Haskins  &  Co.,  and  for  the  sale  of  stock 
to  them.  The  stock  which  they  had  contracted  to  purchase 
they  purchased  from  other  brokers  at  prevailing  prices,  and 
the  stock  which  they  had  contracted  to  sell  they  likewise  sold 
to  other  brokers,  with  the  exception  of  the  twenty-five  shares 
of  Columbus  and  Hocking  stock,  which  was  set  off  against 
the  twenty-five  shares  which  they  had  contracted  to  purchase 
from  them.  Owing  to  the  difference  in  prices  at  which  these 
sales  and  purchases  were  made  a  balance  of  $564.16  resulted 
in  favor  of  Lathrop,  Haskins  &  Co.,  which  the  defendants  sub- 
sequently paid  to  the  receiver  in  bankruptcy  of  that  firm.  On 
the  morning  following  the  failure  of  Lathrop,  Haskins  &  Co., 
Escher,  who  had  heard  of  it,  called  at  the  office  of  the 
defendants  and  presented  to  them  his  stock  certificate,  duly 
assigned  and  ready  for  transfer,  with  the  notice  of  sale  which 
he  had  received  from  his  brokers,  and  a  formal  demand  that 
the  defendants  take  and  pay  for  the  stock.  This  they  refused 
to  do  and  Escher  thereafter  assigned  the  stock,  and  all  his 
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right  of  action  against  the  defendants  in  connection  there- 
with, to  the  plaintiff,  who  thereupon  commenced  this  action  to 
recover  the  purchase  price  of  the  stock.  The  parities  waived  a 
jury  trial  and  the  couri;  found  in  favor  of  the  plaintiff  for  the 
full  amount  claimed.  Judgment  was  entered  accordingly  and 
defendants  appeal. 

The  appellants  contend  that  the  judgment  is  erroneous 
because  under  the  rules  of  the  Stock  Exchange  Lathrop,  Has- 
kins  &  Co.  and  the  defendants,  in  the  transaction  complained 
of,  acted  as  principals,  and  after  the  failure  was  announced 
settlement  was  made  in  accordance  with  such  rules.  One  of 
the  rules  referred  to  provides  that "  No  party  to  a  contract  shall 
be  compelled  to  accept  a  substitute  principal,  imless  the  name 
proposed  to  be  substituted  shall  be  declared  in  making  the  offer 
and  as  a  part  thereof."  Another,  "When  written  contracts 
shall  have  been  exchanged,  the  signers  thereof  only  are  liable." 
Also,  * '  When  the  insolvency  of  a  member  or  firm  is  announced 
to  the  Exchange,  members  having  contracts  subject  to  the 
rules  of  the  Exchange  with  the  member  or  firm  shall  without 
unnecessary  delay  proceed  to  close  the  same  *  *  *."  They 
contend  that  when  Escher  gave  the  direction  to  sell  his  stock 
he  knew  that  Lathrop,  Haskins  &  Co.  dealt  upon  the  Stock 
Exchange  and  that  such  deaUngs  were  subject  to  its  rules.  The 
defendants,  imdoubtedly,  had  the  right  to  determine  with 
whom  they  would  contract  {Arkansas  Smelting  Co.  v.  Belden 
Co.y  127  U.  S.  379;  Moore  v.  Vulcanite  Portland  Cement  Co.j 
121  App.  Div.  667),  and  in  Horton  v.  Morgan  (19  N.  Y.  170)  it 
was  said:  ^*The  practice  at  the  stock  board,  by  which  the 
brokers  only,  and  not  their  customers,  are  known  in  their  deal- 
ings with  each  other,  was  not  unreasonable;  and  the  plaintiff, 
by  directing  this  purchase  to  be  made,  must  be  understood  as 
consenting  that  it  should  be  done  in  the  usual  manner. "  When 
Escher  gave  the  order  to  sell,  he  also  knew  and  intended  that 
the  sale  would  be  made  upon  the  exchange  and  there  is  much 
force  in  the  claim  that  thereby  the  rules  and  usages  of  the 
exchange,  including  the  right  to  close  the  contract  upon  the 
insolvency  of  the  broker,  were  imported  into  the  contract  by 
his  authority.  {Bibb  v.  Allen,  149  XJ.  S.  481;  Springs  v. 
James,  137  App.  Div.  110;  Skiff  y.  Stoddard,  63  Conn.  198; 
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cit^  with  approval  in  Richardson  v.  ShaWy  209  U.  S.  3()e5; 
Nickalls  v.  Merjy,  L.  E.  7  H.  L.  [Eng.  &  Ir.  App.  Cas.]  330.) 
If  he  did  not  know  the  rules  of  the  exchange  it  was  his  own 
fault,  and  not  that  of  the  defendants.  The  notice  of  sale 
received  by  him  from  Lathrop,  Haskins  &  Co.  stated  that  the 
sale  was  "subject  in  all  respects  to  the  rules  and  regulations 
of  the  New  York  Stock  Exchange/'  and  this  is  undoubtedly 
what  both  of  the  brokers,  who  were  parties  to  the  transaction, 
intended.  Under  such  circumstances  it  is  difficult  to  see,  as 
urged  by  the  appellants,  how  Escher  could  obtain  any  other  or 
greater  rights  to  enforce  the  contract  than  the  brokers  them- 
selves had.  Defendants  certainly  cannot  be  held  liable  upon  a 
contract  other  than  the  one  which  they  actually  made,  and  if  the 
one  made  were  different  from  the  one  which  Escher  intended 
and  authorized  then  his  remedy  is  against  his  agent  and  not 
against  defendants. 

In  answer  to  the  appellants'  contention  the  respondent  urges, 
and  the  decision  of  the  trial  court  is  upon  the  ground,  that 
Escher  was  the  undisclosed  principal  of  Lathrop,  Haskins  &  Co. , 
and  he  could  not  be  deprived  of  the  benefit  of  his  contract  by 
the  rules  of  the  Stock  Exchange  making  the  brokers  principals 
in  their  dealings  with  each  other,  and  prescribing  the  manner 
in  which  contracts  shall  be  closed  upon  the  insolvency  of  a 
member;  in  other  words,  that  the  relation  of  customer  and 
broker  in  transactions  uiK)n  the  exchange  is,  in  general,  sub- 
ject to  the  ordinary  rules  and  principles  of  agency.  There  is 
high  authority  for  this  claim.  {Leo  v.  McCormacky  186  N,  Y. 
330;  Humphrey  v.  LucaSy  2  Car.  &  K.  152;  Cooke  v.  Eshelbpy 
L.  E.  12  App.  Cas.  271.) 

The  conclusion,  however,  at  which  I  have  arrived  renders  it 
unnecessary  in  the  case  now  before  us  to  determine  whether 
the  appellants'  or  respondent's  contention  is  correct,  because, 
assuming  that  the  transaction  is  governed  by  the  ordinary 
rules  and  principles  of  agency,  irrespective  of  the  rules  of  the 
Stock  Exchange,  I  am  of  the  opinion  that  the  plaintiff  was 
not  entitled  to  recover.  The  contract  was  not  for  the  sale  of 
the  specific  shares  of  stock  owned  by  Escher.  It  would  have 
been  fuUy  performed  by  the  delivery  to  the  defendants  of  the 
App.  Div.-  Vol.  CXUX.        88 
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requisite  number  of  shares,  regardless  of  their  ownership  and 
the  shares  were  not  to  be  delivered  and  the  purchase  price 
paid  until  the  next  day.  On  January  nineteenth,  therefore, 
the  contract  was  wholly  executory,  and  if  on  that  day  Lath- 
rop,  Haskins  &  Co.  had,  before  their  failure,  requested  the 
defendants  to  cancel  the  contract  and  they  had  consented  to  do 
so,  it  would  have  been  at  an  end.  The  mere  fact  that  Lathrop, 
Haskins  &  Co.  were  brokers  would  not  have  compelled  defend- 
ants to  inquire  whether  they  had  made  the  contract  for  an 
undisclosed  principal  and  whether  they  had  been  authorized 
by  him  to  cancel  it.  And  for  the  same  reason  if  instead  of 
canceling  a  single  contract  Lathrop,  Haskins  &  Co.  had 
informed  defendants  they  were  unable  to  meet  their  obligations 
and  requested  them  to  close  their  contracts  in  the  manner  in 
which  they  were  actually  closed,  I  do  not  see  how  it  can  be 
doubted  but  that  defendants  would  have  been  justified  in  com- 
plying with  the  request.  Lathrop,  Haskins  &  Co.  actually 
had  with  the  defendants,  at  the  time  of  their  failure,  several 
contracts  for  the  purchase  and  sale  of  different  stocks,  involv- 
ing many  thousands  of  doUars.  To  say  that,  imder  these  cir- 
cumstances, before  taking  any  steps  to  protect  themselves 
against  loss,  defendants  would  have  been  obliged  to  investigate 
each  contract  so  as  to  find  out  whether  an  undisclosed  principal 
were  involved,  and  whether  such  imdisclosed  principal  were 
able  to  perform,  is  to  extend,  as  it  seems  to  me,  the  right  of  an 
undisclosed  principal  beyond  reason.  No  authority  has,  so  far 
as  I  am  aware,  gone  to  that  extent.  But  the  announcement 
of  the  failure  of  Lathrop,  Haskins  &  Co.  upon  the  Stock 
Exchange,  at  their  request,  was  equivalent  to  just  such  a 
request  to  defendants  to  close  their  contracts.  For  the  purpose 
of  the  argument  only,  it  may  be  assumed  that  if  Escher  had 
notified  the  defendants  that  the  contract  for  the  sale  of  the 
Hocking  stock  had  been  made  for  his  account,  before  the 
announcement  of  the  failure  was  made,  and  the  brokers  had 
thereby  changed  their  positions,  he  might  have  enforced  the 
contract.  But  he  did  not  do  so,  and,  without  having  any 
actual  knowledge  that  he  or  any  one  besides  the  insolvent 
brokers  were  interested,  the  defendants  did  close  the  contract 
by  setting  off  their  contract  for  the  sale  of  an  equal  number  of 
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shares  to  the  insolvents  at  a  much  lower  price,  thereby  ren- 
dering themselves  hable  for  the  difference.  *  It  is  possible 
Escher  might  have  been  entitled  to  this  difference  {Cooke  v. 
Eshelhify  supra)y  but,  as  is  specifically  stated  in  the  respond- 
ent's brief,  this  action  is  not  brought  to  recover  the  difference 
in  price,  and  that  question  is  not  before  the  court;  on  the  con- 
trary, the  respondent's  claim  is  that,  notwithstanding  the  set- 
tlement of  the  contract  made  by  the  brokers,  Escher  was  enti- 
tled to  enforce  .performance.  The  rule  is  well  settled  that  the 
rights  of  an  undisclosed  principal  are  subject  to  claims  acquired 
in  good  faith  against  the  agent.  {McLachlin  v.  Brett,  105 
N.  Y.  391;  Nichols  v.  Martin,  35  Hun,  168;  Charlotte  Iron 
Works  V.  American  Exchange  Nat.  Bank,  34  id.  26;  Hogan 
V.  Shorhy  24  Wend.  458.)  This  rule,  of  course,  does  not  apply 
where  the  persons  dealing  with  the  agent  know,  or  are  charge- 
able with  knowledge,  of  the  existence  of  an  imdisclosed  prin- 
cipal.    {Wright  v.  Cabot,  89  N.  Y.  570.) 

The  trial  court  held,  relying  upon  certain  English  authori- 
ties, that  the  fact  that  Lathrop,  Haskins  &  Co.  were  brokers 
dealing  for  others  as  well  as  themselves  was  sufficient  to  charge 
the  defendants  with  such  knowledge.  But  there  is  in  this  case 
the  additional  fact,  not  present  in  the  English  authorities 
reliwi  upon,  that  the  defendants  actually  closed  their  contracts 
with  the  insolvents  at  their  request  by  actual  sales  and  pur- 
chases. It  is  difficult  to  see,  if  thereafter  Escher  could  compel 
the  defendants  to  perform,  how  any  one  could  deal  with  safety 
with  a  person  known  at  times  to  act  as  an  agent.  Here,  the 
brokers,  the  only  persons  known  to  the  defendants  in  the  trans- 
action, announced  their  inability  to  meet  their  contracts.  That 
inabiUty  might  very  easily  have  been  due  to  the  inability  of  the 
principals  in  behalf  of  whom  they  had  contracted.  Yet,  if  this 
judgment  is  to  be  sustained,  it  must  be  held  that  the  defend- 
ants had  no  right  to  rely  upon  this  annoimcement,  and  were 
bound  to  ascertain  the  identity  of  the  real  party  in  interest 
before  closing  any  contract.  The  law  is  not  so  harsh  and 
imreasonable.  It  imposes  no  such  duty  upon  a  person  dealing 
with  an  agent  known  to  act  for  himself  as  well  as  for  others, 
especially  where  contracts  made  by  such  an  agent  and  prin- 
cipal are  as  niunerous  and  extensive  as  in  the  case  before  us. 


Digitized  by 


Google 


596  Kent  v.  De  Coppet. 


First  Department,  March,  1912.  [VoL  149. 

I  understand  the  law  to  be  as  stated  in  Le  Marchant  v. 
Moore  (150  N.  Y.  209),  where  the  plaintiffs  had  purchaaed 
stocks  from  the  defendant  brokers,  through  Evans  &  Co., 
plaintiffs^  brokers.  The  purchase  price  had  not  been  paid  in 
full  so  that  the  defendants  retained  the  stock  as  pledgees  for  the 
unpaid  balance.  Haight,  J.,  writing  for  the  court,  said:  *^  The 
defendants,  as  pledgees,  were  entitled  to  regard  Evans  &  Com- 
pany as  the  owners  until  they  were  notified  of  the  plaintiffs' 
rights.  Thereafter  they  were  bound  to  recognize  the  plaintiffs' 
claim  and  deal  with  the  stock  accordingly. '^  This  expresses, 
as  it  seems  to  me,  the  only  point  which  we  are  called  upon  to 
decide  in  the  present  case.  At  the  time  the  defendants  were 
notified  of  Escher's  claim,  their  contract  with  Lathrop,  Haskins 
&  Co.  had  been  terminated.  What  rights  Escher  may  then 
have  had,  if  he  had  any  rights  against  the  defendants  at  all, 
it  is  unnecessary,  for  the  reason  heretofore  given,  to  determine. 
He  certainly  did  not  have  the  right  to  enforce  a  contract  which 
they,  in  perfect  good  faith,  and  without  any  knowledge  what- 
ever of  his  interest,  had  closed  at  the  request  of  his  brokers. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellants  to  abide  event. 

Ingraham,  p.  J.,  Laughlin  and  Clarke,  JJ.,  concurred; 
Miller,  J.,  dissented. 

Miller,  J.  (dissenting) : 

I  am  unable  to  assent  to  the  proposition  that  the  defendants 
are  entitled  to  prevail  in  this  action  upon  general  principles  of 
law,  irrespective  of  the  rules  of  the  Stock  Exchange.  The 
defendants  did  not  exercise  their  undoubted  right  of  refusing 
to  incur  obligations  to  an  undisclosed  principal,  but,  without 
inquiry,  they  contracted  with  brokers  in  a  market  established 
exclusively  for  brokers.  Perforce  of  the  rules  of  that  market, 
they  and  Lathrop,  Haskins  &  Co.  were  principals  inter  sese, 
but  they  were  boimd  to  know  that  the  latter  might  be  dealing 
for  an  outsider.  The  rule,  therefore,  that  an  undisclosed 
principal  must  take  the  contracts  of  his  agent,  subject  to  the 
equities  existing  between  the  latter  and  those  contracting  with 
him  without  knowledge  of  his  agency,  has  no  application  to 
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this  case.     It  is  the  law  in  this  State,  as  well  as  in  England, 
that  one   dealing,  under  the  circumstances  disclosed  in  this 
case,  with  a  broker,  though  nominally  as  a  principal,  may 
not  set  off  as  against  the  undisclosed  principal  a  prior  debt 
of  the  broker.     {Judson  v.  Stilwell,  26  How.  Pr.  513;  Wright 
V.  Cabot,  89  N.  Y.   571;  Barring  v.  Corrie,  2  Bam.  &  Aid. 
137;  Coohe  v.  Eshelhy,  L.  E.  12  App.  Cas.  271.    See,  also, 
OlenuY.  Oarth,  133  N.  Y.  18;  Baxter  v.  Dureriy  29  Maine,  434.) 
A  fortiori y  he  cannot  set  oflf  a  subsequent  contract  made  with 
the  broker.     In  view  of  the  way  business  is  conducted  in  a 
market  like  the  Stock  Exchange,  the  defendants  were  equally 
bound  to  take  into  account  the  probability  that  the  second 
contract  was  made  for  a  different  principal  than  the  first. 
Without  any  agreement  whatever,  but  assiuning  to  act  imder 
the  rules  of  the  Stock  Exchange,  the  defendants  set  off  the 
second  contract  against  the  first  and  paid  the  difference  in 
favor  of  the  first  contract,  $490.63,  to  the  receiver  in  bank- 
ruptcy of  the  insolvent  brokers.    The  other  transactions  between 
the  two  firms  of  brokers,  which  were  closed  in  another  way  by 
the  substitution  of  other  contracts  under  the  rules  of  tho 
exchange,  are  in  no  way  involved  in  this  case.    It  is  suggested 
that  perhaps  the  plaintiff's  assignor  was  entitled  to  said  sum 
of  $490.63,    but  the  appellants  dispute  even  that,   and  no 
theory  is  suggested  upon  which  it  can  be  recovered.     Said 
assignee,  or  his  brokers  for  him,  did  not  enter  into  a  gambling 
contract  with  the  defendants.     He  had   twenty-fivo  shares 
of   stock   to   sell,  his  brokers  made  a  contract  to  seU  and 
deliver  them  to  the  defendants,  and  at  the  time  for  delivery 
he  tendered  the  certificate,  properly  indorsed  and  stamped,  and 
demanded  the  purchase  price.     This  suit  is  to  recover  that 
purchase  price.     It  may  be  that,  if  the  defendants  had  sub- 
stituted another  contract  by  making  a  sale  when  the  suspension 
of  Lathrop,  Haskins  &  Co.  was  annoimcei,   the  plaintiff's 
assignor  would  have  been  bound  by  rules  requiring  him  to 
accept  the  substituted  purchaser  and  the  difference  between 
the  purchase  price  of  the  first  and  the  substituted  contract;  in 
that  way  his  rights  would  have  been  preserved  and  everybody 
would  have  been  protected;  but  it  seems  to  me  indubitable 
that  he  cannot  be  deprived  of  his  bargain  by  a  balancing  of 
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the  accounts  of  the  brokers  inter  sese  unleiss    tii^ 

required  by  the  rules  of  the  Stock  Exchange.                    .  tgbvg^ 

The  rules,  quoted  by  my  brother  McLaughlXN',    ^^^^^  x^frritten 

to  substitute  principals  and  to  the  signers  orxljr    ^  ajrticle 

contracts  being  bound,  relate,  as  the  entire  con*^-^^  ^  The 

2*1:  plainly  shows,  to  the  relations  of  brokers  itit^^  ^^  Vni-b  to 
words  ''  substitute  principal "  refer,  not  to  an  ^^*^*    ^y^Vk^^ker. 

some  other  member  of  the  exchange  than  the  oriS^^^^  4-lieiii- 

Undoubtedly,  the  rules  contemplate  that,  as  be*^^^  ^^ 

selves,   the  brokers  shall  deal  as  principals;  bu't    ^  ^ 


to  have  the  effect  contended  for  by  the  appellant^^ 


the  xieoes- 


sary  corollary  is  that  the  outsider  and  his  broker   aJ^     -^vis- 


stnd 


as  principals,  and  the  broker  must  be  answerable  t*^ 
tomer  for  the  execution  of  all  contracts.     To  pufc     ,,,^_,j 
concretely,  suppose  that  the  situation  had  been  rev^^^^T       ^ 
that  the  defendants  had  suspended;  would  Lathrop,  ^0-^^^^^^^^ 
Co.  have  been  boimd  to  take  the  stock  and  pay  the  P^^^^^^y 
price  ?    If  so,  the  rules  would  have  the  merit  of  oonsi^^^ 
and  I  am  not  sure  but  that  in  the  long  nm  they  wouJo^ 
to  the  advantage  of  the  outsiders,  who  would  then 
cemed  only  with  the  solvency  of  the  broker,  selected  by  :^^^C^^ 
but  the  diflBiculiy  is  that  the  corollary  to  the  defendants 
sition  is  opposed  to  settled  law  and  to  the  facts  of  this  case. 
is  settled  in  this  State  by  controlling  authority  that  the  •^ 
sider  and  his  broker  deal   as   principal  and   agent  (ieon;:^ 
McCortnack,  186  N.  Y.  330),  and  it  is  established  as  a  fac<c^^ 
this  case  that  the  plaintiff's  assignor  and  Lathrop,  Haskii 
Co.  dealt  as  principal  and  agent.     In  the  notice  of  sale 
latter  said: 

"We  have  sold  this  day  for   your   account  and   risj 
(itaUcs  mine) 
"Amount.  Security.  Price.    OfWhom  Bought  or  Sac:^ 

"  25.     Hockmg  Coal  &  Iron.    83%.      De  Coppet  &  Dor.' 

Mr.  Justice  Greenbaum  at  Trial  Term  took  the  view  th^^ 
the  rules  with  respect  to  the  closing  of  contracts  in  case  of  the 
insolvency  of  a  broker  were  mere  domestic  regulations,  having 
no  effect  upon  the  rights  of  outsiders.  That  view  is  strongly 
supported  by  the  English  authorities  cited  by  him.  It  is 
unnecessary  for  me  to  add  anything  to  his  discussion  of  them. 
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The  learned  counsel  for  the  appellants  urges  that  the  rules  of 
the  London  Stock  Exchange  differ  from  those  involved  in  this 
case  in  that  the  former  contemplate  an  artificial  liquidation, 
whereas  under  the  latter  the  closing  is  to  be  effected  by  actual 
purchases  and  sales.  It  is  sufficient  to  say  on  that  head  that, 
in  so  far  as  the  contract  involved  in  this  case  is  concerned,  the 
closing  was  in  every  respect  as  artificial  as  that  provided  by 
the  rules  of  the  London  Stock  Exchange,  the  only  difference 
being  that  in  this  case  the  balance  struck  was  paid  to  the 
receiver  of  the  insolvent,  whereas  imder  those  rules  it  would 
have  been  paid  to  an  official  assignee.  I  shall  not  paraphrase 
what  Mr.  Justice  Greenbaum  has  well  said  on  that  aspect  of 
the  case,  but  shall  consider  it  from  a  different  standpoint. 

The  rules  of  the  Stock  Exchange  are  to  be  construed  with  a 
view  to  their  purpose.  The  first  article  is  illiuninating.  I 
quote: 

"  The  title  of  this  association  shall  be  the  *  New  York  Stock 
Exchange.' 

"  Its  object  shall  be  to  furnish  exchange  rooms  and  other 
facilities  for  the  convenient  transaction  of  their  business  by  its 
members  (xs  brokers  "  (italics  mine). 

Of  course,  it  is  the  law  that  one  who  employs  another  as 
agent  to  deal  in  a  particular  market  is  boimd  by  the  rules  of 
that  market,  whether  he  knows  them  or  not,  but  that  rule  has 
its  limitations,  which  are  suggested  by  every  one  of  the  deci- 
sions cited  in  support  of  it.  One  of  those  limitations  is  that, 
to  be  binding  on  outsiders,  the  rule  must  be  reasonable  and 
must  not  change  in  any  essential  particular  the  character  of 
the  undertaking.  {Harker  v.  Edwards^  [1887]  57  L.  J.  [N.  S.] 
147;  Skiff  Y.  Stoddard,  63  Conn.  198;  Bibb  v.  Allen,  149  U.  S. 
481;  Lawrence  v.  Maocivell,  53  N.  Y.  19.)  There  is  more  in  this 
case  than  even  an  attempt  to  change  the  intrinsic  character  of 
the  undertaking.  Lathrop,  Haskins  &  Co.  as  agents  for  the 
plaintiff's  assignor  contracted  to  sell  twenty-five  shares  of  stock 
to  the  defendants.  By  an  artificial  Uquidation  that  contract 
was  canceled  and  the  outsider  has  nothing  in  its  place.  He 
cannot  look  to  the  estate  of  the  insolvent  for  the  perform- 
ance of  his  contract  or  for  damages  as  for  its  breach,  for  the 
insolvent  agreed  to  act  only  as  agent,  and  carefully  guarded 
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against  personal  responsibility  to  him  by  selling  for  his 
" account  and  risk.''  He  did  not  make  a  wager  on  the  dedine 
in  the  market  price  of  the  stock.  If  he  had  he  might  complain, 
but  not  in  a  coiurt  of  law,  because  his  winnings  had  been  turned 
over  to  another.  He  still  has  his  stock,  whereas  he  contracted 
to  sell  it;  and  any  rule  which  deprives  him  of  his  bargain  with- 
out at  least  substituting  another  in  its  place  is  not  binding  upon 
him  for  the  reason  that  it  not  only  changes  the  intrinsic  char- 
acter of  the  undertaking,  but  as  to  him  annuls  it.  The  sugges- 
tion that  it  would  be  harsh  and  unreasonable  to  require  mem- 
bers of  the  Stock  Exchange  to  recognize  the  contract  rights  of 
outsiders  entirely  overlooks  the  fact  that  such  members  deal  in 
a  market  established  for  the  very  purpose  of  enabling  them  to 
deal  as  brokers,  and,  hence,  for  outsiders.  They,  therefore, 
cannot  make  rules,  or  construe  those  already  made,  so  as  to 
destroy  the  rights  of  their  principals.  As  I  have  already  indi- 
cated, it  would  not  be  difficult  to  close  the  contracts  of  an 
insolvent  broker  by  substituting  other  contracts  at  current 
prices  in  such  a  way  as  to  protect  the  rights  of  both  brokers  and 
outsiders.  In  the  last  analysis  the  question  really  is  whether 
the  undisclosed  principal  may  overtake  a  contract  made  for  him 
in  the  Stock  Exchange.  The  proposition  is  not  open  to  discus- 
sion, at  least  in  this  court,  that  there  is  privity  of  contract 
between  the  outsider  and  those  with  whom  his  broker  deals. 
{Leo  V.  McCormacky  supra  ;  Clews  v.  Jamtesoriy  182  U.  S.  461; 
Richardson  v.  Sltaw,  209  id.  365;  Humphrey  v.  LucaSj  2  Car. 
&  K.  151.) 

There  is  nothing  in  our  recent  decision  in  Springs  v.  James 
(137  App.  Div.  110;  affd.,  202  N.  Y.  603)  opposed  to  the  foi-e- 
going  views.  That  was  an  action  by  a  cotton  broker  to  recover 
money  expended  for  his  customer,  the  defense  being  that  the 
plaintiff's  dealings  in  the  New  York  Cotton  Exchange  were 
gambling  transactions.  The  validity  of  the  clearing  house 
rules,  providing  for  the  so-called  ring  settlement  was  involved. 
Those  rules  were  sustained  upon  the  theory  that  the  contracts 
were  made  in  contemplation  of  actual  delivery,  that  setoff  was 
equivalent  to  payment  or  delivery,  and  that  there  were  always 
in  existence  contracts  upon  which  delivery  could  be  made  or 
required.    While  it  might  be  difficult  at  a  precise  moment  in  the 
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ringing-out  process^  as  must  be  the  case  in  the  practical  opera- 
tion of  any  clearing  house  rule,  to  put  one's  finger  on  the  particu- 
lar contract  to  which  a  given  customer  would  be  entitled,  there 
was  always  a  contract  for  the  customer  in  case  he  demanded  or 
wished  to  make  actual  delivery.  The  customer,  who  only  knew 
his  broker,  was  so  far  bound  by  the  rules  that  he  could  not 
insist  upon  a  particular  contract.  Mr.  Justice  Clarke,  who 
wiY)te  for  the  court  in  that  case,  cited,  among  others,  the  case 
of  Clews  V.  Jamieson  {mpra\  in  which  the  court  held  that 
there  was  privity  of  contract  between  the  outsider  and  a  sub- 
stituted purchaser  under  the  clearing  house  rule,  although 
the  contract  of  such  purchaser  was  one  to  buy  more  shares 
than  had  been  contracted  to  be  sold  for  said  outsider.  Plainly, 
then,  there  was  privity  of  contract  between  the  plaintiffs 
assignor  and  the  defendants.  I  think  none  of  us  entertains 
any  doubt  but  that,  if  the  price  of  the  stock  had  risen,  he 
would  have  been  caUed  upon  to  make  delivery.  It  happened  to 
decline;  but  still  I  think  he  was  entitled  to  his  bargain,  and, 
therefore^  vote  to  affirm  the  judgment. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to 
abide  event. 


The  Cmr  op  New  York,  Eespondent,  v.  Gilbert  H.  Mon- 
tague, as  Eeceiver  of  Fulton  Street  Railroad  Company 
and  Others,  Defendants,  Impleaded  with  Adrian  H.  Joline 
and  Douglas  Robinson,  as  Receivers  of  the  Metropolitan 
Street  Railway  Company,  Respondents,  and  Alexander 
Smith  CocmtAN  and  William  F.  Cochran,  Jr.,  as  Sur- 
viving Trustees  under  the  Will  of  William  F.  Cochran, 
Deceased,  and  Others,  Appellants.    (Appeal  No.  2.) 

First  Department,  March  8,  1912. 

Appeal — motion  for  leave  to  renew  motion  on  additional  papers. 

An  application  for  a  reargument  and  for  a  rehearing  of  a  former  appli- 
cation for  leave  to  reinstate  portions  of  an  answer  on  additional  papers 
is  in  effect  a  motion  for  leave  to  renew  the  motion  on  additional  papers 
and  is  appealable. 
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Appeal  by  the  defendants,  Alexander  Smith  Cochran  and 
another,  as  surviving  trustees,  etc.,  and  others,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflBice  of  the  clerk  of  the  coimiy  of  New 
York  on  the  11th  day  of  January,  1912,  denying  the  said 
defendants'  motion  to  vacate  an  order  entered  in  said  clerk's 
office  on  the  17th  day  of  November,  1911,  and  to  reinstate  part 
of  the  amended  answer  of  certain  of  the  appellants,  and  also 
denying  a  stay  of  proceedings. 

Edgar  J.  Kohler  [Alfred  A.  Gardner  with  him  on  the  brief], 
for  the  appellants. 

Alfred  Ely,  Jr,  [Arthur  H.  Masten,  William  M.  Coleman 
and  Frederick  W.  Kobbe  with  him  on  the  brief],  for  the 
defendants,  respondents. 

Terence  Farley ,  for  the  plaintiff,  respondent. 

Per  Curiam: 

The  application  was,  in  form,  both  for  a  reargument  and 
for  a  rehearing  of  the  former  application  on  additional  papers, 
but  was,  in  effect,  a  motion  for  leave  to  renew  the  motion  on 
additional  papers,  and  was,  therefore,  appealable.  {Conlen  v. 
Rizer,  109  App.  Div.  537;  Seletsky  v.  Third  Ave.  R.  B.  Co., 
4:4c  id.  632.)  The  additional  papers  do  not  materially  change 
the  record.  The  motion  was,  therefore,  properly  denied  and  the 
order  should  be  affirmed;  but  since  the  record  is  substantially 
the  same  and  the  material  questions  are  the  same  as  those  pre- 
sented by  the  other  record  on  the  appeal  of  these  appellants 
from  the  original  order  {City  of  New  York  v.  Montague,  No.  i, 
149  App.  Div.  475),  which  was  argued  and  is  to  be  decided 
herewith,  the  order  should  be  affirmed,  without  costs. 

Present — Clarke,  McLaught.tn,  LAuamjN,  Scott  and 
DOWUNG,  JJ. 

Order  affirmed,  without  costs. 
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Lord  AND  Taylor,  Eespondent,  i^.  Edward  Hatch,  Appellant. 

First  Department,  March  8,  1912. 

Pleading  — amendment   of  answer  —  defenses   not  available   against 
complaint  as  drawn  —  costs, 

Wlid?fe  a  complaint  on  an  account  stated  alleged  a  written  statement  of 
aocount  and  a  promise  in  writing  to  pay  the  same,  but  the  proof  at 
"fcrial  showed  an  account  stated  by  implication  resting  on  parol  evidence 
rather  than  by  express  agreement,  the  defendant  should  be  allowed  to 
ajnend  his  answer  so  as  to  pletid  the  Statute  of  Limitations,  the  Statute 
of  Frauds  and  a  discharge  In  baidcruptcy  prior  to  the  statement  of 
«<5count,  these  defenses  not  being  available  as  against  the  complaint  as 
<irawn. 

On  granting  the  amendment  under  the  circumstances  aforesaid  the  defond- 
a-nt  should  not  be  required  to  pay  full  costs  to  the  date  of  the  applica,- 
tion;  only  motion  costs  should  be  imposed. 

-A.PPEAL  by  the  defendant,  Edward  Hatch,  from  an  order  of 
tile  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  comity  of  New  York  on 
the  14th  day  of  December,  1911,  denying  the  defendant's 
motion  to  amend  the  answer. 

George  Zabriskie,  for  the  api>ellant. 

Lnester  A.  Jayne^  for  the  respondent. 
Per  Curiam  : 

Ihe  action  is  on  an  account  stated  to  recover  upwards  of 

$100,000.     The  issues  herein  were  referi-ed  to  a  referee  to  hear, 

try  and  determine  on  the  10th  day  of  June,  1911.     At  the  closo 

of  the  plaintiff's  case  a  motion  to  dismiss  the  complaint  was 

made  and  denied.     The  defendant  then  moved  to  amend  tli© 

answer  by  pleading  the  Statute  of  Limitations,  the  Statute 

of  Frauds  and  a  discharge  in  bankruptcy.     The  motion  was 

denied  by  the  referee,  evidently  on  the  grovmd  that  it  should 

jt:^emade  at  Special  Term.     The  motion  was  then  promptljr 

-,<:icade  at  Special  Term  for  the  same  relief.     The  defendant  has 

^^^^p.ot  been  guilty  of  laclies.     His  counsel  claims  to  have  been. 

^^^^isled,  by  the  form  of  the  complamt,  into  refraining  from 

.leading  these  defenses. 
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It  is  alleged  in  the  complaint  that  the  account  was  stated 
between  the  plaintiff  and  the  defendant  on  the  25th  day  of  Feb- 
ruary, 1910  —  a  copy  was  annexed  to  the  complaint  —  and  that 
the  defendant  then  and  there  promised  and  agreed  in  writing 
to  pay  the  plaintiff  the  balance  owing,  as  shown  thereby.  Upon 
the  trial  evidence  was  received,  over  objection  and  exception 
taken  on  behalf  of  appellant,  tending  to  show  an  account 
stated  by  implication  resting  on  parol  evidence^  and  not  by 
express  agreement.  Counsel  for  appellant  claims  that  if  the 
cause  of  action  had  been  alleged  in  accordance  with  this  evi- 
dence he  could  have  pleaded  the  Statute  of  Limitations,  which 
had  inm  against  many  of  the  items,  but  which  was  not  avail- 
able against  an  express  promise  in  writing  to  pay  the  indebted- 
ness (see  Delabarre  v.  McAlpin,  101  App.  Div.  468),  the  Stat- 
ute of  Frauds  and  a  discharge  in  bankruptcy  prior  to  the  time 
it  is  alleged  in  the  complaint  that  the  express  promise  in  writing 
was  made  to  pay  the  account.  It  is  manifest,  therefore,  that 
the  motion  should  have  been  granted.  Ordinarily  where  a 
party  wishes  to  amend  his  pleading  by  inserting  new  causes  of 
action,  or  defenses,  or  counterclaims,  he  should  be  required  to 
pay  the  full  costs  of  the  action  to  the  date  of  the  application; 
but  in  the  circumstances  here  presented  it  is  evident  that  with 
respect  to  some,  if  not  all  of  these  defenses,  the  appellant  was 
precluded  from  pleading  them,  owing  to  the  manner  in  which 
the  plaintiff  alleged  his  cause  of  action,  and  for  this  reason 
only  motion  costs  should  be  imposed. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  granted. 

Present  —  Clarke,    McLaughlin,    Laughlin,    Scott   and 

DOWLING,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 
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Samuel  Kridel  and  Alexander  H.  KrtoeLj  as  Executors, 
etc.,  of  Abraham  M.  Kridel,  Deceased,  Appellants,  v. 
Emanuel  W.  BLOOMiNaDALE,  E^pondent. 

First  Department,  March  8, 1912. 

Ckmtract — agreement  to  receive  and  carry  stock— evidence. 

Action  to  recover  a  sum  alleged  to  have  been  ezx)ended  by  plaintiffs^  tes- 
tator for  the  defendant  ilnder  an  agreement  to  receive  and  carry  for  the 
defendant  certain  shares  of  stock.  Evidence  examined,  and  Tield,  that 
plaintiffs  established  a  prima  facie  case  and  that  the  court  erred  in 
dismissing  the  complaint. 

Appeal  by  the  plaintiffs,  Samuel  Kridel  and  another,  as 
executors,  etc.,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  oflBice  of  the  clerk  of  the 
county  of  New  York  on  the  21st  day  of  November,.  1911,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  plaintiffs'  case  on  a  trial  at  the  New  York  Trial  Term, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
15th  day  of  November,  1911,  directing  the  dismissal  of  the 
complaint. 

Bamett  L.  Hollander ^  for  the  appellants. 

William  F.  Goldbeck  [Edward  D.  Brown  with  him  on  the 
brief],  for  the  respondent. 

Laughlin,  J. : 

The  action  is  brought  to  recover  the  sum  of  $24,000,  alleged 
to  have  been  expended  by  the  plaintiffs^  testator  for  the  defend- 
ant under  an  agreement  by  which  he  undertook  to  receive  and 
carry  for  the  defendant  200  shares  of  the  preferred  stock  of  the 
Hudson  Companies,  a  domestic  corporation.  It  is  alleged  that 
the  stock  was  received  by  the  decedent  and  carried  for  the 
account  of  the  defendant  pursuant  to  the  agreement  from  the 
20th  day  of  February,  1906,  until  the  19th  day  of  July,  1911, 
and  was  then  duly  tendered  to  the  defendant,  who  refused  to 
pay  said  amount  advanced  thereon  and  to  accept  the  stock; 
and  that  the  tender  has  been  kept  good;  and  judgment  is 
demanded  for  the  amoimt  so  expended,  together  with  interest 
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thereon.  The  defendant  admitted  that  on  or  about  the  20th 
day  of  February,  1906,  the  testator  received  200  BharsB  of  the 
preferred  stock  of  the  Hudson  Companies,  and  that  on  or 
about  the  19th  day  of  July,  1911,  plaintiffs  tendered  to  defend- 
ant 200  shares  of  the  stock  of  said  companies  and  demanded 
payment  of  the  sum  of  $24,000,  claimed  to  have  been  advanced 
thereon  by  the  testator  and  by  them  for  the  account  of  the 
defendant  and  that  he  refused  to  make  the  payment  and  to 
accept  the  stock.  Upon  the  trial  the  plaintiffs  showed  that  on 
the  20th  day  of  February,  1906,  the  defendant  received  a  check 
to  his  order  from  the  firm  of  J.  Kridel  Sons  &  Co.,  of  the  same 
date,  for  the  amoimt  of  $28,750,  which  he  cashed,  and  drew  a 
check  to  the  order  of  the  firm  of  Harvey  Fisk  &  Sons,  bankers, 
for  the  same  amount,  and  received  therefor  500  shares  of  the 
stock  of  the  Hudson  Companies  and  delivered  the  same  to  the 
testator,  who  on  the  15th  day  of  August,  1907,  paid  a  twenty- 
five  per  cent  call  on  the  stock,  aggregating  the  sum  of  $12,500, 
and  a  like  amoimt  on  the  4th  day  of  November,  1907,  as  a  final 
call  on  the  stock .  together  with  the  sum  of  $150,  interest 
thereon,  and  on  the  trial  the  plaintiffs  tendered  200  of  the 
500  shares  of  stock  to  the  defendant,  which  the  defendant 
declined.  The  agreement  under  which  this  stock  was  delivered 
to  the  testator,  and  under  which  he  held  it  was  shown  by  a 
letter  written  by  defendant  to  the  testator  on  the  20th  day  of 
February,  1906,  which  states  that  it  was  understood  that  of 
the  said  500  shares  of  the  Hudson  Companies  stock,  indorsed 
by  defendant  in  blank  and  delivered  to  the  testator,  one-half 
of  the  purchase  price  of  which  had  been  paid,  the  testator  was 
carrying  200  shares  for  the  account  and  risk  of  the  defendant, 
and  the  balance  for  his  own  account  and  risk,  *^  accounting  to  be 
made  when  transaction  is  closed,"  and  the  testator  was  therein 
requested  to  let  defendant  know  if  that  was  in  accordance  with 
his  imderstanding;  and  a  letter  from  the  testator  to  defendant 
the  next  day  stating  that  it  was  understood  that  of  the  500 
shares  of  the  Hudson  Companies  stock  delivered  to  him,  200 
shares  belonged  to  the  account  and  risk  of  the  defendant, 
and  that  the  balance  belonged  to  the  testator,  and  "  that  at 
the  time  of  selling,  the  accounting  will  be  made  by  you, 
with  interest  added."    The  plaintiffs  thereupon  rested,  and 
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on  motion  of  counsel  for  the  defendant,  their  complaint  was 
dismissed  for  inadequacy  of  proof. 

The  learned  counsel  for  the  defendant  contends  that  there 
was  no  liability  on  the  part  of  the  defendant,  for  the  reason 
that  it  was  neither  alleged  nor  shown  that  the  stock  had  been 
sold.  We  are  of  opinion  that  this  contention  cannot  prevail. 
There  was  no  obligation  on  the  part  of  the  plaintiffs'  testator 
to  carry  the  stock  indefinitely.  The  contract  did  not  prescribe 
a  period  within  which  the  stock  should  be  sold,  or  the  terms  on 
which  the  sale  should  be  made.  The  stock  was  carried  by 
plaintiffs'  testator  and  by  the  plaintiffs  for  a  period  of  more 
than  five  years,  and,  therefore,  a  reasonable  time  had  elapsed 
l)efore  the  tender,  and  it  became  the  duty  of  the  defendant  to 
accept  his  share  of  the  stock  and  to  pay  his  proportionate  share 
of  the  carrying  charges.  The  plaintiffs,  therefore,  established 
a  prima  facie  case  and  the  court  erred  in  dismissing  the 
complaint. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

I:^ graham,  p.  J.,  McLaughlin,  Mnj:j:R  and  Cowling,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellants  to  abide  event. 


Samuel    Natowitz,    Respondent,    v.    Independent    Order 
Aha  WAS  Israel,  Appellant. 

First  DejMirtment,  March  8,  1912. 

Interpleader — separate  actions  by  widow  and  son  to  recover  benefit 
from  fraternal  organization. 

Where  a  widow  and  a  son  of  a  deceased  member  of  a  fratemad  organiza- 
tion obligated  to  pay  a  death  benefit  to  the  i)erson  entitled  thereto 
bring  separate  actions  to  compel  the  payment  of  such  benefit,  the 
defendant  organization,  admitting  its  liability  but  being  honestly  in 
doubt  as  to  which  plaintiff  to  make  the  payment,  is  entitled  to  an  order 
of  interpleader  under  section  820  of  the  Ck)de  of  Civil  Prooedora 
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Appeal  by  the  defendant,  Independent  Order  Ahawas  Israel, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  30th  day  of  December,  1911,  denying  liie 
defendant's  motion  of  interpleader. 

Alfred  B,  Jaworower^  for  the  appellant. 

Isaac  Siegmeister,  for  the  respondent. 

McLaughlin,  J. : 

One  Joseph  N.  Natowitz,  who  died  on  the  10th  of  June,  1911, 
was  at  and  for  some  time  prior  to  his  death  a  member  of  the 
defendant.  Under  its  constitution  the  defendant,  a  fraternal 
organization,  pays  a  death  benefit  or  endowment  of  $500  upon 
the  death  of  a  member  to  the  person  or  persons  entitled  to 
receive  the  same.  The  plaintiff,  a  son,  has  brought  this  action 
to  compel  the  payment  of  this  amount  to  him  on  the  groimd 
that  he  is  entitled  to  receive  it.  The  widow  of  the  deceased 
member  has  commenced  an  action  against  the  defendant  in  the 
Mimicipal  Court  of  the  city  of  New  York  to  recover  the  same 
sum  on  the  theory  that  she  is  entitled  to  it.  The  defendant 
admits  its  liability  to  pay  the  $500  but  is  in  doubt  to  which  one 
to  make  the  payment.  Before  answering,  the  defendant  made 
a  motion  to  interplead  the  plaintiff  in  the  Municipal  Court 
action  and  substitute  her  in  its  place  in  this  action,  and  upon 
paying  said  sum  into  court  that  the  Mimicipal  Court  action  be 
stayed  and  it  be  relieved  from  all  Uabihty.  The  motion  was 
denied  and  it  appeals  from  the  order. 

I  think  the  motion  should  have  been  granted.  The  widow 
and  son  both  claim  to  be  entitled  to  recover  the  same  fund. 
Defendant  concedes  its  liability  to  one  or  the  other  and  is  will- 
ing to  discharge  it.  It  is  not  liable  to  both.  No  good  reason 
is  suggested  why  the  widow  and  son  should  not  litigate 
between  themselves  as  to  their  respective  rights,  or  why  the 
defendant  should  be  put  to  the  trouble  and  expense  of  carrying 
on  Utigation,  the  ultimate  purpose  of  which  is  to  settle  such 
rights. 

The  facts  set  out  m  the  papers  used  upon  the  motion  bring 
the  case  squarely  within  the  provisions  of  section  820  of  tiie 


Digitized  by 


Google 


Hall  v.  French-American  Wine  Co.  609 

App.  Div.]  First  Department,  March,  1912. 

Code  of  Civil  Procedure,  which  provides  that  where  an  action 
has  been  brought  to  recover  upon  a  contract  a  defendant,  at 
any  time  before  answer,  on  proof  by  affidavit  that  a  person  not 
a  party  to  the  action  makes  a  demand  against  him  for  the 
same  debt  or  property,  without  collusion  with  him,  may  apply 
to  the  court,  upon  notice  to  that  person  and  the  adverse  party, 
for  an  order  to  substitute  that  person  in  his  place  and  to  dis- 
charge him  from  Uability  to  either,  on  his  paying  into  court 
the  amount  of  the  debt.  There  is  nothing  to  indicate  that  the 
defendant,  in  making  the  motion,  did  not  act  in  entire  good 
faith  or  that  it  is  in  any  way  in  collusion  with  the  plaintiff. 
Pouch  V.  Prudential  Ins.  Co.  (146  App.  Div.  612)  and  St.  John  v. 
Union  Mutual  Life  Ins.  Co.  (132  id.  515)  are  directly  in  point. 
The  order  appealed  from,  therefore,  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  granted, 
without  costs. 

Clarke,  Laugm-in,  Scott  and  Dowling,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 


Herbert  I.  Hall,  Respondent,  v.  French-American  Wine 
Company,  Appellant. 

First  Department,  March  15,  1013. 

Principal  and  agent — sale  defined — factor  and  broker  distingnished-^ 
action  by  factor  for  damages  resulting  from  discharge — construction 
of  contract — when  agent  entitled  to  commissions. 

A  sale  is  a  contract  for  the  transfer  of  property  from  one  person  to  another 
for  a  valuable  consideration.  The  thing  sold  must  have  an  actual  or 
I>otential  existence,  and  be  specific  or  identified  and  capable  of  delivery, 
otherwise  it  is  not  strictly  a  contract  of  sale,  but  a  special  or  executory 
agreement. 

A  party  under  contract  to  secure  orders  for  and  deliver  wine  in  certain 
territory  — delivery  being  essential  to  entitle  him  to  his  commissions — 
is  a  factor,  and  not  a  broker,  within  the  ordinary  meaning  of  the  terms, 
and  orders  taken  by  him  and  accepted  by  his  principal,  but  not  filled, 
are  executory  agreements  and  not  sales. 

Thus,  such  a  factor,  in  an  action  for  damages  because  of  his  discharge, 
cannot  recover  commissions  on  the  unfiUed  orders. 

App.  Div.- Vol.  CXLIX        89 
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The  practical  construction  given  a  contract  by  the  psLZ'tice  tJieinse 

of  great  importance  in  determining  their  meaning. 
An  agent  earns  his  commission  when  his  work  is  done;    i^  ^®  i8  a- 

broker,  when  he  produces  an  acceptable  customer;  if  m>  factor,  bxi  &g& 

to  obtain  and  fill  orders,  when  he  has  made  delivery. 

Appeal  by  the  defendant,  the  French- Americaxi  TViu^  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in   fB^^o^  *^V^ 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  corxnty  or  -CV 
York  on  the  17th  day  of  February,  1911,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
9th  day  of  March,  1911,  denying  the  defendant's  motion  for  » 
new  trial  made  upon  the  minutes. 

Warren  BigeloWy  for  the  appellant. 

Frederic  B.  Kellogg j  for  the  respondent. 

Miller,  J. : 

On  the  25th  of  August,  1908,  the  plaintiflE  and  the  — 
entered  into  a  written  contract,  whereby  the  latter 
the  former  as  its  sole  agent  for  the  sale  of  wines  and 
at  prices  and  upon  terms  and  conditions  to  be  fixed  by 
States  of  Maine,  New  Hampshire,  Vermont,  Massa-^^^^^ 
Ehode  Island,   Connecticut,  New  York,   Pennsylvan^^*' 
Jersey  and  the  District  of  Columbia.     The  plaintiff  \^^<5?5^^ 
receive  $1  a  barrel  on  all  sales  made  either  by  Iiityi  qj*  "^y/ 
defendant  directly  within  that  territory,  and  he  agreed  tc^:;^-^'*^^^?  if 
the  sale  of  the  defendant's  products  in  every  way  possir^I^^^^^J 
extend  its  business  and  protect  its  interests  to  his  utmost  a  jes.     ^^^i 
to  make  prompt  remittances,  and  to  account  for  all  mone 
property  in  his  hands  belonging  to  it.     He  was  to  give  a 
in  the  sum  of  $5,000  for  the  faithful  performance  of  his  < 
and  it  was  agreed  that  the  contract  should  remain  in  for 
one  year,  and  that  '*if  in  that  time  the  sales  in  the 
States  shall  aggregate  four  thousand  barrels,  (4,000)  fror^^ 
date  hereof,  it  is  to  be  continued  for  four  (4)  years  in  add: 
or  until  August  25,  1913."    On  the  25th  of  August,  1903^^^^^ 
defendant  discharged  the  plaintiff,  and  this  action  is  to  re^^^::^^'^LV 
damages  therefor.     One  of  the  questions  in  dispute  was  wh^uj(j^      ^j 
the  sales  in  plaintiff's  territory  amoimted  to  4,000  barrels.  ^ 

was  admitted  that  3,436  barrels  were  actually  delivered  rr 
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orders  taken  by  the  plaintiff^  and  that  the  defendant  sold 
directly  within  that  territory  382  barrels,  making  a  total  of  3,818 
barrels.  The  plaintiff  asserted  that  he  was  entitled  to  credit 
for  a  number  of  unfilled  orders,  any  one  of  which  was  sufficient 
to  supply  the  shortage,  viz.,  an  order  for  480  barrels  procured 
from  one  Lupo,  upon  which  250  barrels  remained  undelivered; 
an  order  for  400  barrels  procured  from  one  Valenza,  upon 
which  234  barrels  were  undelivered;  an  unfilled  order  obtained 
from  one  Conte  for  180  barrels,  to  be  computed  with  any  one 
of  a  number  of  small  unfilled  orders,  and  an  order  for  500 
barrels  obtained  from  the  Independent  Wine  Company.  The 
Lupo  order  was  not  filled  for  the  reason  that  Lupo  failed  and 
absconded.  The  Valenza  order  contained  this  provision: 
*'  Delivery  to  be  made  at  my  option  in  lots  of  not  less  than 
25  bbls.  at  a  time,  the  total  quantity  to  be  taken  within 
6  months,  but  if  there  should  be  a  balance  at  the  expira- 
tion of  6  months,  you  will  grant  me  an  extension  of  time." 
The  defendant  had  previously  directed  the  plaintiff  to  accept 
the  Valenza  order  only  in  case  the  customer  would  agree  to 
accept  delivery  of  40  to  50  barrels  weekly.  The  Conte  order 
was  not  included  in  the  plaintiff's  bill  of  particulars.  It 
appears  that  the  plaintiff  had  sold  and  deUvered  a  quantity  of 
wine  to  Conte,  and,  a  dispute  having  arisen,  had  made  him 
certain  allowances,  and  had  written  the  defendant,  saying 
that  those  allowances  had  been  made  for  the  purpose  of  get- 
ting an  order  from  him  for  180  barrels.  No  such  order,  how- 
ever, was  ever  submitted  by  the  plaintiff.  The  plaintiff  testi- 
fied that  the  Valenza  and  Conte  orders  were  not  filled  because 
the  wine  in  his  possession  turned  sour;  but  there  is  no  claim 
that  he  ever  requested  defendant  to  furnish  additional  wine 
with  which  to  fill  those  orders.  It  is  unnecessary  to  consider 
separately  the  small  orders,  as  it  is  not  claimed  that  their  aggre- 
gate amount  is  sufficient  to  make  up  the  deficiency  of  182  bar- 
rels. While  the  plaintiff  claimed  to  have  obtained  an  order 
for  500  barrels  from  the  Independent  Wine  Company,  no  such 
order  was  ever  submitted  to  the  defendant,  and  an  officer  of 
that  company,  though  not  the  one  with  whom  the  plaintiff 
claimed  to  have  made  the  arrangement,  testified  that  it  was 
not  in  a  position  to  give  such  an  order,  and  that  it  had  not 
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given  one  to  his  knowledge.  The  plaintiff  did  not  even  inform 
the  defendant  who  his  customer  was,  but  on  August  24,  1909, 
wrote  the  defendant's  representative,  saying  that  he  had 
received  an  order  for  500  barrels  of  claret,  deliveries  to  be  made 
at  a  Ttn'Tiinrmm  rate  of  100  barrels  a  month,  the  tenns  of  sale 
to  be,  according  to  the  plaintiff's  testimony,  "  243^0  per  gallon 
F.  0.  B.  cars  California.  Cash  on  arrival.''  The  said  repre- 
sentative testified  that  the  letter,  when  delivered  to  him,  read 
''  F.  0.  B.  dock  New  York."  He  indorsed  on  the  back  of  the 
letter  a  refusal  to  accept  on  the  ground  that  the  price  was  too 
low  and  returned  it  to  the  plaintiff.  All  of  the  foregoing 
alleged  orders  were  submitted  to  the  jury,  with  the  instruc- 
tion: '^  If  this  man  Hall,  under  this  contract,  sold  wines,  he 
performed  his  duty  if  he  obtained,  in  good  faith,  orders  for 
wines  or  brandies  from  purchasers  within  his  territory,  upon 
the  terms  authorized  or  accepted  by  the  defendant;  so  that  if 
he  got  these  customers  whose  wines  were  undelivered,  made  a 
contract  to  sell  wines  to  them  within  the  terms  which  he  was 
authorized  by  the  defendant  to  make,  if  the  terms  of  his  sales  to 
these  parties  were  authorized  or  were  accepted  by  the  defendant 
he  is  entitled  to  his  commissions  upon  those  sales  whether  the 
goods  were  afterwards  delivered  or  not."  The  exception  to 
that  charge  presents  the  question  whether  an  order  accepted  by 
the  defendant  was  a  sale  within  the  meaning  of  that  contract. 
There  can  be  no  doubt  that  in  law,  and  even  in  conomon 
acceptance,  a  sale  of  merchandise  involves  the  transfer  of  titie, 
and  that  an  executory  agreement  to  sell  is  not  a  sale.  The 
word  ^^sale"  is  thus  defined  by  the  text  writers:  "Sale,  or 
exchange,  is  a  transmutation  of  property  from  one  man  to 
another,  in  consideration  of  some  price  or  recompense  in  value.*' 
(1  Shars.  Black.  446.)  "  By  theconunon  law  a  sale  of  personal 
property  is  usually  termed  ^a  bargain  and  sale  of  goods.'  It 
may  be  defined  to  be  a  transfer  of  the  absolute  or  general  prop- 
erty in  a  thing  for  a  price  in  money."  (Benj.  Sales  [7th  ed.],  1.) 
"  A  sale  is  a  transfer  of  the  absolute  title  to  property  for  a  cer- 
tain agreed  price. "  (Story  Sales,  1. )  "A  sale  of  personal  property 
is  the  transfer,  in  pursuance  of  a  valid  agreement,  from  09Q6 
party,  called  the  seller,  to  another,  called  the  buyer,  of  the  gen- 
eral or  absolute  titie  to  a  specific  chattel  for  a  price  or  a  consid- 
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eration  estiinated  in  money."  (1  Mechem  Sales,  8.)  Kent  says 
"Of  the  Contract  of  Sale "  that  "A  sale  is  a  contract  for  the 
transfer  of  property  from  one  person  to  another,  for  a  valuable 
consideration  *  *  *  The  thing  sold  must  have  an  actual  or 
potential  existence,  and  be  specific  or  identified,  and  capable  of 
delivery,  otherwise  it  is  not  strictly  a  contract  of  sale,  but  a 
special  or  executory  agreement."  (2  Kent's  Comm.  [14th  ed.] 
*468.)  According  to  Kent's  definition  the  orders  in  this  case 
were  special  or  executory  agreements,  not  contracts  of  sale. 

The  plaintiff,  however,  contends  that  a  broker  to  sell  earns 
his  commission  when  an  enf  orcible  contract  is  made  and  that, 
as  the  plaintiff  was  merely  employed  as  a  broker,  the  word 
"  sales  "  should  be  construed  to  include  an  executory  contract. 
It  is  true  that  one  employed  merely  as  a  go-between  has  per- 
formed his  work  and  earned  his  commission  when  he  has  pro- 
duced a  purchaser  acceptable  to  his  principal.  The  familiar 
cases  mostly  relating  to  sales  of  real  estate  need  not  be  cited. 
I  do  not  say  that  a  different  rule  applies  to  an  agency  to  sell 
real  estate  from  that  applicable  to  one  to  sell  personal  property. 
But  there  is  a  distinction  between  an  executory  contract  of 
purchase  and  sale  of  real  property  and  an  accepted  order  for  a 
quantity  of  unidentified  personal  property.  In  the  former  case 
there  is  a  transfer  of  the  equitable  title — hence,  a  sale;  in  the 
latter  case  there  is  no  sale  but  only  an  executory  agreement. 

The  plaintiff  was  to  have  commission  on  his  own  sales  and 
on  those  directly  made  by  the  defendant  within  his  territory, 
his  agency  was  exclusive,  and  all  sales  made  were  to  be  counted 
in  making  up  the  total  number,  which  was  to  be  the  test  of 
his  efficiency.  If  the  Lupo  order  had  been  sent  to  the  defend- 
ant directly  without  the  plaintiff's  intervention  it  would  cer- 
tainly not  be  claimed  that  the  250  barrels  undelivered  were 
sold  within  the  meaning  of  the  contract  so  as  to  entitle  the 
plaintiff  to  his  commission  and  to  the  right  to  count  them  in 
making  up  the  4,000  barrels.  And  yet  if  there  was  a  sale  in 
one  case  there  would  be  in  Jhe  other.  The  contract  makes  no 
distinction  between  sales  made  by  the  plaintiff  and  those  made 
by  the  defendant. 

The  plaintiff  was  not  employed  simply  as  a  broker,  a  mere 
go-between.    While  the  contract  does  not  specify  his  duties. 
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it  plainly  shows  that  the  parties  oontemplated  that  he  would 
do  more  than  obtain  orders.  As  a  matter  of  fact,  consign- 
ments were  made  directly  to  him,  and  from  them  he  himself 
made  deliveries  to  fill  his  orders,  rendering  accomits  thereof  to 
his  employer.  After  the  contract  was  terminated  he  wrote  to 
the  defendant,  saying:  "I  shall  retain  mider  my  factor^s  lien 
all  property  now  in  my  possession  belonging  to  the  French- 
American  Wine  Co."  He  was  in  truth  what  he  claimed  to 
be,  a  factor.  His  work  in  a  given  case  was  not  done  when 
an  order  was  obtained,  because  he  still  had  to  make  delivery. 
Delivery  then  was  essential  to  entitle  him  to  a  commission. 

The  practical  construction  given  a  contract  by  the  parties 
themselves  is  always  of  great  importance  in  determining  its 
meaning.  Throughout  the  entire  year  of  the  contract  the 
plaintiff  rendered  statements  in  which  he  charged  commissions 
only  for  wine  actually  deUvered.  The  effect  of  his  act,  as  a 
practical  construction  of  the  contract,  is  somewhat  weakened 
by  the  fact  that  on  the  26th  of  January,  1909,  in  a  letter  to 
the  defendant  he  said  **  *  *  *  it  was  understood  by  me  that 
the  brokerage  was  to  be  paid  when  the  order  was  accepted  as 
customary  and  usual."  And  in  a  letter  of  January  6,  1908, 
he  had  said:  ^'  It  is  the  custom  of  the  trade  as  well  as  the  usual 
method  of  doing  business  in  all  lines  that  when  the  broker  has 
effected  a  sale  and  the  credits  and  terms  are  satisfactory  to  the 
seller,  that  he  has  completed  his  part  of  the  transaction  and 
has  earned  his  brokerage."  Those  statements,  however,  were 
made  in  reference  to  the  claims  of  sub-agents  employed  by 
him,  who  were  strictly  brokers,  mere  go-betweens,  to  find 
customers,  and  while  he  made  those  statements  he  never  in  fact 
asserted  a  claim  for  commissions  on  unfilled  orders  until  after 
his  discharge.  We  think,  therefore,  that  the  word  ''sales"  as 
used  in  the  contract  should  be  construed  according  to  its  ordi- 
nary and  legal  acceptance,  and  not  in  the  limited  sense  in 
which  it  is  sometimes  used  with  reference  to  contracts  of 
brokers,  employed  merely  to  find  purchasers,  with  whom  the 
principal  deals  directly. 

While  we  find  no  case  in  this  State  directly  in  point,  our 
attention  has  been  called  to  three  in  other  jurisdictions  which 
support  the  conclusion  reached  by  us.    {Oamhart  v.  BentcJUer, 
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72  111.  535;  Humphries  v.  Smithy  5  Ga.  App.  340;  Crevelingv. 
Woody  95  Penn.  St.  162.)  It  is  claimed  that  the  authority  of 
the  last  case  cited  is  weakened  by  a  later  decision  in  Restein  v. 
McCadden  (166  Penn.  St.  340),  but  from  the  report  of  that 
case  it  would  appear  that  the  plaintiff  was  employed  strictly  as 
a  broker.  Perhaps  the  fibrst  case  cited  is  nearest  in  point.  In  that 
case  an  agent  to  sell  machines  was  required  to  deliver  and  set 
them  up,  to  start  them  and  remedy  any  complaint  within  his 
power;  in  other  words,  he  was  not  a  mere  broker.  In  this 
case  the  plaintiff  was  to  make  deliveries.  The  point  is,  that 
the  agent  earns  his  coromission  when  his  work  is  done;  if  he  is 
a  mere  broker,  when  he  produces  an  acceptable  customer;  if  a 
factor,  an  agent  to  obtain  and  fill  orders,  when  he  has  made 
delivery. 

If  the  defendant  had  prevented  the  plaintiff  from  making 
deliveries  a  different  question  would  be  presented.  (See  Wake- 
man  V.  Wheeler  &  Wilson  Manufacturing  Co.^  101  N.  Y.  205; 
Taylor  v.  Enoch  Morgan^ s  Sons  Co.,  124  id.  184.) 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

Clarke,  McLaughlin,  Scott  and  Dowling,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


The  Equttable  Trust  Com]?any  op  New  York,  Appellant, 
V.  Samuel  H.  Moss,  Eespondent. 

First  Department,  March  15,  1012. 

Izunirance — life  inaurance  taken  out  by  infant — request  to  third  party 
to  pay  premium  —  action  against  infant  on  promise  to  repay — faUure 
to  show  that  premium  was  advanced. 

As  section  56  of  the  Insurance  Law  makes  an  infant  over  fifteen  years  of 
age  competent  to  contract  for  life  insurance  on  his  own  life  for  his  bene- 
fit or  for  that  of  certain  specified  relatives,  a  person  who  has  paid  the 
premium  for  the  infant  at  his  request  can  recover  the  amount  from  the 
infant  the  same  as  he  might  recover  for  necessaries  furnished. 

But  where  the  infant  made  a  written  request  to  a  third  person  to  pay 
the  premium  and  has  in  writing  agreed  to  repay  the  amount  advanced, 
^e  third  party  or  his  assignee  cannot  recover  on  the  written  instrument 
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itself  without  alleging  and  proving  that  he  paid  the  premium.  The 
request  itself  is  not  a  contract  binding  on  the  infant,  but  merely  evi- 
dence which  might  support  an  action  to  recover  insurance  premiums 
paid  at  the  request  of  the  infant. 

Appeal  by  the  plaintiff,  The  Equitable  Trust  Comi)any  of 
New  York,  from  an  order  of  the  Appellate  Term  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  29th  day  of  June,  1911,  affirming  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
defendant,  entered  upon  the  decision  of  the  court  dismissing 
the  complaint. 

Herbert  G.  McLeary  for  the  appellant. 

Oustav  Ooodmann,  for  the  respondent. 

MnjjER,  J.: 

The  defendant,  who  was  nineteen  years  of  age  at  the  time, 
applied  to  the  Equitable  Life  Assurance  Society  for  a  policy  of 
iQSurance  on  his  Ufe  for  the  benefit  of  his  mother,  and,  in  con- 
sideration of  the  policy  received  by  him,  signed  and  delivered 
to  Archibald  C.  Haynes,  the  general  agent  of  the  insurance 
society,  the  following  paper: 

"Mr.  Archibald  C.  Haynes, 

"No.  25  Broad  Street,  N.  Y.: 

"DeabSir. — I  hereby  acknowledge  having  received  from 
Mr.  Eobert  D.  Sullivan  policy  No.  2,043,089,  being  for  $2,500.00 
on  my  life  in  the  Equitable  Life  Assurance  Society.  You  are 
authorized  and  requested  to  pay  the  amount  of  the  first  pre- 
mium for  me  upon  said  policy  in  order  to  place  the  same  in 
force  from  this  date,  and  I  promise  to  pay  to  you  or  to  your  order 
the  amount  so  advanced,  to  wit,  $35.43,  as  follows:  On  August 
26,  1905. 

"  And  I  hereby  acknowledge  and  declare  that  this  premium, 
with  interest  in  advance  on  all  deferred  payments,  has  be^a 
settled  in  full  in  conformity  with  and  in  no  way  contrary  to 
the  laws  of  the  State  of  New  York,  and  that  there  is  no  writ- 
ten or  verbal  agreement  of  any  kind  to  release  me  from  the 
above  obligation  or  any  part  thereof. 

"  Very  truly  yours, 

"SAMUEL  H.  MOSS.'' 
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This  action  is  brought  by  the  plaintiflf  as  assignee  of  Haynes, 
and  the  defense  is  infancy. 

Section  55  of  the  Insurance  Law,  in  force  when  the  instru- 
ment in  suit  was  made  (Laws  of  1892,  chap.  690,  as  amd.  by 
Laws  of  1902,  chap.  437),  provided  as  follows:  *^  In  respect  of 
insurance  heretofore  or  hereafter,  by  any  person  not  of  the  full 
age  of  twenty-one  years  but  of  the  age  of  fifteen  years  or 
upwards,  effected  upon  the  life  of  such  minor,  for  the  benefit  of 
such  minor  or  for  the  benefit  of  the  father,  mother,  husband, 
wife,  brother  or  sister  of  such  minor,  the  assured  shall  not,  by 
reason  only  of  such  minority,  be  deemed  incompetent  to  con- 
tract for  such  insurance,  or  for  the  surrender  of  such  insur- 
ance, or  to  give  a  valid  discharge  for  any  benefit  accruing,  or 
for  money  payable  under  the  contract."  This  court  in  the 
Third  Department  has  held  that  a  contract  within  section  55  of 
the  Insurance  Law  is  binding,  and  that  the  minor  cannot 
rescind  and  recover  back  premiums  paid.  {Hamm  v.  Pruden- 
tial Insurance  Co.,  137  App.  Div.  504.) 

The  statute  in  express  terms  provides  that  the  assured  shall 
not  by  reason  of  minority  "  be  deemed  incompetent  to  contract 
for  such  insurance."  His  contract,  therefore,  with  the  insxir- 
ance  company  was  enforcible,  and  he  thereby  incurred  the 
obligation  to  pay  the  premium.  I  am  unable  to  perceive  how 
there  can  be  any  distinction  between  such  a  contract  and  one 
f 01  necessaries  By  the  rules  of  the  common  law  an  infant 
was  not  under  a  disability  to  contract  for  necessaries.  Now,  by 
the  express  rule  of  the  statute,  he  is  not  under  a  disability  to 
contract  for  insurance  for  the  benefit  of  himself  or  certain 
classes  of  beneficiaries. 

One  who  has  paid  money  at  the  request  of  an  infant  to  satisfy 
a  debt  contracted  by  the  latter  for  necessaries  may  recover 
from  the  infant  the  money  paid.  {Swift  v.  Bennett,  10  Cush. 
436;  Randall  v.  Sweet,  1  Den.  460.)  It  can  make  no  differ- 
ence to  the  defendant  who  his  creditor  is.  Indeed,  it  might  be 
to  his  advantage  to  find  some  one  who  would  discharge  his 
obUgation  and  trust  him  for  the  sum  advanced. 

I  entertain  no  doubt  that,  if  Haynes  had  paid  the  premium 
at  the  defendant's  request,  he  or  his  assignee  could  maintain 
an  action  to  recover  the  sum  thus  paid.     But  the  difficulty  is 
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that  a  recovery  in  this  case  was  not  sought  on  that  theory. 
Instead,  the  suit  is  strictly  on  the  contract  made  with  Haynes 
individually  to  pay  him  a  sum  stated  in  consideration  of  his 
implied  promise  to  pay  that  sum  to  the  insurance  company. 
The  plaintiff  neither  alleged  nor  attempted  to  prove  the  pay- 
ment of  the  premium  by  Hajmes,  but  both  in  pleading  and 
proof  sought  to  recover  strictly  upon  the  contract  with  him, 
whereas  it  was  not  a  binding  contract  but  at  the  best  was  only 
evidence  in  support  of  an  action  to  recover  money  paid  at  the 
request  of  the  defendant  to  discharge  a  valid  obligation  incurred 
by  him. 
The  determination  should  be  affirmed,  with  costs. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Determination  affirmed,  with  costs. 


In  the  Matter  of  Acquiring  Title  to  an  Unnamed  Street  Run- 
ning Parallel  to  Broadway  about  Two  Hundred  Feet  West- 
erly Therefrom,  Commencing  at  West  One  Hundred  and 
Eighty-first  Street  and  Ending  on  the  Westerly  Side  of 
Broadway,  Borough  of  Manhattan,  City  of  New  York. 

In  the  Matter  of  the  Application  of  William  H.  Fischer  and 
Others,  as  Executors  of  and  Trustees  under  the  WiU  of 
Benedickt  Fischer,  Deceased,  for  an  Order  or  Mandate  in 
Conformity  with  Section  1001  of  Greater  New  York  Charter. 

Wiluam  H.  Fischer  and  Others,  as  Executors  and  Trustees, 
etc.,  Eespondents;  The  Comptroller  op  the  City  of  New 
York,  Appellant. 

First  Department,  March  8,  1912. 

New  York  city  — street  opening  ~  section  1007,  Ghreater  New  Tork 
charter,  construed  —  assessment  against  and  award  to  same  party — 
offset  —  interest  on  award. 

Section  1007  of  the  Greater  New  York  charter,  as  to  the  award  of  damages 
and  benefits  resulting  from  the  opening  of  streets,  specifically  confers 
upon  the  landowner  the  right  to  extinguish,  without  interest,  an  assess- 
ment for  benefits  to  the  extent  that  an  award  has  been  made  tor  dain- 
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ages.  It  contemplates  that  there  shall  be,  without  action  upon  the  part 
of  the  landowner,  an  application  of  the  award  for  damages  towards  the 
IMiyment  of  the  assessment  for  benefits,  and  that  this  application  shall 
be  made  as  of  the  date  when  the  assessment  becomes  payable;  that  one 
shall  be  offset  against  the  other. 

Hence,  where  an  assessment  for  benefits  to  a  landowner  is  in  excess  of  an 
award  to  him  for  damages,  he  is  not  entitled  to  interest  on  the  award 
after  the  assessment  for  benefits  becomes  payable. 

The  fact  that  a  landowner,  after  the  refusal  of  the  comptroller  to  comply 
with  his  demand  as  to  the  payment  of  interest  on  his  award  after  his 
assessment  for  benefits  became  payable,  voluntarily  paid  the  entire 
assessment  for  benefits,  does  not  change  the  relation  of  the  parties. 

Appeal  by  the  Comptroller  of  the  City  of  New  York  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBlce  of  the  clerk  of  the  coimty  of 
New  York  on  the  8th  day  of  January,  1912,  resettling  an  order 
entered  in  said  clerk's  oflBlce  on  the  16th  day  of  November,  1911, 
granting  a  peremptory  writ  of  mandamus. 

Joel  J.  Squier,  for  the  appellant. 

Benjamin  Trapnell^  for  the  respondents. 

McLaughlin,  J. : 

The  city  of  New  York,  in  the  above  proceeding,  acquired 
title  on  Jime  1,  1906,  to  certain  lands  for  street  purposes,  and 
on  October  6,  1910,  the  commissioners  of  estimate  and  assess- 
ment filed  their  report,  which  awarded  the  respondents  $21,300 
as  damages  for  land  taken,  and  $5,552.20,  the  interest  thereon 
from  the  date  the  title  vested  in  the  city  to  the  date  of  the 
report,  amounting  in  all  to  $26,852.20.  An  assessment  was 
imposed  of  $37,260.72  for  benefits  upon  other  lands  of  the 
respondents  lying  contiguous  to  that  taken.  On  January  5, 
1911,  the  report  was  confirmed  by  an  order  of  the  Supreme 
Court,  and  on  January  tenth  the  assessment  for  benefits 
became  payable.  On  the  thirty-first  of  January  the  respond- 
ents demanded  payment  of  the  award  for  damages,  with 
interest  thereon  to  date  of  payment,  less  liens  thereon,  by 
taxes,  assessments  or  incumbrances,  and  on  the  eleventh  of 
March  following — the  award  for  damages  not  having  been 
paid  in  the  meantime  —  they  paid  the  assessment  for  benefits 
without  interest  and  without  deducting  therefrom  the  award 
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for  damages.  A  few  days  later  the  comptroller  offered  to  pay 
them  the  award  for  damages,  with  interest  to  January  10, 
1911,  the  day  when  the  assessment  became  payable.  This 
they  refused  to  accept,  claiming  they  were  entitled  to  interest 
to  the  date  of  payment.  The  comptroller  declined  to  pay 
interest  after  January  tenth,  and  they  thereupon  appUed  to 
the  court  for  a  peremptory  writ  of  mandamus  to  compel  him 
to  pay  the  amoimt  of  the  award,  together  with  interest  thereon 
to  the  date  of  payment.  The  application  resulted  in  an  order 
directing  that  the  writ  issue,  and  the  comptroller  appeals. 

The  sole  question  presented  is  whether  the  assessment  for 
benefits  being  in  excess  of  the  award  for  damages  the  respond- 
ents were  entitled  to  interest  on  the  award  after  the  assess- 
ment for  benefits  became  payable.  The  answer  to  the  question 
turns  upon  the  construction  to  be  put  upon  section  1007  of  the 
Greater  New  York  charter,  which  provides  that  "  Whenever 
an  estimate  for  loss  and  damage  and  an  assessment  for  benefit 
and  advantage  shall  be  made  by  the  commissioners  of  estimate 
and  by  the  commissioner  of  assessment,  relative  to  the  same 
person  or  persons,  no  interest  shall  be  demanded  from  such  per- 
son or  persons  upon  the  amount  assessed  for  the  benefit  and 
advantage  except  on  the  excess  of  the  amount  he  is  to  pay  over 
and  above  the  amount  he  is  to  receive  for  or  in  consequence  of 
any  intervening  time  between  the  period  fixed  for  the  receipt 
of  the  amoimt  of  benefit  and  advantage  and  the  payments  of 
the  amoimt  of  loss  and  damage."  (Laws  of  1901,  chap.  466, 
§  1007,  as  amd.  by  Laws  of  1906,  chap.  658.) 

This  section  specifically  confers  upon  the  landowner  the  right 
to  extinguish,  without  interest,  an  assessment  for  benefits  to 
the  extent  that  an  award  has  been  made  for  damages;  in  other 
words,  the  section  contemplates  that  there  shall  be,  without 
action  upon  the  part  of  the  landowner,  an  application  of  the 
award  for  damages  towards  the  payment  of  the  assessment  for 
benefits  and  that  this  application  shall  be  made  as  of  the  date 
when  the  assessment  becomes  payable;  that  one  shall  be  offset 
against  the  other. 

In  Matter  of  City  of  New  York  {Church  Ave.)  (91  App.  Div. 
553)  the  court  held  that  where  a  demand  was  served  on  the 
comptroller  for  payment  of  an  award  it  was  insufficient  to  oon- 
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tinue  the  interest  running  after  the  expiration  of  six  months 
from  the  confirmation  of  the  report  (pursuant  to  section  1001  of 
the  Greater  New  York  charter)  because  it  did  not  make  allow- 
ance for  an  assessment  against  the  claimant  for  benefits.  The 
court  said  that  the  assessment  was  ^'a  proper  offset  against  the 
amount  awarded  as  damages.'' 

This  court,  in  Matter  of  Bankers  Investing  Co.  (141 
App.  Div.  591),  referring  to  the  case  just  cited,  said:  "The 
learned  Appellate  Division  in  the  Second  Department  in  the 
case  of  Matter  of  City  of  N.  Y.  {Church  Ave.)  {supra)  gave 
a  very  Uberal  interpretation  of  these  statutory  provisions  in 
favor  of  the  city  by  construing  the  statute  as  one  for  offsetting 
awards  against  assessments  as  of  the  date  when  the  assessment 
was  levied,  and  thereby  limiting  the  liability  of  the  city  to  the 
]>ayment  of  interest  on  the  balance  of  the  award,  if  any,  from 
that  date.  That  construction  produces  a  just  result  and  should 
be  accepted." 

Matter  of  Jackson  Steinway  Co.  v.  Prendergast  (142  App. 
Div.  906)  was  affirmed  upon  the  authority  of  Matter  of  Bankers 
Investing  Co.  {supra),  the  court  saying:  "We  intend  hereby 
to  decide  that  the  amount  of  the  assessments  without  interest 
should  be  offset  against  the  amount  which  was  due  for  award 
on  the  date  when  the  assessments  became  payable." 

Here  the  assessment  for  benefits,  amounting  to  $37,260.Y2, 
became  payable  on  the  10th  of  January,  1911,  and  there  was 
then  due  the  respondents  as  an  award  for  damages,  including 
interest  to  that  time,  $27,237.25,  which  latter  sum,  if  the  fore- 
going views  be  coirect,  should  have  been  and  in  legal  effect 
was  offset  against  the  former.  This  left  due  the  city  on  the 
assessment  for  benefits  $10,023.47,  that  is,  the  excess  of  the 
assessment  for  benefits  over  the  award  for  damages.  The 
comptroller,  therefore,  was  justified  in  refusing  to  pay  interest 
after  that  time. 

Nor  do  I  think  the  fact  that  the  respondents,  after  the  refusal 
of  the  comptroller  to  comply  with  their  demand  as  to  the  pay- 
ment of  interest,  volimtarily  paid  the  entire  assessment  for 
benefits,  in  any  respect  changed  the  legal  relation  of  the  parties. 
When  they  paid  the  assessment  they  knew  the  award  was 
deductible  therefrom.    They  could  not  by  a  voluntary  pay- 
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ment  impose  a  legal  obligation  upon  the  city  to  pay  interest 
on  the  award  any  more  than  an  acceptance  of  the  payment  of 
the  assessment  by  an  official  of  the  city  could  do  so.  It  was 
an  ingenious  attempt,  inasmuch  as  the  assessment  could  be 
paid  without  interest,  to  obtain  interest  on  the  award,  but  a 
legal  Uabihty  upon  a  mimicipal  corporation  cannot  be  imposed 
in  this  way. 

My  conclusion,  therefore,  is  that  the  parties  should  be  placed 
in  precisely  the  same  position  that  they  would  have  been  had 
the  respondents  paid  their  assessment  as  of  the  date  when  it 
became  payable,  less  the  amount  of  the  award,  and  interest 
thereon  to  that  time.  If  this  be  done,  then  it  follows,  the 
respondents  having  paid  the  entire  assessment,  that  the  order 
appealed  from  should  be  modified  by  striking  out  the  provision 
as  to  the  payment  of  fifty  dollars  costs  and  directing  the  comp- 
troller to  pay  the  amount  of  the  award,  with  interest  thereon 
to  January  10,  1911,  viz.,  $27,237.25,  and  as  thus  modified 
tbe  same  should  be  affirmed  with  ten  dollars  costs  and 
disbursements  to  the  appellant. 

Ingraham,  p.  J.,  LAUomjN,  Clarke  and  Miller,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified 
aflfirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 
Order  to  be  settled  on  notice. 


The  Asphalt  Paving  and  Contracting  Company,  Appellant, 
V.  The  City  op  New  York,  Eespondent.    (Action  No.  2.) 

First  Department,  March  22, 1912. 

Municipal  corporations  —  paving  contract  construed  —  notice  to  con- 
tractor to  make  repairs  —  condition  precedent  to  liability — sui&ciency 
of  notice  —  action  by  assignee  to  recover  balance  due  on  paving 
contract  —  assignment  of  claim  by  ofSicers  of  corporation  after 
dissolution. 

An  asphalt  paving  company  contracted  with  the  city  of  New  York  to 
pave  certain  streets  and  maintain  the  pavement  in  good  condition  for 
fifteen  years,  during  which  period  a  portion  of  the  contract  price  was  to 
be  retained  by  the  city  and  paid  to  the  company  in  installments  at 
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stated  periods.  It  was  further  provided  that,  if  the  company  did  not 
repair  defects  in  the  i)avement  within  the  fifteen-year  period  upon 
receiving  notice  from  the  commissioner  of  public  works,  the  city  might 
make  the  repairs  and  deduct  the  same  from  any  sum  due.  Subse- 
quently the  paving  company  executed  a  power  of  attorney  to  one  B.,  its 
attorney,  who  was  also  manager  of  the  Barber  Asphalt  Paving  Com- 
X)any,  authorizing  him  to  receive  and  receipt  for  any  moneys  becoming 
due  under  the  contract.  Thereafter  the  paving  company  was  volun- 
tarily dissolved,  but  B.  continued  to  receive  the  payments  from  the  city. 
Later  the  city,  claiming  that  the  Barber  Asphalt  Company  was  the 
^^  assignee  or  successor  in  interest  under  said  contracts,"  served  notice 
upon  said  company  that  if  it  did  not  make  certain  repairs,  pursuant  to 
the  terms  of  the  contract,  the  city  would  cause  the  work  to  be  done  at 
its  expense.  The  work  required  to  be  done  by  this  notice  was  never 
performed.  In  an  action  by  the  assignee  of  the  paving  company  to 
recover  the  amount  which  would  have  been  due  from  the  city  had  the 
company  kept  the  pavement  in  repair  after  receiving  notice  so  to  do, 

Heldy  that  the  giving  of  notice  to  make  the  repairs  was  a  condition 
precedent  to  the  paving  company ^s  liability; 

That  the  notice  given  directly  to  the  Barber  Company  was  not  notice  to 
the  paving  company,  and  consequently  it  was  never  in  default,  and  its 
assignee  was  entitled  to  recover. 

The  fact  that  the  notice  was  served  upon  the  agent  in  charge  of  the  work 
did  not  make  it  effective,  when  it  did  not  call  upon  the  paving  company 
to  make  the  repairs,  but  upon  a  third  party  claimed  to  be  under  a  duty 
to  make  them. 

The  ofELcers  of  a  corporation,  being  trustees  of  its  assets  after  a  voluntary 
dissolution,  may  execute  a  valid  assignment  of  a  claim  for  moneys  due 
under  a  contract. 

LAueHLiN,  J.,  dissented. 

Appeal  by  the  plaintiff,  The  Asphalt  Paving  and  Contracting 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendant,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  23d  day  of  November,  1910,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  2l8t  day  of  November,  1910,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes. 

L.  Laflin  Kellogg^  for  the  appellant. 

Terence  Farley^  for  the  respondent. 

DowuNG,  J. : 

On  Jime  24,  1896,  a  contract  in  writing  was  executed 
between  the  mayor,  aldermen  and  commonalty  of  the  city  of 
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New  York,  parties  of  the  first  part,  and  the  Warren-Scharf 
Asphalt  Paving  Company,  party  of  the  second  part,  for  the 
regulating  and  paving  with  asphalt  pavement,  on  the  then 
existing  pavement,  of  the  carriageway  of  First  avenue  from 
Twentieth  street  to  One  Himdred  and  Ninth  street  (with  cer- 
tain exceptions)  in  the  city  of  New  York.  The  contractor,  in 
consideration  of  the  price  to  be  paid  it  for  the  work,  agreed 
among  other  things  that  it  would  "maintain  the  said  work  in 
good  condition,  to  the  satisfaction  of  the  commissioner  of  pub- 
lic works,  his  successor  or  successors,  for  the  period  of  fifteen 
years  from  the  final  completion  and  acceptance  thereof." 
Among  the  provisions  of  the  contract  was  the  following  : 

"  Security  to  Be  Retained  for  Bepairs. 

"  14a.  And  it  is  further  agreed  that  if,  at  any  time  during  the 
period  of  fifteen  years  from  the  date  of  the  acceptance  by  said 
Commissioner  of  the  whole  work  under  this  agreement,  the 
said  work,  or  any  part  or  parts  thereof,  in  the  opinion  of  said 
Commissioner,  require  repairs  or  sanding,  as  provided  for  in 
Section  8,  or  the  surface  of  the  pavement  shall  have  any  cracks, 
bunches,  holes  or  depressions  that  shall  measure  more  than  }4 
inch  from  the  imder  side  of  a  straight  edge  4  feet  long  laid  on 
the  surface,  and  the  said  Commissioner  shall  notify  the  said 
party  of  the  second  part  to  make  the  repairs  or  do  the  sanding 
as  required,  by  a  written  notice  to  be  served  on  the  contractor 
either  personally  or  by  leaving  said  notice  at  his  residence  or 
with  any  of  his  agents  in  charge  of  the  work,  or  employees 
f  oimd  on  the  work,  the  said  party  of  the  second  part  shall 
immediately  commence  and  complete  the  same  to  the  satisfac- 
tion of  said  Commissioner;  and  in  case  of  failure  or  neglect  on 
his  part  so  to  do  within  twenty-four  hours  from  the  date  of  the 
service  of  the  aforesaid  notice,  then  the  said  Commissioner  of 
Public  Works  shall  have  the  right  to  purchase  such  materials  as 
he  shall  deem  necessary,  and  to  employ  such  person  or  persons 
as  he  may  deem  proper,  and  to  undertake  and  complete  the  said 
repairs  or  sanding,  and  to  pay  the  expense  thereof  out  of  any 
sum  of  money  due  the  contractor,  or  retained  by  the  said  party 
[parties]  of  the  first  part  as  hereinafter  mentioned.  And  the 
parties  of  the  first  part  hereby  agree  upon  the  expiration  of  the 
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said  period  of  fifteen  years,  provided  that  the  said  work  shall 
at  that  time  be  in  good  order  or  as  soon  thereafter  as  the  said 
work  shall  have  been  put  in  good  order  to  the  satisfaction  of 
the  said  Commissioner,  to  pay  to  the  said  party  of  the  second 
part  the  whole  of  the  smn  last  aforesaid  or  such  part  thereof  as 
may  remain  after  the  expenses  of  making  the  said  repairs  in 
the  manner  aforesaid  shall  have  been  paid  therefrom." 

The  amoimt  withheld  by  the  city  to  protect  itself  against 
default  by  the  contractor  in  his  agreement  to  keep  the  work  in 
repair  was  fixed  by  the  following  paragraphs  of  the  contract: 

"  Payments  When  Made. 

*^  28.  And  the  said  party  of  the  second  part  farther  agrees 
that  he  shall  not  be  entitled  to  demand  or  receive  payment  for 
any  portion  of  the  aforesaid  work  or  materials  until  the  same 
shall  be  fully  completed  in  the  manner  set  forth  in  this  agree- 
ment, and  such  completion  shall  be  duly  certified  by  the  Engi- 
neer, Inspector  and  Water  Purveyor  in  charge  of  the  work  and 
imtil  each  and  every  of  the  stipulations  hereinbefore  mentioned 
are  complied  with  and  the  work  completed  to  the  satisfaction 
of  the  Commissioner  of  PubUc  Works  and  accepted  by  him; 
whereupon  the  parties  of  the  first  part,  under  Chapter  476, 
Laws  of  1895,  will  pay  and  hereby  bind  themselves  and  their 
successors  to  pay  to  the  said  party  of  the  second  part  in  cash  on 
or  before  the  expiration  of  thirty  days  from  the  time  of  the 
completion  of  the  work  and  the  acceptance  of  the  same  by  the 
Commissioner  of  Public  Works,  seventy  per  cent  of  the  whole 
of  the  moneys  accruing  to  the  said  party  of  the  second  part 
under  this  agreement,  and  the  balance  of  the  moneys  that  may 
be  due  to  said  party  of  the  second  part  under  this  agreement 
as  follows:  Three  per  cent  of  the  whole  amount  of  money 
accruing  to  said  party  of  the  second  part  on  the  expiration  of 
the  sixth  year  and  a  like  further  sum  of  three  per  cent  at  the 
expiration  of  each  succeeding  year  thereafter  imtil  the  whole 
or  as  much  as  may  remain  due  of  said  contract  price  shall  be 
paid  should  the  party  [parties]  of  the  first  part  perform  the  work 
stipulated  under  Section  (14a)  of  this  agreement." 

The  Warren-  Scharf  Asphalt  Paving  Company  entered  upon 
App.  Div.— Vol.  CXLIX.       40 
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the  performance  of  its  contract  and  obtained  its  final  certificate 
from  the  appropriate  city  officials  August  30, 1897,  from  which 
it  appears  that  the  amoimt  retained  as  security  for  the  making 
of  repairs  imder  the  section  last  quoted  was  $90,835.98.  The 
first  of  the  annual  payments  required  by  the  contract  to  be 
made  to  the  contractor  on  occount  of  this  retained  percentage 
became  due  August  30,  1903,  and  payments  of  $9,083.59  were 
so  made  to  the  contractor  on  that  date,  and  on  August  30, 
1904,  August  30,  1905,  August  30,  1906,  and  August  30,  1907. 
On  May  10,  1904,  the  Warren-Scharf  Asphalt  Paving  Com- 
pany executed  its  power  of  attorney  in  writing  to  James  L. 
Brusstar,  authorizing  him  to  receive  and  receipt  for  any  and  all 
moneys  becoming  due  to  it  under  the  contract  in  question. 
Thereafter,  the  corporation  having  been  organized  imder  the 
laws  of  the  State  of  New  York,  went  through  the  proceed- 
ings required  by  section  57  of  the  (then)  Stock  Corporation 
Law  (Gten.  Laws,  chap.  36  [Laws  of  1892,  chap.  688],  added  by 
Laws  of  1896,  chap.  932,  and  amd.  by  Laws  of  1900,  chap. 
760),  and  was  voluntarily  dissolved  on  June  11,  1904.  Brus- 
star continued  to  receive  the  payments  from  the  city  on  account 
of  the  retained  percentage,  acting  as  attorney  for  the  corpora- 
tion. On  May  28,  1908,  the  president  of  the  borough  of  Man- 
hattan wrote  two  letters  to  the  Barber  Asphalt  Paving  Com- 
pany, one  of  which,  that  relating  to  certain  paving  covered  by 
the  maintenance  clause  in  the  contracts  between  the  city  of 
New  York  and  the  Atlantic  Alcatraz  Asphalt  Company,  is  in 
the  record  on  appeal  in  action  No.  1  between  the  parties  to  this 
action,  argued  herewith  (149  App.  Div.  632),  but  the  second 
letter  is  not  in  the  record  on  the  present  appeaL  It  may  be 
assumed  to  be  similar  to  the  first  letter  referred  to,  which  was 
a  demand  that  the  Barber  Company  commence  the  work  of 
repairing  the  asphalt  pavement,  pursuant  to  the  terms  of  the 
contracts,  within  forty-eight  hours,  in  default  whereof  the  city 
would  have  the  work  done  at  the  contractor's  expense,  the 
notice  being  given  to  the  Barber  Company  as  ^^  assignee  or  suc- 
cessor in  interest  tmder  said  contracts.  '^  This  assumption  is  jus- 
tified by  the  tenor  of  the  notice  given  by  the  city  on  Jime  10, 
1908,  hereinafter  quoted.  Eeplying  to  these  two  letters,  the 
following  letter  was  sent: 
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^'June  Srd,  1908. 
"  Hon.  John  F.  Ahearn, 

^*  President  of  the  Borough  of  Manhattan, 

"City  Hall,  New  York  City: 

"  Dear  Sir. —  Your  two  letters  of  May  28th,  1908,  regarding 

contracts  made  between  the  City  of  New  York  and  the  Atlantic 

Alcatraz  Asphalt  Company  and  the  contracts  made  with  the 

Warren-Scharf  Asphalt  Paving  Company,  are  at  hand. 

"  We  beg  to  advise  you  that  we  recognize  no  liability  to  the 

City  of  New  York  attempted  to  be  enforced  by  the  said  notices. 

•  Yours  very  truly, 

"BAEBER  ASPHALT  PAVING  COMPANY, 

"  J.  L.  Brusstar, 

^^  District  Manager. ^^ 

On  June  10,  1908,  the  city  of  New  York  caused  the  follow- 
ing notice  to  be  given,  which  was  served  on  James  L.  Brusstar, 
described  as  district  manager  of  the  Barber  Asphalt  Paving 
Company,  being  the  same  person  who  had  previously  acted  as 
attorney  for  the  Warren-Scharf  Asphalt  Paving  Company: 

"  The  City  of  New  York, 
"  Office  of  the  President  of  the  Borough  of 
"Manhattan,  City  Eall, 

"  New  York,  June  lOth^  1908. 
" To  the  Barber  Asphalt  Paving  Company: 

'^  Gentlemen. —  It  has  been  certified  to  me  by  the  Engineer 
of  the  Bureau  of  Highways  that  the  asphalt  pavement  at 
the  location  or  locations  designated  herein  below  is  in  need  of 
immediate  repair. 

"  Said  location  or  locations  are  at 

"First  Avenue  from  20th  to  26th  Street 
35th  to  36th  Street 
36th  to  49th  Street 
51st  to  54th  Street 
56th  to  60th  Street 
61st  to  72nd  Street 
74th  to  83rd  Street 
84th  to  85th  Street 
86th  to  91st  Street 
92nd  to  109th  Street 
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in  the  Borough  of  Manhattan.  Each  of  the  locations  is 
covered  by  the  maintenance  clause  in  the  contract  between  the 
City  of  New  York  and  the  Warren-Scharf  Asphalt  Paving 
Company,  dated  June  24th,  1896,  and  on  file  in  the  office  of  the 
comptroller  of  the  City  of  New  York  of  which  last  named  cor- 
poration you  are  the  assignee  or  successor  in  interest  under  said 
contracts. 

*^  You  are,  therefore,  hereby  notified,  pursuant  to  the  terms 
of  said  contract,  to  commence  within  forty-eight  (48)  hours 
from  the  date  of  the  service  of  this  notice,  the  work  of  repairing 
the  asphalt  pavement  at  the  designated  location  or  locations. 
Should  you  fail  or  neglect  to  comply  with  the  terms  of  this 
notice  within  the  time  specified  herein,  I  shall  issue  an  order  to 
another  asphalt  company  to  perform  the  work  and  the  expense 
thereof  will  be  charged  and  met  in  the  manner  provided  by  the 
terms  of  the  said  contract  for  the  work  described,  and  action 
will  be  brought  against  you  to  recover  the  necessary  expense 
of  such  work.  JOHN  F.  AHEAEN, 

"  President^  Borough  of  Manhattan.^^ 

With  this  notice  no  compliance  was  ever  had,  nor  was  the 
work  thereby  required  to  be  done  ever  performed  by  the  Bar- 
ber Company,  by  the  contractor  or  by  any  one  on  behalf  of 
either.  This  action  is  brought  by  plaintiff,  under  an  assign- 
ment by  the  Warren-Scharf  Asphalt  Paving  Company  to  it, 
dated  June  30,  1908,  to  recover  the  smn  of  $9,083.59,  the 
amount  of  the  retained  percentage  which  the  contractor  would 
have  been  entitled  to  recover  on  August  30,  1908,  had  it  com- 
plied with  the  terms  of  the  contract  and  kept  the  pavement  in 
repair,  after  receiving  notice  so  to  do.  The  failure  to  do  so  is 
sought  to  be  justified  upon  the  ground  that  the  notice  required 
to  be  given  to  the  contractor  imder  the  contract  was  never  in 
fact  given,  and  that,  therefore,  it  never  was  in  default.  The 
learned  trial  court  submitted  to  the  jury  as  the  sole  issue  for 
their  consideration:  "  Was  the  Barber  Asphalt  Company  the 
agent  of  the  Warren-Scharf  Company  in  charge  of  the  work  of 
repairs  under  this  contract  on  First  Avenue  at  the  time  *  *  * 
the  notice  Defendant's  Exhibit  C  was  served  on  the  Manager  of 
the  Barber  Asphalt  Company  on  Jime  10, 1908  ? "  and  in  connec- 
tion therewith  charged  the  jury  "  that  if  they  find  the  Barber 
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Company  was  the  agent  of  that  company  at  that  time  then 
this  was  a  sufficient  notice  to  make  repairs,  and  that  if  it  was 
such  a  notice  [plaintiff  is]  not  entitled  to  recover  in  this  action.'* 
The  jury  brought  in  a  verdict  for  defendant.  Thereafter, 
upon  a  motion  for  a  new  trial,  the  questions  involved  were  dis- 
cussed by  the  court  in  an  opinion  denying  such  motion.  (69 
Misc.  Eep.  588.)  In  our  opinion  there  was  sufficient  evidence 
to  warrant  the  finding  of  the  jury  that  the  Barber  Company 
was  the  agent  of  the  Warren-Scharf  Company  in  charge  of 
the  repair  work  on  First  avenue.  But  it  is  unnecessary  to 
analyze  the  evidence  supporting  such  finding,  for  the  reason 
that  even  granting  that  fact  as  proven,  the  notice  itself 
was  insufficient  to  charge  the  Warren-Scharf  Company  with 
any  liability  for  the  failure  to  make  the  repairs.  It  will  be 
remarked  that  the  notice  given  by  the  city  is  not  a  notice 
given  to  the  Barber  Company  as  agent,  nor  to  the  Warren- 
Scharf  Company  as  principal.  It  is  a  notice  given  directly 
to  the  Barber  Company  as  principal  calling  upon  it  to  do 
the  work  of  repair,  pursuant  to  the  terms  of  the  contract,  and 
that  in  case  of  its  failure  to  do  the  work,  the  city  would  cause  it  to 
be  done  at  its  expense.  Not  only  is  this  so,  but  the  city  gives 
this  notice  to  the  Barber  Company  directly  because  it  is  claimed 
to  be  "  the  assignee  or  successor  in  interest  imder  said  con- 
tracts.'*  Every  part  of  the  notice  contradicts  any  claim  that  it 
was  given  to  the  agent  of  the  Warren-Scharf  Company  for  the 
purpose  of  notifying  the  latter  that  it  was  called  upon  to  do 
the  repairing  under  the  contract.  Every  part  of  the  notice  is 
consistent  with  the  theory  that  the  city  officials  thought  the 
Barber  Company  was  the  principal  with  whom  they  had  to 
deal  and  acted  accordingly.  The  fact,  therefore,  that  the 
notice  was  served  upon  the  agent  in  charge  of  the  work  would 
not  make  it  effective,  when  it  did  not  call  upon  the  contractor 
to  make  the  repairs,  but  upon  a  third  party  whom  it  claimed 
to  be  imder  a  duty  to  make  them.  No  proper  notice,  there- 
fore, was  ever  given  which  operated  to  put  the  contractor  in 
default.  Nor  does  the  fact  that  the  city  officials  were  misled 
into  the  belief  that  the  Barber  Company  was  actually  the 
assignee,  or  successor  in  interest,  of  the  contractor  change  the 
situation,  for  it  was  unable  to  prove  either  the  sending  or 
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receipt  of  the  letter  claimed  to  contain  the  misleading  informa- 
tion, and,  therefore,  could  not  prove  that  either  the  Barber 
Company  or  the  contractor  was  responsible  for  the  false 
impression  created.  The  giving  of  the  notice  to  make  the 
repairs  is  a  condition  precedent  to  the  contractor's  liability. 
iP'Keeffe  v.  City  of  New  York,  173  N.  Y.  474;  JfacA;  Pav- 
ing Co.  V.  City  of  New  York,  142  App.  Div.  702.)  No  proper 
notice  having  been  given,  the  contractor  never  became  liable 
for  a  default  in  failing  to  make  the  repairs. 

It  is  also  urged  on  behalf  of  defendant  that  plaintiff  cannot 
recover  because  the  assignment  to  it  was  invalid.  One  of  the 
grounds  assigned  for  the  motion  to  dismiss  the  complaint  upon 
the  trial  was  'Hhat  the  plaintiffs  have  not  shown  a  valid 
assignment  duly  executed  by  an  officer  having  authority  to 
execute  same."  This  ground  does  not  appear  to  have  been 
urged  with  much  force,  and  is  not  referred  to  in  the  opinion  of 
the  court  upon  the  motion  for  a  new  trial.  The  assignment 
itself  was  received  in  evidence  without  objection.  It  recites 
that  in  consideration  of  one  dollar  and  other  good  and  valuable 
considerations,  the  receipt  whereof  is  acknowledged,  the  War- 
ren-Scharf  Asphalt  Paving  Company  assigns,  transfers  and 
sets  over  unto  the  plaintiff  all  moneys  due,  or  to  grow  due,  as 
reserved  or  retained  percentage  from  the  city  of  New  York 
under  the  contract  in  question.  It  contains  a  further  clause 
authorizing  the  assignee  to  take  appropriate  action  to  recover 
the  amoimt  in  question,  and  to  receipt  therefor.  It  closes: 
*'In  witness  whereof  the  Warren-Scharf  Asphalt  Paving  Co. 
has  caused  these  presents  to  be  signed  by  its  Vice  President 
and  its  corporate  seal  to  be  hereto  affixed  this  30th  day  of 
June,  1908,"  and  is  signed:  "The  Warren-Scharf  Asphalt 
Paving  Co.,  by  E.  R.  Eiter,  Vice  President.  Attest  O.  W. 
Wells,  Sec'y.  [Corporate  Seal.]"  It  was  duly  acknowledged 
before  a  notary  public  on  behalf  of  the  corporation  by  E. 
E.  Eiter,  the  vice-president,  who  deposed  as  to  his  official  posi- 
tion therein,  as  to  his  knowledge  of  the  corporate  seal,  and 
that  it  was  the  one  affixed  to  the  instrument  and  that  "  it  was 
so  affixed  by  order  of  the  board  of  directors  of  said  corporation 
and  that  he  signed  his  name  thereto  by  like  order."  It  is 
claimed  on  behalE  of  defendant  that  this  assignment  having 
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been  executed  some  four  years  after  the  voluntary  dissolution 
of  the  corporation,  it  is  void  and  transferred  no  interest  what- 
ever to  plaintiff.  Eeplying  to  this  plaintiff  shows  that  the 
assignment  is  under  seal,  that  it  acknowledges  the  receipt  of 
a  good  and  valuable  consideration  and  that  it  complies  with 
every  requisite  to  entitle  its  receipt  in  evidence.  Further,  that 
it  shows  upon  its  face  that  it  was  executed  by  the  authority  of 
the  board  of  directors  of  the  corporation,  who,  under  the  stat- 
ute, after  volimtary  dissolution  are  trustees  of  its  assets  and 
that  the  life  of  the  corporation  is  continued  to  the  extent 
of  permitting  it,  in  its  corporate  name,  among  other  things  to 
collect  its  assets  and  doing  all  things  required  to  wind  up  its 
business  and  affairs.  The  authority  for  this  is  to  be  found  in 
the  Greneral  Corporation  Law  (Consol.  Laws,  chap.  23  [Laws  of 
1909,  chap.  28],  §221,  subd.  3):  "  Said  corporation  shall  never- 
theless continue  in  existence  for  the  purpose  of  paying,  satisfy- 
ing and  discharging  any  existing  debts  or  obligations,  collect- 
ing and  distributing  its  assets  and  doing  all  other  acts  required 
in  order  to  adjust  and  wind  up  its  business  and  affairs,  and  may 
sue  and  be  sued  for  the  purpose  of  enforcing  such  debts  or  obU- 
gations,  until  its  business  and  affairs  are  fully  adjusted  and 
wound  up.''  This  language  is  identical  with  that  used  in  sec- 
tion 67  of  the  formei  Stock  Corporation  Law  (Gten.  Laws,  chap. 
36  [Laws  of  1892,  chap.  688],  added  by  Laws  of  1896,  chap. 
932,  and  amd.  by  Laws  of  1900,  chap.  760).  So  far  is  the  cor- 
porate life  maintained  even  after  dissolution  that  this  court  has 
held  that  in  the  case  of  a  tort  committed  against  a  plaintiff  dur- 
ing the  lifetime  of  the  corporation,  his  action  therefor^  com- 
menced after  the  voluntary  dissolution  of  the  corporation,  must 
be  brought  against  the  corporation  itself  and  not  against  its 
former  directors  or  trustees.  {Cunningham  v.  Olauher,  133 
App.  Div.  10.)  Upon  all  the  facts  herein  we  find  no  ground  on 
which  defendant  has  successfully  attacked  the  vaUdity  of  this 
assignment. 

The  judgment  and  order  appealed  from  must,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

Ingrahah,  P.  J.,  McLaughlin  and  Miller,  J  J.,  concurred; 
LAUGmiiNy  J.,  dissented. 


Digitized  by 


Google 


632    Asphalt  P.  &  0.  Co.  v.  City  op  Nbw  York,    No,  2. 

First  Department,  March,  1912.  [VoL  149. 

Laughlin,  J.  (dissenting): 

I  dissent  on  the  opinion  of  Mr.  Justice  Foots  at  Trial  Tenn 
on  motion  to  set  aside  the  verdict  and  for  a  new  trial 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


The  Asphalt  Pavtoq  and  Contracting  Company,  Eespondent, 
V.  The  City  of  New  York,  Appellant.    (Action  No.  1.) 

First  Department,  March  28, 1012. 

See  head  note  in  Asphalt  P.  <fr  C.  Co.  v.  CUy  cf  New  York,  No.  9 
{ante,  p.  622). 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  28th  day  of  November,  1910,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  21st  day  of  November,  1910, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Terence  Farley j  for  the  appellant. 
L.  Lajlin  Kellogg y  for  the  respondent. 

DowxiNG,  J. : 

The  judgment  and  order  appealed  from  will  be  affirmed, 
with  costs,  upon  the  groimde  stated  in  the  opinion  in  action 
No.  2,  between  the  same  parties  (149  App.  Div.  622),  and  upon 
the  further  ground  that  under  the  amended  pleadings  in  this 
action  defendant  claimed  that  it  had  given  notice  to  make  the 
repairs  in  question  to  the  Barber  Asphalt  Company  as  assignee 
of  the  Warren-Scharf  Asphalt  Paving  Company.  It  was  the 
defendant's  contention  that  the  Barber  Company  was  acting  as 
such  assignee,  but  it  utterly  failed  to  sustain  its  contention  by 
proof,  and  the  verdict  was,  therefore,  properly  directed. 
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The  judgment  and  order  appealed  from  are,  therefore, 
a£Srmed,  with  costs  to  respondent. 

Ingraham,  p.  J.,  McLaughlin  and  MmLER,  JJ,,  concurred. 

Latjghlin^  J.  (concurring): 

If  the  city  had  proceeded  with  the  trial  in  this  action  under 
its  original  answer,  in  which  it  was  alleged  that  the  contractor 
had  been  duly  notified  under  the  contract  to  make  repairs,  it 
would  have  been  entitled  to  go  to  the  jury  on  the  theory  which 
was  adopted  in  the  action  by  the  same  plaintiff  against  the  city, 
known  as  No.  2,  in  which  a  verdict  was  rendered  for  the  city; 
but  counsel  for  the  city  upon  the  trial  applied  for  and  obtained 
leave  to  amend  the  answer  by  omitting  the  allegation  that  the 
contractor  was  duly  notified  and  substituting  in  place  thereof 
an  allegation  that  its  assignee  was  duly  notified  to  make 
repairs.  Under  the  answer  as  thus  amended  it  was  incumbent 
on  the  defendant  to  show  that  the  Barber  Asphalt  Paving  Com- 
pany was  the  assignee  of  the  contractor,  and  in  this  it  failed. 
The  court,  therefore,  properly  directed  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  owing  to  the  contractor. 

Judgment  and  order  affirmed,  with  costs. 


The  Cmr  of  New   York,    Appellant,  v.  Warren-Scharf 
Asphalt  Paving  Company  and  Others,  Respondents. 

First  Department,  March  22,  1912. 

See  head  note  in  Asphalt  P,  &  C.  Co,  v.  City  of  New  TorJc^  No,  S 
(ante,  p.  622). 

Appeal  by  the  plaintiff.  The  City  of  New  York,  from  a  judg- 
ment of  ihe  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  New  York  on  the  8th 
day  of  April,  1911,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term 
as  resettled  by  an  order  entered  in  said  clerk's  office  on  the 
29th  day  of  April,  1911. 
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Terence  Farley,  for  the  appellant. 

L.  Laflin  Kellogg,  for  the  respondents. 

DOWLING,  J. : 

Judgment  and  order  appealed  from  aflfirmed,  with  costs  to 
respondent,  on  opinion  in  Asphalt  P.  &  C.  Co.  v.  City  of 
New  York,  No.  2  (149  App.  Div.  622). 

Ingraham,  p.  J.,  McLaughun  and  Miller,  JJ.,  concurred; 
Laughun,  J.,  dissented. . 

Laughlin,  J.  (dissenting): 

This  action  is  brought  to  recover  the  cost  of  repairing  asphalt 
pavement  laid  in  certain  public  streets  by  the  defendant  Warren- 
Scharf  Asphalt  Paving  Company,  pursuant  to  a  contract  with 
the  city,  by  which  the  said  company  became  obhgated,  on  notice 
in  writing  served  on  it  or  on  its  agent  in  charge  of  the  work,  to 
make  all  necessary  repairs  for  the  period  of  fifteen  years.  The 
other  defendants  are  the  sureties  for  the  performance  of  the  con- 
tract. The  notices  are  in  the  same  form  as  the  notice  quoted  in 
the  prevailing  opinion  in  Asphalt  P.  &  C.  Co.  v.  City  of  New 
York,  No.  2  (149  App.  Div.  622),  the  appeal  in  which  was  argued 
and  is  to  be  decided  herewith.  The  allegations  of  the  complaint 
with  respect  to  the  service  of  the  notices  are  to  the  effect  that  the 
defendants,  and  each  of  them,  were  duly  notified  to  make  the 
repairs,  and  they  were  served  in  the  month  of  June,  1908,  on 
James  L.  Brusstar,  who  was  the  district  manager  for  the  Bar- 
ber Asphalt  Paving  Company,  to  whom  notices  to  make 
repairs  under  the  contract  had  been  given  since  January  1, 
1905,  when  he  succeeded  one  William  G.  Root,  who  had  been 
the  district  manager  for  the  Barber  Asphalt  Paving  Company 
from  December,  1902,  imtil  April,  1904,  and  to  whom  during 
that  period  all  notices  requiring  repairs  had  been  given.  The 
laying  of  the  pavements  was  completed  on  the  9th  day  of 
September,  1894.  Thereafter  the  contractor  ceased  to  do  busi- 
ness, and,  as  stated  in  the  opinion  to  which  reference  has  be^i 
made,  was  subsequently  formally  dissolved;  but,  imder  the 
statutes  xmder  which  the  dissolution  took  place,  it  continued  in 
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,^/^^e^  ^   for  purposes  of  liquidation.    When  the  contractor 

^^^        ^^   .        ^^  business  its  accredited  representative,  through 

f-y      ^-Qe^       i^a^i  theretofore  transacted  business  in  New  York, 

^^  ^^^Jt)|^>,        ^  J>roper  officer  of  the  city  that  the  Barber  Asphalt 

^*  ^*^e^     ^  '^'^^ould,  in  the  future,  do  the  work  of  repairing  the 

^  ^"^^/jy^^         ■*'   ^^  contracts.     Eoot,  while  district  manager  of 

^^/^^  *^jDe     -^  -Asphalt  Paving  Company,  was  also  vice-president 

.  .  ^^  a|^  '^^^^^^licient  of  the  contractor,  and  he  testified  that  he 

,_^^  axjj       '^^  ^N'ew  York  director  of  the  contractor  during  that 

r^^  l^Vetti'^^*'^  ^^  dissolution.    It  appears  that  when  repairs  to 

^^  P^^txci*=J"^*^  ^^^^  ^y  ^®  contractor  were  required  to  be  made, 

^^tten  aofc  •    "^^^'^^ts  for  the  city's  representatives  to  give  verbal  or 

P^Hy,  and  -fcT^^^^    *^  *^®  ^^^  ^^  *^®  Barber  Asphalt  Paving  Com- 

"tii^  t^lephon-^     '^"fc    in  many  instances  such  notices  were  given  over 

to  his  s^ccs^j^^"*  Th®  verbal  notices  were  delivered  to  Eoot  and 

tendent  of    -^^"^"^^^^^^  Brusstar,  or  to  one  MoUer,  who  was  superin- 

ing  Compad:^^^^^    ^repair  department  of  the  Barber  Asphalt  Pav- 

by  the  teati^;^^^^  With  respect  to  the  notices  by  letter  it  appears 

to  the  con-t^^^     ^^"^^"^y  of  Brusstar  that  he  received  letters  addressed 

letters  req\xi:^3^^^^'  ^^^  *^^*  ^^  opened  them,  and  that  if  the 

to  be  don^        ^^^^^3.  repairs  under  the  contract  he  directed  the  work 

CoDaP^iT.  ^^^•^fi  it  was  done  by  the  Barber  Asphalt  Paving 

distoi^^^  "^^^^om  the  opinion  of  the  trial  court,  expressed  on 

^-^ttttdtVx^i^-     ''^^    complaint,  that  the  dismissal  was  upon  the 

^jg^ying  ^^:^>^^,_  ^Ixe  notices  were  addressed  to  the  Barber  Asphalt 

-  n  ^^    ^ivT^^^^^^^^y  histead  of  to  the  contractor.    I  am  of  opin- 

^-^,0  coiit^^_^     judgment  cannot  be  sustained  on  that  theory. 

\xo'0^^  ''^^^^^    contained  no  provision  requiring  that  the  notices 

^^refl"*^^  ^"^tiressed  to  the  contractor,  or  that  they  should  be 

\A0R  ^^'^  ^-"t   ^11_     It  merely  required  a  notice  in  writing  speci- 


vVcP  ^^\i      ^^^''^Jairs  needed,  and  it  expressly  provided  that  the 

^     -^^^-^^     ^  be  left  with  the  contractor's  agent  in  charge  of 

^^    -^^V  *         -J^t  ^  quite  clear,  I  think,  that  the  notices  were 

\e>^Ljj  ^ix^  agent  of  the  contractor,  as  authorized  by  the 

(jO^       ^>  tox-  they  were  left  with  Brusstar,  who  was  district 

.^pJ^^^'^E^    Ot   the  Barber  Asphalt  Paving  Company,  and  who 

^l^'j  ^^^^io-rding  to  his  testimony,  represented  the  original  con- 

j^ywAot  in  the  transmission  of  notices  from  the  city,  whether 
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erbally  or  in  writing,  oonceming  repairB  t^^  ttY^^  ^^ 
nd,  after  the  transmission  of  the  notices,  i^  ^     ^  ^        ^^ 
3tions  with  respect  to  having  the  repairx^ 


^^^ixicb  b- 


r  and  the  Barber  Asphalt  Pavmg  Compa^J^y^       J^Bp^^ 
ited,  knew  perfectly  well  that  if  the  B^^^  ^^I   cot^' 
Company  was  not  the  assignee  of  the   ^^^-^eB  ^^^ 
the  city  had  been  led  to  believe,  these  ^^      ^  tip^^^ 


ta<J 


as 

d,  as  were  all  other  notices  which  had  been  ^^ 
original  contractor,  and  in  these  circmnstari<^^^^ 
nt  is  notice  to  the  principal,  who  is  chargeaX>^^     y^'i 
ige  obtaiaed  by  his  agent.     {The  Distilled  ^^0^ 
m%,  367;  North  River  Bank  v.   Aymar,  3     ^I^ 
e  V.  Farm  Buildings  Fire  Ins.  Co.,  14  Him,  6*-  ^ 
\  N.  Y.  d:  Sharon  Canal  Co.,  4  Paige,  127.)     ^^ 
oes  not  show  that  the  Barber  Asphalt  Paving 
e  assignee  of  the  original  contractor,  altho 
Lown  which  led  the  representatives  of  the  city 
ch  was  the  case,  and  that  accoimts  for  the  st 
'ect  in  the  notices.     It  must  be  assumed,  the^?^^^ 
3ord,  that  the  only  connection  of  the  Barbe<=^ 

Company  with  the  original  contractor  was  as  b,^^^. 
e  essential  part  of  the  notices  was  the  d^scrT/j;:::^^--^^-^^^^ 
rk  required  to  be  done;  and  in  that  respect  the^^^ 
IS  not  questioned.     When  the  notices  were  recei^ 

Asphalt  Paving  Company  and  its  district 
»erf ectly  well  that  they  related  to  work  requirec^'    ^^^         ^^^ 
y  the  contractor,  and  on  the  theory  that  the       ^   ^^^^^S^^^^^l' 
t  Paving  Company  had  not  succeeded  to  the  obli^  ^^^^        Ij  f 

origiual  contractor  as  its  assignee,  Brusstar  ^-^^"^^^-^^^^^^^^^^^  //j 
Asphalt  Paving  Company  likewise  knew  that  the  t^  ^:^      ^^ 
erved  on  the  latter  company  as  the  agent  of  ^C^^^^   ^^""^^         vt\Jhh 
,  and  that  the  city  was  calling  upon  whoever  was  ^^^<;^^    ^  ^ ^  \U  !l 
>  perform  the  obligations  of  the  contractor.     Thr^^  ^^^kh   / 

satisfactorily  shows  that  the  Barber  Asphalt  ^^^^^^        ^-^^ 4L^ /\   ^  - 
ny  was  the  agent  of  the  origuial  contractor  and  t^    ^^^  ^>-^:p^     4  l/l^ 
'  was  never  termiuated.      I  am  of  opinion,  ther^         ^^^  ^^^hd 
Bither  the  fact  that  the  notices  were  addressed  t5^ 

Asphalt  Paving  Company  nor  that  they  errone^^;:^^^^^ 

that  the  Barber  Asphalt  Paving  Company  wa^  -^ 

Digitized  by  VJ 


Matter  op  Farley.  637 


^^-  -.^Oi_  -^> First  Department,  March,  1912. 


^        -*q  -^.^«oui  111  iiii/cxcau  UL  WJ 

^        ^^^i   ^  ^^tices  to  the  contractor. 


>.  ^-^c?     ^^  ®  accessor  in  interest  of  the  contractor  rendered  them 

^^"^Z)/  ^^'^^^^  ^f  opinion  that  the  court  erred  in  dismissing 
^^^  -ttit  ajid  that  the  judgment  should  be  reversed. 

^  ^oid  order  aflSrmed,  with  costs. 


*^te   p^  ^'^^^^x-     of  the  Petition  of  William  W.  Farley,  as 

"^"PpeJJ^^^        ^-*^^^>J3Qioner  of  Excise  of  the  State  of  New  York, 

^^^y  troiTk   »:y-i^^^'*^  ^^  Order  Enjoining  John  Whalen,  Eespond- 

^f  the  Lio^^    '•^'^fiRcking  in  Liquors  Contrary  to  the  Provisions 

^^    'X'ax  Law. 

^V>sicat'  ^^First  Department,  March  22,  1912. 

xses    -withi^        ^^^/~^^?^B— injunction  to  restrain  traffic  in  liquors  on  prem- 

8ixl>divi8ioxx  ^^  ^^^^^     jeax  after  revocation  of  certificate  — violation  of 

•-,-  ^^^.,  ^wction  15  of  the  Liquor  Tax  Law. 

Wnere,  pendix^^^ 

"tax  oertifle^-^^^    '^^^^^::Kjeeding8  which  resulted  in  the  revocation  of  a  liquor 

"become  <ii80i^,^^^^^:rx    the  ground  that  the  premises  had  been  allowed  to 

for  tbe  saiti^     ^^      -1  ^-^  ^  liquor  tax  certificate  was  issued  to  another  party 

a»t  aBO**^®^    ^^:^^         ^Xnises,  who  designated  the  place  in  his  application  as 

Ijiquor  la^     ^  ^^J^^^^    and  number,  an  injunction  under  section  28  of  the 

tratf    .^  ^^:^     ^  ^"^^»  restraining  the  holder  of  the  latter  certificate  from 

0Q0ijjxi88io:t:^^-*-X^  Xiors,  may  be  granted  on  the  application  of  the  State 

Tiiel*^^^"''^^     ^>^^  Excise. 

tli©  Xi^^^^     •V^^^^  latter  certificate  violated  subdivision  8  of  section  15  of 

«tid  ^'  ^'^^^  ^^^^    Ijaw,  'Which,  as  amended  by  Laws  of  1910,  chapters  485 

-^\trafit^^  *^  "^'y  Laws  of  1911,  chapter  643,  provides  that  **no  person 

^e  ^^  ^^     ^IlJ  ^^C[uor8  at  said  premises  for  the  j)eriod  of  one  year  from 

IB  ti^^^'^XI^  ^^^  entry  of  a  final  order  canceUng  such  certific^ite." 

^  ^^fi^  ^^  ^^t:^    "^^^^    traffic  in  liquors,  with  or  without  a  certificate,  for  the 

J^^  t«V5^-^^^  ^^ar  from  the  date  when  a  certificate  for  such  premises  ha« 

^■■^'"^ 

.    •  o^^>^       ^  t:he  petitioner,  William  W.  Farley,  as  State  Com- 

-fOSS^  '^       ^  ^^xcise,  from  an  order  of  the  Supreme  Court,  made 

^       <^i  vvT  "^^rk  Special  Term  and  entered  in  the  office  of  the 

^0V    J.  ^^^  ^^Oxinty  of  New  York  on  the  16th  day  of  January, 

^>>  ^vsjxy\j^g  the  petitioner's  motion  for  an  injimction,  and 

^vTOTa  B^jx  order  entered  in  said  clerk's  office  on  the  9th  day 


V, 


^"^^Xsruaiy,  1912,  denying  said  motion  after  a  reargument. 


Digitized  by 


Google 


(8 


Matter  op  Fari^ey. 


[Vol 


L  14a 


First  Department,  March,  1913. 


0OO 


^tiotx 


2H^^ 


aniiiJ 


Charles  Firestone^  for  the  appellant. 
Edward  Weiss,  for  the  respondent. 

TTiliKRy  «J  •  • 

The  State  Excise  Commissioner  applied  nnd^i^ 
e  Liquor  Tax  Law  (Consol.  Laws,  chap.  34 
lap.  39],  as  amd.  by  Laws  of  1909,  chap.  281)  fo^  *^**  ^  ^^^^^^^ 
straining  the  respondent  from  trafficking  in  licgf^^^^^^  ^s^^^i^^ 
the  provisions  of  said  statute  at  No.  120  West  Tb^^^^^^^  x^i^ca.^ 
reet,  in  the  borough  of  Manhattan.  A  liquor  t^-^  ^  '^ro^d- 
jued  to  one  Elise  Euehl  for  premises  Nos.  1384  and  toll    ^^ 

ay  was  revoked  by  an  order  of  this  court  on  Apri^   *  ^    iv^cox^^ 
e  sole  ground  that  the  premises  had  been  suffere^:::^  *^  t^^^^j^ 

sorderly.    Pending  the  proceedings  for  revocation   ^  ^^^^^^^--^4^ 
rtificate  was  issued  to  respondent  for  said  preini^^*^^^  >^^^  ^^%.. 
'est  Thirty-eighth  street.     The  petitioner  stated  on  -^^^^ ^^=^.^^  % 
)n  and  belief  that  the  premises  described  in  the  ap-^^^^^^  _  .^.^^"^^ 
r  both  of  said  certificates  and  where  the  traffic 
rried  on,  both  by  said  Euehl  and  by  the  respondent,      - 
id  the  same.    That  statement  was  supported  by  . 
ade  on  knowledge  and  was  not  denied. 
The  sole  question  involved  on  this  appeal  is  whethei:^ 
eding  was  authorized  by  said  section  28  which,  in  ^ 
aterial 


I 


ial,  provides:  ^*  If  any  person  shall  unlawfully  h:^^ ^^^\^ ^^^^^' im 
without  obtaining  a  liquor  tax  certificate,  as  previa  ^  ^"*^^.-^^*^^'"  'fll' 

^^ —-■-""- -  -  ■       ^^^'i^^jii 


any 
Exc 


[uor 

is  chapter,  or  shall  traffic  in  liquors  contrary  to 

)n  of  this  chapter,  the  State  Commissioner  of 

puty  commissioner, 

gh,  village  or  town, 

stice  of  the  Supreme  Court  or  a  Special  Term  of  the  %\xd^^^ 


i^^C^^fWl 


r,  or  any  taxpayer  residing  in  the  citjl^    ,^^^    /f\^ 
wn,  may  present  a  verified  i>etitioi^^^y^  ^^^'^^ 


at  that  section  was  intended  to  apply  to  the  case  of  a  tra^  ^ 

ithout  a  certificate  or  contrary  to  the  authorization  of  ^^^^ 
rticular  certificate  issued,  especially  in  view  of  the  fact  t 
L  injunction  may  be  obtained  in  and  pending  a  pr< 
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for  revocation  pursuant  to  section  27  (as  amd.  by  Laws  of  1909, 
chap.  281,  and  Laws  of  1910,  chap.  603). 

The  question,  of  course,  is  whether  the  respondent  is  traffick- 
ing in  liquors  "  contrary  to  any  provision  "  of  the  Liquor  Tax 
Law.  That  question  is  answered  by  subdivision  8  of  section 
15  as  amended  by  chapters  485  and  503  of  the  Laws  of  1910 
and  chapter  643  of  the  Laws  of  1911.  As  thus  amended 
the  material  part  provides  as  follows:  "*  *  *  and  if  the 
violation  of  law  for  which  the  cancellation  or  forfeiture  of  said 
certificate  was  had  was  that  the  holder  thereof,  or  his  itgent, 
had  suffered  or  permitted  said  certificated  premises,  or  any 
yard,  booth,  garden  or  any  other  place  appertaining  thereto  or 
connected  therewith,  to  become  disorderly,  or  had  suffered  or 
permitted  any  gambling  in  the  place  designated  by  the  liquor 
tax  certificate  as  that  in  which  the  traffic  in  liquors  was  to  be 
carried  on,  or  in  any  yard,  booth,  garden  or  any  other  place 
appertaining  thereto  or  connected  therewith,  no  new  certificate 
shall  be  issued  for  said  premises  to  any  person  and  no  person 
shall  traffic  in  liquors  at  said  premises  for  the  period  of  one 
year  from  the  date  of  the  entry  of  a  fijial  order  canceling  such 
certificate,  or  from  the  date  of  the  conviction  of  the  certificate 
holder  or  his  agent  for  such  crime  committed  on  said  premises 
*  *  *."  (Italics  are  mine.)  The  words  in  italics  were^ded 
by  said  amendments  of  1910  and  were  re-enacted  by  the 
amendment  of  1911  and  were  evidently  intended  for  just  such 
a  case  as  this.  It  was,  therefore,  imlawful  to  traffic  in  liquors 
at  said  premises  with  or  without  a  certificate  for  the  period  of 
one  year  from  April  7,  1911,  and  the  case  is  plainly  within  said 
section  28. 

As  there  is  no  denial  of  the  material  facts  alleged  in  the 
petition  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  prayer  of  the  petition  granted, 
with  costs. 

Ingraham,  p.  J.,  Laughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements,  and 
prayer  of  petition  granted,  with  ten  dollars  costs. 
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Charles  F.  H.  Johnson,  Appellant,  tr.  Lewis  M.  Isaacs  and 
Harry  Mack,  Defendants,  Impleaded  with  Stanley  M. 
Isaacs,  Bespondent. 

First  Department,  March  8, 1912. 

Libel  —  ohaz^  of  coaTersion. 

It  is  IfbeloiiB  per  ae  to  charge  that  the  plaintiff  with  others  received 
money  for  the  aocoont  of  another  and  wrongfully  disposed  of  and 
oonrerted  the  same  to  their  own  usa 

Appeal  by  the  plaintiff,  Charles  F.  H.  Johnson,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  20th  day  of  November,  1911,  granting  the 
motion  of  the  defendant  Stanley  M.  Isaacs  for  judgment  on 
the  pleadings. 

John  V.  Judge  [John  T.  Fenlon  with  him  on  the  brief],  for 
the  appellant. 

Leo  Q.  Rosenblatt y  for  the  respondent. 

Miller,  J.: 

The  only  point  in  this  case  is  whether  it  is  libelous  to  charge 
that  the  plaintiff  and  others  received  money  for  the  account  of 
another,  and  ^^  wrongfully  disposed  and  converted  the  same  to 
their  own  use."  While  it  is  quite  true  that  a  technical  con- 
version may  not  involve  moral  turpitude,  we  think  there  can 
be  no  doubt  that  the  average  reader  would  understand  the 
charge  complained  of  to  mean  that  an  agent  had  appropriated 
his  principal's  money  to  his  own  use,  and  it  is  so  plain  that 
such  a  charge  is  libelous  per  se  that  it  is  idle  to  examine  the 
cases  of  technical  conversion  cited  by  the  respondent. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McIiAUGmjN,  LiAUGmjN  and  Dowling, 
JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Douglas  Symmers,  Suing  on  His  Own  Behalf  and  in  Behalf 
of  All  Other  Persons  Similarly  Situated  Who  May  Come  in 
and  Contribute  to  the  Expenses  of  This  Action,  Respondent, 
V.  Howard  Carroll  and  Harriet  M.  Spraker,  as  Execu- 
tors, etc.,  of  John  H.  Starin,  Deceased,  Appellants. 

First  Department,  March  15,  1912. 

Insurance  —  insurable  interest  of  owner  of  vessel— right  of  owner  to 
recover  upon  policy  —  right  of  owners  of  cargo  to  portion  of  insurance 
moneys. 

The  owner  or  charterer  of  a  steamship  has  an  insurable  interest  in  goods 
in  his  possession  to  the  full  extent  of  their  value  against  a  loss  for  which 
he  may  become  responsible. 

The  question  whether  the  owner  has  the  right  to  recover  upon  such  policy 
is  not  to  be  determined  after  the  loss  by  inquiring  whether  he  is  in  fact 
then  liable  to  the  owners  on  account  of  such  loss. 

The  owner  of  a  steamboat  carrying  freight  took  out  a  policy  of  insarance 
indemnifying  him  against  all  loss  or  damage  to  the  vessel  or  cargo  from 
fire  and  all  other  risks  and  damages  incident  to  the  use  thereof  in  cer- 
tain waters.  The  insured  was  described  in  the  policy  as  "John  H. 
Starin,  as  freighter,  forwarder,  bailee,  coramon-carrier  or  for  account  of 
whom  it  may  concern."  Subsequently  the  vessel  was  almost  wholly 
destroyed  by  fire,  the  cargo  entirely  destroyed,  and  the  owner  released 
under  the  Federal  statutes  from  personal  liability  on  the  ground  that 
the  fire  was  not  caused  by  his  negligence.  Subsequently  the  owner  col- 
lected all  the  insurance  money,  which  exceeded  his  loss  as  common  car- 
rier. In  an  action  by  an  assignee  of  the  owners  of  the  cargo  to  recover 
a  portion  of  the  insurance  money  collected  by  the  owner  of  the 
vessel; 

Held^  that  the  owner  of  the  vessel  was  only  entitled  to  indemnity  and  that 
whatever  remained  after  satisfying  his  loss  was  held  for  those  who  might 
be  concerned  in  the  loss,  to  wit,  the  owners  of  the  cargo. 

DowLura,  J.,  dissented. 

Appeal  by  the  defendants,  Howard  Carroll  and  another,  as 
executors,  etc.,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  23d  day  of  February,  1909,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  overruling  a  demurrer  to  the  amended  complaint, 
App.  Div.— Vol.  CXLIX,       41 
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[very  F.  CushmaUy  for  the  appellants. 

ames  Emerson  Carpenter,  for  the  respond^^ 


y^eprrta- 


tras 


ppeal  by  defendants  from  interlocutory  yiAS!^^^ 
demurrer  to  complaint.  .ou^ed^^*^ 

1  the  year  1904  John  H.  Starin,  defendants'  ^^2^  ply^^ 
sole  owner  of  a  steamboat  carrying  tvei^^^  ;jl3^^^' 

vv.en  the  city  of  New  York  and  the  city  af  -^  .-oox^^^  v?'^^^ 
intiff's  assignors,  as  well  as  a  number  of  othei"  ^P|^--a„eA  "too  P^^ 
>pers  of  goods  by  said  vessel  and  had  paid  or  ^^^I^ile  oTX  ^ 


.='-Sf-.^*,,si«s«:r:^«^7 


gnt  tneretor.    un  or  about  i^ecemDer  it,  lyo^^""      ^  \yxk*^ 
age  from  New  York  to  New  Haven  the  said  veos^      -     -.  csXg^- 
te  water's  edge  and  almost  whoUy  destroyed,  ar^-^  j^,^^ 

uding  the  goods  of  plaintiff's  assignors,  w^as  en^i^'^^^^^^ 

destroyed.    Starin  in  due  course  instituted     J<^^ii^^^ir^^3l^S| 
the  District  Court  of  the  United  States  for    ifc^^^  ^^^^^^lill 
aict  of  New  York,  under  the  appropriate  Feder^^ 
•elieve  himself  from  personal  liability,   and  or 
5,  obtained  a  final  decree  from  said  court,  ad j  uc^^^^r:^'      ^"^^  ^$i^ 


reeing  that  the  said  fire  and  the  destruction  of 

adise  as  cargo  was  not  due  to  any  design,  def  au^  ■-       --»  w 

of  him,  the  said  Starin,  and  that  he  was  not  li^^^  y::^  ^^^    %    \  a 
,  destruction,  damage  or  injury  growing  out  of  the    ^^^^Z^        "^^m 


j^ 


of  said  vessel  and  her  cargo.     The  question  at  issu^^'^j^ic^ 
on  is  as  to  the  right  of  plaintiff's  assignors  and  oth^'^^ 
\  to  participate  in  the  proceeds  of  a  certain  policy  oi^^^^rr-^ 
B  held  by  said  Starin  at  the  time  of  the  fire,  and  #"  ^ 

)unt  of  which  he  subsequently  collected  from  the  i-^  j^^^ 
A  policy  contained  the  following  statements  respectL^^L>^^^^^^^ 
s  assumed  by  the  insurer,   and  the   persons   and    ^^ ^^^^ 
intended  to  be  covered  by  said  insurance:  "The    ^^^:^^^,.J^^ 
urance  Company,  New  York,  by  this  policy  of  ins' 
^    *    does  insure  John  H.  Starin,  as  freighter,  forwir     ^^ 
ee,  common-carrier  or  for  account  of  whom  it  may  co^^^^ 
,  if  any,  payable  to  him  or  order  to  the  amount  of  ^^^^^^' 
goods,  wares  and  merchandise,  including  live  stocl^  ^!f^ 

gage  while  on  board  the  following  vessels:  *  John  H.  %\^^  ^^^ 
inst  aU  loss,  damage,  detriment  or  hurt  by  fire,  an4  ^ 
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and  all  the  other  risks,  perils  and  dangers  incident  to  and  con- 
sequent upon  the  use  and  navigation  of  the  waters  of  the  port, 
bays  and  harbors  of  New  York,  East  and  North  or  Hudson 
Rivers,  inland  waters  of  New  York,  New  Jersey,  Long  Island 
Sound  and  all  waters  adjacent  or  tributary  to  any  of  the 
above  waters.  Privileged  to  substitute  other  vessels  of 
same  class  upon  the  approval  in  writing  of  this  insurance 
company    *    *    *. 

"It  is  the  intent  of  these  insurers  to  fully  indemnify  the 
assured  for  all  general  average,  charges  and  salvage  expenses, 
and  loss,  damage,  detriment  or  hurt  to  said  property,  but  in 
no  case  shall  this  company  be  Uable  under  this  policy  for  a 
greater  amoimt  than  the  sums  insured  in  this  policy  *  *  * 
loss  limited  to  $20,000  by  any  one  vessel  at  any  one  time 
*  *  *.  This  insurance  covers  cargoes  on  and  *  *  * 
under  deck.'* 

It  is  not  alleged  that  Starin  effected  this  insurance  at  the 
request  of  plaintiff's  assignors,  or  that  they  were  even  aware 
that  he  held  such  insurance,  nor  is  it  alleged  that  they  have 
paid  or  offered  to  pay  any  portion  of  the  premium  therefor. 
It  is  alleged  that  it  was  the  intention  of  Starin  to  procure  said 
insurance  not  only  as  common  carrier,  but  as  bailee  of  and  for 
the  benefit  of  the  owners  of  goods  carried  as  cargo.  This 
appears  to  be  a  conclusion  of  the  pleader  drawn  from  the  terms 
of  the  policy.  It  is  alleged  that  Starin  paid  out  a  portion  of 
the  insurance  money  collected  by  him  to  other  owners  of  mer- 
chandise destroyed  by  said  fire  and  situated  the  same  as  plain- 
tiff's assignors,  but  has  refused  to  pay  to  the  latter  their  pro 
rata  share  of  the  money  so  collected.  From  this  allegation  we 
may  assume,  what  was  indeed  assumed  on  the  argument,  that 
the  insurance  mcmey  collected  by  Starin  exceeded  his  individual 
loss  as  common  carrier  of  the  goods  destroyed. 

It  is  the  settled  law  that  the  owner  or  charterer  of  a  steam- 
ship has  an  insurable  interest  in  goods  in  his  possession  to  the 
full  extent  of  their  value  against  a  loss  for  which  it  is  possible 
that  he  may  become  responsible,  and  the  question  whether  he 
has  the  right  to  recover  upon  the  poUcy  is  not  to  be  determined 
after  the  loss  by  inquiring  whether  he  is  in  fact  then  Uable  to 
the  owners  on  account  of  such  loss.    {Munich  Assurance  Co. 
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V.  Dodwell  &  Co.,  128  Fed.  Eep.  410;  certiorari  to  XT.  8. 
Supreme  Court  refused,  196  U.  S.  629;  Hagan  v.  Scottish  Ins. 
Co.y  186  id.  428;  Waring  v.  Indemnity  Fire  Ins.  Co.,  45 
N.  Y.  606.) 

The  terms  of  the  bills  of  lading  under  which  Starin  received 
the  goods  are  not  given,  but  it  may  at  least  be  assumed  that 
as  carrier  he  was  liable  to  the  owners  for  loss  by  fire  resulting 
from  his  design  or  negligence.  As  to  this  possible  liability  as 
well  as  to  his  claim  to  freight  he  had  a  direct  insurable  inter- 
est, and  to  the  extent  to  which  he  had  suffered  loss  he  had  a 
primary  claim  upon  the  insurance  money.  The  liability  as 
carrier  for  destruction  of  the  cargo  he  escaped  by  the  proceed- 
ings in  the  Federal  court.  His  actual  loss,  therefore,  as  the 
event  proved,  was  much  less  than  the  amount  of  insurance  col- 
lected. The  question  we  have  to  solve  is  to  whom  the  balance 
belongs.  This  same  question  arose  in  Pennyfeather  v.  Balti- 
more Steam  Packet  Co.  (58  Fed.  Rep.  481),  which  was  an 
action  in  equity  similar  in  form  to  the  present.  It  was  held 
that  the  carrier,  after  paying  its  own  losses,  held  the  residue 
of  the  insurance  money  for  the  owners  of  the  cargo.  In  CoZi- 
fomia  Ins.  Co.  v.  Union  Compress  Co.  (138  U.  S.  387,  422) 
it  is  said:  ^^  But,  as  a  bailee,  under  a  poUcy  taken  out  to  cover 
property,  his  own  or  held  by  him  in  trust  or  on  commission, 
may  enforce  the  contract  of  insurance  to  the  full  value  of  the 
property  destroyed,  holding  the  proceeds  primarily  for  his  own 
benefit,  and  the  balance  for  that  of  his  bailor,  the  right  of 
action  of  the  plaintiff  accrued  on  the  occurring  of  the  loss.'* 
In  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.  (93  U.  S.  627, 
543)  it  is  said:  "It  is  undoubtedly  the  law  that  wharfingers, 
warehousemen  and  commission  merchants,  having  goods  in 
their  possession,  may  insure  them  in  their  own  names,  and  in 
case  of  loss  may  recover  the  full  amount  of  insurance,  for  the 
satisfaction  of  their  own  claims  first,  and  hold  the  residue 
for  the  otvners.  *  *  *  Such  insurance  is  not  unusual,  even 
when  not  ordered  by  the  owners  of  goods^  and  when  so  made 
it  inures  to  their  benefit. '^ 

It  is  suggested  that  the  foregoing  cases  are  not  controlling 
because  of  variances  between  the  policies  considered  in  them 
and  the  policy  involved  in  this  case,  in  the  description  of  the 
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^^n       ^^^  whose  benelSt  the  influrance  was  effected.     In  the 
^^^j*^^^*^^er  case  the  policy  had  been  taken  out  by  a  railroad 
A^     ^^  ^nd  was  made  for  the  benefit  of  said  company  against 
^  ^^  QyP ^^^«mage  by  fire,  "  and  also  to  insure  each  and  all  own 


*  ti^      ^icxti  goods,  wares,  merchandise,  baggage  and  property 
^'^^  /•         '^^    collected.    Under  its  bills  of  lading  it  was  exempt 


^^>iez^  ^       Joes."    The  policy  was  for  825,000,  all  of  which  the 
^^^  Ib^T^^^    collected.    Under  its  bills  of  lading  it  was  exempi 
^^Vqj.  '*-J^*J^  for  loss  by  fire  occurring  from  any  cause  what 


'^^^^>rne  J-        ^^^^I>'t    as  to  goods  not  exceeding  $1,000  in  value.     In 
^^'^ered  J       *    ^^o.  V.  Baltimore  Warehouse  Co.  {supra)  the  policy 


^©  -^^isux-^^^^*  ^^x*  damage  by  fire  on  merchandise  in  possession  of 
^*^^*Ust,  Of  i  ^  ^  warehouseman,  "  their  own  or  held  by  them  in 
jfckimia  ^?i^_  "^"^^luich  they  have  an  interest  or  liability,"  In  Cali- 
insured  l>^  •*  Cto.  v.  Union  Compress  Co.  {siipra)  the  policy 
held  by  -fclx     ^^^^^^^  against  loss  by  fire  of  cotton  "  their  own  or 

■"^  ^^  I>c::>^^^^^  ""^  trust  or  on  conamission." 
^  *  JohnH.  ^^  ,^^^^^  involved  in  this  action  the  insured  is  described  as 
or  for  occi^--^  "^^^^^^in,  as  freighter,  forwarder,  bailee,  common  carrier 
tlxat  ihia  fvi-^  ^^^^t-  of  whom  it  may  concem.^^  We  are  of  opinion 
tion  in  t!^^,^  "^^^^  is  the  fair  equivalent  of  those  imder  considera- 
gfcccount  o:^  ^^-^uses  above  cited.     The  effect  of  insurance  *'  for 

jScottish  ,^v^_  ^^^"^fcloni  it  may  concern  "  was  discussed  in  Hagan  v. 
leu*  ^  ^til:^         ^     <Jo.  (supra)y  and  the  words  were  held  to  be  equiva- 
pQlicies,       x:^--fc.         Xnore   specific  phrase  commonly  used  in  English 
^atxie  0^     ^^       ^Vvhich  the  insurance  is  expressed  to  be  '^  in  the 
^^Tiacic:^^^^-    Ife.  (the  person  effecting  the  policy)  as  weU  in  his 
tioti)  ^^     ^-^^^"^  ^^^  ^^^  ^  *^®  name  and  names  (without  specifica- 
aioX^^  ItVV^'^'*-    stnd  every  other  person  and  persons  to  whom  the 
t>^  ^^  Vr>k     ^^>Poperty  insured)  doth,  may  or  shall  appertain,  in 
l^ntly  Y>^  ^"ll."     In  both  cases  the  phrase  was  deemed  suffi- 

,^\|gt^^\^     V^^^i-d  to  embrace  all  persons  who  have  an  insurable 
•  «tff  ^^    ^^^     "the  property  at  the  time  of  loss  and  the  right  to  be 

^^^^"^^Vi^^  quoted  with  approval  from  Phillips  on  Insurance 

w         ^    "^ixat  it  is  not  necessary  where  insurance  is  effected 

'  <w\  ^'^^^^^^^^'^^^^t  of  whom  it  may  concern  "  that  the  party  to  be 

V^    ^^A^*^  aliall  be  known  at  the  time  of  the  issue  of  the  policy, 

'NJ^^^t  th.e  insurer  may  intend  it  for  whatever  party  shall 

^TON^  to  liave  an  insurable  interest  in  the  specified  subject,  in 
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which  case  it  will  be  appUcable  to  the  interest  of  the  person 
subsequently  ascertained  to  have  such  an  insurable  interest 
and  who  adopts  the  insurance.  Further  it  was  held  that  one 
may  become  a  party  of  the  insurance  effected  in  his  behalf ,  in 
terms  applicable  to  his  interest,  without  any  previous  authority 
from  him,  by  adopting  it  either  before  or  after  a  loss  has  taken 
place  and  is  known  to  him.  Here  the  plaintiff  has  adopted  the 
insurance  by  asserting  his  right  to  share  in  its  proceeds.  It  is 
manifest  that  Starin  when  he  caused  the  words  "  for  account 
of  whom  it  may  concern  "  to  be  inserted  in  the  policy  had  in 
mind  and  intended  that,  in  certain  contingencies,  some  one 
other  than  himself  should  be  entitled  to  share  in  the  proceeds 
of  the  policies.  That  contingency  did  arise  when  a  loss  occurred 
under  such  circumstances  that  he  was  enabled  to  rid  himself 
of  liability.  Who  were  then  concerned  in  the  proceeds  of  the 
policy  over  and  above  what  was  necessary  to  make  Starin 
whole  ?  Obviously  the  owners  of  the  cargo  must  be  deemed  to 
have  been  intended  to  be  covered  by  the  phrase  "  of  whom  it 
may  concern."  He  took  out  insurance  for  the  full  value  of  the 
cargo,  or  at  least  for  much  more  than  his  interest  therein. 
By  the  policy  of  our  law  he  was  entitled  only  to  indenatnity, 
and  yet  was  permitted  to  collect  the  whole  loss.  Whatever 
remained  after  satisfying  his  loss  was  held  for  the  benefit  of 
those  who  might  be  concerned  in  the  loss,  to  wit,  the  owners 
who  adopted  the  policy  as  made  for  their  benefit. 

The  judgment  appealed  from  must  be  affirmed,  with  costs 
and  disbursements,  with  leave  to  defendants  to  withdraw  their 
demurrer  and  answer  within  twenty  days  on  payment  of  all 
costs  in  the  action. 

Clarke,  McLaughlin  and  Laughlin,  JJ.,  concurred; 
DowLiNG,  J.,  dissented. 

Judgment  affirmed,  with  costs,  with  leave  to  defendants  to 
withdraw  demurrer  and  to  answer  on  payment  of  costs. 
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Israel  Unterberg,  Appellant,  v.  Egbert  H.  Elder, 
Eespondent. 

First  Department,  March  22,  1912. 

Insurance  — action  to  charge  individual  writers  on  Lloyd's  policy  of  fire 
insurance  —  power  of  attorney  construed. 

PlaintilT,  having  obtained  a  judgment  against  attorneys  for  certain  under- 
writers upon  a  Lloyd's  policy  of  fire  insurance  and  having  failed  to 
satisfy  the  judgment,  sued  one  of  the  individual  underwriters  for 
whom  the  attorneys  purported  to  act  under  a  power  of  attorney  in  the 
form  of  an  agreement  made  between  the  underwriters  as  parties  of  the 
first  part  and  three  attorneys  as  parties  of  the  second  part,  '^and  by 
and  between  each  of  the  parties  of  the  first  part,  and  by  and  between 
each  of  the  parties  of  the  second  part.''  The  defendant  contended  that 
the  power  was  a  joint  iK)wer  which  could  not  be  executed  by  less  than 
aU,  and  consequently  he  was  not  liable  upon  a  policy  executed  by  only 
two  of  his  attorneys. 

Heldy  that  the  power  of  attorney  must  be  construed  as  a  joint  and  several 
power  so  as  to  give  effect  to  the  apparent  intention  of  the  parties,  and 
that  the  policy  was' binding  although  not  executed  by  all  the  attorneys. 

A  power  of  attorney  given  to  two  or  more  individuals  will  generally  be 
presumed  to  be  joint,  unless  the  principal  has  indicated  a  different 
intention. 

Ingraham,  p.  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Israel  Unterberg,  from  a  determi- 
nation of  the  AppeDate  Term  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29th  day  of  Jime,  1911,  reversing  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  said  court  on  the  3d  day  of  January, 
1911. 

Wendell  P.  Barker ^  for  the  appellant. 

Michael  F,  (yBrieUy  for  the  respondent, 

Scott,  J.: 

This  is  an  action  to  charge  defendant  as  an  underwriter 
upon  a  so-called  Lloyd's  policy  of  fire  insurance  issued  by 
Jefferson  D.  Bremer  and  Charles  E.  Eing,  doing  business  under 
the  firm  name  of  Bremer,  Fiske  &  Ring,  acting  or  claiming  to 
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act  as  attorneys  in  fact  for  defendant  and  twenty-nine  other 
underwriters  at  "New  York  and  New  England  Underwriters 
at  Lloyds  of  New  York  City." 

Plaintiff  has  complied  with  the  requirements  of  the  policy 
in  so  far  as  to  obtain  a  judgment  against  the  attorneys,  and 
having  failed  in  obtaining  satisfaction  of  that  judgment  now 
sues  the  individual  xmderwriters  for  whom  the  attorneys  pul^ 
ported  to  act.  The  defense  turns  upon  a  single  point.  The 
authority  of  the  attorneys  to  act  for  the  individual  under- 
writers is  contained  in  a  power  of  attorney  signed  by  the  sev- 
eral underwriters.  The  power  executed  by  defendant  appoints 
three  persons  attorneys  for  him,  to  wit,  Charles  E.  Ring,  John 
A.  Fiske  and  J.  D.  Bremer,  whereas,  as  has  been  said,  the  policy 
upon  which  suit  is  brought  was  executed  by  only  two,  to  wit, 
Bing  and  Bremer.  The  defendant's  contention  is  that  the 
power  was  a  joint  power  to  these  individuals  which  caiuiot 
be  executed  by  less  than  all,  and  consequently  that  he  is  not 
hable  upon  a  policy  executed  by  only  two  of  his  attorneys.  It 
is  imdoubtedly  the  general  rule  that  a  power  of  attorney  given 
to  two  or  more  individuals  will  be  presumed  to  be  joint,  unless 
the  principal  had  indicated  a  different  intention.  (Hawley  v. 
Keeler,  53  N.  Y.  114.) 

The  power  of  attorney  in  the  present  case  consists  (1)  of  a 
statement  of  the  parties  to  the  power;  (2)  of  certain  preambles 
describing  the  nature  of  the  business  to  be  done  and  the  reasons 
why  the  subscribers  have  appointed  attorneys  in  fact;  and  (3) 
twenty  clauses  setting  forth  the  powers,  duties  and  obligations 
of  the  parties. 

In  these  twenty  clauses,  which  the  Appellate  Term  (See  72 
Misc.  Eep.  363)  describes  as  the  operative  clauses  of  the  con- 
tract, the  attorneys  are  always  spoken  of  and  referred  to  col- 
lectively, and  if  the  contract  consisted  only  of  these  clauses 
there  would  be  much  ground  for  the  defendant's  contention. 
It  is  plain,  however,  that  when  the  contract,  in  its  operative 
clauses  speaks  of  the  "Attorneys  "  as  authorized  to  do  certain 
things,  including  the  issuance  of  policies,  the  reference  is  to 
the  attorneys  mentioned  and  described  in  the  1st  clause  of  the 
contract  which  specifies  and  defines  the  parties  to  the  power. 
The  document,  although  the  particular  copy  in  evidence  is 
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Qy -^^    ^ZV^    ^eii   the  underwriters  or  subscribers  at  the  New  York 
|j>.  ^^3  l>a>^  -     ^^*rland  Underwriters  at  Lloyds  of  New  York 


j^^^^  ^Jj  fL^^^  ^y  defendant,  is  drawn  as  if  it  was  to  be  signed 

^^    ^^  ^  ®  ^^bficribers.    Its  1st  clause  reads  as  follows:  "  Jlgfree- 

^^^  b^^^   ^nd  entered  into  this  7th  day  of  July,  1902,  by 

3^^^^e  ^^^^^    ^f  thd  first  part,  and  Charles  E.  Ring,  John  A. 
Y^  ^^     ^^      .A^  •^  J^.  Bremer,  subscribers,  underwriters  and  attor- 

^^"^^of    ^^^^^^     ^^^^   ^^    ^^^    England    Underwriters  at 

»^  ^   bei^^     -*^V  ^-^^    York  City,  parties  of  the  second  part,  and  by 

^^^en  g  ^^   ^cjtcA  of  the  parties  of  the  first  part,  and  by  and 

^^^t  \iro2Yi^     L^    ^^tf^  the  parties  of  the  second  part.^^    The  signifi- 

^tiich  apr>^    -^^^^    "fclnifl  clause  are  those  which  I  have  italicized,  and 

tliey  i^  coi^^-^      "fco  be  devoid  of  meaning  and  significance,  unless 

attorney  Hi .:^       "^''^^•^^d  to  mean  that  each  subscriber  creates  each 

ment,  thus    -^..^^     ^^orney  to  act  as  authorized  by  the  whole  agree- 

sons  namec^  ^^-^^ting  a  joint  and  several  power  to  the  three  per- 

clause,  as  'vv-^^^^'^     attorneys.     If  this  be  the  true  meaning  of  the 

in.  the  lateit^  ^^^^nsider  that  it  is,  it  follows  that  the  powers  given 

intended  to  Vr^^^^^^^s^  ®f  *1^®  document  to  the  "Attorneys"  are 

effectually  ^-^^^       ^iven  to  them  jointly  and  severally,  and  may  be 

not  a  case  o:^     ^^^^cised  by  less  than  the  whole  number.    This  is 

ous  recital^   -.        ^^^^Ontrolling  clear,  operative  clauses  by  an  ambigu- 

eflfect  to  tj-^^^^^^^^^'t  a  construction  of  an  entire  contract  so  as  to  give 

.^jj^dei^*^^^         ^    '^•pparent  intention  of  the  parties.     This,  as  we 

^^epo^^^^    ^*^^     in  accord  with  the  construction  given  to  the 

-Q^partm^:^  .   ^^^  attorney  by  the  Appellate  Division  in  the  Second 

Xt  {o^^Xv      '^  {Keuthen  v.  Elder,  129  App.  Div.  921.) 

y^  jeve^^^-^^       ^^at  the  determination  of  the  Appellate  Term  must 
^  ibe  ^\:^ -^    ^^vith  costs  in  this  court  and  in  the  Appellate  Term, 
^^^^aient  of  the  Municipal  Court  affirmed. 

i  ,  ^i^sT      »  Clajike  and  Miller,  JJ.,  concurred;  Ingraham, 


^tS^>  ^.  J.  (dissenting): 


a\^c\       ^  ^^^oncur  in  the  reversal  of  this  judgment.    The  power 
o^   ^    ^^^^  is  in  the  form  of  an  agreement  made  between  the 
^^^T^TcW^i^  who  were  the  parties  of  the  first  part  and  the 
)(KJC^  8A.tonieys  who  were  the  parties  of  the  second  part,  and 
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the  agreement  was  made  ^^  by  and  between  each  of  the  parties 
of  the  first  part,  and  by  and  between  each  of  the  parties  of  the 
second  part,"  thus  imposing  an  individual  obligation  upon  each 
of  the  parties  to  the  agreement  which  would  be  several  as  well 
as  joint.  When,  however,  it  comes  to  the  agreement  part  of 
the  instrument  there  is  nothing  to  indicate  that  the  parties 
intended  that  any  one  of  the  attorneys  could  act  for  and  on 
behalf  of  the  principals.  Thus  it  is  provided:  ^^  First.  The 
parties  of  the  first  part  shall,  as  attorneys  for  and  in  behalf  of 
the  subscribers  and  underwriters  *  *  *  do  a  fire  insurance 
business  principally  and  all  other  form  and  kind  of  insur- 
ance by  law  permitted,  which  the  said  parties  of  the 
second  part  [the  attorneys]  may  deem  profitable,  safe  and 
prudent."  And  in  each  one  of  the  subsequent  provisions 
where  the  attorneys  are  authorized  to  bind  the  principals 
they  are  described  as  the  parties  of  the  second  part,  and  the 
authority  which  is  given  to  the  attorneys  is  always  conferred 
upon  the  three  individuals  named  as  the  attorneys.  When, 
however,  the  instrument  speaks  of  the  principals  it  in  each  case 
describes  them  as  individuals  and  not  collectively.  Thus  in  the 
4th  provision  it  is  provided:  "The  said  subscribers,  each  for 
himself,  agrees  to  pay,"  etc.  The  5th  provision  provides  that 
"  each  of  the  parties  of  the  first  part  [the  principals]  hereby 
authorize  and  empower  the  parties  of  the  second  part  [the 
agents]  to  do  and  perform  for  them  and  in  their  stead  and  in 
the  name  of  the  New  York  and  New  England  Underwriters  as 
Lloyds  of  New  York  City,  any  and  every  act  or  acts  in  relation 
to  the  writing,  signing,  renewing  and  indorsing  any  poUcy  of 
contract  of  insurance  accepted  by  them  as  attorneys  for  the 
New  York  and  New  England  Underwriters  at  Lloyds  of  New 
York  City,  which  and  to  do  and  perform  all  acts  and  things 
necessary  for  the  proportion  of  the  business  of  the  said  New 
York  and  New  England  Underwriters  at  Lloyds  of  New  York 
City,  which  either  of  the  parties  of  the  first  part  could  for  him- 
self, herself  or  themselves  perform,  giving  to  the  said  parties 
of  the  second  part  as  attorneys  in  fact  of  the  parties  of  the 
first  part  full  power  and  authority  therefor." 

I  think  that  the  whole  agreement  shows  plainly  upon  its  face 
that  there  was  no  authority  conferred  upon  any  one  of  these 
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agents  to  contract  on  behalf  of  the  principals,  but  the  authority 
was  vested  in  the  three  agents  authorizing  them  to  make  a 
contract  which  would  be  binding  upon  the  principals.  There 
was  no  evidence  in  the  record  to  show  why  all  three  of  the 
agents  did  not  act  on  behalf  of  the  principals  in  making  the 
contract  sued  on,  and  it  seems  to  me  that  the  principals  had  the 
right  to  the  judgment  of  each  of  the  agents,  and  that  unless 
all  three  of  them  agreed  as  to  placing  insurance  that  no  valid 
contract  of  insurance  was  made. 

I,  therefore,  think  the  court  below  was  right  in  refusing  to 
enforce  the  contract  and  that  the  determination  should  be 
affirmed,  with  costs. 

Determination  reversed,  with  costs  in  this  court  and  in  the 
Appellate  Term,  and  judgment  of  Mimicipal  Court  aflSirmed. 


The  People  op  the  State  op  New  York  ex  rel.  The  City  op 
New  York,  Eelator,  v.  Sandrock  Eealty  Company  and 
EoBERT  MuH  and  Others,  Composing  the  Board  of  Assessors 
of  the  City  of  New  York,  Eespondents. 

First  Department,  March  22, 1912. 

Eminent  domain— Laws  of  1894,  chapter  147,  and  Laws  of  1897,  chap- 
ter 664,  authorizing  construction  of  bridge  across  the  Harlem  river 
construed  —  certiorari  to  review  action  of  board  of  assessors. 

Certiorari  to  review  the  proceedings  of  the  board  of  assessors  of  the  city  «f 
New  York  in  awarding  damages  caused  by  a  change  of  grade  of  Willis 
avenue  in  erecting  a  bridge  across  the  Harlem  river  pursuant  to  Laws 
of  1894,  chapter  147,  and  Laws  of  1897,  chapter  664.  Statutes  construed, 
and  held,  that  the  proceedings  before  the  board  of  assessors  should  be 
dismissed. 

LAuecLLiN,  J.,  dissented,  with  opinion* 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  2d  day  of  June,  1905,  directed  to  Eobert  Muh  and  others, 
composing  the  board  of  assessors  of  the  city  of  New  York, 
commanding  them  to  certify  and  return  to  the  office  of  the 
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clerk  of  the  county  of  New  York  all  and  singular  their  pro- 
ceedings had  in  relation  to  the  claim  of  the  Sandrock  Bealty 
Company  for  damages  caused  by  the  change  of  grade  in  a  city 
street. 

Clarence  L.  BarbeVy  for  the  relator, 

Morgan  J.  O^Brien  of  counsel  [A,  C,  &  F.  W.  Hottenrothy 
attorneys],  for  the  respondents. 

Miller,  J. : 

This  case  is  before  us  on  a  writ  of  certiorari  to  review  the 
proceedings  of  the  board  of  assessors  in  which  an  award  was 
made  to  the  respondent,  the  Sandrock  Realty  Company,  for 
damages  caused  by  change  of  grade  of  Willis  avenue  as  orig- 
inally laid  out.  By  chapter  147  of  the  Laws  of  1894  the  Leg- 
islature authorized  the  commissioner  of  public  works  of  the 
city  of  New  York  to  construct  a  bridge  with  suitable  approaches 
from  a  point  at  the  intersection  of  One  Hundred  and  Twenty- 
fifth  street  and  First  avenue  northeasterly  across  the  Harlem 
river  to  and  along  Willis  avenue  to  One  Hundred  and  Thirty- 
fourth  street,  and  to  make  such  changes  in  the  grade  lines  of 
the  streets  or  avenues  approaching  said  bridge  as  might  be 
necessary.  We  are  concerned  with  the  construction  of  sections 
3  and  4  of  that  act,  which  are  as  follows: 

"  §  3.  The  expense  of  making  aU  necessary  surveys,  preparing 
the  plans  and  specifications,  and  of  constructing  the  said  bridge 
and  approaches  thereto,  with  the  necessary  abutments  and  arches 
as  aforesaid,  shall  not  exceed  two  million  dollars,  and  such  fur- 
ther sum  for  paying  awards  for  damages  caused  by  reason  of 
the  change  of  grade  of  streets  or  avenues  approaching  the  same 
authorized  by  this  act,  as  may  be  awarded  by  the  board  of 
assessors  of  the  said  city,  whose  duty  it  shall  be  to  estimate 
the  damage  which  each  owner  of  land  fronting  on  such  street 
or  avenue  will  sustain  by  reason  of  such  change  to  such  land, 
or  to  any  improvements  thereon,  and  make  a  just  and  equitable 
award  to  the  amount  of  such  damage  to  the  owner  or  owners 
of  such  lands  or  tenements  fronting  on  such  street  or  avenue, 
and  opposite  thereto,  and  affected  by  such  change  of  grada 
The  comptroller  of  said  city  shall,  from  time  to  time,  i/^en 
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directed  by  the  board  of  estimate  and  apportionment,  prei>are 
and  issue  bonds  of  said  city,  bearing  interest  at  not  more  than 
four  per  oenttun  per  annum,  and  redeemable  from  time  to 
time,  but  not  less  than  twenty  years  after  the  date  thereof,  for 
the  purpose  of  defraying  the  expense  of  making  all  necessary 
surveys,  preparing  plans  and  specifications  and  of  constructing 
the  said  bridge  and  approaches  thereto,  with  the  necessary 
abutments  and  arches  as  aforesaid,  and  for  paying  the  awards 
which  may  be  made  for  damages  by  reason  of  any  change  of 
grade  as  aforesaid.  Such  bonds  shall  not  be  sold  for  less  than 
the  par  value  thereof,  and  the  moneys  received  from  the  sale 
of  the  said  bonds  shall  be  deposited  in  the  treasury  of  the  said 
city,  and  shall  be  drawn  and  paid  by  the  comptroller  of  the 
said  city  for  the  several  objects  and  purposes  provided  in 
this  act,  upon  vouchers  in  a  form  to  be  prescribed  by  the  said 
comptroller. 

'^  §  4.  With  the  consent  and  approval  of  the  board  of  estimate 
and  apportionment  first  had  and  obtained  the  commissioner  of 
pubhc  works,  for  and  in  behalf  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  is  thereby  authorized  to 
acquire  title  in  fee  to  any  land  which  he  may  deem  necessary 
for  the  purpose  of  the  construction  of  the  said  bridge  and 
approaches,  with  the  necessary  abutments  or  arches  as  afore- 
said, and  to  acquire  any  right  or  easement  which  it  may  be  nec- 
essary to  take  for  the  purpose  of  constructing  that  portion  of 
the  approach  to  said  bridge  between  Harlem  river  and  One 
Himdred  and  Thirty-second  street,  which  said  portion  of  said 
approach  shall  be  a  viaduct  built  of  steel  or  iron,  and  to  that 
end  the  said  conmiissioner  may  make  application  to  the 
Supreme  Court  in  the  first  judicial  district  for  the  appoint- 
ment of  commissioners  of  estimate,  specifying  in  such  applica- 
tion the  lands  sought  to  be  acquired  for  the  purpose  aforesaid. 
The  provisions  of  law  relating  to  the  taking  of  private  property 
for  public  streets  or  places  in  the  said  city  are  hereby  made 
applicable  as  far  as  may  be  necessary  to  the  acquiring  of  the 
said  land  as  aforesaid.  The  amount  or  amounts  awarded 
for  the  said  land  and  the  expense  of  the  proceedings  hereby 
authorized  for  the  acquiring  of  the  same  shall  form  part  of  and 
be  included  within  the  expense  of  constructing  the  said  bridge 
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and  approaches  thereto,  with  the  necessary   aXyyxijOX^ 
arches  authorized  by  the  third  section  of  this  act.  ^^ 

Willis  avenue,  as  originally  laid  out,  was  one  Yixxxioxea 
in  width.    Proceeding  north  from  the  river,  it   ^  inte 
by  One  Hundred  and  Thirty-second  street,  Southern  *^J^^    ^ 
or  One  Hundred  and  Thirty-third  street  and  One  ^^^^^^  f^ 
Thirty-fourth  street  in  the  order  named.     The  approach  to  ^^ 
bridge  as  it  was  finally  completed  in  August,  1901y  ^^^^_^ 
seventy  feet  of  the  center  of  Willis  avenue.     For  tt©  ^^^ 
of  widening  Willis  avenue  between  One  Hundred  ^^  ^^ 

fourth  street  and  Southern  boulevard,  the  city,  on  ^^^^^aI. 
1897,  took  title  to  a  strip  thirty-five  feet  in  widthi^S^' 
thus  making  on  each  side  of  the  bridge  approa^ 
feet  in  width.     This  and  three  other  cases, 

{People  ex  rel.  City  of  New  York  v.  Ooossen ^ 

660;  People  ex  rel.  City  of  New  York  v.  Br 
Id.  661;  People  ex  rel.  City  of  New  York  v. 
involve  lots  on  the  east  side  of  Willis  avenue  be! 
boulevard  and  One  Hundred  and  Thirty-fot 
which  said  thirty-five-foot  strip  was  taken. 
$18,780  was  made  to  the  owner  of  the  lots  at  t^i^^^me  oi  the 
taking  for  the  land  taken.  In  their  report  the  commissioners 
of  estimate  said:  "In  making  the  final  awards,  the  Com- 
missioners assiuned  that  the  fee  to  the  lands  taken  vests  abso- 
lutely in  the  City,  subject  only  to  the  public  use  of  a  strip  fifty 
feet  wide  on  either  side  of  the  approach  as  a  public  street  for- 
ever." It  thus  appears  that  the  theory  upon  which  the  award 
was  made  accorded  with  the  actual  fact,  /.  e.,  that  the  land 
was  taken  to  widen  the  street  and  was  not  to  be  nsed  for  the 
construction  of  the  bridge  approach.  Treated  strictly  as  a  con- 
demnation proceeding  to  determine  the  damages  for  land  tafc^' 
for  public  use,  the  claimant  was  not  entitled  to  daiX^^!^ 
part  not  taken  by  reason  of  the  construction  of  ^^"^ 
approach,  for  the  part  taken  was  not  to  be  used  f op- 
pose. Therein  the  case  differs  from  People  ex 
New  York  v.  Lyon  (114  App.  Div.  583).  After  the  '^^ 
struction  of  the  bridge  approach,  claims  for  damages  <^ 
of  the  construction  of  it  were  presented  to  the  board 
by  the  owners  of  the  lots  from  which  the  thirty-fiv^ 
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was  taken.  The  claimant  in  this  case,  the  owner  of  two  lots, 
was  allowed  $10,000.  The  expert  for  the  city  testified  that  the 
land  damage  was  $5,000. 

The  claim  is  plainly  a  meritorious  one,  but  the  question  pre- 
liminary to  a  consideration  of  its  merits  is  whether  the  statute 
gave  the  board  of  assessors  jurisdiction  to  make  the  award,  and, 
after  carefully  analyzing  it,  I  have  been  reluctantly  forced  to 
the  cotLclusion  that  it  did  not. 

It  is  to  be  observed  that  the  Legislature  made  two  dif- 
ferent provisions  for  two  different  classes  of  damage,  one 
for  damages  for  change  of  grade  and  the  other  for  damages 
for  land  or  easements  taken.  The  first,  pursuant  to  section 
8,  were  to  be  awarded  by  the  board  of  assessors;  the  second, 
pursuant  to  section  4,  by  commissioners  of  estimate.  It  is 
plain  that  the  Legislature  regarded  the  easements  of  light, 
air  and  access  of  the  abutters  on  Willis  avenue  as  property 
to  be  taken  and  paid  for.  The  act,  as  first  passed,  authorized 
the  city  "to  acquire  any  right  or  easement  which  it  may  be 
necessary  to  take  for  the  purpose  of  constructing  that  portion 
of  the  approach  to  said  bridge  between  Harlem  river  and 
One  Hundred  and  Thirty-second  street."  By  chapter  664  of 
the  Laws  of  1897  (amdg.  §  4)  it  was  provided  that  the  com- 
missioners of  estimate  should  estimate  the  damages,  if  any, 
to  be  sustained  by  the  owners  of  property  fronting  on  Willis 
avenue,  between  One  Hundred  and  Thirty-second  street  and 
One  Hundred  and  Thirty-third  street  or  Southern  boulevard, 
by  reason  of  the  construction  and  maintenance  of  the  bridge 
approach,  and  should  include  in  their  report  the  awards  for 
such  damages.  It  is  obvious  that  the  reason  for  not  taking  in 
the  block  between  One  Hundred  and  Thirty-fourth  street  and 
Southern  boulevard  was  that  Willis  avenue  in  that  block  was 
to  be  widened  so  as  to  provide  for  a  street  fifty  feet  in  width  on 
either  side  of  the  approach  at  the  original  grade  of  the  street. 
It  is  immaterial  that  it  turned  out  that  the  Legislature  was 
wrong  in  supposing  that,  with  the  widened  street,  the  bridge 
approach  would  occasion  no  damage  to  the  abutting  owners 
because  of  interference  with  their  easements  of  light,  air  and 
acc^e,  for  the  conclusion  is  irresistible  by  reason  of  the  specific 
provisions  for  the  award  of  damages  to  abutters  on  Willis  ave- 
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nue,  first,  from  the  river  up  to  One  Hundred  and  Thirty-second 
street,  and,  later,  from  One  Hundred  and  Thirty-second  street 
to  Southern  boulevard,  that  the  Legislature  intended  that  the 
commissioners  of  estimate  should  award  the  damages  to  said 
abutters  for  interference  with  the  easements  of  light,  air  and 
access,  and  that  it  limited  their  jurisdiction  on  that  head  to 
property  between  the  river  and  the  Southern  boulevard.  The 
language  of  the  act  also  shows  that  the  Legislature  regarded 
the  interference  with  such  easements  as  a  taking,  the  damages 
for  which  were  to  be  assessed  in  the  usual  way  in  condenmation 
proceedings.  It  is  of  no  consequence  that  in  legal  effect  such 
an  interference  would  not  constitute  a  taking  within  the  mean- 
ing of  section  1  of  the  14th  amendment  of  the  Constitution  of 
the  United  States.  (See  Saner  v.  New  Torky  206  TJ.  S.  536.) 
It  being  demonstrated,  then,  that  the  Legislature  intended 
by  section  4  of  chapter  147  of  the  Laws  of  1894,  and  by  chapter 
664  of  the  Laws  of  1897,  to  provide  for  compensation  to  those 
abutters  on  WiUis  avenue  who,  it  was  thought,  would  suffer 
damage  from  the  interference  with  their  easements  of  light,  air 
and  access,  we  are  prepared  to  construe  said  section  8,  above 
quoted,  and  to  determine  what  damages  were  to  be  awarded 
by  the  board  of  assessors,  i.  e.,  ^^  damages  caused  by  reason 
of  the  change  of  grade  of  streets  or  avenues  approaching  the 
same,"  t.  e,,  "  said  bridge  and  approaches  thereto. '^  It  is  plain 
that,  when  the  original  act  was  passed,  it  was  thought  possi- 
ble that  a  plan  might  be  adopted  which  would  necessitate  a 
change  of  grade  of  the  streets  intersecting  Willis  avenue;  and, 
with  that  possibility  in  mind,  the  Legislature  provided  for 
damage  to  property  owners  affected  by  such  change  of  grade. 
While  the  construction  of  the  viaduct  or  approach  in  the  cen- 
ter of  the  street  may  be  deemed  a  regulation  thereof,  it  is  plaia 
that  it  was  not  the  kind  of  change  of  grade  that  the  Legisla- 
ture provided  for  by  section  3.  The  street  in  front  of  the  claim- 
ant's premises  remains  at  the  old  grade.  In  the  center  of  it, 
as  widened,  is  a  structure  which  interferes  with  the  claimant's 
easements  of  light,  air  and  access.  The  Legislature  did  not 
provide  for  the  case,  and  the  court  cannot  supply  that  omicedon 
by  adopting  a  construction  which  the  statute  was  ptaroly  not 
intended  to  bear. 
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The  writ  should  be  sustained  and  the  proceedings  before  the 
board  of  assessors  dismissed. 

Ingraham,  p.  J.,  McLaughlin  and  Clarke,  JJ,,  concurred; 
LlA^ughlin,  J.,  dissented. 

LlA^ughlin,  J.  (dissenting): 

Willis  avenue  was  a  public  highway  of  the  city  of  New  York. 
The  Legislature,  by  section  1  of  chapter  147  of  the  Laws  of 
1894,  authorized  the  construction  of  a  bridge  over  the  Harlem 
river  to  connect  said  avenue,  and  a  change  of  grade  of  the  ave- 
nue to  form  an  approach  to  the  bridge  at  the  proper  elevation. 
In  order  to  afford  sufficient  street  facilities  on  the  incline 
formed  by  the  approach,  and  to  afford  access  to  the  property 
abutting  on  the  street  at  the  sides  of  the  approach  but  on  a 
lower  level,  the  Legislature  by  the  same  act  authorized  the 
condemnation  of  lands,  and  pursuant  to  such  authority  a  strip 
of  land  thirty-five  feet  iu  width  was  taken  on  either  side 
of  the  avenue,  iu  the  block  between  Southern  boulevard 
and  One  Hundred  and  Thirty-fourth  street,  for  the  purpose 
of  widening  the  avenue.  The  incline  forming  the  approach 
to  the  bridge  commenced  near  One  Hundred  and  Thirty- 
fourth  street,  and  from  that  point  toward  Southern  boule- 
vard and  the  Harlem  river  the  grade  of  seventy  feet  of  Wil- 
lis avenue,  which  was  one  hundred  feet  in  width,  was 
changed,  forming  a  permanent  obstruction  directly  ia  front  of 
the  property  of  the  respondent  company,  leaving,  however,  the 
strip  of  thirty-five  feet  so  taken  and  fifteen  feet  of  the  original 
avenue,  making  fifty  feet  of  street  in  all  between  the  remaining 
lands  of  the  respondent  company  and  the  exterior  lines  of  the 
incline  forming  the  approach  to  the  bridge.  It  is  thus  seen 
that  the  incline  forming  the  approach  to  the  bridge  was  con- 
structed wholly  within  the  exterior  lines  of  Willis  avenue  as  it 
formerly  existed,  and  that  no  part  of  it  was  nearer  than  fifteen 
feet  to  the  lands  so  condemned  to  widen  the  avenue.  It  is 
perfectly  plain,  I  think,  that  the  condemnation  commissioners 
were  not  authorized  to  make,  and  did  not  attempt  to  make,  an 
award  for  damages  to  the  lands  of  the  respondent  company 
caused  by  the  construction  of  the  approach  to  the  bridge,  which, 
App.  Div.— Vol.  CXUX.       42 
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as  has  been  seen,  opposite  the  lands  of  the  said  respondent 
company  constituted  a  change  of  grade  of  the  central  part  of 
the  avenue.  The  record  shows  that  the  condemnation  com- 
missioners followed  the  general  rule,  and  determined  the  value 
of  the  parcel  as  a  whole  before  the  taking  and  the  value  of  the 
parcel  remaining  after  the  taking  in  view  of  the  use  to  which 
the  lands  taken  were  to  be  appropriated.  The  lands  thus  taken 
were  to  be  appropriated  and  used  for  street  purposes  only;  and 
no  part  of  the  approach  or  viaduct  was  to  be  erected  thereon, 
and  there  was  to  be  no  change  of  grade  of  the  lands  thus  taken. 
In  these  circumstances  it  is  quite  clear,  I  think,  that  the 
owners  of  land,  part  of  which  was  thus  taken  in  the  block 
between  Southern  boulevard  and  One  Hundred  and  Thirty 
fourth  street,  whose  remaining  lands  abutted  on  the  street, 
were  entitled  to  an  award  by  the  board  of  assessors  of  any 
damages  caused  by  such  change  of  grade  in  front  of  their 
property,  for  by  the  express  provisions  of  section  3  of  the  act, 
the  board  of  assessors  were  commanded  to  estimate  and  award 
damages  to  each  owner  of  land  fronting  on  the  street  caused 
by  the  change  of  grade.  The  fact  that  the  Legislature  by 
section  4  of  the  act  erroneously  assumed  that,  by  the  change 
of  grade  where  there  was  to  be  a  high  steel  viaduct  between 
One  Hundred  and  Thirty-second  street  and  the  Harlem  river, 
the  easements  of  abutting  property  owners  would  there  be  taken 
for  which  they  would  be  entitled  to  damages  to  be  determined 
by  a  constitutional  condemnation  commission,  and  by  chapter 
664  of  the  Laws  of  1897  (amdg.  §  4)  extended  that  theory  to  the 
block  between  One  Hundred  and  Thirty-second  street  and  One 
Hundred  and  Thirty-third  street,  but  not  to  the  block  in  ques- 
tion, does  not  aid  the  relator,  for  if  the  erection  of  the  viaduct 
between  One  Hundred  and  Thirty-second  street  and  the  Har- 
lem river  constituted  a  taking  of  easementSy  as  the  Legislature 
plainly  supposed,  it  would  not  have  been  competent  for  the 
Legislature  to  confer  authority  on  the  board  of  assessors  to 
estimate  the  damages,  which,  doubtless,  accounts  for  those 
damages  having  been  sent  to  a  constitutional  condenmation 
commission.  The  Legislature  had  fully  conferred  authority 
on  the  board  of  assessors  to  ascertain  and  award  damages 
for  a  change  of  grade^  and  that  authority  remained  appU- 
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cable  to  lands  in  the  block  between  Southern  botdevard 
and  One  Hundred  and  Thirty-fourth  street,  where  the  Legis- 
lature evidently  considered  that  since  the  incline  started 
just  above  that  block  it  there  only  constituted  a  change. 
A  change  of  grade  for  a  street  use,  however,  does  not  consti- 
tute a  taking  of  private  easements  for  which  compensation 
must  be  made.  {Savsr  v.  New  York,  206  TJ.  S.  536; 
180  N.  T.  27;  90  App.  Div.  36.)  The  Legislature,  therefore, 
was  under  no  obligation  in  the  case  at  bar  either  to  provide  for 
an  award  of  damages  for  interference  with  easements  or  for 
the  change  of  grade,  either  by  the  condemnation  commission- 
ers or  the  board  of  assessors;  but  it  evidently  intended  to  pro- 
vide for  both,  and  it  was  competent  for  it  to  do  so.  I  find 
nothing  in  the  amendments  to  the  act  indicating  that  the  Leg- 
islature intended  to  repeal  the  authority  of  the  board  of  assess- 
ors to  award  damages  for  the  change  of  grade,  which,  I  think, 
was  originally  clearly  conferred  with  respect  to  Willis  avenue 
by  section  3  of  the  act.  By  the  original  act  the  authority  to 
award  such  damages  was,  upon  an  erroneous  theory,  as 
already  stated,  conferred  upon  the  condemnation  commissioners 
with  respect  to  lands  abutting  on  the  avenue  between  the 
Harlem  river  and  One  Hundred  and  Thirty-second  street,  and 
such  authority  was  later  extended  to  the  next  block  to  the  north 
(Laws  of  1897,  chap.  664,  amdg.  §  4),  but  the  authority  conferred 
upon  the  board  of  assessors  by  section  3  of  the  original  act  with 
respect  to  damages  for  changes  of  grade  in  other  blocks  was 
not  only  never  repealed,  but  it  was  re-enacted  by  chapter  607 
of  the  Laws  of  1901  (amdg.  §  3).  I  am  of  opinion,  therefore, 
that  the  board  of  assessors  were  authorized  to  award  damages 
for  the  change  of  grade  of  Willis  avenue  caused  by  the  incline 
forming  the  approach  to  this  bridge,  and  I  vote  to  aflton  the 
proceeding  and  to  dismiss  the  writ. 

Writ  sustained  and  proceedings  before  the  board  of  assessors 
dismissed.     Order  to  be  settled  on  notice. 
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The  People  op  the  State  of  New  York  ex  r&l.  Thk  Ctty  of 
New  York,  Eelator,  v.  Julia  E.  Goossen  and  Ras^sBT  MvH 
and  Others,  Composing  the  Board  of  Assessors  of  tb,^  City  o 
New  York,  Eespondenta 

First  Department,  March  22, 1912. 

See  head  note  in  People  ex  rel.  City  of  New  York  v.  tofwf^^^*  ^^ 

(ante,  p.  651).  ^- 

Certiorari  issued  out  of  the  Supreme  Court  and 
the  2d  day  of  June,  1905,  directed  to  Bobert  Muh^--^ 
composing  the  board  of  assessors  of  the  city  of  Ne^^^  -^^       ^^ 
manding  them  to  certify  and  return  to  the  office  of  ^^s  cleork  of 
the  county  of  New  York  all  and  singular  their  proceedings  h^ 
in  relation  to  the  claim  of  Julia  E.  GKx)ssen  for  damafiT^®  caxiaea 
by  the  change  of  grade  in  a  city  street. 

Clarence  L.  Barbery  for  the  relator. 

Morgan  J.  O^Brien  of  coimsel  [A.  C.  dh  F.  W.  Ho/ 
attorneys],  for  the  respondents. 

Per  Curiam: 

For  the  reasons  stated  in  the  opinion  in  People  ex 
of  New   York  v.   Sandrock  R.   Co.  (149  App.    Di-^ri- 
decided  herewith,  the  writ  should  be  sustained  and  tsg^ 
ceedings  before  the  board  of  assessors  dismissed. 

Present —  Ingraham,  P.  J.,  McLaughld^,  Laughlin,  Oi^ 
and  MmLER,  JJ.;  Laughlin,  J.,  dissented. 

Writ  sustained  and  proceedings  before  the  board  of 
dismissed.    Order  to  be  settled  on  notice. 
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The  People  of  the  State  op  New  York  ex  rel.  The  City  op 
New  York,  Eelator,  v,  Bronx  Bath  Company  and  Eobert 
MuH  and  Others,  Composing  the  Board  of  Assessors  of  the 
City  of  New  York,  Eespondents. 

First  Department,  March  22,  1912. 

See  head  note  in  People  ex  rel.  City  of  New  York  v.  Sandrock  IL  Co, 
(ante,  p.  651). 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  2d  day  of  Jime,  1905,  directed  to  Eobert  Muh  and 
others,  composing  the  board  of  assessors  of  the  city  of  New 
York,  commanding  them  to  certify  and  return  to  the  office  of 
the  clerk  of  the  county  of  New  York  all  and  singular  their 
proceedings  had  in  relation  to  the  claim  of  the  Bronx  Bath  Com- 
pany for  damages  caused  by  the  change  of  grade  in  a  city 
street. 

Clarence  L.  Barber ^  for  the  relator. 

Morgan  J.  O^Brien  of  counsel  [A.  C.  &  F.  W.  Hottenrothy 
attorneys],  for  the  respondents. 

Per  Curiam: 

For  the  reasons  stated  in  the  opinion  in  People  ex  rel.  City 
of  New  York  v.  Sandrock  R.  Co.  (149  App.  Div.  651), 
decided  herewith,  the  writ  should  be  sustained  and  the  pro- 
ceedings before  the  board  of  assessors  dismissed. 

Present  —  Ingraham,  P.  J,,  McLaughlin,  Laughlin, 
Clarke  and  Miller,  JJ.;  Laughun,  J.,  dissented. 

Writ  sustained  and  proceedings  before  the  board  of  assessors 
dismissed.    Order  to  be  settled  on  notice. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Cmr 
OF  New  York,  Eelator,  v,  Ole  Olssen  and  Robert  Muh  and 
Others,  Composing  the  Board  of  Assessors  of  the  City  of 
New  York,  Respondents. 

First  Department,  March  22,  1912. 

See  head  note  in  People  ex  rel.  City  of  New  York  v.  Sandrock  JR.  Co. 
{ante,  p.  651). 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  2d  day  of  June,  1905,  directed  to  Robert  Muh  and  others, 
composing  the  board  of  assessors  of  the  city  of  New  York,  com- 
manding them  to  certify  and  return  to  the  ofl&oe  of  the  clerk  of 
the  county  of  New  York  all  and  singular  their  proceedings  had 
in  relation  to  the  claim  of  Ole  Olssen  for  damages  caused  by 
the  change  of  grade  in  a  street. 

Clarence  L.  Barbery  for  the  relator. 

Morgan  J.  O^Brien  of  counsel  [A.  C  &  F.  TFl  Hottenrothy 
attorneys],  for  the  respondents. 

Per  Curiam: 

For  the  reasons  stated  in  the  opinion  in  People  ex  rel.  City 
of  New  York  v.  Sandrock  R,  Co.  (149  App.  Div.  651), 
decided  herewith,  the  writ  should  be  sustained  and  the  proceed- 
ings before  the  board  of  assessors  dismissed. 

Present  —  Ingraham,  P.  J.,  McLaughlin,  Laughun, 
Clarke  and  Miller,  JJ.;  Laughun,  J.,  dissented. 

Writ  sustained  and  proceedings  before  the  board  of  assessors 
dismissed.    Order  to  be  settled  on  notice. 
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Solomon  Rosenfeld,  Plaintiff,  v.  Samuel  W.  Peck,  Defendant. 

First  Department,  March  22,  1912. 

Husband  and  wife  —  action  against  husband  to  recover  for  goods  sold 
wife  —  question  for  jury  —  evidence. 

Where,  in  an  action  by  a  tradesman  to  recover  for  goods  sold  to  defend- 
ant's wife,  it  appeared  that  at  the  time  of  the  purchase  the  defendant 
and  his  wife  were  living  together;  that  defendant  was  a  man  of  means 
in  the  habit  of  making  his  wife  a  liberal  allowance  for  her  x)er8onal 
uses;  that  the  goods  for  which  suit  was  brought  were  of  the  same  general 
character  as  the  wife  had  been  in  the  habit  of  buying,  and  that  the  bill 
was  made  out  to  the  wife,  it  is  for  the  jury  to  say  whether  the  articles 
were  necessaries  and  whether  they  were  sold  on  the  husband's  credit  or 
on  that  of  his  wife.    A  dismissal  of  the  complaint  was  error. 

Evidence  that  long  after  the  purchases  in  question  the  husband  inserted 
a  notice  in  a  newsx)aper  that  he  would  no  longer  be  responsible  for  his 
wife's  bills  was  inadmissible. 

Ingkaham,  p.  J.,  and  Laughlik,  J.,  dissented,  with  opinion. 

Motion  by  the  plaintiff,  Solomon  Eosenfeld,  for  a  new  trial 
upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance  upon  the  verdict  of  a 
jury  in  favor  of  the  defendant  rendered  by  direction  of  the 
court  after  a  trial  at  the  New  York  Trial.  Term  in  January, 
1909. 

Max  D.  SteueVy  for  the  plaintiff. 

Sol.  Kohriy  for  the  defendant. 

Scott,  J. : 

This  is  an  action  by  a  tradesman  to  recover  for  goods  sold  to 
defendant's  wife.  At  the  close  of  the  whole  case  the  complaint 
was  dismissed.  The  exceptions  raised  the  question  whether 
the  case  should  not  have  been  submitted  to  the  jury. 

At  the  time  of  the  purchase  the  defendant  and  his  wife  were 
Uving  together  in  the  city  of  New  York.  The  defendant  was  a 
man  of  means,  enjoying  a  large  income  and  had  been  in  the 
habit  of  making  his  wife  a  liberal  allowance  for  her  personal 
uses,  and  occasionally  supplementing  the  usual  allowance  by 
giving  her  other  sums  of  considerable  size. 
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icles  of  clothing  for  which  suit  is    ^\fe,  ^^^ of      i< 


general  character  as  those  which  th^  ^ 
husband's  knowledge,  had  been  in  t^  ^^ 
earing.    They  certainly  were  n*^*  r^o-r*^^ 
but  we  think  that  a  question 
ther  or  not  they  were  necessaries  in 


They  certainly  were  not  ^^<^^^0^  ^^^p0  ^ 
think  that  a  question  of  tact  ^^  e^^^/^f 
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articles  of  dress  suitable  to  the  wife's    ^\.^0^^^C 
nd's  means  and  their  standards  of     ^^  4.  "^ 

himself  had  adopted  and  approved, 
ience  presented  on  behalf  of  plaintiflf 

finding  that  the  goods  were  of  a  kinr 
3  been  used  by  the  wife,  and  were  appro;^ 
life  and  the  wonted  style  of  living  of  de: 

It  was  then  open  to  the  husband  to 
3  the  wife  was  amply  supplied  with  arl 
acter  as  those  purchased,  or  that  she  h^^' 
h  sufficient  money  to  pay  cash  therefo:: 
Weaver,   176  N.  Y.  78-82.)    This,   ho^i^ 

defense.     In  our  opinion  it  was  for  the 
r 

?^hich  that  word  is  used  in 
^vhether  or  not  the  husband  had  succeeded 
cts  relied  upon  in  defense.     It  was  error  r 
biese  questions  as  matter  of  law.  ^j^ 

question  in  the  case  is  whether  or  not  tt^    ^ 
)n  the  faith  of  the  husband's  credit  or  on  i\i^-^^,^^^ 
here  again,  as  we  consider,  the  question  wfT^ 
le  jury.    While  the  bill  was  made  out  to 
flf  testified  in  effect  that  he 
e  defendant's  credit,  and  while 
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If  a  wife  is  ^^^* 
ant  to  trade,  with  whom  she  is  acquainted  and  ^5^^^   '^A'  ^^^^ ^ 
has  been  accustomed  to  trade  upon  the  credit  of  \    r^  4"  ^  4^ 
he  may  still  continue  to  do  so  until  the  husba     -^^^^  ^^ 
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3e  prohibiting  the  merchant   from 
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that,  under  the  circumstances,  a  jury  might  find  that  the  hus- 
band had  impliedly  authorized  his  wife  to  purchase,  on  credit, 
goods  of  the  character  that  she  had  been  in  the  habit  of 
buying. 

The  proof  that  long  after  the  purchases  in  question  the 
husband  had  inserted  in  a  Paris  newspaper  a  notice  that  he 
would  no  longer  be  responsible  for  his  wife's  bills  was  properly 
rejected,  and  the  plaintiff  can  take  nothing  by  his  exception 
thereto. 

We  think,  however,  that  the  exceptions  must  be  sustained 
and  a  new  trial  ordered,  with  costs  to  plaintiff  to  abide  the 
event,  for  the  error  of  the  court  in  refusing  to  submit  to  the 
jury  the  questions  of  fact  above  indicated. 

Clarke  and  Milleb,  JJ.,  concurred;  Ingraham,  P,  J.,  and 
Laughun,  J.,  dissented. 

Ingraham,  P.  J.  (dissenting): 

I  think  this  judgment  should  be  affirmed.  The  complaint 
alleges  that  between  the  16th  of  April,  1907,  and  the  22d  of 
May,  1907,  the  plaintiff  rendered  services  to  the  defendant,  at  his 
request,  in  the  making  up  one  brown  leather  coat,  one  blue  and 
white  suit,  one  blue  taffeta  coat,  one  pique  suit  and  one  white 
serge  suit,  and  that  the  plaintiff  then  and  there  furnished  the 
material  necessary  to  the  said  work  and  incident  thereto  upon 
like  request.  There  is  no  allegation  in  the  complaint  that  the 
goods  furnished  were  clothing  for  the  defendant's  wife  or  were 
necessaries  furnished  to  the  wife,  the  cause  of  action  being 
solely  based  upon  the  allegation  that  the  goods  in  question  were 
furnished  to  the  defendant  at  his  request  and  for  which  he 
either  expressly  or  impliedly  promised  to  pay.  Plaintiff  proved 
that  he  furnished  these  goods  to  the  defendant's  wife,  who  was 
at  that  time  living  with  him  in  the  city  of  New  York.  The 
evidence  shows  conclusively  that  the  goods  sold  and  delivered 
were  charged  to  the  wife  and  it  was  the  wife  and  not  the 
defendant  to  whom  the  plaintiff  looked  for  payment.  There  is 
no  evidence  that  the  defendant  ever  knew  that  his  wife  had 
purchased  goods  of  the  plaintiff;  that  he  ever  recognized  her 
authority  to  make  such  purchases  by  paying  her  bills  on  former 
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purchases,  but  the  evidence  is  undisputed  tfa^  ■^    ^^^      y»    r  with 
had  furnished  his  wife  with  ample  means  to    j>i'OV^i^  ^^ 

clothing  and  other  necessaries.     If  any  ^''^^^^■-'^'^^^^^^^j     vrben 
indulged  in  it  must  be  that  the  wife  had  paid  for  ^^^^^^^^     ^y.^ 
formerly  purchased  by  her  from  the  moneys    STxpp"^^      ^ 
defendant  for  that  purpose.     There  is  absolutely  ^'^^  ^^^"^  ,, 

justify  a  finding  that  the  wife  assumed  to  act  ajs  lior  rixi^         ^ 
agent  in  the  purchase  of  these  goods  or  that  the  j>Iain.*xli: 
upon  the  husband's  credit  in  furnishing  the  goods  to  "tt^^  ^   ^o4-    sl- 
ant's wife.    I  understand  that  it  is  now  settlect    ^^"^    trus 
that  the  mere  fact  that  a  man  and  his  wife  are  l^'^^^^^S'  *^^8^ 
is  not  sufficient  to  justify  a  finding  that  the  wi€fe  Tvas  author- 
ized to  purchase  goods  as  the  husband's  agent,  and  tlx^t  xn  tn 
absence  of  some  evidence  that  the  goods  purchased   f>y  b^^  ^^^ 
the  authority  of  the  husband  or  of  some  knowled^P^    ^J^ 
husband  of  the  purchase,  or  some  act  of  the  husb*^^^ 
which  authority  to  make  such  purchases  for  him  can 
the  husband  is  not  liable  upon  the  theory  of  agency, 
edly  such  agency  could  be  presumed  from  the  f ai^ 
wife  had  purchased  on  the  husband's  account  from  a   ^*-^ 
and  the  husband  had  ratified  the  purchase  by  payiB^^^^^^^"^^^^ 
or  by  other  acts  from  which  a  tradesman  could  im 
authority;  but  the  mere  fact  of  the  existence  of  the  r^^ 
not  sufficient  to  justify  a  finding  of  agency.     In  this 
have  no  evidence  that  the  husband  ever  paid  for 
clothing  purchased  by  his  wife  from  either  the  plaintii 
predecessor  in  business  nor  is  any  other  fact  prov 
would  justify  a  finding  that  the  defendant  had  knowl 
his  wife  had  made  these  purchases  of  the  plaintiff  or  hii-fc 
cesser  in  business  or  in  any  way  gave  to  his  wife  e: 
implied  authority  to  make  purchases  of  clothing  for  his 
I  do  not  think  that  the  question  whether  these 
necessaries  is  at  all  involved  in  this  case  as  there  is  no 
tion  in  the  complaint  that  they  were  necessaries  nor  d« 
evidence  show  that  they  were.     On  the  contrary,  the 
puted  evidence  is  that  the  defendant  had  supplied  his  wi-3^ 
ample  means  to  purchase  the  necessary  clothing;  that  sC^^ 
on  hand  at  the  time  of  the  purchase  clothing  which  was 
sufficient  for  her  purposes;  and  there  was  absolutely  i 
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dence  to  justify  the  jury  in  finding  that  the  husband  was  liable 
to  the  plaintiff  for  the  goods  purchased  by  his  wife. 

I  think,  therefore,  the  court  was  justified  in  directing  a 
verdict  for  the  defendant  and  that  the  judgment  should  be 
affinned. 

Laughun,  J.,  concurred. 

Exceptions  sustained,  new  trial  ordered,  costs  to  plaintiff  to 
abide  event.    Order  to  be  settled  on  notice. 


William  F.  Spencer,  Respondent,  v.  James  D.  Hardin, 

Appellant. 

First  Department,  March  22,  1912. 

Appeal  from  order  denying  new  trial  —  absence  of  exceptions  —  weight 
of  evidence  —  theory  of  trial  —  sale  —  failure  to  demand  delivery  — 
damage— value  of  stock —erroneous  charge. 

On  an  appeal  from  an  order  denying  a  motion  for  a  new  trial  the  Appel- 
late Division  may,  notwithstanding  absence  of  exceptions,  consider  the 
weight  of  evidence  and  the  question  as  to  whether  the  case  was  tried 
upon  a  wrong  theory. 

Where  a  contract  to  sell  shares  of  stock  named  no  time  for  delivery,  a 
demand  is  necessary  in  order  to  put  the  seller  in  default. 

Where  no  demand  for  delivery  was  made  before  the  stock  became  value- 
less through  the  failure  of  the  corporation,  it  is  error  to  charge  in  sub- 
stance that  if  the  contract  was  made  and  there  was  no  delivery  the 
buyer  is  entitled  to  recover  the  price  of  the  stock  at  the  time  of  the 
contract. 

Moreover,  where  the  stock  was  not  listed  on  an  exchange  and  there  was 
no  open  market  therefor  the  amount  of  damages  for  the  breach  of 
contract  of  sale  is  for  the  jury. 

Appeal  by  the  defendant,  James  D.  Hardin,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in 
the  ofl&ce  of  the  clerk  of  the  county  of  New  York  on  the  5th 
day  of  April,  1911,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  6th  day  of  April, 
1911,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 
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George  H.  Fletcher ^  for  the  appellant. 
Joseph  M.  Baum,  for  the  respondent. 

3C0TT,  J.:  f^iilixi^  of 

The  action  is  brought  to  recover  damages  for   ***^y^^  capi*^ 
lefendant  to  deliver  to  plaintiff  100,000  shares    ^^  .^bich, 

itock  of  the  Branch  Mint  Mining  and  Milling  Co^ip^^^  '  a^ree- 
IS  plaintiff  alleges,  he  purchased  in  May,  1905-  -vrbi^*^ 

nent  for  sale  is  said  to  have  been  an  oral  on.^^  ^^    -  T^lie 

)laintiflf  and  defendant  alone  are  able  to  testify  ^^^^^-^^  it.      It 
-ormer  alleges  that  the  sale  was  made,  the  latter  S^^  hvit  i^ 

s  not  claimed  that  the  enterprise  was  a  fraudulent^         .    ^    ^  ^j2 
iltimately  proved  to  be  a  failure.    The  company  h^^  ^^^    ,  ^^ 
enormous  amoxmt  of  stock,  mainly  or  wholly  to     d^tou     ^^^ 
vho  was  engaged  in  and  about  the  year  1906  in  selling  ^^^^  ^ 
ihrough  the  efforts  of  plaintiflf,  who  was  compens»f^==^" 
lervices.    The  price  at  which  the  stock  was  offered 
ic  investors  was  fifteen  cents  per  share,  and  apparent^:^' 
liderable  amount  was  sold  by  defendant  at  that  figure,  ^b- 
>n  occasion,  he  was  able  to  buy  back  shares  at  a  muc 
nice.    The  stock  was  not  listed  on  any  exchange, 
vas  no  open  market  for  it. 

There  is  a  notable  lack  of  exceptions  in  the  record, 
appeal  from  the  order  denying  the  motion  for  a  new 
ire  authorized  to  consider  the  weight  of  the  evidence 
[uestion  whether  or  not  the  case  was  tried  upon 
Ooldman  v.  Swartwouty  117  App.  Div.  186, 

Whether  or  not  any  contract  was  ever  made  *^«  ^j^iuj^  ^^^      j 
estimony  of  the  interested  parties  and  so  far  the  evidenc^^^T     ^^:: 
>e  said  to  be  equally  balanced.    From  the  time  the  sale : 
o  have  been  made  until  after  the  failure  of  the  enterpr 
)een  demonstrated  plaintiflf  and  defendant  apparently  remp  - 
►n  terms  of  intimacy  and  engaged  in  frequent  corresponc^^^^^^^ 
elating  to  the  affairs  of  the  company.     It  is  very  sigi3Li^^^-^>^^^ 
hat  in  all  this  correspondence  no  reference  is  made  to  anj^"^^  "^^^ 
)t  stock  to  plaintiflf  or  any  claim  he  had  to  a  delivery  of 
ipon  such  sale. 

If,  however,  plaintiflP's  version  of  the  sale  be  accepted  as 


onawrongtj^^         ^^ 

5,188)  ^^^4^^^^ 

ade  rests  upo:-^^^^Zr>^^^^^^ 
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no  time  was  agreed  upon  within  which  the  stock  was  to  be 
delivered,  and  in  order  to  put  defendant  in  default  a  demand 
was  necessary.  Plaintiff  attempted  to  prove  such  a  demand  in 
July,  1905,  but  it  is  evident  that  if  any  demand  was  then 
made  it  was  waived,  and  not  persisted  in.  A  formal  demand, 
and  the  only  one  clearly  proven,  was  made  in  1908  after  the 
enterprise  had  failed  and  the  stock  doubtless  had  become 
valueless. 

The  court  did  not  leave  the  question  of  damages  to  the  jury, 
but  charged  that  if  it  was  found  that  the  contract  of  sale  had 
been  made  (non-delivery  being  admitted)  plaintiff  was  entitled 
to  recover  the  value  of  the  stock  estimated  at  fifteen  cents  per 
share.  This  was  doubtless  upon  the  theory  that  if  the  stock 
had  been  delivered  when,  or  shortly  after,  the  sale  had  been 
made  the  plaintiff  would  have  been  able  to  sell  it  at  the  price 
named.  If,  however,  as  we  consider,  defendant  was  not  in 
default  until  the  formal  demand  was  made  upon  him  in  1908, 
the  verdict  rendered  under  this  charge  was  much  too  large, 
and  in  any  event,  since  there  was  never  an  open  market  for 
the  stock,  the  question  of  the  amount  of  damages  was  for  the 
jury. 

We  are,  therefore,  of  the  opinion  that  the  verdict  was  arrived 
at  by  the  application  of  an  erroneous  rule  of  damages,  and  that 
the  judgment  cannot  be  sustained  upon  the  evidence.  It  will, 
therefore,  be  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Inqraham,  p.  J.,  Laughlin,  Clarke  and  Mhxer,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Egbert  S.  Smith,  Appellant,  v.  Max  Rubel., 


Ueapo» 


dent- 


First  Department,  March  22,  1912. 
DiBcovery  —  inspection  of  books  of  insolvent  corpora'ti^^^ 

The  plaintiff  in  an  action  for  damages  resulting  from  false      "^c^"  ^ao^  stocK  o^ 
whereby  the  defendant,  an  individual,  induced  him  to  p-^txrcxi  ^  jeaxu- 

a  corix>ration  which  subsequently  became  bankrupt,  is  etM  ti'tl^*^^     ^^iBXif'B 
ing  that  the  books  of  the  corporation  have  come  into  -^1^^   ^  ^^  to 

hands,  to  inspect  them  in  order  to  enable  him  to  prove     ^1*^  ' 
which  the  fal^  representations  were  made. 

rhe  examination  should  not  be  denied  on  the  ground  of  Isu^b^^^ 
the  motion  therefor  was  not  made  until  the  case  was  aboii^ 
if  the  plaintiff  learned  that  the  books  were  in  the  defendaal 
only  a  few  days  before  the  motion  and  the  defendant  h^  " 
prejudiced  by  the  delay. 

Appeal  by  the  plaintiflP,  Robert  S.  Smith,  from  as 
the  Supreme  Court,  made  at  the  New  York  Special 
sntered  in  the  office  of  the  clerk  of  the  county  of  Ne\ 
the  7th  day  of  February,  1912,  denying  the  plaintiflE^"^j^r^^ 
for  a  discovery  and  inspection  of  certain  books.  s 

Harold  NathaUy  for  the  appellant.  V       T" 

David  C,  Hirsch,  for  the  respondent. 

Scott,  J. : 

The  action  is  for  damages  for  alleged  false  represej 
whereby,  as  it  is  said,  defendant  induced  plaintiff  to  p 
stock  in  a  corporation  which  has  smce  become  bankrupted 
allegations  related  to  the  condition  of  the  corporate 
\ralue  of  the  assets  and  the  book  value  of  its  stock.     Si 
bankruptcy  the  defendant  has  come  into  possession  »> 
books  of  the  corporation,  and  the  plaintiff  seeks  to  prcc:^' 
them  the  true  facts  as  to  which,  as  it  is  said,  the  def < 
made  the  false  representations.     The  application  was  d*  -^^ 
as  appears  from  the  order,  because  of  plaintiff's  laches     ^^~ 
presumably  on  the  fact  that  the  application  for  inspectioi**^^^ 
not  made  until  the  cause  was  about  to  be  tried.     The  d^  ^^ 
ant  does  not  appear  to  have  been  prejudiced  by  the  delay^^-C-i 
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it  affirmatively  appears  that  plaintiff  only  learned  that  the 
books  were  in  defendant's  possession  two  or  three  days  before 
the  motion  was  made.  In  so  far  as  appears  there  was  no  rea- 
son why  plaintiff  should  have  assumed  that  the  books  had  been 
delivered  to  defendant.  The  books  are  not  defendant's  any 
more  than  they  are  plaintiff's  and  we  see  no  reason  why 
plaintiff  should  not  be  allowed  to  inspect  them  before  trial. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted. 

Ingraham,  p.  J.,  Laughlin,  Clarke   and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 


The  People  op  the  State  of  New  York  ex  rel.  The  New 
York  Edison  Company,  Eelator,  v.  William  E.  Willcox 
and  Others,  Respondents. 

First  Department,  March  29,  1912. 

Certiorari  —  record  —  omission  of  return  —  remedy  where  return 

defective. 

A  record  in  the  Appellate  Division  on  certiorari  directed  to  the  Public 
Service  Commission  and  to  a  public  service  corporation  should  contain 
the  return  of  the  latter  as  well  as  that  of  the  Commission. 

The  remedy  of  the  relator  if  the  return  were  defective  or  contained 
improper  matter  was  a  motion  for  a  further  return,  and  in  the  absence  of 
such  motion  the  return  cannot  be  excluded  from  the  record. 

Motion  to  dismiss  a  writ  of  certiorari  or  that  the  printed 
record  filed  by  the  relator  be  corrected  by  adding  to  it  the  duly 
certified  copy  of  the  return  to  said  writ  made  by  the  Long  Acre 
Electric  Light  and  Power  Company  and  filed  with  the  clerk  of 
the  county  of  New  York  on  January  12,  1912. 

Oraham  &  UAmoreaux^  for  the  motion. 

Morgan  J.  O^Brien  and  Henry  J,  Hem^nens,  opposed. 
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may  be  reviewed  and  corrected  on  the  merits  in 
and  your  proceedings  and  orders  may  be  reviewed 
rected  and  said  orders  vacated  and  annulled  if  to 
it  shaU  seem  just  and  proper.''     In  response  to 
the  Public  Service  Commission  made  and  filed  its 


jjiret  xiepartment,  Marcn,  a»ia.      -  ' 

Per  Curiam:  ^^  ^^3^-. 

The  relator  obtained  from  the  Supreme  Cour*  ^  ^vr*    a±si,to  of 
orari  directed  to  the  Public  Service  Commission  of  'ta^  Elec- 

New  York  for  the  First  District  and  to  the  I^orxg^  .Aox«     ita^ls 
trie  Light  and  Power  Company.    After  the  nao^BBa^y         'tHin 
the  writ  commanded  those  to  whom  it  was  addjr&0^^^       rtifv 
twenty  days  after  the  service  of  the  writ  that  theX   ^^  •    .   -^^ 

and  return  aU  and  singular  your  proceedings  and    d^c 
had  and  made  in  the  premises,  together  with  all  tG&t0Xxy^<>'^y 
evidence,  both  documentary  and  otherwise,  upo^^    -^xuc      j" 
proceeded  or  arrived  at  your  determination  in  th0   j>j-iexruBe» 
the  end  that  your  determination  and  action  in  tb^  j>rexii 

tbAt    VP^^t 
TGttxrtx  as 

prescribed  by  the  writ.    The  Long  Acre  Electric  Lf^^*  ^^ 
Power  Company  also  made  and  filed  a  return  to  this  wri^ 
relator,  disregarding  the  return  of  the  Long  Acre  Co^^ 
caused  the  papers  to  be  printed  and  filed  which  con 
petition  for  the  writ  and  the  instruments  thereto 
the  writ  itself,  and  the  return  by  the  Public  Service  C^ 
sion,  but  did  not  print  and  file  the  return  of  the  Lon^^=^=^^ 
Company. 

By  section  2134  of  the  Code  of  Civil  Procedure  it  is  ^r^' 
that  ^'  the  clerk,  with  whom  a  writ  of  certiorari  is  file^^^ 
each  person,  upon  whom  a  writ  of  certiorari  is  served,    ^ 
must  make  and  annex  to  the  writ,  or  to  the  copy  thereof  ^^-^^ 
upon  him,  a  return,  with  a  transcript  annexed,  and  certifie^^  ^^   ^^"^^^     v 
him,  of  the  record  or  proceedings,  and  a  statement  of  the  otJ^        '^^'^[^^^<^ 
matters,  specified  in  and  required  by  the  writ."     Section  2.*^^- 
of  the  Code  of  Civil  Procedure  authorizes  the  court  to  di 
further  return  if  the  return  is  defective  and  to  enforce  9  yd£^ 
making  of  the  return.     Section  2137  of  the  Code  of  Civil  V^^^ 
cedure  provides  for  bringing  in  a  third  party  specially  ai^^^^ 
beneficially  interested  in  upholding  the  determination  to        >^  ^ 
reviewed.    And  section  2138  of  the  Code  of  Civil  Procedure  pr^     ^^ 
vides  that  the  cause  must  be  heard  at  a  term  of  the  Appella^^^^ 
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Division  of  the  Supreme  Court  upon  the  writ  and  return  and 
the  papers  upon  which  the  writ  was  granted. 

The  Long  Acre  Company  having  been  made  a  party  to  the 
proceeding,  and  having  by  the  writ  been  required  to  make  a 
return,  its  return  became  a  part  of  the  proceeding  upon  which 
the  matter  was  required  to  be  heard,  and  we  think,  therefore, 
that  the  return  of  the  Long  Acre  Company  should  be  part  of 
the  record  upon  the  appeal.  If  the  return  is  defective  or  con- 
tains matter  improperly  inserted  the  relator  could  have  made 
a  motion  to  have  it  corrected,  but  no  such  motion  having  been 
made,  we  think  the  return  must  be  included  in  the  papers  upon 
which  the  proceeding  is  to  be  determined. 

The  motion  is,  therefore,  granted  to  the  extent  of  requiring 
the  relator  to  annex  to  the  printed  papers  upon  which  the  pro- 
ceeding is  to  be  heard  a  copy  of  the  return  of  the  Long  Acre 
Electric  Light  and  Power  Company. 

Present  —  Ingraham,  P.  J.,  McLaughlin,  Clarke,  Scott 
and  DowLiNG,  JJ. 

Motion  granted  to  extent  stated  in  opinion. 


The  S.  H.  Pomeroy  Company,  Appellant,  v.  Wells  Brothers 
Company  of  New  York,  Eespondent. 

The  S.  H.  Pomeroy  Company,  Appellant,  v.  Wells  Brothers 
Company  of  New  York,  Respondent. 

First  Depaxtment,  March  22,  1912. 

Pleading  —  bill  of  partictdara  —  when  biU  sufficient  —  costs — 

amendment. 

The  plaintiff  in  an  action  to  recover  for  the  breach  of  the  defendant's  con- 
tract to  buy  articles  to  be  manufactured  by  the  plaintiff  for  the  con- 
struction of  a  building,  claiming  that  he  had  x>artially  executed  the 
contract  before  the  defendant  repudiated  it,  should  not  be  required  to 
give  a  biU  of  particulars  stating  the  number  of  men  employed  by  him 
and  who  would  probably  have  been  employed  in  completing  the 
contract. 

App.  Div.— Vol.  CXLIX.        43 
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The  plaintifF  should  not  be  charged  with  ten  dollars  costs  as  a  condition 
requiring  the  defendant  to  accept  his  bUl  of  particulars  where  the  bill  as 
originally  served  on  the  defendant's  demand  was  proper. 

Where  the  bill  of  particulars  served  on  demand  was  sufficient  an  order 
requiring  the  bill  of  particulars  should  not  contain  a  clause  precluding 
the  plaintiff  from  introducing  evidence  of  the  particulars  required  by 
the  order. 

The  plaintiff  should  not  be  charged  with  costs  as  a  condition  for  an 
amendment  of  his  complaint,  if  the  cause  of  action  is  not  changed  and 
the  amendment  would  have  been  allowed  at  trial  if  justified  by  the 
proof. 

Appeal  by  the  plaintiff,  The  S.  H.  Pomeroy  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  November,  1911. 

Appeal  by  the  plaintiff.  The  S.  H.  Pomeroy  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special  ' 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  29th  day  of  December,  1911. 

Lewis  jB.  ConkliUy  for  the  appellant. 

Robert  B.  Knowles^  for  the  respondent. 

Scott,  J. : 

The  plaintiff  appeals  (1)  from  an  order  requiring  it  to  serve  a 
bill  of  particulars,  and  (2)  from  an  order  requiring  defendant, 
upon  terms,  to  accept  a  bill  of  particulars  and  supplemental 
bill  tendered  by  plaintiff,  and  precluding  plaintiff  from  intro- 
ducing any  evidence  and  giving  any  testimony  upon  the  trial 
of  the  action  as  to  any  facts  not  set  forth  in  the  bill  of  particu- 
lars, and  also  permitting  plaintiff,  upon  terms,  to  amend  its 
complaint  by  increasing  the  damages  sued  for. 

The  complaint  alleges  that  defendant  and  plaintiff  entered 
into  an  agreement  whereby  the  latter  was  to  manufacture  and 
furnish  certain  articles  to  be  used  in  the  construction  of  a  build- 
ing; that  after  plaintiff  had  proceeded  to  execute  the  contract 
the  defendant  repudiated  it  and  refused  to  carry  it  out.  The 
action  is  for  damages  for  the  refusal  to  permit  plaintiff  to  com- 
plete the  contract,  and  the  amount  of  damages  claimed  is  based 
upon  the  difference  between  the  contract  price  and  what  it 
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would  have  cost  plaintiff  to  complete.  The  allegation  is  that 
plaintiff  had  spent  $1^000  in  fulfillment  of  the  oontract  before 
defendant  repudiated  it,  and  that  the  whole  cost  to  plaintiff  of 
completing  the  oontract  would  not  have  exceeded  $11,000. 

With  the  answer  defendant  demanded  a  bill  of  particulars. 
Plaintiff  attempted  to  comply  with  this  demand  and  served  a 
bUl  and  amended  bill.  Being  dissatisfied  with  these,  defend- 
ant returned  them  and  moved  for  a  bill  of  particulars,  which 
motion  resulted  in  the  order  fii-st  appealed  from.  Pending  the 
appeal  from  that  order  plaintiff  served  an  unusually  complete 
bill  of  particulars,  which  the  defendant  returned  as  failing  to 
comply  with  the  order.  Upon  a  motion  that  defendant  be 
required  to  accept  the  bill  of  particulars,  the  second  order 
appealed  from  was  made. 

The  order  for  the  bill  of  particulars  required  plaintiff  to  state, 
among  other  things,  the  number  of  men  employed  in  perform- 
ing the  work  costing  one  thousand  dollars  actually  done  imder 
the  contract,  and  the  number  of  men  that  would  have  been 
employed  if  plaintiff  had  been  permitted  to  complete  the  con- 
tract. This,  we  think,  was  more  than  defendant  was  entitled 
to,  and  plaintiff's  excuse  for  not  complying  with  this  part  of 
the  order  which  it  incorporated  into  the  bill  of  particulars  seems 
to  be  entirely  reasonable.  The  order  for  the  bill  of  particulars 
must,  therefore,  be  modified  by  striking  out  the  requirement 
that  the  plaintiff  state  the  number  of  men  employed,  and  that 
probably  would  have  been  employed  to  complete  the  contract, 
and  as  so  modified  affirmed,  with  ten  dollars  costs  and  disburse- 
ments to  appellant.  With  this  provision  stricken  out  of  the 
first  order  the  only  colorable  objection  to  the  bill  served  by 
plaintiff  is  removed,  and,  consequently,  the  imposition  upon 
plaintiff  of  ten  dollars  costs  as  a  condition  of  requiring  defend- 
ant to  accept  the  bill  must  be  stricken  out.  So,  also,  and  for 
the  same  reason  must  the  preclusion  clause  be  stricken  out,  as 
well  as  for  the  further  reason  that  it  is  too  broad,  and  by  its 
terms  covers  matters  not  related  to  the  bill  of  particulars.  The 
amendment  of  the  complaint  increasing  the  amount  of  dam- 
ages claimed  was  not  of  a  character  justifying  the  imposition 
of  costs  as  a  condition.  It  did  not  change  the  cause  of  action 
in  any  way,  and  was  an  amendment  which  might  have  been 
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The  8ec5^^*^t^* 
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the  trial  if  the  proof  justified  it.  ^ 

3m  must,  therefore,  be  modified  by  sbnkix>^  /^l^^'^^ 

eed  upon  plaintiflP  and  also  the  preclusio^^^^y^  xy  4  1 

P.  J.,  Lauohun,  Clarke  and   Millel' 


ified  is  affirmed,  with  ten  dollars  costs  and  ^ 
^pellant. 


odified  as  stated  in  opinion  and  as  modified  ai 
Uars  costs  and  disbursements  to  appellant  ir-^ 
jrs  to  be  settled  on  notice. 


E  OF  THE  State  of  New  York  ex  rel.  The  Cn 
aK,  Relator,  v.  Wnj^iAM  D.  Dickey,  Chairma:- 
Jommissioners  imder  Chapter  537  of  the  La^* 
iimended  by  Chapter  567  of  the  Laws  of  1894,        ^- 
f  the  Laws  of  1905,  and  Other  Acts;  and  UH^^ 
Prust  Company  of  New  York,  as  Executo: 
hne  L.  Horton,  Deceased,  Respondents. 

First  Department,  March  22,  1012. 

rporations  —  widening  street,  city  of  New  York  — 
widening  on  grade  —  damages. 

i  widening  of  a  street  in  the  city  of  New  York  the  land 
(rner  was  left  below  grade  owing  to  the  natural  oontonr 
le  grade  of  the  street  it  self  was  not  changed,  commii 
T  the  authority  of  chapter  537  of  the  Laws  of  1893,  as  ami 
thority  to  award  the  owner  substantial  damages. 

LRi  issued  out  of  the  Supreme  Court  and  attest^^^^^ 

ay  of  June,  1911,  directed  to  William  D.  Dicr^ 

md  others,  commissioners,  etc.,  commanding  9^ 

nd  return  to  the  ofl&ce  of  the  clerk  of  the  counr 

all  and  singular  their  proceedings  had  in  rel^5^^ 

of  a  certain  claim  for  damages  filed  by  the  VrC^ 

it  Company  of  New  York,  as  executor,  etc. 


"^ing  ther/ 
^^  county  cf 

^:^  relatio^ 
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Charles  J.  Nehrbas,  for  the  relator. 

Benjamin  Trapnell,  for  the  respondents. 

Scott,  J. : 

The  United  States  Trust  Company,  as  executor,  etc.,  of 
Josephine  L.  Horton,  deceased,  has  been  awarded  substantial 
damages  as  for  a  change  of  grade  of  Franklin  avenue  in  the 
city  of  New  York.  That  avenue  was  originally  laid  out  ajs  a 
fifty-foot  street,  and,  by  a  map  filed  in  1894,  it  was  made  a 
sixty-foot  street,  being  widened  ten  feet  on  the  side  upon  which 
claimant's  property  abutted.  This  ten-foot  strip  was  acquired 
by  the  city  of  New  York,  and  an  award  therefor  made  to  the 
then  owner  of  the  property,  and  in  1897  the  street  was  physi- 
cally regulated  and  graded  as  a  sixty-foot  street  upon  the  grade 
established  by  the  map  of  1894. 

Claimant's  property  extends  from  Franklin  avenue  to  Third 
avenue,  sloping  downward  very  decidedly  toward  the  latter 
avenue,  the  difference  between  the  grades  of  these  avenues 
being  from  seventeen  to  twenty-two  feet.  In  consequence  of 
this  natural  contour  of  the  land  the  extension  of  Franklin  ave- 
nue ten  feet  towards  Third  avenue  left  that  portion  of  claim- 
ant's land  which  abutted  upon  the  widened  street  some  seven 
feet  below  the  grade  of  the  street,  which  grade,  however, 
remained  substantially  as  it  had  been,  the  grade  established  by 
the  map  of  1894  differing  from  the  physical  surface  as  it  had 
existed  since  1871  by  less  than  one-half  a  foot. 

The  commissioners  have  awarded  damages  upon  the  theory 
that  there  has  been  a  seven-foot  change  of  grade. 

The  act  from  which  the  commissioners  derive  authority  to 
proceed  (Laws  of  1894,  chap.  567,  §  1,  amdg.  Laws  of  1893, 
chap.  537,  §  1  e^  seq.)  gives  them  power  to  award  damages 
only  which  have  been  sustained  by  reason  of  a  change  of  grade 
of  a  street  or  avenue.  It  is  manifest  that  in  the  present  case 
the  grade  of  Franklin  avenue  has  not  been  changed  except  to 
an  insignificant  extent.  It  is  true  that  there  has  been  a 
change  in  the  relative  grades  of  the  street  and  of  the  land 
abutting  upon  it,  but  this  is  due  to  the  widening  of  the  street, 
and  not  to  any  change  in  its  grade,  and  if  the  claimant  has 
suffered  damage  it  is  a  result  of  the  widening  of  the  street, 
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lot  of  any  change  in  its  grade,  for  that  reixi^^*-'^ 
IS  it  has  always  been.  ^    i-tto  d^*^^*^^ 


daU^^^ 


It  follows  that  the  writ  must  be  sustained    ^«^^ 
lation  of  the  commissioners  annulled,  with   /if  ^-^ 
md  disbursements. 


costs 


JX. 


Ingraham,  p.  J.,  Laughun,  Clarke  aii<5l 
concurred. 


Writ  sustained  and  determination  of  commissioxx^^^^ 


a^no^i 


svith    fifty  dollars  costs  and    disbursements, 
settled  on  notice. 


order 


to 


lied, 
be 


William  B.  Franklin  and  George  Isham  Scoti^'       Vs^:^^^^^ 
ents,  V,  Joseph  LEriER,  Appellant,  Impleaded  wc**^'^ 
H.  HoADLEY  and  Cyrus  Field  Judson,  Dofendai:^*^' 


First  Department,  March  23,  1912. 


id 


>^-rt' 


Trial  —separate  trial  of  issue  —  liability  as  partner  —  ev^i- 
judicial  notice. 


Where  judgments  for  the  plaintiff  in  an  action  against  the  metnl^^ 

alleged  partnership   have  been  reversed  after  three  success*^  ^ 

owing  to  diflaculty  in  charging  the  jury  properly  as  to  wh^s^  ^ 

of  the  defendants  was  in  fact  a  partner  and  for  the  admissioi^         '^  j^' 

dence  incompetent  against  him,  unless  he  was  a  partner,  but  cotnj^  ^^^  ^ 

against  other  defendants,  the  court,  under  the  authority  of  sectic:^  ^ 

of  the  Code  of  Civil  Procedure,  may  in  its  discretion  grant  a  sep^ 

trial  of  the  issue  as  to  whether  the  defendant  was  a  partner. 
rhe  Appellate  Division  may  act  on  knowledge  based  upon  the  recce 

former  appeals  of  which  it  takes  judicial  notice.  ^^ 

Separate  trial  of  the  issue  aforesaid  should  not  be  denied  bocaust-^^  .<^ 

motion  was  not  made  until  the  case  had  been  thrice  tried,  as  the  f u^^ 

of  the  former  trials  justified  the  motion. 

Appeal  by  the  defendant,  Joseph  Leiter,  from  an  orde^^^^^'^^^^^L^  ^ 
the  Supreme  Court,  made  at  the  New  York  Special  Term    ^^        ^^^"^ 
Bntered  in  the  office  of  the  clerk  of  the  comity  of  New  "X^^^  ^^  -^^^ 
3n  the  7th  day  of  February,  1912,  denying  the  said  defenda:^^^^^^^ 
motion  for  a  separate  trial  of  the  issues  as  to  his  partne: 
with  the  other  defendants. 
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Charles  Thaddeus  Terry ,  for  the  appellant. 

Edmund  L.  Mooney^  for  the  respondents. 

Scott,  J. : 

The  action  is  to  recover  losses  sustained  by  plaintiff  as  the 
broker  of  a  pool  or  partnership,  said  to  have  been  composed  of 
appellant,  Joseph  H.  Hoadley  and  Cyrus  Field  Judson,  which 
was  engaged  in  the  year  1902  in  dealing  speculatively  in  a 
certain  stock.  A  sharply  contested  issue  in  the  case  is  whether 
or  not  appellant  was  in  fact  a  partner  or  coadventurer  with 
the  other  defendants  and,  therefore,  liable  as  principal  for  the 
orders  given  by  them. 

The  action  has  been  tried  three  times  and  has  each  time 
resulted  in  a  judgment  against  all  the  defendants,  and  each 
judgment  has  been  reversed  in  this  court.  (See  Franklin  v. 
Hoadhyy  115  App.  Div.  638;  126  id.  687;  145  id.  228.)  Each 
trial  has  taken  a  considerable  time  and  the  greatest  difficulty 
has  been  foimd  in  so  instructing  the  jury  and  qualifying  the 
admission  of  evidence,  competent  against  Hoadley  but  incom- 
petent against  appellant  unless  he  was  a  partner,  as  to  fairly 
try  the  question  of  partnership. 

The  appellant^s  motion  for  a  separate  trial  of  the  question 
whether  or  not  he  was  a  partner  is  made  amder  section  967  of 
the  Code  of  Civil  Procedure,  which  gives  sufficient  authority  for 
the  motion  if  in  the  discretion  of  this  court  it  should  be  granted. 
{National  Exchange  Bank  v.  McFarlan,  13  N.  Y.  Supp.  202; 
memo,  rep.,  59  Hun,  618.)  While  we  scarcely  share  in  appel- 
lant's optimistic  belief  that  the  trial  of  this  issue  will  be  very 
brief,  still  we  consider  that  in  the  interests  of  justice  the  motion 
should  have  been  granted.  From  our  knowledge  of  the  case, 
based  upon  our  own  records  of  the  former  appeals,  of  which  we 
may  take  judicial  notice,  we  are  persuaded  that  it  will  be  very 
difficult,  if  not  almost  impossible,  to  arrive  at  a  satisfactory 
and  just  result  by  continued  attempts  to  try  the  cause  upon  the 
lines  which  have  heretofore  prevailed.  At  all  events  the  deter- 
mination as  to  appellant's  Uability  as  a  copartner  should  go  far 
to  shorten  and  simplify  the  trial  of  the  remaining  issues  in  the 
case.  Under  the  circumstances  it  is  not  a  valid  objection  to 
the  motion  that  it  was  not  made  until  after  the  cause  had  been 
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)  tried.     It  is  the  very  fact  of  these  three  futii^ 
1  the  issues  together  which  justifies  the  motiarx- 
3  order  appealed  from  must  be  reversed,  with 
and  disbursements,  and  the  motion  granted. 


i^xx 


aoU^^ 


GRAHAM, 

irred. 


P.  J.,  Laughun,  Clarke  and  Mn^r-^^^^ 


Jj^y 


ler  reversed,  with  ten  dollars  costs  and  disbuf"^^ 
notion  granted.     Order  to  be  settled  on  notioe. 


.Txxe 


^X^^^J 


SON  Service  Company,  Respondent,  v.  George    i^Tix^ 
iND    and    National    Surety    Company,     Apj>eil^^ 
pleaded  with  The  Babcock  &  Wilcox  Company,  Besrp^^^' 
;,  and  The  Cmr  op  New  York  and  Others,  Defend^*^^      ^ 

First  Department,  March  16,  1912.  ^^ 


uiic's    lien  — when  suit  of  foreclosure  may  be  comment 
action  by  sub-contractor — appeal  —  inconsistent  flndingtt. 

ot  essential  that  the  entire  amount  earned  by  a  lienor  shall 
payable  at  the  time  his  suit  to  foreclose  the  lien  is  commi 
it  is  essential  that  some  part  thereof  shall  be  then  due  and  pay^^- 
tractor,  having  entered  into  an  agreement  with  a  city  to  erect  a  -^ 
»uilding,  sub-let  part  of  the  work  to  another  contractor,  who  stz.^" 
;ions  thereof  to  two  others.    In  a  suit  by  the  latter  sub-con^  ^ 
to  foreclose  their  liens   it  appeared  from  the  agreement  of^K: 
Lcipal  contractor  and  from  the  evidence  that  at  the  time  oft:^ 
mencement  of  the  action  there  was  nothing  due  from  him 
■contractor. 

that  as  the  plaintiffs  stand  in  the  shoes  of  the  first  sub-contra< 
•e  was  no  amount  due  them,  and  the  suit  was  prematurely  broa:-^ 
B  findings  are  inconsistent  the  appellant  is  entitled  to  have  ^^"^ 
eal  decided  on  the  basis  of  those  findings  which  are  most  favor-^^"^^^^ 

IJTTI- 

TEAL  by  the  defendants,  George  Hildebrand  and  anotbi^'^^ 

a  judgment  of  the   Supreme   Court  in  favor  of 
tiflf  and  the  defendant  The  Babcock  &  Wilcox  Compan 
■ed  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
^6th  day  of  April,  1911,  upon  the  decision  of  the  cor 
3red  after  a  trial  at  the  New  York  Special  Term. 
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M.  Carl  Levine,  for  the  appellants. 

J.  Power  Donellariy  for  the  plaintiff,  respondent. 

Laughun,  J. : 

This  is  an  action  to  foreclose  a  municipal  lien.  On  the  25th 
day  of  June,  1907,  the  appellant  Hildebrand  entered  into  a 
contract  with  the  city  for  the  erection  of  a  public  bath  build- 
ing in  the  borough  of  Brooklyn,  pursuant  to  certain  plans  and 
specifications,  for  the  gross  sum  of  $165,480.  On  the  10th  day 
of  February,  1908,  he  sublet  the  furnishing  of  materials  and 
the  work  required  in  heating  and  ventilating  the  building  to 
the  defendant  R.  J.  Sovereign  Company,  Inc.,  for  the  gross 
sum  of  $21,000;  and  on  the  thirteenth  day  of  the  same  month 
the  Sovereign  Company  in  turn  sublet  the  furnishing  and 
installation  of  the  Johnson  system  of  temperature  regulation 
to  the  plaintiff,  for  the  gross  sum  of  $734,  "less  10^."  The 
judgment  awards  the  balance  of  $868.50  due  from  Hildebrand 
to  the  Sovereign  Company  to  the  plaintiff  to  the  extent  of 
$756.93  in  payment  of  the  balance  due  on  its  claim  against 
the  Sovereign  Company,  and  the  balance  to  the  Babcock  & 
Wilcox  Company,  which  was  also  a  sub-contractor  of  the 
Sovereign  Company  for  the  installation  of  two  Babcock  &  Wil- 
cox patent  steam  boilers,  for  which  there  remained  due  from 
the  Sovereign  Company  $1,000,  for  which  the  the  Babcock  & 
Wilcox  Company  had  filed  a  lien.  The  liens  of  the  plaintiff 
and  of  the  Babcock  &  Wilcox  Company  were  discharged  by 
Hildebrand's  filing  an  undertaking  with  the  appellant  surety 
company  as  surety.  Hildebrand  and  the  surety  company  are 
the  sole  appellants,  and  their  contentions  are  the  same. 

The  appellants  contend  at  the  outset  that  the  action  was 
prematurely  brought,  in  that  there  was  nothing  due  or  owing 
from  Hildebrand  to  the  Sovereign  Company  at  the  time  it  was 
commenced.  The  contract  between  Hildebrand  and  the  Sov- 
ereign Company  provided  for  the  payment  of  eighty-five  per 
cent  of  the  contract  price  of  the  work  as  it  progressed,  and  that 
the  last  payment  should  be  the  remaining  fifteen  per  cent, 
which  should  not  be  payable  until  the  work  was  completed  and 
accepted  by  Hildebrand  and  until  he  received  his  final  payment 
from  the  city.    The  Sovereign  Company  with  the  consent  of 
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Hildebrand  abandoned  its  oontract  before  completion,  and 
thereupon  its  contract  was  modified  so  as  to  provide  that 
only  five  per  cent  of  the  contract  price  should  be  retained  by 
Hildebrand  for  final  payment.  The  court  has  found  that  this 
final  payment  of  five  per  cent  was  not  to  be  made  by  Hilde- 
brand until  the  Sovereign  Company's  work  was  completed  and 
accepted  by  him  and  until  he  received  his  final  payment  on  his 
contract  with  the  city.  The  final  payment  was  not  made  to 
Hildebrand  by  the  city  until  the  21st  day  of  February,  1910, 
and  it  aggregated  $28,727.54.  The  action  was  commenced  on 
September  2,  1909.  It  is  not  essential  that  the  entire  amount 
earned  by  a  henor  shall  be  due  and  payable  at  the  time  his 
action  to  foreclose  the  lien  is  commenced,  but  it  is  essential 
that  some  part  thereof  shall  be  then  due  and  payable.  {Preus- 
ser  V.  Florence^  4  Abb.  N.  C.  136;  Beecher  v.  Schtiback^  4 
Misc.  Rep.  54;  Ringle  v.  Wallis  Iron  WorkSy  85  Hun,  279; 
affd.  on  opinion  below,  155  N.  Y.  675;  Firth  v.  Behfeldty  30 
App.  Div.  326;  affd.,  164  N.  Y,  588;  Palmer  Lumber  Co.  v. 
SterUy  140  App.  Div.  680.)  K,  therefore,  there  was  no  amount 
due  and  payable  from  Hildebrand  to  the  Sovereign  Company 
at  the  time  this  action  was  commenced,  since  its  sub-contractors 
stand  in  its  shoes,  there  was  no  amount  due  to  them  (Brainard 
V.  County  of  Kings,  155  N.  Y.  538;  Van  CliefY.  Van  Vechten, 
130  id.  571;  Campbell  v.  Coon,  149  id.  556;  Wexler  v.  Rust, 
144  App.  Div.  296),  it  was  prematurely  brought  and  the 
recovery  cannot  be  sustained. 

The  final  payment  from  Hildebrand  to  the  Sovereign  Com- 
pany, under  the  contract  as  modified,  was  to  be  the  sum  of 
$1,050.  The  Sovereign  Company  abandoned  its  contract  in 
May,  1909.  At  that  time  there  remained  a  balance  unpaid  on 
its  contract  of  $1,568.50.  The  contract  between  the  Sovereign 
Company  and  Hildebrand  provided  that,  upon  its  failure  to 
furnish  sufficient  labor  and  materials,  Hildebrand  might  upon 
three  days'  notice  procure  the  same  and  ^^  charge  and  deduct 
the  cost  thereof  from  the  amount  due  the  sub-contractor  under 
this  present  agreement,  and  to  collect  the  deficiency,  if  any, 
from  the  sub-contractor.'^  On  the  abandonment  of  the  work 
by  the  Sovereign  Company,  Hildebrand  took  charge  and  com- 
pleted it.     By  the  judgment  the  court  has  allowed  him  the 
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sum  of  $700  for  thus  completing  it,  and  has  awarded  the  bal- 
ance of  the  $1,568.50,  being  $868.50,  to  the  plaintiff  and  the 
Babcock  &  Wilcox  Company  as  already  stated.  The  appel- 
lants contend  that  it  has  not  been  shown  that  there  was  any 
balance  due  from  appellant  Hildebrand  to  the  Sovereign  Com- 
pany, to  which  the  liens  of  respondents  could  attach  for  the 
reason  that  the  evidence  does  not  show  the  actual  cost  of  com- 
pleting the  work  left  imdone  by  the  Sovereign  Company,  and 
that  the  finding  that  appellant  Hildebrand  completed  it  at  a 
cost  of  $700  is  without  support  in  the  evidence,  and  is  incon- 
sistent with  the  finding,  made  at  his  request,  to  the  effect  that 
the  evidence  does  not  show  the  amount  of  money  "necessarily 
expended  "  by  him  in  completing  the  work.  Where  findings 
are  inconsistent  the  appellant  is  entitled  to  have  the  appeal 
decided  on  the  basis  of  those  findings  which  are  most  favorable 
to  him.  On  that  theory  appellants  claim  that  there  should  be 
a  reversal,  because,  since  the  cost  of  completing  the  work  has 
not  been  shown,  there  is  no  basis  upon  which  to  detenmne  the 
amount  owing  to  the  Sovereign  Company.  If  we  should 
decide  the  appeal  on  that  theory,  it  would  only  result  in  a  new 
trial,  which  we  think  would  be  of  no  avail  to  appellants  for  the 
actual  cost  could  then  be  shown  and  it  probably  would  not 
exceed  $700. 

The  president  of  the  Sovereign  Company  testified  at  one 
point  that  his  company  completed  its  contract  with  the  excep- 
tion of  furnishing  and  installing  the  electric  fan  to  operate  the 
blower,  the  motor,  electric  wiring  and  switchboard,  and  that 
appellant  Hildebrand  did  this  work.  He  was  then  asked  the 
fair  market  value  of  the  work  done  by  appellant  Hildebrand  in 
completing  the  contract,  and  he  answered  that  the  fair  market 
value  was  between  $700  and  $800;  and  he  further  testified,  in 
effect,  that  his  company  abandoned  the  work  pursuant  to  an 
arrangement  made  at  his  suggestion,  with  appellant  Hilde- 
brand, that  the  latter  should  give  his  company  three  days' 
notice  pursuant  to  the  contract,  which  his  company  would 
accept,  "and  he  could  finish  the  job  at  the  price  agreed  on, 
between  seven  and  eight  hundred  dollars,  and  the  balance 
would  be  paid  to  my  lienors,  creditors.  That  was  all  arranged 
and  agreed  upon.    He  said  he  agreed  with  me  on  the  facts  of 
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the  case;  and  I  told  him  how  much  money  was  coming  to  me 
and  what  he  would  have  left  over;  *  *  *  and  he  agreed 
with  me  on  the  price  and  terms  and  everything  was  satisfac- 
tory between  him  and  I; "  and  that  he  informed  Hildebrand 
with  respect  to  the  work  remaining  unperformed  under  the 
contract,  and  stated  to  him  that  it  would  cost  between  $700 
and  $800  to  perform  it,  and  appellant  Hildebrand  agreed  that 
he  would  finish  it,  and  said  that  the  $700  or  $800  would  cover 
the  cost  of  finishing.  I  am  of  opinion  that  this  evidence  fairly 
warranted  the  finding  that  the  cost  of  finishing  the  work  was 
at  least  $700,  the  amount  which  the  trial  court  allowed  there- 
for, and  that  brings  the  balance  impaid  to  the  Sovereign  Com- 
pany below  the  five  per  cent,  and  it  becomes  unnecessary  to 
determine  whether,  as  appellants  contend,  the  court  should 
have  found  such  cost  to  be  a  greater  sum.  On  the  abandon- 
ment of  the  contract  by  the  Sovereign  Company,  appellant 
Hildebrand  was  at  liberty  to  complete  the  work  and  charge  the 
cost  thereof  to  it,  and  the  fact  that  the  amount  was  agreed 
upon,  if  it  was  the  reasonable  cost,  does  not  affect  the  rights  of 
the  parties.  The  consideration  was  the  volimtary  abandon- 
ment of  the  contract  by  the  Sovereign  Company  on  that  con- 
dition. This  left  a  balance  owing  to  the  Sovereign  Company 
from  appellant  Hildebrand  of  less  than  the  remaining  five  per 
cent,  and,  by  the  express  terms  of  the  contract,  that  did  not 
become  due  and  payable  from  appellant  Hildebrand  to  the 
Sovereign  Company  until  the  final  payment  was  made  to  him 
by  the  city. 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowling,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to 
abide  event. 
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Knickerbocker  Trust  Company,  Appellant,  Respondent,  v. 
Andrew  Miller,  Respondent,  Appellant. 

First  Department,  March  8, 1912. 

Pleading  —  bill  of  particulars — billa  and  notes  —  action  against  payee 
as  indorser — lack  of  diligence  in  presenting  check  for  payment  — 
bnxden  of  proof — bill  of  particulars  denied. 

A  bank  vhich  has  received  a  check  drawn  on  another  bank  and  has  cred- 
ited the  amount  to  the  account  of  the  payee  who  withdrew  the  same, 
and  which  seeks  to  hold  the  payee  as  an  indorser  after  the  dishonor  and 
protest  of  the  check  is  under  the  burden  of  showing  presentation  of  the 
check  to  the  drawee  within  a  reasonable  time. 

Hence,  the  answer  of  such  indorser  alleging  that  the  plaintiff  did  not  use 
due  diligence  in  presenting  the  check  for  payment  raises  no  new  issue, 
and  he  will  not  be  oomx>elled  to  give  a  bill  of  particulars  of  the  defend- 
ant's lack  of  diligence  or  to  make  his  answer  more  definite  and  certain 
in  that  respect. 

Cross-appeals  by  the  plaintiff,  Ejiickerbocker  Trust  Com- 
pany, and  the  defendant,  Andrew  Miller,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  21st  day  of  December,  1911,  granting  the  plaintiff's  motion 
for  a  bill  of  particulars. 

Charles  H.  Tattle,  for  the  plaintiff. 

Enos  Throop  Oeer,  for  the  defendant. 

Laughun,  J.: 

This  action  is  brought  to  recover  the  amount  of  a  check 
drawn  by  the  firm  of  Lathrop,  Haskins  &  Co.  upon  the 
National  City  Bank  to  the  order  of  the  defendant,  which  he 
indorsed  and  deposited  to  his  credit  in  his  drawing  account 
with  the  plaintiff,  and  which  was  subsequently  dishonored. 
On  the  same  day,  and  before  the  close  of  banking  hours,  plain- 
tiff indorsed  and  transferred  the  check  to  the  National  Bank 
of  Commerce,  which  presented  it  to  the  City  National  Bank 
for  payment  at  about  ten  o'clock  in  the  forenoon  the  next  day. 
Payment  was  refused  on  the  ground  that  the  drawer's  account 
was  not  good  for  any  part  of  the  amount.    The  check  was 
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protested  in  due  form.     In  the  meant ir^Ct^  , 
ithdrawn  the  amount  thus  credited  to    *^    ^yQ\ 
dant  put  in  issue  the  allegations  of  fcl^^ 
jct  to  the  presentation  of  the  check  for 
at  plaintiff  did  not  use  due  diligence  in 
)t  present  it  within  a  reasonable  time, 
idorsees  and  holders  of  the  check  subse^^'^^^f^ 

did  not  use  diligence  in  presenting  it  ^^J^ 
ot  so  present  it  within  a  reasonable  time. 


thereof  was  lost  to  him  and  he  was  disch^^-^  v\  ^   \^ 


Plaintiff  moved  for  relief  in  the 
allegations  with  respect  to  its  failure  and 
er  indorsees  of  the  check  to  present  it  withi 
be  made  more  definite  and  certain,  or  that 
d  to  give  a  bill  of  particulars  of  his  claim  in  t] 
declined  to  require  that  the  pleading  l>e 
id  certain,  but  granted  the  motion  for  a  bill 
J  defendant  thei^euix^n  appealed  from  the 
ranted  one  alternative  of  the  application;  a: 
d  the  other  alternative  plaintiff  appealed 
ing  itself  in  the  event  that  it  should  be  de^^^^ 
ras  entitled  to  have  the  allegations  made  mo: 
n,  but  not  a  bill  of  particulars.     Plaintiff  ci 
's  account  with  the  amount  of  the  check 
)  withdraw  the  money,  and  seeks  now  to  ho<^^^^^^ 
md,  therefore,  it  has  the  burden  of  showing      ^ 
5  check  within  a  reasonable  time  before  it  i^  ^1 
.     (Daniels  Neg.  Inst.  §  669a;  Jaffray  v.  K^ 
)    No  new  iasue  was  presented  by  the  alleg; 
r  with  respect  to  the  failure  of  the  plainti; 
I  indorsees  to  present  the  check  for  payment 

If  the  facts  are  undisputed,   the  questio^^ 
r  not  the  check  was  presented  for  payment  ^^jr 
;  time  will  become  a  question  of  law  for  the  co  ^^^^^-t^^ ^^ 
d  if  they  should  be  controverted  it  may  be  nec^^  ^       jf  ^.^^ 

he  jury  detennine  the  facts  and  apply  the  \^^^  ^^ 

y  the  court.     We  are  of  opinion,  therefore,  tha^^         >i^ 
^as  not  entitled  to  relief  upon  either  theory,  ^^^ 

srs  that  the  oixler,  in  so  far  as  it  is  appealed  f roP^^ 


altema^===-     J^^-^ 


ii 


Digitized  b^ 


Montague  v.  Hotel  Gotham  Co.  687 

App.  Div.]  First  Department,  March,  1912. 

the  plaintiff^  should  be  afi&rmed,  and  in  so  far  as  it  is  appealed 
from  by  the  defendant,  it  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Clarke,  McLAuamJN,  Scott  and  Dowling,  JJ.,  concurred. 

On  defendant's  appeal,  order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  costs, 
and  on  plaintifPs  appeal,  order  affirmed. 


Gilbert  H.  Montague,  a^  Receiver  of  Hotel  Gotham  Com- 
pany, Respondent,  v.  Hotel  GtOTHam  Company,  Defendant, 
Impleaded  with  Henry  L.  Goodwin,  Appellant. 

First  Department,  March  8,  1912. 

Corporation  —  action  to  recover  money  paid  to  officer  in  violation  of 
section  66  of  the  Stock  Corporation  Law  —  aUowance  to  officer  for 
rent  and  board  —  amendment  of  pleading. 

Where  a  hotel  company  has  failed  to  pay  certain  installments  of  rent  due 
under  its  lease,  a  subsequent  payment  to  its  president  for  services  as 
manager  is  a  violation  of  section  66  of  the  Stock  Corporation  Law,  pro- 
hibiting transfers  of  property  to  officers  or  stockholders  of  a  company 
after  it  has  failed  to  pay  its  debts,  and  the  amount  so  paid  may  be 
recovered  in  an  action  by  the  receiver  of  the  company. 

But  in  such  an  action  it  is  proper  to  allow  the  president  a  certain  amount 
for  the  rent  of  rooms  and  board  to  which  he  was  entitled  under  his 
agreement  for  services,  and  such  amount,  having  been  returned,  may  be 
deducted  from  the  recovery. 

Where  parties  by  mutual  consent,  in  effect,  modify  the  pleadings  on  the 
trial,  they  are  bound  thereby  on  appeal 

Appeal  by  the  defendant,  Henry  L.  Goodwin,  jErom  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  May,  1910,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Alexander  S,  Andrews^  for  the  appellant. 

John  Thomas  Smith  [Edward  A.  Craighilly  Jr.,  and  C.  W. 
Oormly  with  him  on  the  briefj^  for  the  respondent. 
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LIN,  J.: 

Eiction  is  brought  to  recover  the  sum  ^ 


ellant  Goodwin  by  the  Hotel  Gotha.tP- 
r  of  May,  1908,  on  the  ground  that  pX*^ 
apany  had  failed  to  pay  certain  insU^ 
its  landlord  under  a  lease  in  writing,  ar?^^ 
constituted  a  transfer  of  property  to 
or  director  of  the  company  for  the 
dness  due  to  him  from  it  and  was  p~/ 
)ns  of  section  48  of  the  Stock  Corporati*^^ 
3hap.  36  [Laws  of  1892,  chap.  688],  as  am^^ 
hap.  354),  which  were  re-enacted  by  sec 
!orporation  Law  (Consol.  Laws,  chap.  59; 
1),  and  which,  so  far  as  deemed  material 
follows:  ^^No  corporation  which  shall  ha 
y  of  its  notes  or  other  obligations,  when  d 
of  the  United  States,  nor  any  of  its  officer 
ansf  er  any  of  its  property  to  any  of  its  offi^ 
dholders,  directly  or  indir^tly,  for  the  pa; 
:upon  any  other  consideration  than  the 
perty  paid  in  cash." 

ippellant  was  the  president  of  the  hotel  c^ - 
employed  by  the  board  of  directors  to  act  -sr^^ 
liotel,  and  the  payment  was  made  for  service  ^^ 
employment.    We  agree  with  the  learne#^^^^ 
pon  the  theory  upon  which  the  case  was  tiiei 
resented  upon  the   appeal,  the  payment  was 
n  of  the  statute.     There  is  evidence  in  the  recc^^ 


i 


afford  gnx>und  for  the  contention  that  the  Goth-^^^^^^^^ 
ly  was  operating  the  hotel  as  agent  of  its       ^-^^^^^^^^^ 


,t  the  payment  to  appellant  by  the  Gotham  HcT      i;:^ 

ras  made  by  it  as  agent  of  the  Fifty-fifth  Str/""^ 

)ut  since  that  point  is  not  taken  by  appellant  w^  ^^r  \m^  ^  j^ ^^'^ 

ion  thereon.    We  are  of  opinion,  however,  that  ^^^^^^  jC  ^^^^ 

yrj  that  the  Hotel  Gk)tham  Company  was  operativ^^  ^         ^^^^ 


^ 


jry  mat  tne  notel  (jrotnam  Company  was  operatii^^  ^ 
L  its  own  right,  the  recovery  against  appellant  is  ^    jL^^    ^  i 
;t  is  true  that  he   admitted  by  his    answer    th^^^^<^/^^^^ 
1  the  $5,000  to  his  own  use;  but  upon  the  trial  he  Wa^^/^ 
without  objection  and  exception,  to  give  evidence 
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ing  to  prove  that  on  or  about  the  same  day  he  returned  to  the 
company  $1,100  of  the  $5,000  for  rent  of  rooms  occupied  by  his 
family  and  himself  and  for  their  board  during  the  time  he  was 
living  at  the  hotel  as  manager,  and  that  under  the  agreement 
by  which  he  was  employed  he  was  entitled  to  the  free  use  of 
the  rooms  and  to  board  and  to  the  $5,000  in  addition  thereto. 
This  evidence  was  not  controverted.  The  learned  counsel  for 
the  respondent  contends  that  the  appellant  was  not  entitled  to 
a  deduction  on  account  of  this  payment  for  the  reason  that  he 
did  not  plead  the  fact.  The  parties  by  mutual  consent,  in 
effect,  modified  the  pleadings  and,  therefore,  the  rights  of  the 
appellant  must  be  determined  on  the  appeal  as  if  the  answer 
had  been  duly  amended.  Moreover,  if,  as  the  evidence  tends 
to  show,  it  was  contemplated  by  the  appellant's  employment 
that  he  should  not  be  charged  for  such  accommodations  and 
board  it  would  not  have  been  a  violation  of  the  statute  to  have 
allowed  him  the  use  of  rooms  and  the  board;  and  if  that  were 
the  agreement  there  could  have  been  no  recovery  by  the  receiver 
of  the  hotel  company  therefor  under  the  statute  in  question  if 
appellant  had  not  paid  over  the  money.  We  cannot,  therefore, 
adopt  respondent's  theory  that  the  appellant  should  be  left  to 
present  his  claim  to  the  receiver  for  the  payment  made  under 
a  mistake  or  misapprehension,  either  with  respect  to  the  law 
or  the  facts. 

The  findings  are  insufficient  to  warrant  this  court  in  modify- 
ing the  judgment  and,  therefore,  it  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event, 
unless  the  respondent  stipulates  to  reduce  the  recovery  by  the 
sum  of  $1,100,  and  interest  thereon  from  said  8th  day  of  May, 
1908,  and  if  so  stipulated  the  judgment  is  modified  accordingly 
and  affirmed,  without  costs  to  either  party. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dowung,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 

appellant  to  abide  event,  unless  respondent  stipulates  to  reduce 

judgment  as  stated  in  opinion,  in  which  event  judgment  as 

modified  affirmed,  without  costs.     Order  to  be  settled  on  notice. 

App.  Div.— Vol.  CXLIX.        44 
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In  the  Matter  of  the  Application  of  Charles  H.  '^^^^^^^^a^AJ^:^  ^^ 
lant,  for  an  Order  to  Review  the  Decision  of  tb^  /%etxt,  ^^^ 
Elections  op  the  City  op  New  York,  Re^P^^  ^^  tb® 
Fixing  the  Order  of  Candidates  for  Pariy  PoB^*^^  j>j-iaxary 
Republican  Primary  Ballot  to  Be  Voted  for  ai>  *1^^ 
to  Be  Held  March  26,  1912. 


First  Department,  March  16, 1912. 

Election  Law  — primary  election— order  on  baUot  of  n^'^*'^' 
dates  for  delegates  to   national  convention — powe^ 
interfere. 


at 


Since  there  is  no  direction  in  the  Election  Law  as  to  the  OJT^ 
names  of  candidates  for  delegrates  to  the  National  conven  ^^ 
placed  upon  the  ballot,  the  court  has  no  power  to  interfere 
of  the  boards  of  elections. 

Laughlix  and  Dowlinq,  JJ.,  dissented,  with  opinions. 


'^^^ttx 


tbeaetB 


Appeal  by  the  petitioner,  Charles  H.  Duell,  from  etn  ^- 
the  Supreme  Court,  made  at  the  New  York  Special  Ts 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Ne^ 
on  the  13th  day  of  March,   1912,   denying  the  petr»" 
application  herein. 

William  M,  Bennett^  for  the  appellant. 

Terence  Farley ^  for  the  respondent. 

Ingraham,  p.  J. : 

The  majority  of  the  court  is  of  the  opinion  that  ther 
direction  contained  in  the  Election  Law  as  to  the  order  ii 
names  of  candidates  for  delegates  to  the  National  com 

shall  be  placed  upon  the  ballot;  and  that  there  being  no  ^^ 

tion  as  to  the  position  in  which  these  names  should  app^^^^-  ^^^^^^^r^^^^e^ 
the  ballot,  the  acts  of  the  board  of  elections  did  not  violi^^  ^^^     ^^ 

statute,  and,  therefore,  the  court  has  no  power  to  interfej^^^ 

For  this  reason  we  think  the  court  has  not  the  pow^^*^^ 
reverse  the  action  of  the  board  of  elections,  and  the  oj^' 
appealed  from  should  be  affirmed. 

McLaughlin  and  Miller,  J  J ,  concurred;  Laughldt 
DowuNG,  JJ.,  dissented. 
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H   "^k^^  *lta.'*«mzi,t,„M  «  .t*""'™l«ra  of  their  „..,„- 


^k^kW     '*eoj''*'°8^%  and  foil  Th»  >»a,d   of 

WNt?*  <i6?  *™»  "Asprinf  „.°     '""""""K  the  provision; 

->nn  >  ^.f™^,  »pp««trvrd';°r  ""«»*^« 

«l^V  <C*'>'%t'°^  *>'•  ""O  election  „!  ''!'"»«"*iyplatoei^ 

^Han^*^  J^»    r^*'^^al  convention  h„f    ^       ^""^  *«  «^fect  del«. 
N^>  ^^^"^  *"  ^«d«r  it  I  ;*  °'  T'^^^  of  the  pa  A^ 

^^t^^^ \^:*^«^  ^^  di-ct  vote  S^*S  ir^^^*-  *-  t^^ 

W   /^  ^^^V^^«  candidates  for  elec«L  ^^^  ^avepreced^J 
^rs  of  t.^>^  Ration  by  candidates  fo?r  ^  '^^^^g^tes  rtS" 

^tbe^^^.^^X  committees.    TW^v."^"^^^*««  for  m^^ 
aae  ^o^^^^f^^ty  to  discover  4e  L        """^  "''^^^^^  t^ 


., .   ,     f  thebaUot  for  the  fallT  •  ^^'*'''  ^*^  '^sj:^^ 
^x^^*^  for  nomination  to  nohr '"'**^  *^*  *»^«  a^*^ 
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idates  for  election  as  members  of  party  oommit*^^^'       ev^en 
jegislature  recognized  that  candidates  for  del^g"^*^^  fiav© 
State  convention  to  nominate  State  ofl&cers,  sbo'^^  .      ^^ 
jdence  on  the  ballot  over  candidates  for  memb^^'™*^^  j^j. 

f  committees;  but  the  order   for  the  ballot  txcf^        ojid 
w  gives  greater  dignity   to  party,    Congressi^^^*^'^     ^l^^ 
ty  committees  than  to  the  position  of  delegB>to^     ^..^^^o 
onal  convention.     The  board  of  elections,  by 
mider  review,  has  determined  that  memberahij 
jT  organizations  is  of  more  importance  and  cor 
proper  nominations  for  the  office  of  President 
dent  of  the  United  States,  and  candidates  for  dele 
^rational  convention  have  accordingly  been  suborcC:^-^^^ 
andidates  for  membership  on  party  committees,  €^==^^^^ 
iitive,  borough,  aldermanic  and  Municipal  Court  ^\^^  ::!^^\  -  ^ 
nittees.    It  is  not  even  pretencfedf  that  there  is  zxx^^^L..^''^^^^^^^^'^ 
in  the  law  or  reason  or  justification  for  thus  arra 
lameson  the  ballot;  nor  is  any  suggestion  offered^         -.i.^--^ 
it  happens  that  candidates  for  members  of  four  c^  ""^^^Iftfji 

nittees  have  been  subordinated  to  candidates  for  elr^^       ^^^^^^p^^H 
^legates  to  the  National  convention,  thus  placing  the      "^T^^-^-^-:^^^  W 
L  the  official  ballot  between  candidates  for  membersh^^^^ 
(T  committees.     The  mere  statement  of  the  facts,  wi'^      ^c:^^^^^     *^lj 
ment,  shows  that  if  discretion  is  vested  in  the  '^^^^'^^r^'^^^^^^^li\\ 
ions  with  respect  to  preparing  the  form  of  the  pri^^l^  ^  ^Ij. 

►t,  it  has  been  so  abused  that  the  action  taken  ^'^^ ^^^^^::^^I^d^ 
i  should  be  annulled,  for  it  shows  a  deUberate  attem^^^^  ^^ 
use  the  voters  and  to  render  it  most  difficult,  if  not  ivC^^^  j^^^ 


^^^ 


,   for  them  to  vote  intelligently  and  to  have  their 

•ded.     I  am  of  opinion,  however,  that  the  board  of  ^ 

I  had  no  discretion  in  the  premises.     The  Legislature  tL-^^^i^     -^^    \  ^ill 

action  53  of  the  Election  Law,  having  made  the  provis^^^^--^'^^^^-^'^i^  tM 

ction  58  thereof  appUcable  to  the  election  of  delegates'^  ^  ^^^^^sA^»kh 

a  provision  for  the  election  of  delegateSy  as  distinguis.^^ 


ction  o»  inereor  appucaoie  to  Tine  election  or  aeiegates^-^  ^^^    # 

STational  convention,  it  necessarily  follows,  I  think,  t^    ^>^^4^  >1 


L  members  of  a  party  committee,  the  names  of  such  delegr^  ^^  ^^ 

Id  either  precede  or  follow  the  names  of  delegates  to  the  St:^     ^^  ^^^ 
ention.  The  only  room  for  doubt  is  as  to  whether  they  shor  ^^^^ 
3de  or  follow  on  the  ballot  the  names  of  delegates  to  the  St>^ 


v^st^^ 
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convention.  The  only  discretion  given  to  the  board  with 
respect  to  the  order  of  names  on  the  ballot  is  concerning  the 
candidates  for  membership  on  certain  party  committees.  I 
find  nothing  in  the  statute  to  indicate  that  the  Legislature 
intended  to  leave  any  discretion  to  the  board  with  respect  to 
the  place  on  the  official  ballot  of  the  names  of  candidates  for 
public  office,  or  for  delegates  to  any  convention.  The  fair  and 
reasonable  construction  of  the  statute,  in  view  of  the  fact  that 
on  the  official  ballot  the  presidential  electors  precede  all  other 
names,  requires  that  the  names  of  the  delegates  to  the  National 
convention  shall  appear  at  the  head  of  the  ballot,  and  that 
their  place  should  not  be  subordinated,  even  to  delegates  to  the 
State  convention  to  nominate  other  delegates  to  the  National 
convention.  By  fair  analogy  from  other  statutory  provisions, 
by  which  the  positions  on  the  official  ballot  for  the  presidential 
and  annual  elections,  and  on  the  official  primary  ballot  as  well, 
are  arranged  to  give  precedence,  as  far  as  may  be,  according 
to  the  rank  and  dignity  of  the  office  and  position,  I  am  of  opin- 
on  that  the  names  of  the  delegates,  commissioned  by  direct 
vote  of  the  people  to  record  their  will  in  the  National  conven- 
tion, should  precede  the  names  of  delegates  to  the  State  con- 
vention, who  are  to  represent  the  people,  not  in  the  National 
convention,  but  in  electing  other  delegates  thereto. 

The  provisions  of  section  56  of  the  Election  Law  (as  added 
by  Laws  of  1911,  chap.  891),  in  my  opinon,  clearly  authorize 
the  court  to  review  the  action  of  the  board  of  elections,  and 
being  of  opinion  that  the  action  of  the  board  now  under  review 
is  a  plain,  deliberate  violation  of  the  statute,  and  an  attempt 
to  thwart  the  will  of  the  people,  I  vote  for  reversal  and  for  an 
order  commanding  the  board  of  elections  to  place  at  the  head 
of  the  ballot  the  names  of  candidates  for  election  as  delegates 
to  the  National  convention. 

DowuNG,  J.  (dissenting): 

I  dissent,  although  on  different  grounds  than  those  given  by 
my  brother  Laughlin.  Under  section  53  of  the  Election  Law 
(ConsoL  Laws,  chap.  17  [Laws  of  1909,  chap.  22],  as  added  by 
Laws  of  1911,  chap.  891,  and  amd.  by  Laws  of  1912,  chap.  4) 
provision  is  made  for  a  primary  election  of  delegates  to  the 
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B<i^X 


ational  convention  to  be  held  on  the  last  Txi^'  ^  c^^c, 

ither  provision  must  be  made  for  such  delegat;^^^  xtp^  ^^^  ^ot^^i 
ficial  ballot,  which  shall  include  all  other  per«<^^^^  ^^  th^^^ 
T,  Or  they  must  be  elected  upon  a  separate  b-»^^*^  .    s&ot^^^ 

but  a  single  ballot  provided  for,  it  seems  to  in^i^    ^  ■rrang^' 

\  (as  added  by  Laws  of  1911,  chap.  891)  suggB^*^  ^^^j^er^t^ 
ent  of  the  names  thereon  in  a  logical  order.       I^  ^^ 
tree  classes  of  places  to  be  filled: 

1.  Candidates  for  specific  offices. 

2.  Delegates  to  conventions. 

3.  Members  of  committees.  .      fjjo 
No  specific  provision  has  been  made  for  the  del^-^^^^   JioaJ^ 
ational  convention.     The  only  discretion  vested   i^  nBBr* 

\  elections  is  as  to  the  order  in  which  committees  ^b^J^  ^^-ju^ 
he  election  of  National  delegates  being  specifically  ^^:;^^i?^ 
r  at  this  March  primary,  and  their  place  not  hai^—    ^ 
^ignated,  either  they  should  have  a  separate  ballot, 
•e  to  appear  on  the  same  ballot  as  the  other  i^ei 
losen  then  the  proper  place  is  second  upon  the  ballot^  - 
^legates  to  the  State  convention,  who  by  the  provisic^ 
w  are  to  follow  the  names  of  individual  candidates 
\  specified  by  section  58. 

Order  affirmed. 


uiES  Talcott,  Appellant,  v.  Standard  Oil  Comp*^'^^ 
William  S.  Blakslee,  Eespondents. 

First  Department,  March  22,  1912. 

rporation  —  certificate  of  stock  not  negrotiable  instrument  ^ 
ment  of  certificate — action  to  recover  possession  of  stock  a^^ 
Ing  loan  thereon — estoppel  of  owner  from  denying  acts  of  ^^ 
rights  of  bona  fide  transferee.  ^ 


certificate  of  stock  is  not  a  negotiable  instrument.  ^ 

1  assignment  of  a  certificate  of  stock  with  a  power  of  attorney  iinr  ^^^^ ^  ^-^^^  t*^  ^^ 

apon  the  back  of  the  certificate,  although  in  blank,  except  as  to    ^^^  ^^^         ^       "^  \l  *^' 
iure  and  witness,  presents  such  indicia  of  title  that  an  innocent  <^  ^^  ^  -^^^^iJ' 


obtains  good  title.  ^^ ' 

the  assignment  and  power,  though  upon  a  separate  paper»  ident  ^  ^^^ 
lescription  the  property  intended  to  be  assigned,  the  suime  rule  ap:^    ^^ 
Biintiff,  a  banker,  loaned  his  brokers  a  certain   sum   on  twenty' 
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es  of  stock  of  the  Standard  Oil  Company  and  received  the  usual 
fc|j       '^  stock  note.    Subsequently,  the  brokers  being  unable  to  repay 
tk     ^^  plaintilT  sought  to  have  the  stock  transferred  to  him  in  order 
^^      ^e  might  realize  thereon  as  coUateral  and,  discovering  that  one 
^^  r^^®^  *^*1®»  brought  action  against  said  company  and  the  said  B., 
/^•^^^^  *liat  he  be  adjudged  the  owner  of  the  stock.    It  appeared 
t/^       *^®  evidence  that  B.  delivered  the  certificates  of  stock  in  ques- 
o^       ^   one  R.,  his  brother-in-law,  as  security  to  him  for  the  purcha,se 
^t;  f  k'^^^  stock,  although  without  any  power  to  transfer  or  deal  withi 
*l^^,^  ^^  ^^^  assignment  and  power  of  attorney  had  been  delivered  to  XC 
^^^.      y^^^rs  before  for  a  different  purpose;  that  when   R.   was    Biid-- 
*^^  t^^^^'^^^  ^P^^  ^y  ^*®  brokers  he  took  the  certificate  of  stock,  pinx^ed 
^.^^^^xxsf <er  to  it,  and  forwarded  it  to  the  plaintifTs  brokers  with  t;lxe 
^^^^^j,  ^^«*at;  that  they  should  use  it  as  collateral  in  securing  a  loaa  a.xi.d 

^t^>  tb^^^^^  ^^^  ^""^  ^""^'"^  plaintiflf. 
^    V^^^  tht         ^^^^iitiff  should  be  awarded  the  ownership  of  the  stock  etxxcfL 
^  ^%«e     ^     ^^^endant  B.  should  seek  his  remedy  against  R.,  his  ag^exxt:;, 
^\teti|.  ®  ii^  is  precluded  from  disputing. 

^K^tii-Q^^    5^    '^^liom  the  owner  has  delivered  a  certificate  of  stock  <ivi.X^- 
^^w  l>08e        *^^*  "transfer,  with  a  limited  power  of  disposition  for  a  8x>ocii^^"^ 
^^    ^Vig.  it^^^^  bind  the  title  thereto  as  against  the  true  owner  by  tr^.^:^^^ 
^K   '^^e    ^^j.^     "^  bona  fide  transferee  who  has  no  notice  of  the  limitatio:^:-^^ 
>  ^  (v^^^^^^iz-aJ*^*  ®  authority,  although    the    transfer   was   made   for        .^^:»:^ 
^^^^^^*Ut:        ^^    purpose  and  with  the  intention  on  the  part  of  the  £L^^  *::^-i 
^J::^  ^^r-».    ^^•^aud  upon  his  principal. 
4.  ^^t^^s,  ^^     Miller,  JJ.,  dissented,  the  latter  with  opinion. 

Ote        t^^^^>^^^  ^^^  plaintiff,  James  Talcott,  from  a  judgmerL-fc 
^^  o$  -i^-l/^^^^   Court  in  favor  of  the  defendants,  entered  in     -fc; 


t  .^^^>  1^  ^    ^^lerk  of  the  county  of  New  York  on  the  9th  da.;y- 
^^  tK      ^:>   upon  the  decision  of  the  court  rendered  aft^:^ 
Ed-ho         ^    ^^sTew  York  Special  Term. 


^^^^  ti^X  ^^-  Harris   of  counsel   [Robert  D.  Ireland    x 

^^  ^>ief],  Harris  &  Harris^  attorneys,  for  the  appell 

^^    t^tx  J2.  Kellogg  of  counsel   [Chester  O.  Swain    -^ 

^.^^^^     '^^e   brief],  Kellogg  &   Emery,  attorneys,  fox- 

^^^  ^  claiming  to  be  the  owner  of  twenty-five 
'^tj^S^  stock  of  the  Standard  OU  Company  standing 

J  the  defendant  William  S.  Blakslee,  brought  tlxis, 
^^  I  the  said  company  and  the  said  Blakslee  prayin^^ 
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e  adjudged  the  owner,  that  the  claim  of  ttx^ 


pest  in  the  stock  be  dismissed  as  unfounde^i?    ^^-fco  tpI^^^ 
ndant  company  be  required  to  transfer  the  ^ioo^^^ 

ts  books.  taJce^bol^^^' 

le  position  of  the  company  is  that  of  a  mei"^    ^     ^         is   tb^ 

Special  Term  has  held  that  the  defendant  Bl»*^     j^^i3    ^^ 

owner  of  the  said  certificate;  that  the  plaxxi*^        -j-tb'*^^*^ 

t,  title  or  interest  therein;  that  he  be  directed   *^^    E-^i^^  ^Ui^ 

ender  and  deUver  the  same  to  the  defendant  J^^^         .^^^^  to 

the  complaint  be  dismissed  upon  the  merits,    t^^^-*^ 

L  of  the  defendants.     From  said  judgment  plain  *^^     >^ 

le  plaintiff  is  a  banker  and  commission  mercli^^JsL^^I^ ' ^  ^,  i  ill   f 

of  New  York.     William  E.  Nichols  &  Co.  ^'^^^ J^^^^^m^^ 

:ers  to  whom  the  plaintiff  had  been  making  loans  1^^     ^^^  ^^ 

s.     On  November  8,  1907,  Nichols  &  Co.  callr^^  ^^      ' 


itiff  on  the  telephone  and  asked  if  he  would  mat^ 
wenty-five  shares  of  the  capital  stock  of  the  Star^^^  ^ 
pany  to  the  extent  of  seventy-five  per  cent  of  th^^=^^^^ 
e  thereof,  which  plaintiff  agreed  to  do.     Aoco] 
day  Mr.  Talcott  loaned  $7,500  to  Nichols  &  Co., 
to  him  the  usual  collateral  stock  note  bearing 
reading  in  part  as  follows:  *'0n  demand,  after 
e  received,  we  hereby  promise  to  pay  to  James  T^ 

r,  at seventy-five  hundred  dollars,  with 

he  rate  of per  cent  per  annimi  until  paid, 

sited  herewith,  as  collateral  security,  for  the  pay 
note,  and  also  as  collateral  security,  for  all  other  ^^^ 

iture  demands  of  any  and  all  kinds  of  the  holder^^^^-^^^-^ 
Qst  the  undersigned  due  or  not  due,  the  following  V^^^^^^'^^^ 
25  Standard  Oil,  $10,000;"  and  delivered  at  the     ^^>^      ^^b^  I 
a  certificate  of  the  Standard  Oil  Company  for  twent^^::^^    >^^^^lioJ^/ 
3S  made    out  in   the  name  of  W.  S.  Blakslee.    P0^         ^^^^^^^'^ x)ff\ 
5to,  accompanying  therewith,  and  delivered  at  the  » 
,  was  an  assignment  and  irrevocable  power  of  attorn^ '^^-^^^  ^ 

k.  That  is,  neither  the  name  of  the  assignee  noc^  ^^;;^^^^^  .^--b 
iption  of  the  property  assigned  was  entered  in  the  bocS^^^--'^^^^::^^^^ 
instrument.     This   was  signed  as  follows:   '•'In  wit^    ^^  -«J^ 
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•eof,  I  have  hereunto  set  my  hand  and  seal  the  18th  da^^  -^^  ^^^^ 
ber,  one  thousand  nine  hundred  and  seven,  W.  S.  Bl 
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(L.  S.)  Signed,  sealed  and  delivered  in  presence  of  W.  A. 
Afihbaugh.    Signature  guaranteed,  Wm.  E.  Nichols  &  Co/' 

Previous  to  Mr.  Talcott's  loan  and  on  the  18th  of  October, 
1907,  the  Empire  Trust  Company  of  the  City  of  New  York  had 
loaned  William  E.  Nichols  &  Co.  the  same  amoimt,  $7,500,  on 
the  same  certificate  of  stock,  accompanied  by  the  same  assign- 
ment and  power  of  attorney,  and  before  delivering  the  assign- 
ment with  stock  power  to  the  Empire  Trust  Company,  Nichols 
&  Co.  on  October  eighteenth  guaranteed  the  signature  of 
Blakslee.  When  the  Empire  Trust  Company  made  its  loan  on 
October  eighteenth,  the  certificate  and  stock  power  were  in 
exactly  the  same  form  as  when  Talcott  made  his  loan  on 
November  eighth.  It  was  because  the  trust  company  had 
called  its  loan  that  the  transaction  with  Talcott  was  had. 

During  the  several  years  previous  to  this  transaction  in  which 
Mr.  Talcott  had  had  dealings  with  Nichols  &  Co.,  loaning 
them  sums  of  money  from  time  to  time,  he  had  always  received 
stock  certificates  as  collateral  security.  At  the  time  this  loan 
was  made  Nichols  &  Co.  owed  him  between  $30,000  and 
$40,000.  On  January  27,  1908,  they  owed  him  $30,935  includ- 
ing the  loan  of  $7,500  made  November  8, 1907,  and  on  that  day 
they  gave  Talcott  a  new  note  for  the  entire  indebtedness,  the 
Standard  Oil  stock  in  question  continuing  as  collateral  security 
for  said  note  and  Talcott  being  imaware  that  Blakslee  had  any 
interest  in  the  stock  in  question. 

Nichols  &  Co.  came  into  possession  of  this  certificate  and  its 
accompanying  assignment  in  the  following  manner:  John  V. 
Bitts,  who  was  and  had  been  for  twenty  years  the  vice-presi- 
dent of  the  Butler  County  National  Bank  of  Butler,  Pa.,  had 
for  some  time  been  dealing  in  stocks  with  William  E.  Nichols 
&  Co.  On  October  18,  1907,  they  had  bought  for  his  account 
3,000  shares  of  Qreene-Cananea,  a  mining  stock  costing  about 
$21,000,  and  1,000  shares  of  Nipissing,  costing  about  $9  or  $10 
a  share. 

Mr.  Ritts  testified  that  previous  to  the  purchase  of  these 
stocks  he  had  had  cash  settlements  with  Nichols  &  Co.,  who 
drew  on  him  with  the  stocks  attached  to  the  drafts,  but  on  this 
transaction  he  found  it  inconvenient  to  take  up  the  stocks  as  he 
had  done  previously.    Nichols  &  Co.,  having  made  this  pur- 
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chase  for  Bitts,  were  themselveB  having  trouble  in  taking  care 
of  these  stocks.  It  was  during  the  panic  of  1907.  Bitts  testi- 
fied: "  They  [Nichols  &  Co.]  had  telegraphed  or  telephoned  me, 
I  don't  remember  which,  that  they  would  have  to  have  money 
to  take  up  these  stocks  or  collateral.  That  message  came  to  me 
at  Butler.  We  were  having  a  run  on  our  banks  at  Butler  at 
the  time.  I  was  very  busy.  I  was  just  preparing  to  go  to 
Pittsburgh  and  I  went  to  my  box  and  got  a  number  of  stocks 
from  the  box  and  I  mailed  from  Pittsburgh,  if  I  remember 
rightly,  this  Standard  Oil  certificate  of  stock.  *  *  *  The 
power  of  attorney  I  put  with  the  stock,  that  is  my  recollection. 
I  put  it  in  the  envelope.  *  *  *  I  registered  that  stock  from 
Pittsburgh  and  I  then  went  back  to  Butler.  I  found  there  a 
further  message  from  New  York  saying  in  very  strong  terms 
that  hell  was  to  pay  down  in  Wall  Street  and  I  had  better 
come  on  and  take  up  my  stocks.  I  came  to  New  York  that 
night.  I  reached  the  ofl&ce  of  William  E.  Nichols  &  Co.  on  the 
next  morning  about  10  o'clock,  I  think.  I  had  other  collateral, 
other  certificates  of  stock  with  me  in  my  possession.  *  *  * 
I  had  a  discussion  as  to  the  use  of  those  other  certificates  of 
stock  for  the  purpose  of  facilitating  the  raising  of  money.  Some 
of  them  were  acceptable  to  William  E.  Nichols  &  Co. ;  some  of 
them  were  not  acceptable.  There  were  some  of  them  that  they 
knew  nothing  about.  I  took  them  all  back  with  me  when  I 
returned  home." 

He  also  testified  to  a  conversation  with  a  member  of  the  firm 
as  to  obtaining  a  loan  on  the  Standard  Oil  stock  which  they 
already  had  in  their  possession.  *  ^  Q.  Was  anything  said  about 
the  amount  which  was  to  be  borrowed  on  that  stock  f  A.  There 
was  to  be  borrowed  enough  money  to  take  care  of  the  stocks 
that  were  coming  in  and  had  already  come  in  on  my  account." 
As  a  result  of  this  conversation  Nichols  &  Co.  secured  the  loan 
of  $7,500  first  from  the  Empire  Trust  Company  and  then  from 
Talcott,  as  above  stated. 

In  the  simimer  of  1909  Nichols  &  Co.  being  unable  to  pay 
their  indebtedness,  Talcott  sought  to  have  these  twenty-five 
shares  of  stock  transferred  to  himself  in  order  to  realize  on  the 
stock  as  collateral.  The  Standard  Oil  officers  examined  the 
transfer  and  asked  that  a  letter  be  procured  from  William  E. 
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Nichols  &  Co.  that  the  stock  certificate  and  stock  power  came 
together  when  they  were  received  by  Nichols  &  Co.  Such 
letter  was  procured  stating  that  they  were  pinned  together 
when  received  and  on  August  19,  1909,  the  certificate  of  stock, 
stock  power  and  letter  were  again  presented  to  the  officers  of  the 
Standard  Oil  Company,  who  thereupon  exhibited  a  letter  from 
defendant  Blakslee,  in  which  he  claimed  to  be  the  owner,  and 
notified  the  Standard  Oil  Company  not  to  transfer  the  stock. 
In  view  of  this  letter  the  company  declined  to  transfer, 
whereupon  this  suit  was  brought. 

To  avoid  the  effect  of  the  delivery  of  the  certificate  of  stock, 
the  assignment  and  power  to  Nichols  &  Co.,  and  the  transac- 
tions hereinbefore  set  forth,  and  to  deprive  the  plaintiff  of  all 
right,  title  and  interest  in  and  to  the  stock  which  had  been 
delivered  to  him  as  collateral  security  for  a  loan  of  $7,500,  the 
defendant  Blakslee  presented  this  remarkable  story:  That  he 
was  the  brother-in-law  of  Bitts,  who  had  married  his  sister; 
that  they  have  adjoining  houses  in  Butler,  and  have  always 
been  on  the  most  friendly  terms;  that  while  Bitts  was  the  vice- 
president  and  the  chief  executive  officer  of  the  Butler  County 
National  Bank,  Blakslee  was  the  assistant  cashier,  and  that 
hey  were  together  daily  during  banking  hours  in  the  bank; 
that  he  had  the  highest  respect  for  Mr.  Bitts  as  a  man  of 
integrity  and  honor;  that  Mr.  Bitts  was  a  man  of  large  means, 
considerably  larger  than  Blakslee's. 

Mr.  Bitts  testified  in  regard  to  the  delivery  to  him  of  the 
certificate  of  stock  as  follows:  ^^Some  time  during  August,  I 
think  it  was,  1907,  when  the  panic  was  on  and  stocks  were 
tumbling,  Mr.  Blakslee,  who  was  talking  about  buying  an 
automobile,  said,  ^  if  I  could  make  a  little  turn,  I  believe  that  I 
would  buy  an  automobile.'  I  says:  *I  am  going  to  buy  some 
Greene-Cananea;  I  feel  that  if  you  buy  a  thousand  shares  of 
Greene-Cananea  that  inside  of  a  year's  time  you  will  have 
made  enough  money  to  buy  an  automobile.'  ^  Well,'  he  says, 
'I  am  very  glad  to  make  some  money,  but,'  he  says,  ^I  have 
done  pretty  well  on — naming  some  other  stock  then,  naming 
Standard  Steel  Car  stock  —  and  I  have  a  notion  to  put  that  up 
and  borrow  some  money  out  of  the  bank;  I  have  not  got  enough 
money  to  pay  for  an  automobile,'  something  to  that  effect;  and 
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I 

lesays:  '  Yes/    i  says:  *!  am 
^  All  right.'    I  says:  *How  much  shall 
ays:  ^Buy  a  thousand  shares  for  me.' 


^"^^  i>^^'' 


Well,  what  do  you  say,  Will,  shall  X  ^  e*.^—         ^^j  r 

'Yes.'    I  says:  'I  am  going  to    ^^^  fo^  ^^  of 

rice,  which  was  then  about  seven  or  eight  <*  ^^  I2**^^^.eO 
"  The  Standard  Oil  certificate  was  deUver'0**^^  ^^^^^\xO 
hs  before  Greene-Cananea  was  bought.        -^  -tti.'b't^' 

dedtt  to  J^^-.i^oot  i^^ 


in 


ija* 


00' 


it  out  of  his  private  box  and  handed 
t  in  his  inrivate  box,  to  which  Mr.  Blakslee 
8.    Ritts  testified:  "  That  was  security  for  <^^  *^      I 
it  was  not  security  in  the  proper  term  of  secxa^^  -:     3^^  i\^' 
m:  *Now  you  give  me  something  to  hold  iia  ^^     1^  X.  vv 
I  will  buy  that  stock  at  the  right  time.'     ^  ^^i,^^^^  i 

knded  me  this  certificate  of  Standard  Oil  stocJt 
whether  that  would  be  sufficient,  and  I  said  tlia^^^r^ 
ght. "     "  When  I  bought  the  stock  I  intended  th.^^^^ 
nt  to  Mr.  Blakslee  one  thousand  shares  of  it,  and     ^    ^^ 
itle."     ^^  Two  thousand  shares  was  mine  and  on.^^^^^^^-^ 
6  was  Mr.  Blakslee's.    It  was  intended  for  liic^^^^^^ 
:  delivered  to  him,  but  Mr.  Blakslee  did  not    _ 
was  his  stock;  he  didn't  know  that  I  had  boK^-^ 
»    *    *    rjij^Q  matter  of  buying  the  stock  was  r:^ 
ry  on  my  part;  if  I  had  bought  the  stock  for  m^ 


i  naturally  have  expected  I  would  buy  some  for  hic^  ^r::^  ^^^'^^t  V  /i 
ot,  he  would  have  concluded  that,  in  my  judgrnenl^  J^  ,  A    U 

tie  thing  for  me  to  do  and  that  I  had  concluded  l^-'^  '0^--^  *^  /it  /f 
uy  it  for  him.  That  is  the  situation.  *  *  *  I  ic^  ^^^r"^^  j  \  */ 
ferrine  one  thousand  shares  to  him  and  exoected  ""^  #  i// 


ter  dehvering  the  certificate  to  Mr.  Ritts,  Mr. 

led  he  never  inquired  about  the  certificate  ant^^T^  ^ 

ng  about  it  for  the  period  of  two  years,  or  until  A>^^^^^^^  ^n^sti^  . 

and  although  it  was  deKvered  to  cover  the  purcl]^^^^^--'^^''^^  -^^C^ 


shares  of  Greene-Cananea,  out  of  the  profits  of  wh  ^^^^^^^^^ 


^^ 


rf»d  to  be  able  to  purchase  an  automobile,  he  testifi^^ 

'  asked  him  for  the  thousand  shares  of  Greene-C; 

'  asked  him  at  all  during  this  whole  time."  ^~r^^ 

regard  to  the  assignment  and  power,  Blakslee  teg^^^^  ^^^ 

it  was  given  by  him  to  Ritts  in  the  year  1904  to  tr^^ 
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jj^^  *^re8  of  stock  of  the  Butler  County  Bank;  that  Ritts, 
J^^^^  if  ^^^^^^  ^^  stock  power,  put  it  in  his  private  box  and 
^-^s^j  ^^^  continuously  until  he  sent  it  to  Nichols  &  Co. 
^  ^^Ut       tnew  it  was  in  Ritts'  private  safe,  but  said  he  forgot 
^       ^^^OkJ^^   stock  power  being  in  Ritts'  possession  when  he 
^^^?  t/)      .*^  *^^  ^^^  ceri;ificate  of  Standard  Oil  stock  in  1907, 
<H^  ^^^>)        ^^  pledging  said  stock,  accompanied  by  this  power  of 
^1^^*  ^^-^^  -Ritts  ^'did  something  that  he  hadn't  a  right  to  do; " 
^i^^i^^  ^^    ^ot  think  Ritts  committed  a  fraud  on  him;  that 
:iw  ^^  ^id*?*    *3iow  whether  Ritts  ^^ did  just  right  or  not; "  that 
^*^*^  f  ^^  ^»iot  intentionally  "  do  wrong. 

^^*t^^  ^s^iaed  that  when  he  gave  the  transfer  to  William  E. 
i^  *  ^  ^^*  K  ^^"  ^^  did  not  mean  it  to  be  a  trap  for  the  bank, 
1^  *^^  A>^  ^  ^*=Qea.nt  it  to  be  a  genuine,  sufficient  stock  power  to 
*^^l  hi^^  J^T^.  Ritts  testified  that  he  himself  was  a  man  held. 
^  W^^^^  a  ^^^  Esteem  in  Butler  by  all  his  acquaintances,  and. 
^^  ^i/^on  ^^^^  thousand  dollars  he  would  not  sacrifice  that 
.  V^  ^i^rtx  ^  ^^>iB  sense  of  honor.  When  he  sent  the  stock  oix 
^        h  ^^itx  ^^^ichols  &  Co.  he  did  not  stop  to  think  whether* 

l^^W   ^^  ^       thing  he  had  a  right  to  do.     ^*Q.  And  yoix 
^Jl^r^oxi    x^-B_^*^^^^^  o^  wrongdoing  in  connection  with  that 

^  ^  ^^^  ^'K^^'^*^®''^  ^^^^  ^^^  *    ^'  '■*  ^^  wrong,  there  is 
^liq.  .  ®*^^^^1^  ^^^'^-^t  that.     It  was  a  wrong  thing,  my  having  pixfc 
^W^y   i^  j^^    -collateral.     Q.  But  you  have  no  sense  of  moraX 
j^  you  ?      ^^^^rence  to  the  matter,  your  conscience  does  no-fc 
toou  ^  ^^^^  "       ^^V'ell,  only  that  I  realize  if  I  had  done  a  wron^ 
^^  "^i-     ^*^«ve  simply  to  go  into  the  market  and  buy  ttx^ 
^U  did  it^^^^^^^t^^  it  to  him.     *    *    *    Q.  Even  assuming  tha*w 
^XGlto-d^>^     ^^^*0^j^j.ly  ^^Q  this  stock,  you  can  make  good   tc^ 
ir.  Bl^I^^^^^^^^'t  you  ?    A.    I  would  expect  to  make  good   txz> 
AaiXXV  *^^Vtx^^^  stock  if  I  did  not  return  it.    Q.  If  he  has  any- 
^jx^^    O  -^    ^^^  *    A-  Well,  he  has  a  claim  for  25  shares   o:^ 
"^^La  ^  ^^^^^  ^tock.     Q.    You  are  abimdantly  able  to  mals:^^ 

^^^Q^T^  it  ^         ^-  Well,  I  hope  so." 

vV   f  i^:!:.      ^^^5  the  defense  is  that  while  Blakslee,  the  assis-t  ^ 
^^\       V      ^^'^    the  Butler  County  National  Bank,  delivered  tlx^^ 
f^     ^^^  ^  Standard  Oil  stock  to  his  brother-in-law,  the  vic-^.  _ 
5  the  bank,  as  security  to  him  for  the  purchase    It^^^- 
^  qOO  shares  of  Greene-Cananea  stock  for  Blakslo^ 

r 
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aooount,  it  was  not  really  security,  but  in  case  of  Blakslee's 
death  it  would  be  in  Eitts'  possession  with  some  sort  of  an 
undescribed  lien  attached  to  it^  although  without  any  of  the 
indicia  of  ownerahip  or  power  to  transfer  or  deal  with  it;  that 
the  assignment  and  power,  although  duly  executed  by  him, 
had  been  deUvered  to  Bitts  three  years  before  for  an  entirely 
different  purpose  and  had  been  kept  by  Bitts  during  all  that 
time  in  his  private  safe;  that  when  Bitts  was  suddenly  called 
upon  by  his  brokers  he  took  that  certificate  of  stock,  pinned  the 
transfer  to  it  and  forwarded  it  to  the  brokers  with  the  agree- 
ment with  them  that  it  should  be  used  as  collateral  for  a  loan 
to  be  obtained  by  them,  and  that  while  both  Blakslee  and  Bitts 
agree  that  Bitts  is  a  man  of  the  highest  integrity  and  honor, 
yet,  as  matter  of  fact,  he  was  guilty  of  the  conversion  of  Blaks- 
lee's stock  and  hence  that  no  title  was  conveyed  to  Taloott  and 
he  must  lose  the  amount  of  money  loaned  by  him  upon  the 
strength  of  these  documents. 

If  the  assignment  and  power  had  been  indorsed  upon  the 
back  of  the  certificate,  although  in  blank  except  as  to  signature 
and  witness,  I  apprehend  there  would  be  no  doubt,  although  a 
certificate  of  stock  is  not  a  negotiable  instrument,  that  it  would 
have  presented  such  indicia  of  title  that  an  innocent  holder 
would  have  obtained  good  title.  {McNeil  v.  Tenth  NationcU 
Banky  46  N.  Y.  825.)  And  if  the  assignment  and  power, 
though  upon  a  separate  paper,  had  identified  by  description  the 
property  intended  to  be  assigned,  the  same  rule  would  have 
appUed.  {Smith  v.  Saving  141  N.  Y.  315.)  But,  it  is  claimed, 
that  although  duly  executed,  the  signature  properly  guaran- 
teed, pinned  to  the  certificate  of  stock  and  delivered  and 
received  in  the  regular  course  of  business,  the  assignment  and 
power  being  upon  a  separate  paper  and  blank  as  to  the  property 
intended  to  be  assigned,  conferred  no  title  upon  Talcott,  but  on 
the  contrary  put  him  upon  his  inquiry  and  destroyed  his  daim 
of  being  an  innocent  holder  for  value. 

I  cannot  accept  at  its  face  value  the  testimony  of  Blakslee 
and  Bitts,  deeply  interested  in  the  event  as  they  are,  Blakslee, 
an  inferior  officer  of  the  bank,  and  Bitts  the  vice-president  and 
chief  executive  thereof,  and  a  man  of  substance  and  power,  the 
attempt  being  to  relieve  Bitts  of  a  clear  obligation  to  Blakslee, 
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even  at  the  expense  of  blackening  himself.  From  such  men^ 
accustomed  for  years  to  banking  and  stock  transactions,  such 
a  story  is  not  credible.  But  even  assuming  it  to  be  true,  I 
think  the  plaintiflE  entitled  to  the  remedy  prayed.  There  was 
nothing  which  could  reasonably  be  held  to  put  him  on  his 
guard.  The  transaction  occurred  in  the  regular  coiuBe  of 
business,  the  amount  advanced  by  him  and  the  terms  of  the 
loan  were  reasonable  and  precisely  the  same  terms  that  had 
been  given  by  the  trust  company.  Certainly  the  conduct  of 
the  defendant  and  of  his  brother-in-law  made  possible  the  trans- 
action. So  far  as  Nichols  &  Co.  were  concerned,  the  documents 
having  been  received  either  by  mail  or  personally  from  Ritts 
and  the  discussion  and  interviews  in  regard  thereto  having  been 
had  with  him,  they  were  absolutely  entitled  to  rely  upon  the 
boTia  fides  of  the  transaction.  If  they  were,  it  seems  to  me 
that  everybody  dealing  with  them  upon  the  same  papers  in 
carrying  out  the  precise  transaction  for  which  they  were  pro- 
cured by  Nichols  &  Co.  must  be  entitled  to  the  benefit  of  that 
knowledge  which,  in  addition  to  the  apparent  regularity  of  the 
transaction,  conferred  authority  to  act  under  the  power. 

In  the  cases  which  have  dealt  with  the  fundamental  ques- 
tion here  involved,  the  reasons  given  for  the  decision  of  the 
court  seem  to  me  appUcable  to  the  situation  here  presented. 
Thus  in  McNeil  v.  Tenth  National  Bank  (46  N.  Y.  325) 
Judge  Bapallo  said:  ^*  Where  the  true  owner  holds  out 
another,  or  allows  him  to  appear,  as  the  owner  of,  or  as  hav- 
ing full  power  of  disposition  over  the  property,  and  iimocent 
third  parties  are  thus  led  into  dealing  with  such  apparent 
OTv:ner,  they  will  be  protected.  Their  rights  in  such  cases  do 
not  depend  upon  the  actual  title  or  authority  of  the  party  with 
whom  they  deal  directly,  but  are  derived  from  the  act  of  the 
real  owner,  which  precludes  him  from  disputing,  as  against 
them,  the  existence  of  the  title  or  power  which,  through  negli- 
gence or  mistaken  confidence  he  caused  or  allowed  to  appear 
to  be  vested  in  the  party  making  the  conveyance." 

So  in  this  case,  Blakslee  did  deliver  the  certificate  of  stock 
to  Ritts  for  security  when  about  to  engage  in  a  joint  stock  pur- 
chasing enterprise;  Blakslee  did  execute  and  deliver  to  Ritts  a 
blank  assignment  and  power  of  attorney  and  with  the  intent 
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under  certain  circumstances.     When,  therefaX'^^  ^tx<l 

fonnance  of  the  purchase  agreed  upon  between  -^^^-     tt^^    ^^' 


that  it  should  be  anelBfective  power  and  should    *^^  fiit^^   ^^^   ^s- 


X^e^ 


^^n* 


,^t^^^ 


SU300 


lee,  presented  to  Nichols  &  Co.  this  certificate  —  .  ^ 

with  the  request  that  they  should  use  it  as  s^cui^*^^  ^^ 

loan  to  cany  the  stocks  which  they  had  bought  fo'^    ^     j*i^^^^ 

and  Talcott  thereon  advanced  hds  money,  Talc-^^*^      ^j^  jol^    P^^ 

derived  from  the  act  of  the  real  owner,  Blakslee^  ^j2s:x^^^^ 

eludes  him  from  disputing,  as  against "  Talcott,  ^  ^  ^^     rrii^^^^^ 

of  the  title  or  power  which,  through  negligenoe  ^^^  ^^-==a^^^^ 

confidence  he  caused  or  allowed  to  appear  to  be 

Ritts.     Blakslee,  and  Blakslee  alone,  created  the 

of  which  Ritts  availed  himself,  to  clothe  himse^ 

apparent  ownership  of  the  stock. 

As  further  said  in  the  McNeil  case:  "  The  tn*- 
inquiry  in  this  cage  is,  whether  the  plaintiff  did  co 
his  brokers  such  an  apparent  title  to,  or  power  of  dispo^s^r, 
the  shares  in  question,  as  will  thus  estop  him  from  5. 
his  own  title,  as  against  parties. who  took  bona  fide 
the  brokers."    Again:  "The  common  practice  of  pas 
title  to  stock  by  deUvery  of  the  certificate  with  blaiiH- 
ment  and  power  has  been  repeatedly  shown  and  saiict*' 
cases  which  have   come  before  our  courts.     *     * 
holder  of  such  a  certificate  and  power  possesses  all  the 
indicia  of  title  to  the  stock,  and  an  apparently  imlimit^^^-  ^^ 
of  disposition  over  it.     *    *    *    Such,  then,  being  th^  -^ 
and  effect  of  the  docmnents  with  which  the  plaintiff 
his  brokers,  what  position  does  he  occupy  toward  per 
in  reliance  upon  those  documents,  have  in  good  faith  ad^^ 
money  to  the  brokers  or  their  assigns  on  a  pledge  of  the 
When  he  asserts  his  title,  and  claims,  as  against  them, 
could  not  be  deprived  of  his  property  without  his  conse]^'* 
not  he  be  truly  answered  that,  by  leaving  the  certificatt^"^^^^ 
hands  of  his  brokers,  accompanied  by  an  instrument  l^ 
his  own  signature,  which  purported  to  be  executed  for  ^       -^^^ 
sideration,  and  to  convey  the  title  away  from  him,  h^^. 
empower  the  bearer  of  it  irrevocably  to  dispose  of  the  st<xic^^^^]^^!^'' 
in  f^ct  ^  substituted  his  trust  in  the  honesty  of  his  brokers,^^^^^-,^::^^ 
the  control  which  the  law  gave  him  over  his  own  proper^ 
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and  that  the  oonsequenoes  of  a  betrayal  of  that  trust  should  fall 
upon  him  who  reposed  it,  rather  than  upon  innocent  strangers 
from  whom  the  brokers  were  thereby  enabled  to  obtain  their 
money!" 

In  Moore  v.  Metropolitan  Nat.  Bank  (55  N.  T.  46) 
Grover,  J.,  said:  ^^One  reason  why  an  owner  of  corporate 
shares  or  of  goods  and  chattels,  who  has  conferred  upon 
another  the  apparent  ownership,  without  transferring  to  him 
a  valid  title,  was  held  precluded  from  asserting  his  title,  against 
a  bona  fide  purchaser  from  such  apparent  owner,  is  that  such 
purchase  was  made  upon  the  faith  of  the  title  which  he  had 
apparently  given,  and  that  it  would  be  contrary  to  justice  and 
good  conscience  to  permit  him  to  assert  his  real  title  against  an 
innocent  purchaser  from  one  clothed  by  him  with  aU  the  indicia 
of  ownership  and  power  of  disposition.  *  *  *  Another  rea- 
son is  that  it  presents  a  proper  case  for  the  application  of 
the  legal  mayim  that  where  one  of  two  innocent  parties  must 
sustain  a  loss  from  the  fraud  of  a  third,  such  loss  shall  f al 
upon  the  one,  if  either,  whose  act  has  enabled  such  fraud  to 
be  committed." 

It  seems  to  me  that  nothing  could  be  more  contrary  to  justice 
and  good  conscience  than  to  permit  these  brothers-in-law,  fel- 
low bank  officers  and  participators  in  a  stock  purchase,  to  throw 
upon  the  banker  the  loss  of  the  money  loaned  and  required  in 
that  stock  transaction,  by  a  denial  of  agency,  and  the  asser- 
tion of  fraud  and  conversion  as  between  themselves, 

I  think  the  claim  that  both  the  certificate  and  the  power 
were  delivered  to  Eitts  for  a  limited  purpose  is  met  by  the 
language  of  the  court  in  Knox  v.  Eden  Musee  Co.  (148  N.  T. 
441),  where  Andrews,  Ch,  J.,  said  of  the  McNeil  Case  {supra): 
"  That  case  holds  that  an  agent  to  whom  the  owner  has  deliv- 
ered a  certificate  of  stock  duly  indorsed  for  transfer,  with  a 
limited  power  of  disposition  for  a  special  purpose,  may  bind 
the  title  thereto  as  against  the  true  owner  by  transferring  it 
to  a  bona  fide  transferee  who  has  no  notice  of  the  limitations 
of  the  agent's  authority,  although  the  transfer  was  made  for 
an  unauthorized  purpose  and  with  the  intention  on  the  part  of 
the  agent  to  commit  a  fraud  upon  his  principal." 
App.  Div.—  Vol.  CXLIX.       45 
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be  considered  a  border-line  case,  and  yei 
mviction  that  the  reasoning  of  the 

and  that  the  owner  of  the  stock  sho 
remedy  to  the  unfaithful  agent  whom 
that  he  is  amply  able  to  respond  and  u; 
en  no  demand.    The  plaintiff  ^ould 
aocently  parted  with  his  money  undei 
upon  apparent  evidence  of  title  presen' 
ts  and  made  possible,  accepting  the  de^ 
own  negligence  and  misplaced  confidence, 
lent  appealed  from  should  be  reversed 

with  costs  and  disbursements  to  the  a; 
nt. 

P.  J.,  and  McLaughlin,  J.,  concurred;  Z^ 
ER,  JJ.,  dissented. 

.  (dissenting): 

iffirmance  on  the  opinion  of  Mr.  Justice  0'< 

rm. 

Lissenting): 

ieUvery  of  the  certificate  of  stock  by  Blafc^^^ 

confer  even  apparent  authority  upon  the 

3  a  third  party.     The  undisputed   testim* 

Bitts  supports  the  finding  of  the  trial  coi 

9  power  of  attorney  in  blank,  signed  by  BL^^ 

m  to  Ritts  years  before  the  delivery  of  the  • 

on  for  the  specific  purpose  of  enabling  Ri^ 

ain  stock  of  the  Butler  County  National 

lie  name  of  Blakslee,  that  no  occasion  to  f 

,t  its  existence  had  been  forgotten.     It  seetf:^' 

case  is  precisely  the  same  as  though  Riti^'^ 

B  blank  power  of  attorney  from  papers  in  B 

n,  though  it  may  be  that,  if  it  had  been  fill( 

ption  of  the  certificate  in  question,  the  plai^ 

een  entitled  to  rely  upon  it.     Upon  the  \m^  ^ 

\  was  an  unsigned  blank  assignment  and  po^p^^^ 

3h  was  enough  of  itself  to  suggest  to  the  pl^^^^F-^^ 

r  that  the  blank  power  of  attorney  pinned         ^^^^^ 

i  been  given  for  a  different  purpose.     Th^^ 
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papers,  though  pinned  together,  were  entirely  different  instru- 
ments. The  power  of  attorney  did  not  purport  in  any  way  to 
relate  to  the  twenty-five  shares,  and  I  do  not  think  that  the 
mere  fact  that  it  was  pinned  to  the  certificate  justified  the 
plaintiff  in  blindly  relying  upon  it.  While  it  is  of  little  conse- 
quence except  as  bearing  upon  the  conduct  of  Ritts,  it  appears 
that  in  order  to  obtain  the  certificate  he  offered  to  pay  the  sum 
that  the  plaintiff  originally  loaned  on  it.  I  think  the  plaintiff's 
representative  made  a  mistake  in  not  accepting  that  offer,  and 
vote  to  afiSrm  the  judgment. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 


MarhhaTiT,  E.  Ward,  Respondent,  v.  Paul  J.  Rainby  Pier 
Company,  Appellant. 

First  Department,  March  22,  1912. 

Principal  and  agent  — action  for  commiasions  upon  sale  of  bonds  — 

evidence. 

In  an  action  by  an  agent  to  recover  commissions  aUeged  to  have  been 
earned  in  effecting  the  sale  of  bonds,  the  defendant  claimed  that  plain- 
tiff deceived  the  purchaser  and  misrepresented  the  facts  for  which 
defendant  had  to  make  settlement.  Evidence  examined,  and  held^  that 
plaintiff  failed  to  establish  a  cause  of  action. 

Appeal  by  the  defendant,  Paul  J.  Rainey  Pier  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflf,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  19th  day  of  April,  1911,  upon  the  verdict  of  a  jury, 
and  also  fitx)m  an  order  entered  in  said  clerk's  office  on  the 
same  day  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Samuel  S.  Whitehousej  for  the  appellant. 

Harford  T,  Marshall^  for  the  respondent. 

Clarke,  J. : 

The  complaint  alleged  that  on  or  about  the  15th  day  of  Sep- 
tember, 1909,  plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  defendant  agreed  to  employ  the  plaintiff  as 
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agent  to  sell  its  first  mortgage,  six  per  cent  gold  l>oxx<xs 
plaintiff  a  commission  of  ten  per  cent  of  the  pvuralx^^^  P      . - 
all  bonds  sold  by  him  as  payment  for  his  servicos  mi  nego 
said  sales.  Vi    i-  it 

The  answer  admitted  the  employment,  but    slU^S^^ 
*'  agreed  to  pay  him  for  his  services  ten  per  centf>  of  tlie  mo     y 
which  the  defendant  should  receive  on  account  of  tloLG  purcnase 
price  of  aU  such  bonds  actually  sold  by  him.''       JijnA   TJxrtxi 
alleges  that  the  alleged  sale  of  $30,000  of  such  boads  to  Maiy 
Eeilly  was  not  an  actual  bona  fide  and  binding:  fi^^^  ^^  ^^ 
bonds  to  her;  that  said  alleged  sale  of  such  boncLs  to  iier  w 
never  completed  in  whole  or  in  part  and  was  not  and  is  n 
enforcible  against  her.  rrstl 

Plaintiff,  who  had  formerly  been  in  the  employ    ^*   xxie 
Guarantee  and  Trust  Company,  but  had  left  its  enS^P^^^  ^'\^ . 
prior  to  the  transactions  here  under  consideration^    test  in 
*'  I  was  to  receive  ten  per  cent  as  my  comtmission  f4c:>i*    ^^^  ^^^ 
and  my  commission  was  to  be  paid  to  me  at  the  -fcim©  ot  tn 
money  being  turned  over  to  the  Paul  J.  Eainey  PieT*  Gomp^^Y 
or  to  him,"  referring  to  Mr.  De  Saulles,  the  vice-preBident  an 
subsequent  president  of  the  company.     Plaintiff  claims  ^L,^^^^- 
sold  $40,000  worth  of  these  bonds  and  admits   thaflT^^si^'^^^^^J^^ 

received  $2,000  by  way  of  commission  and  sues  for  the      ^^^         ' 

namely,  $2,000.  -=^^> 

The  transaction  imder  consideration  was  the  allegecp-^  ^^^ 
$30,000  of  bonds  to  Miss  Mary  Eeilly.     Miss  Reilly  sentdr 
in  checks  to  the  order  of  the  Title  Guarantee  and  Tri: 
pany.     She  subsequently  brought  suit  for  the  recover}«^^*^     -^z^^^  m 

amount  and  the  defendant  company  in  settlement  of  he 
against  it  paid  her  $2,000  in  cash  and  $685  by  way  of : 
and  gave  her  a  note  for  $28,000  with  a  large  amoimt 
collateral. 

The  defense  to  the  suit  at  bar  was  that  plaintiff  dfc^ 
Miss  Eeilly  and  misrepresented  the  facts  to  her;  tha -j^^^ -■"^^"H.^^^'' 
she  thought  she  was  buying  a  bond  guaranteed  by  ttrt-^^^ 
Guarantee  and  Trust  Company,  said  company  was  oi 
trustee  of  the  mortgage  securing  said  bonds  and  tlial*^^ 
she  discovered  the  facts  she  brought  the  suit  which  resu^-*'^ 
the  settlement  above  set  forth. 
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Miss  Eeilly  testified  that  she  was  dealing  with  the  plaintiff  as 
the  representative  of  the  Title  Guarantee  and  Trust  Company; 
that  she  had  had  guaranteed  mortgages  of  that  company  before; 
that  she  was  a  dressmaker;  that  she  had  saved  this  amount 
of  money  and  desired  to  invest  it  in  the  same  kind  of  guaran- 
teed mortgages;  that  she  asked  for  five  per  cent  mortgages  and 
that  the  plaintiff  told  her  that  the  company  did  not  have  any 
that  paid  that  amount,  but  that  he  had  these  bonds  of  the 
Paul  J.  Rainey  Pier  Company  which  were  six  per  cent  bonds 
and  which  were  just  as  safe  as  the  mortgages  she  desired; 
that  they  were  guaranteed  by  the  Title  Guarantee  and  Trust 
Company  and  that  if  anything  was  safe  that  company  was; 
that  he  told  her  that  his  mother  had  invested  $25,000  in 
them;  that  all  of  these  bonds  had  been  sold  and  that  the  First 
or  Second  National  Bank  of  Brooklyn  had  subscribed  for 
$125,000  of  them.  As  matter  of  fact  none  of  the  bonds  had 
been  sold  or  subscribed  for.  This  was  the  first  transaction  in 
them  and  they  were  not  delivered  until  some  time  after  the 
money  had  been  paid  because  they  were  not  ready  for  delivery. 
Neither  Ward's  mother  nor  the  Brooklyn  bank  referred  to  had 
invested  in  any  of  these  bonds. 

It  further  appeared  that  under  the  subscription  agreement  a 
stock  bonus  to  the  extent  of  fifty  per  cent  of  the  bonds  sub- 
scribed for  was  to  be  delivered  with  them.  Miss  ReiUy  was 
told  nothing  of  this  stock  bonus  but  De  Saulles  and  the  plaintiff 
agreed  to  divide  the  stock  which  was  to  be  delivered  as  a  bonus 
upon  these  bonds  between  themselves. 

Upon  the  facts  proved  no  cause  of  action  was  established 
against  the  defendant  and  the  verdict  was  against  the  evidence. . 

It  follows  that  the  judgment  and  order  appealed  from  should 
be  reversed  and  a  new  trial  ordered,  with  costs  and  disburse- 
ments to  the  appellant  to  abide  the  event. 

Ingraham,  p.  J.,  liAUomjN,  Scott  and  Miller,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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Louis  Abel,  Bespondent,  v.  The  National  Bbsebye  Bank  of 
THE  City  of  New  York,  Appellant. 

First  Department,  March  22,  1912. 

Contract— action  on   quantum   meruit   for   senrices  in  ftfmiwting  in 
organization  of  hank — evidence. 

The  plaintiff,  in  an  action  on  a  qtuintum  merv4t  to  recover  for  servioes, 
alleged  that  he  was  employed  hy  the  defendant  and  its  agents  to  assist 
in  the  organization  of  the  defendant's  hank  and  the  reorganization  of 
its  predecessor  and  that  he  was  promised  an  official  position  with  the 
reorganized  hank.  The  defendant  denied  that  it  ever  employed  the 
plaintiff.  Evidence  examined,  and  Tield^  insufficient  to  support  a  ver- 
dict for  the  plaintiff. 

A  letter  written  to  the  hank  hy  the  plaintiff  long  after  the  transactions  in 
question,  not  heing  in  response  to  any  communication  from  the  hank, 
was  a  self-serving  document  and  inadmissihle  in  evidence. 

Appeal  by  the  defendant,  The  National  Reserve  Bank  of  the 
City  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  19th  day  of  April,  1911,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  21st  day  of  April,  1911,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes  in  an  action 
brought  to  recover  on  a  quantum  meruit. 

Evfiery  H.  Sykes  of  coimsel  [J.  Hampden  Dougherty^  Jr.y 
with  him  on  the  brief],  SvZlivan  &  Cromwell,  attorneys,  for 
the  appellant. 

Michael  Martin  Dolphin^  for  the  respondent. 

Clarke,  J. : 

The  complaint  alleges  that  on  or  about  the  1st  day  of  Octo- 
ber, 1908,  the  plaintiff  was  employed  by  the  defendant  to  per- 
form certain  duties  in  and  about  the  organization  of  the 
defendant  bank  and  the  reorganization  of  the  defendant's 
predecessor,  the  Consolidated  National  Bank  of  New  York,  in 
the  way  of  soliciting  subscriptions  for  the  capital  stock  of  the 
defendant  bank  and  procuring  deposits  for   the  defendant 
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bank,  and  at  the  special  request  of  the  defendant  and  its 
agents  plaintifE  undertook  to  perform  and  did  perform  the  said 
duties  under  the  direction  of  the  defendant  and  of  its  agents, 
and  continued  under  the  defendant's  employment  as  aforesaid 
from  the  1st  day  of  October,  1908,  to  the  1st  day  of  October, 
1909,  and  that  the  reasonable  value  of  such  services  was  $3,525, 
for  which  he  demanded  judgment. 

The  plaintiflE  testified  that  in  the  fore  part  of  October,  1908, 
he  was  employed  as  paying  teller  by  the  Greenwich  Bank; 
that  Mr.  George  W.  Adams  "  told  me  that  he  was  elected  a 
member  of  the  reorganization  conmiittee  of  the  Consolidated 
National  Bank,  about  to  form  a  new  bank,  and  the  name  was 
not  decided  upon.  It  was  to  take  over  the  assets  of  the  Ori- 
ental Bank,  and  that  as  a  member  of  that  conmiittee,  of 
course,  he  said  they  needed  help  to  secure  subscriptions,  that 
they  wanted  additional  capital  stock,  and  if  I  would  come  on 
and  secure  this  stock  I  would  be  remunerated  for  same,  that  I 
would  get  a  position  as  good  if  not  better  than  the  one  I  had 
in  the  Greenwich  Bank.  *  *  *  I  saw  Mr.  Adams  in  about 
three  days  and  talked  it  over  again  and  he  repeated  his 
promises,  and  said  that  there  was  a  chance  of  my  getting  an 
official  position.  Naturally  I  assented  to  going  out  and  work- 
ing for  that  position,  an  official  position  with  the  reorganized 
bank.'' 

The  defendant  denied  that  it  had  ever  employed  the  plain- 
tiff or  promised  to  remunerate  him,  and  took  the  position  that 
whatever  he  did  he  did  for  Mr.  Adams,  who  subsequently 
became  the  cashier  of  the  bank.  The  learned  court  charged 
the  jury  as  follows:  "Then  you  will  have  in  mind  Adams's 
testimony,  to  the  effect  that  nothing  was  said  about  any 
remuneration,  except  to  promise  to  give  him  a  position  in  the 
new  bank,  or  the  bank  under  the  new  name.  If  you  find  from 
the  testimony  that  the  promise  to  the  plaintiff  was  merely  that 
he  was  to  have  a  position  with  the  defendant  bank  as  the  sole 
reward  for  his  services,  your  verdict  will  be  for  the  defendant; 
because  there  is  nothing  in  the  testimony  that  I  can  recall  that 
would  sustain  the  theory  that  the  bank  was  ever  advised  of  any 
such  specific  promise  to  give  him  a  position  in  the  new  bank; 
and  before  the  bank  can  be  held  to  have  ratified  the  agreement 
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ilaintiflf  made  with  Adams  it  must  be  shc?^^^^^  ^^lH^^^ 
aiew  what  the  arrangement  was.    The  lya^tx^  ^  tb^ 

3  have  ratified  some  agreement  with  AdiaXO^  ^  ^ti^^^^^ 
I  of  the  payment  to  be  made  for  services,  mile^^  '^  ^^^  ix^^^ 
le  new  bank  knew  what  the  nature  of  the  ^^^^^^^^yt^^^^^^^ 


ams  was.     If  there  was  nothing  more  than  *^^/l  \^^^^_^ 
>sition,  your  verdict  will  be  for  the  defendant ; 


-   ^^^  r.  tb^^ 


I  you  that  the  burden  is  upon  the  plaintiff  t^  ^Ai*^^^ 
vas  a  promise  of  remuneration  for  services  ui  ^^  ,> 
jmise  of  as  good  or  a  better  position  in  the  l^^^u^^^^lr     ^- 
before,  as  the  case  was  submitted  to  the  j'^^^^^.c^-  %f 
ial  for  it  to  find  by  a  preponderance  of  the  evi 
vas  a  promise  to  remunerate  outside  of  and 
promise  of  a  position  by  Adams,  and  that  this 

ratified  by  the  bank.     This  being  the  law 
rdict  cannot  stand.    It  is  not  only  against  the  w< 
ce,  but  there  is  hardly  a  scintilla  of  competen 
port  thereof. 

here  must  be  a  new  trial,  we  call  attention  to  t 
I  evidence  of  the  letter  of  January  11,  1910,  ^ 
nk  by  the  plaintiff  long  after  the  transactions 
tion.  This  letter  was  not  in  response  to  any  con 
•om  the  bank  nor  was  it  answered  by  it,  and  is. 
rving  document  and  so  incompetent  and  inadm: 

judgment  and  order  appealed  from  should 
new  trial  ordered,  with  costs  to  the  appellant  to 


iAHAM,   p.  J.,    Laughlin,    Scott   and   Mr 
Ted. 

gment  and  order  reversed,  new  trial  ordered,   --^ 
ant  to  abide  event. 
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Edmund  Batchis,  Bespondent,  v.  George  Lease  and  Others, 
as  Trustees  under  the  Last  Will  and  Testament  of  Hudson 
HoAQLAND,  Deceased,  Appellants. 

First  Department,  March  22,  1912. 

Trust  —  enforcement  of  trust  ~  action  by  assignee  of  beneficiary — com- 
plaint — demurrer. 

A  suit  to  enforce  a  trust  can  only  be  brought  by  a  beneficiary,  and  it  must 
be  in  equity,  unless  there  has  been  an  accounting  and  promise  to  pay,  or 
the  equivalent  thereof,  when  an  action  at  law  may  be  brought  for  the 
ascertained  sum.  In  the  latter  case  the  action  may  be  brought  by  an 
assignee  of  the  claim. 

A  complaint,  in  an  action  by  an  assignee  of  a  beneficiary  against  his  exec- 
utors and  trustees  to  enforce  payment  of  the  income  from  a  trust  fund, 
which  alleges  that  on  a  certain  date  the  defendants  *^made  a  further 
division  of  the  income  ^^  in  their  hands  and  distributed  the  same  to  the 
various  cestuis  que  trust  entitled  thereto,  except  that  they  unlawfully 
withheld  from  Hoagland  the  sum  of  $208,  is  demurrable,  because  it  fails 
to  state  that  there  had  been  an  accounting  and  promise  to  pay,  or  the 
equivalent  thereof,  or  that  the  trustees  had  ascertained  and  established 
that  on  that  date  the  sum  of  $208  was  due  to  Hoagland. 

Appeal  by  the  defendants,  George  Leask  and  others,  as 
trustees,  etc.,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  6th  day  of  December,  1911, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  overruling  the  defendants'  demurrer  to  the 
complaint. 

J.  Hampden  Dougherty ,  for  the  appellants. 

Arthur  G.  Stiles  of  counsel  [Henry  W,  Bairdy  attorney],  for 
the  respondent. 

Clarke,  J. : 

The  plaintiff  is  the  assignee  of  a  beneficiary  under  the  will 
of  Hudson  Hoagland,  and  the  defendants  are  the  executors 
and  trustees. 

The  complaint  alleges  that  the  17th  clause  of  the  will  gave 
and  bequeathed  to  the  executors  $75,000  in  trust,  to  pay  over 
the  income  of  $26,000  thereof  to  Charles  F.  Hoagland  during 
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fe,  and,  upon  his  death,  leaving  a  chil** 

J  him,  to  pay  over  the  principal  of  said    ^^**Zj 


ildren;  that,  according  to  the  terms  of 
of  moneys  were  to  be  paid  over  to  the  ^^' 
in  trust  for  other  beneficiaries;  that 
securities  to  the  amoimt  of  $500,000 


^'^ 


t0 


sact^  ^^  iol  ^, 


es  F.  Hoagland  and  other  cestuis  que  '^^"^^'^Ib^^  ^i^ 
that  Charles  F.  Hoagland  is  still  aliv^/     ^  C^\.^ 
to  the  7th  day  of  AprU,  1908,  the  defenci^^     V^^ 
trustees  received  the  income  of  said  trust  ^^ 
became  due  and  payable  and  distributed 
lentitled  thereto;  "  That  on  the  7th  day  of 
[ef endants  herein,  as  such  trustees,  made  a 
rf  the  income  then  in  their  hands  of  said 


listributed  the  same  to  the  various  cestuis  qt^^  ^ 

ihereto,  except  that  said  defendants  unlawfu^^;^^^^    "^  ^ ^^^ , 
said  Charles  F.  Hoagland  the  sum  of  $208,  ^^^'^^^^  ^ ^.^^^^^^ i.\  y 
portion  of  the  income  of  said  trust  fimds  that  di^^^I^  ^  ^^  ^^\} ' 
been  distributed  to  the  said  Charles  F.  Hoagla>^^        ^^j^f^^^ 
defendants  still  unlawfully  refuse  to  pay  over  tC^'^^^^^.^^^^^^^ 


[es  F.  Hoagland,  or  his  assigns,  said  sum  of  $208, 
lyment  thereof  has  been  duly  demanded. "    The  <^^.^ 
s  similar  allegations  as  to  five  other  semi-annual  4^^^      ^^;^  ^^^ 
Bds:  ''That  on  or  about  the  4th  day  of  May,  ^  .^^^^^^       "^S^^'li 
I  said  simis  of  money  hereinbefore  stated  had^  ^^^*  j^^  ^    a  m 


all  of  1 


y^' 


nd  owing,  and  after  the  cavise  of  action  hereir^  ^  '"^^    ^^^^ 
,  and  prior  to  the  commencement  of  this  acti"^  ^  \^  ^^^  j^  ^ 
es  F.  Hoagland,  for  good  and  valuable  consideratir^'^^^-^-*^'^^  ^^^^^ 
led  to  the  plaintiff  herein  all  claims  that  he  had  ^^    ^^'^^  ^^ 
ef  endants  herein  by  reason  of  the  claims  and  c:^^S 
1  herein  set  forth,  and  that  the  plaintiff  is  still  the  \^\1 
r  and  holder  of  said  claims  and  of  said  cause  of  acti^*^ 
jfore  he  asked  judgment  for  $1,248. 

3  defendants  demurred,  firsts  that  there  is  a  uoj.tn;u  ui  >-    ^  ^^> 
)laintiff  in  the  omission  of  Charles  F.  Hoagland,  ^^ 

has  the  right  to  enforce  the  performance  of  the  ^  ^^^ 
"A  in  the  complaint;  secaad^  that  there  is  defect  of  pa^^:^ 
dant  in  the  omission  of  Charles  F.  Hoagland,  the  p^C^ 
ed  to  the  money  demanded  by  the  plaintiff,  which  S0^ 


---»^<i^;^ 
^ 


'iis 
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income  of  a  trust  of  personal  property,  and  which  by  the 
terms  of  the  trust  defendants  are  directed  to  apply  to  the  use 
of  said  Hoagland;  thirds  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  court  over- 
ruled the  demurrer  on  all  three  grounds  without  opinion. 

An  action  to  enforce  a  trust  can  only  be  brought  by  a  bene- 
ficiary, and  it  must  be  in  equity.  But  if  there  has  been  an 
accounting  and  promise  to  pay,  or  the  equivalent  thereof,  an 
action  at  law  may  be  brought  for  the  ascertained  sum;  and  if 
an  action  at  law  could  be  so  brought  the  claim  could  be 
assigned  and  the  action  brought  by  the  assignee. 

The  question  is  whether  the  complaint  sufficiently  states  the 
ascertainment  of  a  sum  due  and  promise  to  pay,  or  the  equiva- 
lent thereof.  The  language  of  the  8th  clause  of  the  complaint, 
which  is  typical  of  all  the  items  constituting  the  cause  of 
action,  says  that  on  a  certain  date  the  defendants  made  a  fur- 
ther division  of  the  income  in  their  hands  and  distributed  the 
same  to  the  various  cestuis  que  trust  entitled  thereto,  except 
that  they  unlawfully  withheld  from  Hoagland  the  sum  of 
$208,  being  part  of  that  portion  of  the  income  that  should  then 
have  been  distributed  to  him  and  unlawfully  refuse  to  pay 
over  to  him  or  his  assigns  said  sum  though  demanded. 

Even  exercising  the  utmost  Uberality,  that  clause  cannot  be 
interpreted  as  the  equivalent  of  the  statement  that  there  had 
been  an  accounting  or  that  the  trustees  had  ascertained  and 
established  that  on  that  date  the  stun  of  $208  was  due  to 
Hoagland. 

The  interlocutory  judgment  appealed  from  should  be 
reversed  and  the  demurrer  sustained,  with  costs  and  disburse- 
ments to  the  appellants,  with  leave  to  respondent  on  payment 
thereof  to  serve  an  amended  complaint. 

Ingraham,  p.  J.,  McLaughlin,  LAUGmjN  and  Miller,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained, 
with  costs,  with  leave  to  plaintijf  to  amend  on  payment  of 
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EOPLE  OP  THE  State  OF  New  Tork  ex  TOl'   r^at^        ^^0^ 
K)ndent,  r.  James  Creelman  and  0ther6^^      .^^   of  ^ 
Ikliinicipal  Civil  Service  Commission  of  Th^  ^ 
c,  Appellants. 

First  Department,  March  22,  1912.  ^  ^^    .  , 

pal  corporations  —  section  284  of  the  Greater  Nei^         f^i^^^i 
instrued — appointment  of  patrolman — age  quali^^    "^^.^         ^ 

284  of  the  Greater  New  York  charter,  as  amended  by^ 
er  612,  and  Laws  of  1907,  chapter  278,  providing  tha' 
be  appointed  patrohnan  who  shall  be  at  the  date 
on  the  civil  service  eligible  list  over  thirty  years  oi 
he  applicant  shall  not  be  over  thirty  years  of  age  al^ 
aal  completion  of  the  whole  process  of  examination 
ion  of  the  result. 

an  applicant  for  patrolman,  who  after  passing  aU  his 
les  thirty  years  of  age  seven  days  before  his  name  is 
igible  list,  is  disqualified. 

EAL  by  the  defendants,  James  Creelman  and  otk^^^^^^i^'^^^S^^^o!n^^ 
ag  the  municipal  civil  service  commission  of 


T  York,  from  an  order  of  the  Supreme  Court,  ^  ^>^^^^         ^^^^J  ^ 
w  York  Special  Term  and  entered  in  the  offic^'^^^^^^^^,^:::^^^^ 
•f  the  county  of  New  York  on  the  6th  day  of  ^^^ ^^al^^^:^   "^ 
franting  the  relator's  motion  for  a  peremptory     ^^^ 
,mus  commanding  the  defendants  to  forthwith  p^ 
's  name  on  the  eligible  list  for  the  position  of  natJ^ 
police  department. 

li  S,  Benedict  of  counsel  {Terence  Farley  with  W^ 
ief],  Archibald  R.  Watson^  Corporation  CoUi 
pellants. 

ed  J.  Talley,  for  the  respondent. 


tor  became  thirty  years  of  age  on  the  25th  of  Sepi 
In  September,  1910,  he  filed  an  appUcation  for  aj^ 
IS  patrolman  in  the  police  department.     He  ther^^:X^^^ 
d  notice  to  appear  before  the  examiners  of  the  muT^^^^lr^^  ^<^ 
irvice  commission,  and  on  March  1,  1911,  ap"^ 
;ted  to  a  physical  examination.     Two  thousand  twc^^ 
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died  and  ninety  applicants  appeared  for  the«  medical  test,  of 
whom  1,460  were  passed.  Of  the  1,460  who  took  the  physical 
tests  1, 322  passed.  The  examinations  were  held  on  twenty-five 
different  days  before  all  of  the  candidates  could  be  examined 
and  were  concluded  on  May  10,  1911.  On  July  14,  1911, 
notices  were  sent  out  to  all  those  who  had  successfully  passed 
the  medical  and  physical  tests  to  appear  for  the  mental  exam- 
ination upon  August  1,  1911.  One  thousand  one  hundred  and 
eighty-five  apphcants  appeared  for  said  examination.  The 
final  examination  of  the  papers  of  these  candidates  and  the 
computation  of  their  marks  was  finished  October  2,  1911,  and 
the  chief  examiner  notified  the  commission  that  the  marks  had 
been  made  up  and  placed  upon  the  schedule  sheet.  From  this 
sheet  the  eligible  list  also  was  made  up,  omitting  the  names 
of  all  those  who  failed  to  pass  the  examination  or  were  in  any 
way  disqualified.  Among  those  who  were  disqualified  by 
reason  of  the  fact  that  he  had  become  thirty  years  of  age 
before  the  completion  of  the  schedule  sheet  was  the  relator. 
For  that  reason  his  name  was  not  placed  upon  the  ehgible  list 
which  was  established  on  October  2,  1911. 

Section  284  of  the  Greater  New  York  charter  (Laws  of  1901, 
chap.  466,  as  amd.  by  Laws  of  1903,  chap.  612,  and  Laws  of 
1907,  chap.  278)  provides:  "No  person  shall  be  appointed 
patrolman  who  shall  be  at  the  date  of  placing  Ms  name  on  the 
civil  service  eligible  list  over  thirty  years  of  age."  The  relator 
claims  and  it  is  not  denied  that  he  passed  said  examinations 
successfully,  receiving  more  than  the  required  minimum  per- 
centage, which  was  seventy  per  cent.  He  also  claims  that  the 
establishment  of  said  eligible  list  was  completed  and  all  papers 
therein  rated  on  or  about  the  10th  day  of  August,  1911,  on 
which  day  deponent  was  imder  the' age  of  thirty  years,  not 
having  arrived  at  said  age  until  the  25th  day  of  September, 
1911.  He  applied  for  a  peremptory  writ  of  mandamus  com- 
manding the  civil  service  commission  to  place  his  name  on  the 
eligible  Hst  and  to  certify  his  name  in  its  proper  order  to  the 
poUce  commissioner  for  appointment.  The  learned  Special 
Term  having  granted  the  application  this  appeal  is  taken. 

Prior  to  1903,  section  284  of  the  charter  provided  that  "No 
person  shall  be  appointed  patrolman  who  shall  be  at  the  date  of 
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ov«  thirty  years  of  age."     (Ori^-^  ox     ^ %.^d 

7,  chap.   378;  Eevised  Charter,   ^^^^    ^i'^ . 
[t  could  well  happen  that  a  candid  ^      e:^^^^^^^^ 
aet  all  the  requirements  of  the  vari^^^        Jj0^  ^     . 
been  duly  placed  upon  the  eligT^  iPLtyP^^ 

years.    In  1903  the  Legislature  alterea  ^  ^  ^/ 
iation  of  age  should  apply  to  the  plac? 
line  upon  the  ehgible  list  and  not  to  <i2^ 
and  these  provisions  were  re-enacted  in 
LS  that  where  an  age  limitation  is  provid^^ 
he  event  determining  the  limitation  can  X 
ot  work  apparent  hardship  in  an  indivi 
ore  evidently  thought  that  it  was  f aiier  W 
le  time  of  going  upon  the  eligible  list  ra 
e  of  appointment.    But  some  definite  a^ 
time  had  to  be  fixed.    So  it  was  establia 
s  of  placing  his  name  on  the  civil  ser\acir 
oes  not  mean  the  taking  of  the  examina 
ion  of  the  candidates'  papers  by  the  ex; 
ing  thereof  by  said  examiners,  but  it  mean^  ^      ^^ 

le  final  completion  of  the  whole  process  of  ^:^^\^^^'^   ^-^         ^ u      , 


imputation  as  the  result  of  which  not  onl^  ^ 
competence  but  the  relative  standing  of  ?^ ^^^ 
ascertained  and  fixed  and  a  definite  list  th>^^ 


w 


>  whole  period  of  the  medical,  physical  and  m# 
\  and  the  review  of  the  papers  and  the  comp^^^ 
larks  here  under  consideration,  and  up  to  ^^^^^ 
911,  when  this  list  was  established,  there  '^^ ^g^f'  ^ 
eligible  list  for  the  position  of  patrolman  w        ^^^^ 
iblished  Jime  18,  1910,  and  from  which  ap 
being  made  continuously.     From   August 
911,  seventy-five  patrolmen  were  appointed  f ^  ^ 
is  evident  that  the  name  of  the  relator  had  t^^^^      ^ 


?r1^^' 


% 


/(ft 


>*J5:^^-y 
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years  and  had,  therefore,  become  disqualified  was  his  misfor- 
tune. But  a  hardship  to  an  individual  does  not  authorize  the 
court  to  disregard  the  plain  provisions  of  law. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  application  denied,  with  ten 
dollars  costs  to  the  appellants. 

Ingraham,  p.  J.,  Laughlin,  Scott  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


James  Harley,  Eespondent,  v.  Humphrey  L.   Plant  and 
William  Gleichmann,  Appellants. 

Second  Department,  March  15,  1912. 

Mechanic's  lien  -^  municipal  improvement — judgment  against  principal 
contractor  —  sureties  not  made  defendants  not  bound  by  judgment. 

Although  a  sub-contractor,  having  filed  a  lien  for  moneys  due  the  princi- 
X>al  contractor  on  a  municipal  improvement,  obtained  a  decree  establish- 
ing a  lien  upon  the  fund,  the  judgment  is  not  binding  upon  the  sureties 
of  the  principal  contractor  on  a  bond  filed  by  him  pursuant  to  the  stat- 
ute to  discharge  the  lien  if  the  sureties  were  not  parties  to  that  suit. 

Where  the  suit  was  dismissed  as  against  the  city,  acodefendant,  the  result 
of  the  judgment  was  merely  to  determine  that  the  principal  contractor 
owed  the  sum  in  controversy  to  the  plaintiff,  the  sub-contractor.  It  is  in 
the  nature  of  a  personal  judgment  against  him,  and  is  not  res  adjudicata 
against  the  sureties,  not  made  parties,  where  they  never  undertook  to 
pay  a  judgment  which  the  plaintifiF  might  secure  against  the  principal 
contractor,  but  merely  such  judgment  as  might  be  recovered  in  a  suit 
to  enforce  the  lien. 

Appeal  by  the  defendants,  Humphrey  L.  Plant  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  Coimty 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  5th  day  of  October,  1911,  granting  the  plain- 
tiffs motion  for  judgment  on  the  pleadings  and  denying  a  simi- 
lar motion  made  by  defendants,  and  also  from  a  judgment  in 
favor  of  the  plaintiflf  entered  in  said  clerk's  office  on  the  9th 
day  of  October,  1911,  upon  the  said  order. 
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James  Troy  and  Thomas  H.  Troy^  for  the  appellant  Hum- 
phrey L.  Plant. 

Frank  8.  Angell  [Charles  F.  White  with  him  on  the  brief], 
for  the  appellant  William  Gleichmann. 

Oeorge  W.  Titcomby  for  the  respondent. 

Woodward,  J. : 

The  complaint  in  this  action  alleges  the  filing  of  a  notice  of 
lien  with  the  proper  officials  for  the  sum  of  $4,177.80  on  the 
moneys  due  or  to  grow  due  one  Peter  Guthy  under  his  con- 
tract with  the  city  of  New  York  for  the  construction  of  a  pub- 
lic improvement;  that  thereafter  proceedings  "  were  taken  by 
said  Guthy  for  the  purpose  of  securing  the  cancellation  and 
discharge  of  said  lien  by  filing  a  bond  in  the  manner  prescribed 
by  the  Lien  Law,  by  presenting  to  the  Supreme  Court  a  peti- 
tion, a  copy  of  which  is  hereto  annexed  and  made  a  part  of 
this  complaint,  *  *  *  and  thereafter  an  order  of  the 
Supreme  Court  •*  *  *  was  made  September  27,  1909, 
*  *  *  fixing  the  amount  of'  the  undertaking  to  be  given  by 
said  Guthy  to  discharge  said  lien  to  be  the  sum  of  $8,354,  said 
undertaking  to  be  executed  pursuant  to  chapter  88  of  the  Laws 
of  1909.  That  thereafter  on  or  about  the  16th  day  of  October, 
1909,  the  plaintiff  began  an  action  in  the  Supreme  Court, 
Kings  county,  to  foreclose  said  lien;  *  *  *  that  thereafter 
the  defendants  executed  a  bond  conditioned  that  they  should 
well  and  truly  pay  any  judgment  which  might  be  recovered  in 
an  action  to  enforce  the  lien  before  mentioned; "  that  this  bond 
was  approved  by  a  justice  of  the  Supreme  Court  and  an  order 
entered  canceling  and  discharging  the  Uen,  and  "  thereafter  said 
bond  and  a  copy  of  said  order  were  filed  with  the  Comptroller 
of  the  City  of  New  York  and  with  the  Board  of  Education  of 
the  City  of  New  York  and  plaintiff's  said  lien  was  thereupon 
canceled  and  discharged,  as  provided  in  said  order.  ♦  ♦  * 
That  thereafter,  such  proceedings  were  had  in  said  action 
brought  to  foreclose  said  lien  that  on  or  about  the  8rd  day  of 
Jime,  1911,  final  judgment  therein  was  obtained  by  the  plain- 
tiff and  was  entered  by  the  Clerk  of  the  County  of  Ejngs,  as 
follows:  ^  Ordered,  Adjudged  and  Decreed  that  the  lien  filed  by 
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the  plaintiff  on  the  27th  day  of  August,  1909,  with  the  Comp- 
troller of  the  City  of  New  York  and  the  Board  of  Education  of 
the  City  of  New  York  and  set  forth  in  the  complaint  was  then 
and  continued  to  be  until  its  said  bonding  and  cancellation  and 
would  now  be,  except  for  such  bonding  and  cancellation,  a 
good  and  valid  hen  to  the  extent  of  $4,177.80,  with  interest, 
now  amounting  to  $380.07,  on  the  moneys  of  the  City  of  New 
York  due  or  to  become  due  the  defendant  Guthy  on  accoimt  of 
the  construction  of  the  pubhc  improvement  mentioned  in  said 
lien,  and  that  the  amount  due  plaintiff  on  said  lien  is  the 
amount  thereof,  $4,177.30  with  interest  from  the  time  when 
due,  amounting  to  $380.07,  and  that  the  plaintiff  became  and 
was  entitled  to  enforce  said  lien  against  the  moneys  in  the 
hands  of  the  City  of  New  York  appUcable  to  said  public 
improvement  until  its  said  bonding  and  discharge,  and  would 
now  be  so  entitled,  except  for  such  bonding  and  discharge;  and 
it  is  further  Ordered,  Adjudged  and  Decreed  that  the  defend- 
ant. The  City  of  New  York,  is,  and  has  been  since  the  aforesaid 
bonding  *and  discharge  of  said  lien  an  imnecessary  party  to  this 
action,  and  this  action  is  discontinued  against  it,  and  that  the 
plaintiff  have  personal  judgment  against  the  defendant,  Peter 
Guthy,  for  the  sums  due,  as  aforesaid,  making  a  total  of 
$4,557.37,  together  with  the  sum  of  $96.47,  costs  to  be  taxed, 
and  that  the  plaintiff  have  execution  therefor.' " 

The  complaint  then  closes  with  the  allegation  that  "execu- 
tion upon  said  judgment  was  duly  issued  against  said  Guthy 
to  the  sheriff  of  the  Coimty  of  Kings,  where  said  Guthy  then 
resided,  and  said  execution  has  been  returned  wholly  unsatis- 
fied and  said  judgment  remains  wholly  unpaid,"  and  a  demand 
for  judgment  against  the  defendants,  the  sureties  upon  the 
bond  mentioned  in  the  complaint,  for  the  sum  of  $4,653.84, 
with  interest  and  costs. 

The  obligation  of  the  bond  on  which  the  defendants  are  sure- 
ties is  that  "if  the  above  botmden  Peter  Guthy,  WiUiam 
Gleichmann  and  Humphrey  L.  Plant  shall  well  and  truly  pay 
any  judgment  which  may  be  recovered  in  an  action  to  enforce 
the  lien  before  mentioned,  then  this  obUgation  to  be  void,"  etc. 

The  defendant  Plant,  answering  the  complaint,  "  Denies  that 
the  action  referred  to  in  paragraph  3  thereof,  was  begun  or 
App.  Div.— Vol.  OXLDL       46 
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commenced  against  the  defendants  in  this  action,  or  either  of 
them,  or  against  the  City  of  New  York,"  and  avers  as  a 
defense  to  this  action  "  that  said  action  was  brought  and  prose- 
cuted to  judgment  against  the  said  Peter  Guthy  alone,  and  not 
otherwise,  and  this  Court  did  not  acquire  any  jurisdiction  in 
said  action  of  the  defendants  herein,  or  either  of  them,  or  of 
the  said  City  of  New  York,  for  the  foreclosure  of  said  alleged 
lien,  or  otherwise,  and  said  alleged  judgment  in  said  action  did 
not  foreclose  or  constitute  a  foreclosure  or  enforcement  of  said 
alleged  lien  as  against  the  defendants  herein  or  the  said  City  of 
New  York,  and  is  not  binding  on  them,  or  either  of  them,  and 
is  in  legal  effect  a  judgment  for  the  sum  of  money  therein  men- 
tioned against  the  said  Peter  Guthy  only,  and  not  otherwise." 
There  are  some  other  allegations  of  new  matter  pleaded  as  a 
defense  not  necessary  to  be  here  considered. 

The  defendant  Gleichmann  makes  a  general  denial  in  sub- 
stance of  the  matters  alleged  in  the  complaint,  except  that  he 
admits  being  one  of  the  sureties  upon  the  bond,  and  for  a  first 
defense  alleges  that  on  the  22d  day  of  March,  1910,  the  plain- 
tiff commenced  an  action  against  him  upon  the  bond  hereinbe- 
fore mentioned,  the  complaint  in  that  action  being  set  forth  as 
an  exhibit,  and  showing  that  the  action  was  brought  against 
Peter  Guthy,  the  board  of  education  of  the  city  of  New  York, 
the  city  of  New  York,  Humphrey  L.  Plant  and  William 
Gleichmann.  Among  the  allegations  of  that  complaint  was 
one  that  ^^no  other  action  has  been  had  at  law,  or  otherwise, 
for  the  recovery  of  said  money,  or  any  part  thereof."  The 
defense  further  alleges  that  the  defendant  Gleichmann  appeared 
in  that  action  and  served  an  amended  answer,  and  that  upon 
the  action  coming  on  for  trial  on  the  8th  day  of  March,  1911, 
plaintiff,  through  his  coimsel,  moved  to  discontinue  the  same, 
and  that  subsequently  the  plaintiff  was  permitted  to  withdraw 
that  action,  notwithstanding  the  objection  of  the  defendants 
in  the  present  action,  and  it  is  urged  that  the  matters  con- 
tained in  the  action  of  March,  1910,  became  res  adjudicaia. 
It  is  further  alleged  that  *^no  notice  has  been  given  by  the 
plaintiff  herein  to  this  defendant  that  an  action  was  pending 
against  the  said  Guthy  upon  which  he  would  be  held  responsi- 
ble, and  that  the  said  sureties  have  been  deprived  of  their 
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rights  by  the  negligence  of  the  plaintiff  to  notify  them  that  an 
action  waa  pending  so  that  the  sureties  could  come  in  and 
defend  said  action. " 

It  appears,  for  the  purposes  of  this  appeal,  that  an  action  in 
due  form  was  commenced  against  the  proper  parties  for  the 
foreclosure  of  the  lien,  or  for  the  determination  of  the  ques- 
tions on  which  the  liabihty  of  the  sureties  upon  the  original 
bond  depend,  and  that  this  action  was  discontinued  without 
giving  the  defendants  in  the  present  action  any  opportimity  to 
litigate  these  questions.  After  the  second  action  had  been  thus 
discontinued,  it  appears  that  the  original  action,  commenced 
on  the  16th  day  of  October,  1909,  and  which  resulted  in  the 
giving  of  the  bond  involved  in  this  action,  was  in  some  man- 
ner revived,  and  "thereafter  such  proceedings  were  had  in 
said  action  brought  to  foreclose  said  Uen  that  on  or  about  the 
8rd  day  of  Jime,  1911,  final  judgment  therein  was  obtained 
by  the  plaintiff,"  etc.,  and  this  final  judgment  was  a  personal 
judgment  againt  Peter  Guthy,  the  principal  in  said  bond.  Of 
course,  in  the  action  of  October  16,  1909,  which  resulted  in 
the  giving  of  the  bond,  neither  of  the  defendants  in  this  action 
were  parties,  and  while  the  city  of  New  York  appears  to 
have  been  made  a  defendant  originally,  it  was  provided  in  the 
judgment  that  the  action  should  be  dismissed  as  against  it, 
so  that  the  result  of  the  litigation  was  to  determine  that  Peter 
Guthy  owed  the  plaintiff  the  sum  of  money  claimed  to  be  due 
to  the  plaintiff  as  a  sub-contractor  under  Guthy  in  the  con- 
struction of  a  pubUc  improvement  for  the  city  of  New  York. 
The  contention  of  the  plaintiff  here  is,  and  in  this  he  has  been 
sustained  by  the  order  granting  judgment  upon  the  pleadings, 
that  the  defendants,  as  sureties,  are  bound  by  this  judgment 
in  the  action  of  October  sixteenth,  to  which  they  were  not  par- 
ties, because  of  the  recitals  in  that  judgment  to  the  effect  that 
the  original  filing  of  the  notice  of  lien  operated  to  give  to  the 
plaintiff  a  good  and  valid  lien  upon  the  fund  in  the  hands  of 
the  city  of  New  York.  There  can  be  no  question,  of  course, 
that  as  between  the  parties  to  that  action  the  judgment  is  con- 
clusive, but  does  it  operate  to  conclude  the  defendants,  who 
were  not  parties  ?  That  is  the  broad  question  presented  by  this 
appeal. 
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When  the  original  action  of  October,  1909,  y/r^^    ^^^^  of   **^^ 
lilting  in  the  giving  of  the  bond  and  the  disob^^^       ^   tbat 
a,  new  parties  in  interest  were  created.    There  Ict^^^^    ^  v'^Jid 
le,  been  no  adjudication  that  there  was  a  gcH^   ^      f^eeio-g 
a;  the  bond  was  given  for  the  very  purpose  of  gT*^^^        ^   f^je 
J  sub-contractor  his  pay  and  leaving  the  quest^i^^,      tiotx- 
lount  and  all  other  questions  open  for  future  adj^^^    ^  2ji^ 
e  condition  of  the  bond  was  that  if  the  princip^    ^Z  '^^'"''''^^^ 
'eties,  the  defendants  in  this  action,  *^  shall  well 

Y  any  judgment  which  may  be  recovered  in  an 
force  the  lien  before  mentioned,"  and  this  clearly 
Lted  an  action  which  should  leave  open  for  litigat  -^=^^ 
rties  in  interest  all  of  the  questions  which  might  ar:x>>^_^     ^    ^ 
ort  "  to  enforce  the  lien  before  mentioned. "    Of  oo}x^0^^^^\  ^^ 
J  bond  was  given  the  hen  was  canceled  of  record,  bul  ' 
t  determine  the  amount  due  or  to  become  due  to  the  pli^s^^^"     -^^^  )     \ 
i  while  this  question  could  be  determined,  perhaps,         «^      -^^'^^       I     / 
ginal  action,  as  between  the  plaintiflf  and  Peter  Gut*'  -*^-^^     — r*=-^H'^  r /^i^ 

Y  one  else  who  was  a  party  to  such  action,  we  are  >         ^---»^^^^^*^^li  n  / 
nion  that  it  could  not  be  determined  as  against  persoi*:^^*^ 
i  an  interest  in  the  question  and  who  were  not  made  p^^^^^*^ 
e  action  was  dismissed  as  against  the  city  of  New  Yorli^'''^' 
J  only  result  of  the  judgment  in  the  original  action,  iio^:^^ 

what  its  form,  was  to  determine  that  the  defendant  £^ 
•sonally  owed  a  given  sum  of  money  to  the  plaintiflf.    H^-" 
effect  simply  an  action  at  law  for  a  sum  of  money,  ancr 
Pendants  in  the  present  action  never  undertook  to  paj^^' 


Igment  which  the  plaintiff  might  secure  against  (j\^  ^ 
t  "any  judgment  which  may  be  recovered  in  an  actic^^ 
:orce  the  lien  before  mentioned."    The  lien  is  not  ags- 
ithy;  it  attaches  to  "the  moneys  of  the  State  or  of  ^ 
unicipal]  corporation  applicable  to  the  construction  of 
provement,  to  the  extent  of  the  amount  due  or  to  become 
such  contract,  upon  filing  a  notice,"  etc.    (Lien  Law  [CoC^  ^ 
ws,  chap.  33;  Laws  of  1909,  chap.  38],  §  5.)*    The  3>ciio^ 
t  one  against  individuals;  it  is  against  the  fund 
•  is  bound  to  show,  in  an  action  to  which  all  interested  par^^ 
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have  been  summoned,  that  he  has  a  lien  upon  the  fund;  that 
he  would  be  entitled,  except  for  the  intervention  of  the  bond, 
to  have  a  certain  amoimt  of  the  fimd  "  appUcable  to  the  con- 
struction of  such  improvement,"  and  this  must  depend  upon 
the  amount  of  work  he  has  performed  under  the  terms  of  his 
contract,  the  number  and  amount  of  hens  which  may  have 
been  filed  ahead  of  his  claim,  the  amount  which  may  have 
been  lawfully  disbursed  before  his  hen  was  filed,  and  all  of  the 
other  matters  which  might  be  involved  in  such  a  Utigation. 
Until  there  has  been  such  an  adjudication  the  bondsmen  are 
not  Uable,  for  they  have  never  undertaken  to  pay  any  per- 
sonal judgments  against  their  principal,  only  such  judgment 
as  shall  be  recovered  in  an  action  to  enforce  the  hen.  Sub- 
division 4  of  section  19  of  the  Lien  Law  (Consol.  Laws,  chap. 
33;  Laws  of  1909,  chap.  38),  in  providing  for  bonds  for  the  dis- 
charge of  liens  other  than  hens  for  labor  performed  or  mate- 
rials furnished  for  a  pubUc  improvement,  says  that  such  bonds 
shall  be  "  conditioned  for  the  payment  of  any  judgment  which 
may  be  rendered  against  the  property  for  the  enforcement  of  the 
hen. "  Such  a  bond  takes  the  place  of  the  property  and  becomes 
the  subject  of  the  hen,  the  same  as  moneys  paid  into  court  or 
securities  deposited  after  suit  brought  to  foreclose  the  hen. 
(Morton  v.  Ihicker^  145  N.  T.  244.)  In  the  case  cited  the  court, 
in  discussing  the  provisions  for  the  discharge  of  a  lien  either 
after  or  before  action  brought,  in  which  a  bond  with  two  or 
more  sureties  may  be  given  by  the  owner  in  such  sima  as  the 
court  may  direct,  but  not  less  than  the  amount  claimed  in  the 
notice  of  lien,  conditioned  for  the  payment  of  any  judgment 
which  may  be  rendered  against  the  property,  points  out  some 
of  the  conflicting  authorities,  and  says:  *^The  sureties  in  the 
bond  intended,  and  must  be  understood  as  undertaking,  to  pay 
the  amount  which  it  should  be  adjudged  was  due  and  owing  to 
the  plaintiffs,  and  which  was  chargeable  against  the  property 
by  virtue  of  their  notice  of  lien.  In  other  words,  the  condition 
was  for  the  payment  of  any  judgment  which  might  have  been 
rendered  against  the  property  had  not  the  bond  been  given. 
The  bond,  as  we  have  seen,  is  given  to  discharge  the  lien.  It 
is  one  of  the  proceedings  provided  for  by  the  statute,  and  it 
was  evidently  intended  that  the  bond  should  take  the  place  of 
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the  property  and  become  the  subject  of  the    Ix^^ 


itx 


nxiont 


cne  property  ana  oecome  tne  suD^ecu  oi  tn©  ^h^  pn^y^'^^ 

form  and  manner  as  is  provided  for  in  the  caiS^  ^^  « j2  order 


of  money  into  court,  or  the  deposit  of  securitieei  —  -/.ru^tf^ 


rpbe  action 


of  the  court  after  action  brought.     {Ward  v". 

N.  T.  413-418.)    K  this  is  so,  the  practice  is  simj>l^-         ^  ^^^  per 
is  in  equity  brought  under  the  statute  in  whicb  ^^  jiiad^ 

sons  interested,  including  the  sureties  upon  the  tyC>TX<t,        ^^ption 
parties.     The  complaint  is  in  the  usual  form,  witb.  tb^^      fxargi^^ 
that  it  should  allege  the  giving  of  the  bond  and  tb^  ^^^j|     irksteB^ 
of  the  lien,  so  far  as  the  real  estate  is  concerned^   ^^^  j^^ rLBtr^^^^ 
of  asking  judgment  for  a  sale  of  the  premises,  it  sb^^^        rrxotir^^ 
reUef  as  against  the  persons  executing  the  bond  for*  ^^  Xb^ 

that  should  be  determined  to  be  payable  upon  tb^  ^^    '  ui^^^Sa 
cx)urt  then  upon  the  trial  can  determine  the  rights  ^^^^^^^^^'^^T* 
of  aU  of  the  parties  and  award  the  final  judgment  c^ 
by  the  statute."    A  similar  practice  for  the  dischar  — ^^^j^j^^^^^^j 
for  a  public  improvement  is  prescribed  by  subdii^^''*'^_  ^^        ^ 
section  21  of  the  Lien  Law  (Consol.  Laws,  chap.  3; 
1909,  chap.  38),*  which  provides  that  such  bonds  sha 
ditioned  for  the  payment  of  any  judgment  which 
recovered  in  an  action  to  enforce  the  lien." 

If  this  is  the  correct  practice,  and  we  do  not  find 
tioned  except  in  the  case  of  Hawkins  v.  Mapes-Ree^^ 
struction  Co.  (82  App.  Div.  72),  which  has  been  pretr 
oughly  discredited  upon  this  point  {Hawkins  v.  Ma 
Construction  Co.y  178  N.  T.  236,  241;    Milliken  B 
Incorporated,  v.  City  of  New  York,  201  id.  65,  74),  it  ] 
apparent  that  the  defendants  now  before  the  court  ha 
deprived  of  their  rights,  for  it  nowhere  appears  that  tin 
parties  to  the  original  foreclosure  action,  or  that  the  co: 
in  that  action  ever  contained  the  necessary  allegations  o 
to  constitute  a  good  cause  of  action  against  them.     In 
V.  May  (120  App.  Div.  448)  an  action  was  brought  to  foi«: 
a  mechanic's  lien,  Johnson  and  Slocum,  sureties  upon 
to  procure  a  discharge  of  the  lien,  being  made  parties. 
court,  after  pointing  out  that  '^  The  imdertaking  execut-:^ 
the  defendants  Johnson  and  Slocum,  and  referred  to  r: 


•^ 


xnaj^    ^  _^ 
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oomplaint,  is  conditioned  for  the  payment  of  any  judgment 
which  may  be  rendered  against  the  property  in  an  action  to 
foreclose  the  hen,"  say:  ^^  We  agree  with  the  defendants  that 
they  are  not  Uable  in  this  action  unless  the  plaintiff  had  a  valid 
hen,  and  this  question  is  open  to  Utigation  in  this  action." 
(Citing  Parsons  v.  MoseSy  40  App.  Div.  68.) 

It  is  true  that  in  Ringle  v.  Matthiessen  (10  App.  Div.  274; 
affd.,  without  opinion,  158  N.  Y.  740)  it  was  held  that  an 
action  at  law  could  be  maintained  where  a  bond  had  been 
given  under  the  statute  to  discharge  a  mechanic's  lien,  and 
where,  after  the  hen  was  discharged,  the  action  was  prose- 
cuted to  judgment  against  the  original  parties,  the  sureties 
upon  the  bond  not  having  been  brought  in  as  parties,  but  in 
that  case  the  defendant  was  the  owner  of  the  property,  and 
the  judgment  adjudged  that  the  plaintiffs'reoover  against  the 
defendants  the  amount  of  their  claim,  and  that  they  had  a  hen 
against  the  premises  described  therein  for  the  amount  of  their 
claim.  There  was  an  adjudication  of  a  hen  against  the  prem- 
ises of  the  owner,  who  was  a  party  to  the  action,  and  who  had 
an  interest  to  interpose  any  defense  which  might  exist,  and 
who  would  naturally  keep  his  sureties  advised  of  the  situation, 
which  is  quite  a  different  situation  from  that  presented  in  the 
case  at  bar,  where  the  action  was  to  foreclose  a  lien  against  a 
fund  in  the  custody  of  the  city  of  New  York,  and  where  it  was 
adjudged  that  the  city  was  not  a  proper  party  to  the  action, 
and  the  complaint  was  dismissed  as  against  the  municipality, 
and  a  mere  personal  judgment  was  entered  against  the  con- 
tractor. The  owner  of  the  fimd  was  not  before  the  court; 
there  is  nothing  in  the  record  to  show  that  the  defendant  con- 
tractor had  earned  any  part  of  the  fund,  or  that  he  had  any 
interest,  at  the  time  the  original  action  was  brought  to  trial, 
in  asserting  the  rights  of  his  sureties.  The  court  in  Pierce^ 
Butler  &  Pierce  Manufacturing  Co.  v.  Wilson  (118  App.  Div. 
662,  664),  after  calling  attention  to  the  rule  of  this  case,  and 
that  laid  down  in  Morton  v.  Tocher  {supra) ,  say:  "  The 
latter,  however,  would  appear  to  be  the  better  practice  and 
this  seems  to  have  been  the  view  of  the  Court  of  Appeals  in 
Morton  v.  Tucker  {supra),^^  (See  Maneely  v.  City  of  New 
York,  119  App.  Div.  376,  390.) 
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In  the  case  cited  the  court  say:  ''  "^i^^     .,     ^ 
contend  that  by  reason  of  the  ci^i^^^^--^?^H^^^^c;^^-^^ 
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In  the  origmal  foreclosure  action,  the  only  -p^^      cx^y  ^^   ^ 

court  (for  the  case  was  dismissed  as  against;  *^^V^^  clef^^^ 

York)  was  the  plaintiff,  a  sub-contractor,  an.^  ^Ix^*  B^tioo^f 

Guthy,  a  contractor,  and  the  only  judgment   ^^  ^     ,t^  ^^b^  ^^ 

aside  from  the  adjudication  that  the  city  of  NeW"  ^  jyli^i^^^ 

a  party  in  interest,  was  a  personal  judgment  of    ^     .  ^^^^Jgria^^ 

against  the  defendant.    There  were  recitals  in  *^^_X^ti-  €>:^^^^^ 

that  there  was  a  good  and  valid  lien,  or  would  haV^       ^      ^  ^ctioti 

for  the  bonding,  which  as  between  the  parties  ^'^^  th^^  ^ 

were  proper  enough,  but  there  was  no  judgments    ov^  ^ixid 

personal  judgment  against  the  defendant  in  tha.*  ^^     ^  'es^^^ 

we  are  of  the  opinion  that  the  doctrine  of  Ringle  v.  3^^^^  o^-^^' 

{swprd)  ought  not  to  be  extended  to  meet  the  facts  o;E  ^    ^^&^^B  ^ 

particularly  in  view  of  the  attitude  of  the  Court  ^^  j^^^\j^   (^01 

Milliken  Brothers,    ^^ *^^  "    ^''*^'  -^  ^^^^      "* 

N.  Y.  65,  74) 

lants     *     * 

discharge  their  liens  they  are  entitled  to  have  tti^ 

for  which  they  recovered  personal  judgments  pai^ 

the  fund,  even  if  their  claims  were  invalid.     We  ag^^^ 

the  majority  of   the  Appellate  Division  that  this  cou-^ 

cannot  be  upheld.     Subdivision  4  of  section  21  of   th^ 

Law  provides  for  the  discharge  of  a  lien  by  the  de 

sufficient  sum  of  money.     In  such  case  the  sima  depo^ 

a  substitute  for  the  fimd  to  which  the  lien  attached  ui 

deposit  was  made.    A  vaUd  lien  on  the  primary  fund 

therefore,  be  established  to  justify  payment  out  of  the  d^ 

The  argimient  of  the  appellants  is  that  subdivision  5  pr< 

for  the  discharge  of  a  lien  by  the  execution  of  a  su^^^--'^^ 

undertaking  conditioned  for  the  payment  of  any  judg^^ 

which  may  be  recovered  in  an  action  to  enforce  the  lien;  \iJ^ ^^^^^ ^-^^"'^'^i  1 

section  S412  of  the  Code  of  Civil  Procedure*  authorizes  a  I'eo^^^^^^ll::^!^^^::^^-^  ^P 

ery  by  a  lienor  of  a  personal  judgment  for  his 

fails  to  establish  a  vaUd  lien;  that  had  an  un< 

given  to  discharge  the  lien,  the  sureties  would  havt;  uwu  uai^  «^  ^^^ 

for  the  personal  judgment,  and  that  the  liabiUty  should  be  t^^^^^ 

same  whether  the  lien  is  discharged  by  a  deposit  or  by  the  63^^^,^^  ^^ 

<^^^ 

♦  See  Lien  Law  (Consol.  Laws,  chap.  33;  Laws  of  1909,  chap.  38),  §  54.—  [Rk:^^^" 

Digitized  by  VjOOQIC 


Harley  v.  Plant.  729 


App.  Div.]  Second  Department,  March,  1012. 

cution  of  an  undertaking.  In  Hawkins  v.  Mapes-Beeve  Const. 
Co.  (82  App.  Div.  72)  the  contention  of  the  appellants,  so  far 
as  it  relates  to  an  action  on  an  undertaking,  was  upheld  by  a 
divided  court.  The  case  was  affirmed  in  this  court  (178  N.  Y. 
236)  but  on  the  ground  that  the  claimants^  liens  were  valid. 
The  court  declined  to  pass  upon  the  question  on  which  the 
case  had  been  decided  in  the  Appellate  Division,  nor  is  it 
necessary  to  determine  that  question  now.  It  is  sufficient  to 
say  that  as  the  various  provisions  of  the  Lien  Law  relating  to 
the  discharge  of  liens  are  directed  towards  the  substitution  of 
the  fund  or  undertaking  in  lieu  of  the  thing  against  which  the 
lien  attached,  the  substituted  liability  should  not  be  greater 
than  the  original  liability,  unless  the  direction  of  the  statute 
is  clear  and  express.  No  such  direction  relating  to  the  deposit 
of  moneys  is  to  be  found  in  the  statute,  whatever  may  be  the 
case  as  to  undertakings." 

Clearly  the  Court  of  Appeals  is  not  in  accord  with  the  doc- 
trine of  the  Hawkins  Case  {supra),  and  we  are  clearly  of  the 
opinion  that  the  defendjEmts  in  the  present  action  are  entitled 
to  be  heard  upon  the  issues  raised  by  their  answers,  as  against 
a  plaintiff  who  has  merely  a  personal  judgment  against  the 
principal  contractor,  and  particularly  as  such  personal  judg- 
ment may  be  procured  where  there  is  a  failure  to  establish  the 
lien.  (Code  Civ.  Proc.  §  3412;  Lien  Law  [Consol.  Laws,  chap. 
33;  Laws  of  1909,  chap.  38],  §  54.) 

The  judgment  and  order  appealed  from  should  be  reversed, 
with  costs  to  the  appellants,  and  judgment  directed  for  the 
defendants  upon  the  pleadings,  with  costs. 

Jekks,  p.  J.,  HffiSCHBERG  and  Eich,  JJ.,  concurred;  Burr, 
J.,  not  voting. 

Judgment  and  order  reversed,  with  costs  to  the  appellants, 
and  judgment  directed  for  the  defendants  upon  the  pleadings, 
with  costs. 
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People  op  the  State  op  New  York 
Leonard,  Relator,  v,  James  C.  Cropsey,  «^ 


x^I. 


I^^TnroK 


I>c?lic^ 


Ckyr^' 


Yorfc 


Bsioner  of  the  Police  Department  of  the  Ci1?y  ^^-^ 

ispondent. 

Second  Department,  March  15, 1013. 

cipal  corporation— certiorari  to  review  dismisBal  o^  ^^      ^  ^i^^  ^ 
r  of  New  York— evidence — uncorroborated  testiiu.^^*^ 
noral  character. 


in 


^rari  to  review  the  action  of  the  police  commissioner 
w  York  in  dismissmg  a  patrohnan  on  the  charges 
t  and  entered  certain  premises  for  reasons  other  tl 
e  of  police  duty;  that  he  violated  a  rule  of  the  polii 
railing  to  report  such  action;  that  he  failed  to  take 


tl^^ 


^tt^ 


^vi- 


»n  finding  a  young  girl  in  the  premises  which  he  ^^^^^^^^^^^^'^ 

ce  upon  the  trial  before  the  deputy  police  commissioner 

I  held^  that  the  determination  should  be  reversed  and  a^ 

Ksted. 

ler  to  sustain  such  charges  there  must  be  positive  eviden. 

serial  element  of  the  offense. 

incorroborated  testimony  of  a  girl  of  immoral  character 

Qtitled  to  very  little  weight. 

stTiORARi  issued  out  of  the  Supreme  Court  and 
le  6th  day  of  Decocnber,  1910,  directed  to  James  0. 
olice  commissioner  of  the  police  department  of  thtr 
York,  conunanding  him  to  certify  and  return  to  \^^ 
le  clerk  of  the  county  of  Kings  all  and  singular  T 
ings  of  his  predecessor  in  relation  to  the 
or  from  his  position  as  a  member  of  the  police  de] 
le  city  of  New  York. 


coh  Bouss  [Louis  J. 
■elator. 


Orant  with  him  on  the  brir 


mes  D.   Bell  [Frank  Julian  Price  and  ArchibaXa    ^^^ 
son  with  him  on  the  brief],  for  the  respondent. 


^K 


iCHBERG,  J.: 

i  the  6th  day  of  July,  1910,  three  charges  in  writing  wr'^^y^ 
by  an  inspector  in  the  police  department  of  the  city  of  Nr^l/'^ 
z  against  the  relator,  a  patrolman.     These  charges  w^ 


^^^' 
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(1)  that  the  relator  at  about  two-thirty  A.  M.  of  January  23, 
1910,  left  his  post  for  reasons  other  than  the  performance  of 
police  duty  and  entered  the  premises  No.  2084  First  avenue,  in 
the  borough  of  Manhattan;  (2)  that  he  violated  rule  46,  para- 
graph 14  of  the  rules  and  regulations  of  the  police  department 
by  failing  to  make  report  of  such  action  at  tlie  thirty-ninth  pre- 
cinct station  house;  and  (3)  that  he  failed  and  neglected  to  take 
proper  police  action  ujwn  finding  one  Alvina  Seiler,  aged  fif- 
teen years,  in  said  premises  at  said  time.  The  relator  was 
tried  on  those  charges  before  the  third  deputy  police  commis- 
sioner, and  on  the  3d  day  of  August,  1910,  he  found  the  relator 
gfuilty  as  charged  and  recommended  his  dismissal.  That  find- 
ing and  recommendation  were  approved  by  Police  Commissioner 
William  F.  Baker  on  the  16th  day  of  August,  1910,  and  on 
the  same  day  an  order  dismissing  the  relator  from  the  police 
department  was  signed. 

It  appears  that  some  time  during  the  evening  of  January 
22, 1910,  or  the  early  morning  of  the  following  day,  one  Edward 
F.  Downes,  a  patrohnan  attached  to  the  same  precinct  as  the 
relator,  brought  the  girl,  Alvina  Seiler  (with  whom  he  had 
previously  indulged  in  sexual  intercourse),  to  the  building  No. 
2084  First  avenue,  a  garage  then  used  by  the  board  of  educa- 
tion of  the  city  of  New  York  and  occupied  by  a  night  watch- 
man named  James  Cuflfe,  and  left  her  with  him.  Downes  was 
tried  jointly  with  the  relator  on  charges  relating  to  his  conduct 
with  this  girl  and  was  dismissed  from  the  department.  After 
Downes  left  the  garage  Cuffe  unsuccessfully  endeavored  to 
induce  the  girl  to  leave.  Upon  her  refusal  to  leave,  Cuflfe  states 
that  he  waited  until  the  relator,  who  then  was  on  patrol  duty, 
came  along;  that  he  informed  the  relator  that  he  did  not  wish 
the  girl  to  remain  in  the  garage;  that  the  relator  asked  the  girl 
her  name  and  where  she  lived ;  that  she  refused  to  give  the  infor- 
mation, stating  that  it  was  none  of  his  business ;  that  relator  then 
informed  her  that  if  she  did  not  leave  before  he  returned  he 
would  have  to  arrest  her;  that  after  relator  left,  the  girl  still 
refused  to  leave;  that  Cuflfe  again  smnmoned  the  relator,  who 
asked  the  girl  if  she  had  no  home  and  what  she  meant  to  do ;  that 
she  replied,  "  Yes;  it  is  none  of  your  business; "  that  the  relator 
said,  *'The  best  thing  you  can  do  is  to  go  where  you  belong. 
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viU  be  back  right  away; "  that  the  ^"^^^  Yx^  ^i^"*^  *^ 
Sve  or  ten  minutes  and  then  found  th^  ^ 

anwhile.  -^^ix^^^^^ 

>nsiderable  conflict  in  the  testimony  &^    *^^^      j^^  ix^^ 


actually  entered  the  building  at  the  t>i^^^^ 


e^ 


tb^^ 


•sations  with  Cuffe  and  the  girl.     She   <:^^^^'  ^^^tb' 

)f  the  first  visit  relator  entered  the  huH*^-^^^^  ^^  Jyy 
seen  her  and  without  having  been  s^^^^^^^^^^^^x"^  ^^ 
hat  at  this  time  she  hid  from  the  relatoir   ^^^^  otxly 

LTsuant  to  a  direction  from  Cuffe,  and     ^     .         tb^^ 
had  entered  the  building  did  Cuffe  inf oni^   liixi^    ^/z^ 
he  building  and  request  him  to  put  her  ot^^-  j  ^     --f 

hat  when  she  first  spoke  to  relator  she    i^^'^^^^^^T^^iT  ^ n 
wnes  had  brought  her  to  the  building  after"  ^'SrJ^*^^^^^  ^  |  \m  I 
sexual  intercourse  with  her.     Her  testii^:^-^     ^~^   "y"^ '    '  *^i\J  i 
B is  uncorroborated  and  is  denied  by  both  X'^^^^^^ ^^^^^^'^       ^if  ^\ 
fe.     Aside  from  these  uncorroborated  po 
y,  her  account  of  the  events  in  the  garage 
e  same  as  the  stories  told  by  Cuffe  and  the  x^^ 
8  direct  examination,  stated  that  relator 
to  deal  with  the  girl,  and  on  his  cross -exami: 


'^4\ 


the  relator  entered  the  building  at  all.     The  t^^^  ^^^^      .^:^    \  \ 


iie  remained  in  the  street,  standing  at  the  thr^' 
oor,  talking  to  Cuffe  and  the  girl,  without  enU^  ^ 
.    It  is  conceded  that  the  relator  made  no  re^^^ 


mination    of    the  question    whether    the  r^^.^^^'^^^^JV^^  I'iit}/ 


ungs. 


parage  was  evidently  deemed  of  great  imporr^^^    ^^^S"^"  x^lilj^ 


as  bearing  upon  the  truth  of  charges  1  and  2, 
lad  entered  the  building  for  other  than  police 
ie  no  report  of  such  desertion  from  his  post,    l/^ 


i 


^-.^-.  ._^.  -  ^^k 

nation  of  the  witnesses  was  devoted  to  an  -e^iij^^  0^ ^-usJ^^  #-^^  // 
3  the  truth  of  this  matter,  and  the  trial  de:^^^^^':^  ^      ^^/i 


le  trial  in  order  that  he  might  obtain  stenogra^^ 
previous  examination  of  the  relator  in  the  ^Sb^"^^^  ^ 
Bee  on  that  subject.     Those  stenographic  mini^"'^^!^    ^:::^ 
ced,  established  that  the  relator  had  told  the  s^^  ^^^ 
ing  that  matter  at  the  district  attorney's  offic»^^^ 
e  trial  of  these  charges. 
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The  fact  that  the  relator  did  enter  the  building  may,  per- 
haps, be  regarded  as  supported  by  suflficient  evidence.  We  do 
not,  however,  consider  that  the  fact  of  such  entry,  in  view  of  the 
evidence  in  the  record,  sustains,  or  even  tends  to  sustain, 
charges  1  and  2.  Paragraphs  14  and  15  of  rule  45  of  the  rules 
and  regulations  of  the  pohce  department  contain  the  provisions 
which,  it  is  claimed,  were  violated  by  the  relator  when  he 
entered  the  garage  and  failed  to  report  such  entry.  Those 
paragraphs  read  as  follows: 

"  Paragraph  14.  Patrolman  while  on  duty  must  not  enrer 
any  house  nor  leave  their  {sic)  post,  except  in  discharge  of 
PoUce  duty.  If  required  by  any  person  under  any  circum- 
stances to  leave  post  in  the  discharge  of  Police  duty,  they  will, 
except  in  great  emergencies,  first  enter  in  their  memorandum 
book  the  time  and  at  whose  request  they  leave  post,  as  follows: 
*  Left  post  at o'clock  at  request  of ,*  and  will  com- 
plete the  entry  of  the  facts  of  leaving  post  and  the  time  of 
their  return  thereto  as  soon  as  they  have  returned  to  post. 

"  Paragraph  15.  They  will  also  report  the  same  to  the  first 
Lieutenant  or  Sergeant  of  their  Precinct  whom  they  may  meet 
thereafter,  giving  the  time  and  circumstances  of  such  call,  and 
the  time  of  return  to  post*  they  will  also  make  report  at  the 
Station-house." 

It  appears  from  an  inspection  of  these  rules  that  the  patrol- 
man is  not  forbidden  to  enter  a  house  or  leave  his  post  "  in  the 
discharge  of  jwUce  duty."  Manifestly,  if  the  relator  entered 
the  garage  to  investigate  Cuffe's  story  regarding  the  girl,  such 
entry  was  in  discharge  of  poUce  duty  and  not  a  violation  of  the 
rules.  The  only  testimony  that  he  did  not  enter  for  that  pur- 
pose is  the  uncorroborated  statement  of  the  girl.  Despite  her 
tender  years,  her  debased  character  is  such  that  her  uncor- 
roborated statements  cannot  be  deemed  sufficient  to  sustain 
such  an  accusation  as  is  the  subject  of  this  investigation. 
{Holier  V.  Moller^  115  N.  Y.  466;  People  v.  Donohuey  114  App. 
Div.  830,  833;  Osborne  v.  Seligman,  39  Misc.  Rep.  811.)  More- 
over,  it  appears  from  these  rules  that  the  patrolman  is  required 
to  make  a  rejwrt  only  when  he  has  left  his  post.  There  is  no 
evidence  in  the  record  to  show  that  relaton's  entry  of  the 
garage  constituted  a  leaving  of  his  post.     On  the  contrary, 
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timony  adduced  on  that  subject  establi' 
parage  was  covered  at    the  time    iu 
St.     Inspector  Titus,  the  complainant 
3.  Were  both  these  officers  [Downes  mid 
the  39th  Precinct  on  January  22nd 
ere,  sir.     Q.  What   tour   did  Downes 
I  the  first  tour;  the  post  he  covered  wai 
1:,  and  ^  of  3.     Q.  Did  it  cover  this  ga 
^    *     *     Q.  What  tour  did  Leonaixi  j 
i  from  2  A.  M.  until  8  A.  M.  of  Janua: 


settled  that  in  order  to  sustain  grave  dc:^^ 
L  presented,  there  must  be  i)ositive  and  nc^ 
B  of  each  material  element  of  the  off e 

Roe  V.  Maclean,  57  Hun,  141;  Peop< 
V.  Welles,  5  App.  Div.  523;  People  ex  rm^ 
>,  127  id.  49.)    As  the  record  stands,  th^ 
latever  to  show  that  the  relator  was  ab^^ 
le  in  the  garage,  and  the  uncorroborated  s^^ 
that  he  entered  the  garage  without  hav^*=^ 
3y  Cuflfe,  if  entitled  to  any  weight,  is  in  vi^^      ^^ 
character  merely  a  scintilla,  quite  insufl^^^ 
ietermination  of  the  poUce  commissioner. 
e  V.  Martin,  142  N.  Y.  352,  356.)  ^ 

le  testimony  relates  to  the  first  and  second 
ig  to  the  third  charge,  that  relator  did  c^ 
3  action  ujwn  finding  the  girl  in  the  garage  is  xx^^^^^     4^^ 
conflicting.     On  that  testimony  the  \^>^^^j^ 


Lor   connictmg.     un  mat  testimony  tlie  le;^^^  ^  ^       ^  ^"^^  0    li 

the  respondent  contend  that  the  relator  should >^^^'^^     M^\^^  ^r  ^j 

bed  of  failing  to  take  proper  police  action;  tbg^^^^l^     /^      d>^\  i^   J^ 

dd  have  conducted  a  more  thorough  investig,'^^^  ^^  ^^^^    "^    \ev   lA 

iie  girl's  character  and  antecedents  when  he  i^\^^      jL  ^    ^  ^igtJ* 


the  garage  with  Cuflfe,  and  should  not  hav^ 


—  o — ^^ , ..^„  _^,_  ^  ^ ^^^ ^  ^l^^ 

it  that  early  morning  hour  after  having  m^^       ^         4^    skWi 
her  to  go  home  imder  threat  of  arrest  if  he  ^<^  ^^^^^  i^       ^ 
)on  his  return.     On  the  other  hand,  it  is  coxi\i^x^\^  ^^d^ 
Led  counsel  for  the  relator  that  he  had  a  rigk^^Vr^^  ^^ 


/ 


judgment;  that  he  could  not  take  the  girl  into 
it  a  complaint  and  a  complainant  against  her, . 


'^^ 


^ 
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that  no  overt  act  was  committed  by  her  in  his  presence  war- 
ranting her  arrest.  Assuming  but  without  deciding  that  the 
third  charge  has  been  proven,  it  is  obvious  that  the  trial  deputy 
and  the  commissioner  may  have  been  influenced  in  convicting 
the  relator  thereof  and  in  sentencing  him  to  the  extreme  penalty 
of  dismissal  by  an  erroneous  belief  that  he  had  also  been  proven 
guilty  of  concealing  the  events  at  the  garage  in  violation  of 
the  rules  of  the  department.  The  relator's  previous  record  in 
the  poUce  department  appears  to  be  good,  and  we  are  of  opinion, 
in  view  of  all  the  facts,  that  the  ends  of  justice  will  be  best 
subserved  in  this  case  by  reversing  the  determination  of  the 
poUce  commissioner  because  of  the  erroneous  decision  of  the 
first  and  second  charges,  and  because  of  the  possible  effect  of 
that  error  upon  the  determination  of  the  third  charge  and  upon 
the  punishment  inflicted,  and  by  directing  a  new  trial  of  these 
charges  before  the  present  commissioner  or  one  of  his  deputies. 
(See  People  ex  rel.  Reardon  v.  Partridge,  86  App.  Div.  310.) 

The  determination  should  be  reversed,  without  costs,  and  a 
new  trial  directed  in  accordance  with  the  views  herein  expressed. 

Jenks,  p.  J.,  Carr,  Woodward  and  Eich,  JJ.,  concurred. 

Determination  reversed,  without  costs,  and  new  trial  directed 
in  accordance  with  opinion. 


James  Anderson,  Eespondent,  v.  McNulty  Brothers,  Appel- 
lant, Impleaded  with  Winslow  Brothers  Company  and 
Thompson- Starrett  Company,  Defendants. 

Second  Depextment,  March  15,  1913. 

Vegli^ence — injuries  cauBed  by  falling  joist— action  hy  iron- 
worker against  codefendants  —  complaint  ^evidence  —  contributory 
negligence. 

A  complaint  in  an  action  by  an  ironworker  against  a  general  contractor 
and  two  sub-contractors  to  recover  for  injuries  received  while  working 
in  an  elevator  shaft  on  a  scaffold  at  the  sixth  floor,  which,  after  the 
usual  statements,  alleges  that  ^*the  scaffold  or  planking  on  which  he 
was  standing  was  struck  violently  by  a  heavy  wooden  joist  that  was 
allowed  to  and  did  drop  down  and  through  said  elevator  shaft  from  above 
the  plaintiff  and  from  about  the  tenth  floor  of  said  building,  through 
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son  of  the  fault,  carelessness  and  negligen.^^ 
agents,  servants  and  employees,"  thereby 
l^ive  way  and  precipitating  the  plaintiff  dowd- 
se  of  action. 

in  an  action  for  negligence  which  states  tha 
)  injury,  with  a  general  allegation  that  such 
the  defendant's  negligence,  is  sufficient, 
xition  there  must  be  sufficient  evidence  of  jx^^ 


^^^ 


\  the  presumption  caused  by  the  falling  of     ^ 
3  wrongdoer. 

was  not  guilty  of  contributory  negligence,  as  tO^' 
ig  to  build  a  cover  over  his  scaffold. 

iy  the  defendant,  McNulty  Brothers,  fro::5^ 
J  Supreme  Court  in  favor  of  the  plaintiff, 
:  the  clerk  of  the  county  of  Kings  on  th^^ 
,  1911,  upon  the  verdict  of  a  jury  for  %V^ 
Q  order  entered  in  said  clerk's  oflBce  on  th^^ 
,  1911,  denying  the  said  defendant's  moi 
Lade  upon  the  minutes. 

\  Warden  \Amos  H.  Stevens  with  him  on  1 
3llant. 

J,  McCrossin,  for  the  respondent. 

3^,  J. : 

n  is  to  recover  damages  for  personal  injuria 

a  ironworker,  was  seriously  injured  on  ApC^t-' 

working  in  an  elevator  shaft  in  a  building  C*^ 

erection  at  123  William  street,  in  the  borov^ 

He  was  employed  by  the  defendant  Wt 
>mpany,  a  corporation  having  the  contract  ^^^^^^^.^j^j^^^^ 
of  the  iix)n  work  in  the  building.     The  app^^^^^^^^ 
•others,  had  the  contract  for  a  certain  portion     "^^^'^r ; 
i:.     The  defendant  Thompaon-Starrett  Compan^^^^^,-^^^^ 
contractor.    At  the  time  of  the  accident  the ;. 
rking  on  a  scaffold  at  the  sixth  floor,  in  one  C^  ^::^        ^ 
if  ts.     The  accident  was  caused  by  a  joist  or  pi^  ^ 
Qg  from  some  point  in  the  shaft  above  that  sc^^*"^^^ 
g  and  breaking  one  of  its  outriggers,  therebj^^^^^:.^  ^ 
he  plaintiff  down  the  shaft.     The  complainr  ^^^ ^^^^  ^ 
3  to  theThompson-Starrett  Company,  and  the 
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was  submitted  to  the  jury  on  the  plaintiff's  claim  against  the 
other  two  defendants.  The  jury  returned  a  verdict  in  favor  of 
the  Winslow  Brothers  Company  and  foimd  against  McNulty 
Brothers. 

The  appellant  raises  the  preliminary  objection  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action  against  it,  in  that  it  only  avers  a  legal  conclusion  of 
negligence.  The  complaint  alleges  that  the  appellant  McNulty 
Brothers  is  and  was  a  domestic  corporation  engaged  at  the  time 
in  the  performance  of  certain  plastering  work  in  said  building, 
and  that  while  the  plaintiff  was  working  in  the  elevator  shaft 
in  said  building  ^'the  scaffold  or  planking  on  which  he  was 
standing  was  struck  violently  by  a  heavy  wooden  joist  that 
was  allowed  to  and  did  drop  down  and  through  said  elevator 
shaft  from  above  the  plaintiff  and  from  about  the  tenth  floor 
of  said  building,  through  and  by  rea£on  of  the  fault,  careless- 
ness and  negligence  of  the  defendants,  their  agents,  servants 
and  employees, '*  thereby  causing  the  scaffolding  to  give  way 
and  precipitating  the  plaintiff  down  the  shaft.  The  pleader 
has  alleged  the  specific  fact  upon  which  the  appellant's  negli- 
gence is  predicated,  namely,  the  dropping  of  the  joist  down 
the  shaft,  and  has  stated  generally  that  the  dropping  of  the 
joist  was  due  to  the  negligence  of  the  appellant,  its  agents, 
servants  and  employees.  Such  a  pleading  clearly  states  suffi- 
cient facts  to  constitute  a  cause  of  action  against  the  appellant. 
{Oldfield  V.  N.  T.  &  Harlem  R.  R.  Co.,  U  N.  Y.  310;  Roblee 
V.  Tovm  of  Indian  LakCj  11  App.  Div.  435;  Pagnillo  v.  Mack 
Paving  &  Coast  Co.,  142  id.  491.) 

The  Pagnillo  Case  {aupra\  rehed  upon  by  the  appellant, 
does  not  sustain  its  contention.  There  the  complaint  merely 
contained  a  general  allegation  of  negligence,  without  stating 
any  facts  upon  which  said  negligence  was  based,  or  which 
resulted  from  the  negligence,  and  caused  the  injury  com- 
plained of.  The  case,  however,  correctly  states  the  rule 
that  the  complaint  is  sufficient  if  it  states  the  act  or  omission 
causing  the  injury,  with  a  general  allegation  that  such  act  or 
omission  was  due  to  the  defendant's  negUgence.  In  Fahr  v. 
Manhaitan  R.  Co.  (9  Misc.  Eep.  57),  also  reUed  upon  by  the 
App.  Div.~Vol.  CXUX.        47 
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e  allegations  of  the  complaint  afl&x'^^^^ 
>utory  negligence.  ^^ 

uch  as  the  one  at  bar  it  is  well  set^^^^ 


ti^^^y 


t   o^ 


a&^ 


cient  evidence  of  negligence,  indep^^^*^^  ^iiy       ■. 


caused  by  the  falling  of  the  object,  *^       ^ 
(Wolf\,  American  Tract  Society j  %(>^  ^ 
was  suflficient  evidence  in  this  instai^^^^  ^_ 

f  the  jury  that  the  falling  of  the  joist  ^^  ^c^^^^ 
Uant's  employees.  At  the  time  of  ^^^^h^  i?^^ 
^ro  scaffolds  in  the  elevator  shaft  abo v'^  ^ji    th^ 

;h  the  plaintiff  was  working.     One  ^^^^'^^^^' 
ind  was  being  used  by  two  employees  of^-^^  "^OV 
sr,  Winslow  Brothers  Company.     It  vr^"^^ 
aintiff,  but  was  not  large  enough  to 
iffold.     The  other  scaffold  was  on  the  f 
L  used  by  the  appellant's  employees  in  • 
tering.     It  completely  covered  the  shaf^ 
f  planks  placed  closely  together,  resting^^S- 
3  joists  were  four  by  four  and  about  nine^^ 
leat  at  each  end  by  which  they  were  a 
either  side  of  the  shaft.     This  scaffold  -^ 
the  time  of  the  accident,  pursuant  to 
3llant's  foreman  in  charge  of  the  piaster  — 
caused  the  accident  was  identified  as  s 
1  this  scaffold,  and  was  found  after  the  ^^  *^^^ 
5  and  the  plaintiff's  body  in  the  shaft.     Tlrr^^^^^^  ^^^ 
id  disappeared,  although  it  was  observed -^^^^^^^'^'^^ 

These  joists  do  not  appear  to  have  teen  r^      4^:^^  ^ 
any  one  except  the  appellant  and  its  emp^         "^^ 
5  was  sufficient  testimony  to  warrant  the  %^  ^ . 

the  joist  which  struck  the  plaintiff's  ^^^^.^^-^^^^^^^^^ 
he  joists  that  had  been  used  in  the  appe^^^^^^^^^iP^^^^* 
ch  finding  placed  the  burden  upon  appell^^^ 
it  had  not  been  guilty  of  negligence  in  c*^^^^-^ 
)  fall  of  the  joist.    (CyRourTce  v.  Waite  Cc^ 

>.) 

iff  was  not  guilty  of  contributory  negligen, 

Tj  in  neglecting  to  build  a  cover  over  his  sca^  ^ 

y  shows  that  there  was  no  regular  ciistoni  in  \^l;^ 
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respect  but  that  the  matter  was  left  to  the  judgment  of  the 
men.  At  the  time  of  the  accident  the  plasterers  were  engaged 
merely  in  removing  their  scaffold.  The  small  scaffold  used  by 
the  other  ironworkers  on  the  eighth  floor  was  directly  over  the 
plaintiffs  head,  although  it  did  not  cover  the  outriggers  of  his 
scaffold.  In  the  circumstances  it  was  for  the  jury  to  determine 
whether  the  plaintiff's  failure  to  completely  cover  his  scaffold 
constituted  contributory  negligence. 
The  judgment  and  order  should  be  affirmed. 

Present — Jenks.  P.  J.,  Hirschberq,  TnoiffAS,  Carr  and 
Rich,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Fmily  S.  Conckmn,  Appellant,  v.  The  New  York  Central 
AND  Hudson  Eiver  Railroad  Company,  Respondent. 

Second  Department,  March  16, 1912. 

Beal  property — sxiit  to  enjoin  railroad  company  from  maintaining 
fence  across  right  of  way — adverse  user  of  property  devoted  to  pub- 
lic purpose  —  deed  —  effect  of  restrictions  in  habendum  clause  — 
covenant  to  build  fences  aftonative  —  breach  of  covenant  as  grotmd 
for  prescriptive  right. 

Where,  in  a  suit  to  enjoin  the  defendant,  a  raib-oad  company,  from  main- 
taining a  fence  recently  constructed  across  a  right  of  way  which  the 
plaintiff  claims  to  have  acquired  by  prescription,  it  appears  that  during 
the  last  fifty  years  plaintiff  and  his  predecessors  and  others  have  reached 
the  highway  by  walking  along  the  side  of  defendant's  tracks  and  across 
the  same  in  front  of  a  station,  and  that  this  user  has  been  open,  visible, 
continuous,  x^eaceable,  uniform,  uninterrupted  and  with  the  knowledge 
of  the  defendant,  the  plaintiff's  user  is  not  sufficient  to  create  a  prescrip- 
tive right  of  way  over  the  defendant's  property  which  is  devoted  to  a 
public  purpose  and  freely  resorted  to  by  the  public. 

it  seems,  that  the  plaintiff's  use  is  permissive  rather  than  adverse,  and  not 
such  as  would  constitute  notice  to  the  defendant  of  an  adverse  claim. 

More  definite  and  distinctive  acts  of  adverse  user  are  necessary  to  estab- 
lish a  right  of  way  over  unfenced  property  appurtenant  to  a  railroad 
station  and  commonly  and  openly  frequented  by  the  general  public 
than  are  required  to  raise  a  presumption  of  a  right  of  way  over  property 
devoted  solely  to  private  purposes. 
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lent  in  a  habendum  clause  of  a  deed  that  -proV^  ^  geeff^t 

road  purposes  does  not  limit  the  fee  oonvey^^ 

ntee  may  convey  the  fee.  ^iritli  tti^  —  j 

nt  to  build  fences  is  an  affirmative  one  luntxi^^  _  ^^ul  a^* 

of  such  covenant  to  build  fences  constitutes 
be  the  foimdation  for  a  prescriptive  right. 


iBSid- 


a   2^^^: 


AX  by  the  plaintiff,  Emily  S.  Concklin^  frotxx    ^^^j^ 


the  Supreme  Court  in  favor  of  the  def e» 


d^as^^i 


atx 


em 
Hie 


l7tb 


^y 


flfice  of  the  clerk  of  the  county  of  Dutch.^^^ 
Fanuary,  1911,  upon  the  decision  of  the  CO 
trial  at  the  Dutchess  County  Special  Tenn- 

\y  Egginton  [H,  S.  Concklin  and  Charles 
n  on  the  brief],  for  the  appellant. 

"t  Wilkinsoriy  for  the  respondent. 

BERG,  J.: 

action  is  brought  to  enjoin  the  defendant  tT-^ 

a  fence  across  a  right  of  way  which  th^ 
o  have  acquired  by  prescription  over  the  d^-J 
[  premises  in  the  village  of  Amenia,  Dutche^^ 
ts  are  not  disputed.     One  John  B.  Barker  is 
iirce  of  title  to  all  the  proi)erty  involved.     In    -^ 
5  conveyed  a  narrow  strip  of  land,  1,568  feet  L^ 
rough  his  farm,  to  the  New  York  and  Harle: 
ly.    The  deed  of  conveyance  contained  the 
im  clause:  "  To  have  and  to  hold  the  same  tc?^^ 
of  the  second  part  [the  railroad  company],  theij-  s^ 

assigns  forever,  for  the  purposes  of  the  exteni^^^^*^^-^:^ 
V  York  &  Harlem  E.  E.  as  directed  in  the  sever:^  '  ^ 

Legislature  of  the  State  of  New  York  in  r^'^ 
"    In  addition  to  this  habendum  clause  and 
tenants  of  title,  the  deed  contained  a  covenant  w^ 
Qtor  agreed  for  himself,  his  heirs  and  assigns, 

intain  good  and  suflficient  fences  on  both  sides  o^      ^V^^  ^^^^f ' 
land;  and  a  covenant  whereby  the  grantee  agreeq--^^^^^    ^  ^    ^1/ 
"make  and  maintain  good,  suflficient  and  conv^^^^j^^^ 
f  places  across  said  Eaiboad  to  and  from  the  land  of    ^V:^ 
rty  of  the  first  part  on  each  side  of  said  strip  of  \^xi^^^^>0^ 
or  said  railroad,  pursuant  to  the  Acts  of  the  Legis^'^ 
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ture  in  relation  thereto. '*  By  lease  made  in  1873  for  a  period 
of  401  years,  the  respondent  became  the  lessee  of  the  New 
York  and  Harlem  Eailroad  Company  and  as  such  is  now  in 
possession  of  the  property  in  question,  operating  a  steam  rail- 
road over  the  same  and  maintaining  a  station  for  its  passengers 
on  a  part  thereof  in  the  village  of  Amenia.  In  September, 
1852,  Barker  conveyed  approximately  half  an  acre  lying  south 
of  and  adjoining  the  railroad  property  to  api)ellant's  predecessor 
in  title.  The  dwelling  thereon  now  used  by  the  appellant  as  a 
residence  was  erected  in  1853. 

In  1856  Barker  conveyed  a  parcel  of  land  lying  west  of  and 
adjacent  to  appellant's  premises  and  southerly  of  and  adjoin- 
ing the  railroad  property  to  Enoch  Gr.  Caulkins.  Those  prem- 
ises lie  between  the  plaintiff's  lot  and  a  public  highway  known 
as  Mechanic  street,  which  crosses  the  railroad  tracks  at  right 
angles  and  leads  into  the  village  of  Amenia.  The  Caulkins 
property  is  now  owned  by  one  Lewis  E.  Barton,  who  maintains 
a  hotel  thereon. 

The  covenant  to  fence,  made  by  plaintiff's  predecessor,  has 
never  been  performed.  During  the  last  fifty  years  appellant's 
predecessors  and  the  appellant,  as  well  as  their  servants  and 
visitors,  have  reached  said  highway  from  the  premises  by 
walking  along  the  southerly  side  of  said  railroad  premises  and 
across  the  same  in  front  of  the  station  to  the  highway.  This 
user  has  been  open,  visible,  continuous,  peaceable,  uniform, 
uninterrupted  and  with  the  knowledge  of  the  respondent.  A 
similar  use  of  the  railroad  property  seems  also  to  have  been 
made  by  the  owners  of  the  premises  adjoining  the  appellant's 
property.  In  1906  the  respondent  built  a  fence  along  the  south 
line  of  its  property,  thereby  closing  the  alleged  right  of  way. 
From  the  judgment  refusing  to  enjoin  the  maintenance  of  that 
fence  the  plaintiff  appeals. 

It  has  been  suggested  that  as  a  railroad  company  possesses 
merely  an  easement  for  railroad  purposes,  and  that  as  the  land 
reverts  to  the  original  owners  upon  the  abandonment  of  the 
raili!oad  franchise,  it  is  incapable  of  conveying  a  fee,  and 
hence  the  presumption  of  a  lost  deed  as  the  basis  of  a  pre- 
scriptive right  cannot  be  indulged  against  it.  (See  Roberts  v. 
Sioux  City  &  Pacific  R.  R.   Co.,  73  Neb.  8;   2  L.  E.  A. 
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J72;  Southern  Pacific  Co.  v.  Hyatt,  133 
.   522;   Missouri,  K.  &  T.  Ry.   Co.  v. 
t;   14  L.   R.   A.    [N.   S.]   592;   Norfheni 
lly,  197  U.  S.  1;  Northern  Pacific  Eailnf^ 
[)  id.  207.)    In  the  case  at  bar,  however,  t 
not  acxjuire  the  property  in  question  by 
feedings  in    the   exercise  of  the  power  c^' 

The   deed    from    Barker   vested  it  wit^*^ 
\  N.  r.  &  E.  R.  R.  Co.,  12  N.  Y.  121; 
,  24  Hun,  478;  Beal  v.  N.  Y.  C.  &  H,  R,  ^^ 
>;  Yates  v.  Van  Be  Bogert,  56  N.  Y.  526.) 
the  habendum  clause  that  the  property  wa 
purposes  did  not  limit  the  fee  conveyed.     ( ^^ 
Co.,  106  N.  Y.  283;  Nicoll  v.  N.  F.  &  E, 
It  would  seem,  therefore,  that  the  resix)nder^^ 
le  fee  of  the  property.    I  do  not,  however, 
r  to  determine  whether  the  respondent  could 
)roperty  in  such  a  manner  as  to  interfere  w^ 
:ercise  of  its  public  franchise,  or  whether  an  e^*' 
acquired  by  prescription  in  such  premises,  if  sa 
my  way  interfered  with  the  proper  exercise 
,  because  I  do  not  believe  that  the  api>ellant  ha.^^^^^  ^^ 
3d  that  her  user  of  the  premises  in  questiC^^^^^,^>-^^^^>^" 

Her  contention  is  that  the  open,  visible,  notf^  ^^^  ^  x 

\  continuous  and  uninterrupted  use  of  the  w-^  ^^^€^^, 

■s  raises  a  presmnption  of  adverseness,  imless  a  -^^^  ---^^ 
)wn  by  the  respondent  to  have  been  by  license 
upport  of  such  contention  are  Hammond  v.  ^  ^^  ^J^ 
,  118);  Colbum  v.  Marsh  (68  Hun,  269;  affd.  ot:^^  d^:^ 
r,  144  N.  Y.  657);  Hey  v.  Collman  (78  App.  T>'\^J^ 

N.  Y.  560);  Miller  v.  Garlock  (8  Barb.  153);  Ni^  '^-^' 
)orth  (100  N.  Y.  455);  Winne  v.  Winne  (95  A^p^^^^,^^^  ^  ^^^^ 
nsend  v.  Bissell  (4  Hun,  297);  Law  v.  McDmcT^^      J"         ^tbef  ^'j 
Qd  Schwerv.  Martin  (29  Ky.  L.  Rep.  1221).    ^    .^^^    ^^^   W^ 
'-zing  these  cases  in  detail,  it  is  sufficient  to  say*^^^^^^-^^       ^^^^ ^s:^ 
distinguishable  from  the  case  at  bar  in  that  theji^^^^^^^^^^^  ^ 
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c*"' 


Wi' 


^^r^" 


ances  where  the  right  was  acquired  over  pr 
3olely  to  private  purposes,  and  where,  consequ^ 
ite  or  distinctive  acts  might  be  held  sufficient 


A^^-^^^ 

^\^ 


Digitized  by 


Q^dgle 


CoNCKUN  V.  New  York  Central  &  H.  E.  E.  E.  Co.    743 

App.  Div.]  Second  Department,  Maxch,  1912. 

a  presumption  of  adverse  user  than  would  be  required  in  order- 
to  establish  a  right  of  way  over  unf enced  property  appurtenant 
to  a  railroad  station  and  commonly  and  openly  frequented  by 
the  general  public. 

User  of  grounds  thrown  open  to  the  public  in  connection 
with  the  use  of  a  public  or  quasi-public  building  is  ordinarily 
to  be  considered  permissive  and  not  adverse,  unless  there  be 
some  distinctive  act  indicating  a  separate  and  exclusive  use 
imder  a  claim  of  right  sufficient  to  notify  the  owner,  not  only 
of  the  user  but  of  the  claim  of  right,  (See  Jones  Ease.  §  285, 
and  cases  cited.)  While  there  do  not  seem  to  be  any  authori- 
ties priBcisely  in  point  with  the  facts  in  the  case  at  bar,  the 
trend  of  judicial  decisions  seems  to  be  towards  a  holding  that 
such  a  user  as  the  plaintiff's  is  not  sufficient  to  create  a  pre- 
scriptive right  of  way  over  property  devoted  to  a  public  pur- 
pose and  freely  resorted  to  by  the  public.  The  record  contains 
no  evidence  of  any  decisive  act  upon  the  plaintiff's  part  indi- 
cating a  separate  and  exclusive  use  from  which  knowledge  of 
a  claim  of  right  could  be  presumed  by  the  respondent.  {KiU 
bam  V.  Adams^  7  Mete.  33;  Inhabitants  of  Gloucester  v. 
Beachy  2  Pick.  69;  Plimpton  v.  Converse,  44  Vt.  158;  Strong 
V.  Walesy  50  id.  361;  Bumham  v.  McQtiesten,  48  N.  H.  446.) 
In  Kilbum  v.  Adams  {supra)  it  appeared  that  the  plaintiff 
owned  lands  adjoining  property  upon  which  was  situated  an 
academy,  and  claimed  a  right  of  way  from  his  land  over  the 
academy  lot  to  a  highway. '  The  academy  land  had  been  left 
open  during  many  years  and  crossed  in  all  directions  by  the 
general  public.  The  court  held  that  although  the  plaintiff 
made  more  frequent  use  of  the  land  than  others,  such  use  was 
not  inconsistent  with  the  proprietor's  rights  and  could  not  be 
the  basis  of  an  easement  by  prescription  in  the  absence  of  some 
decisive  act  on  the  plaintiff's  part  indicating  a  use  separate 
and  exclusive  from  the  general  use.  To  the  same  effect  in 
principle  is  the  recent  decision  of  this  court  in  Netv  York 
Central  &  H.  B.  B.  B.  Co.  v.  Village  of  Ossining  (141  App. 
Div.  765),  wherein  it  was  held  that  the  mere  use  of  a  way 
opened  to  the  public  by  a  railway  company  did  not  operate  to 
dedicate  the  land  to  the  public  as  a  highway. 

Within  the  principle  of  the  cases  herein  referred  to,  I  think 
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iaintiflf's  use  was  permissive  rather  ih0^^^   ^^g^^^  ^ 
a-s  would  constitute  notice  to  the  re^F^^^     ^     X    ^^^^^^ 
Brse  to  its  ownership  of  the  propertyV    ^"^         Jvi^ti^^ 
language  of  the  learned  trial  justice      C^   ,  'j    rpef^^^ 

the  opinion  rendered  herein  at  the  ^Jp^^^      e^t^y^    ^^ 
does  not  appear  to  me  that  a  railroad  €^o*^^ 

lands  about  one  of  its  stations  open  and 

ns,  is  submitting  to  an  adverse  use  of  a 

»use  a  neighboring  landowner  drives  or 

o  and  from  his  own  premises.    No  authori  ^^^ 

;rary  effect  is  cited.     The  instances  of  sucl^^^       .^^^-'^' 

lued  for  a  much  longer  period  than  twa^**^^  o^*^ 

iant   throughout  the  country,  and   it  seeu^^^       \>^^^^^^^^\^ 

9  that  no  precedent  directly  upon  the  point  ^^2^^      ^^^xW 

.  or  at  least  found  by  the  coimsel.    The  user       m  "^^ ^       ? 

Br  predecessor  must  be  deemed  upon  the  v 
3n  permissive  and  under  an  impUed  license, 


^  further  noted  that  the  appellant  has  no 
cessity,  as  the  original  Barker  deed  grants        ^ 

the  highway  distinct  from  the  way   clair^^^''^ 
a. 

ire  of  the  plaintiff  and  her  predecessor  to  bui^ 
fences  along  the  respondent's  line  pursuant 
n  the  Barker  deed  does  not  tend  to  establt  ^^ 
ler.    The  covenant  was  an  affirmative  one,  ri::-^ 
ind,  and  the  operation  of  the  Statute  of  Limits  ^^ 
commence  until  demand  and  refusal.     {Bronze  '^^ 

Mass.  175,  188;  Talmadge  v.  B.  &  S.  B.  F^^^^ 
493,   498.)    The   alleged  breach  of    this  cov-^^ 
stitute  such  a  wrongful  act  as  could  not  fc:^ 

for  a  prescriptive  right.     {Thomas  v.  Mars^ 
.0,  248.) 
^ent  should  be  affirmed. 

\  J.,  Thomas,  Carr  and  Rich,  JJ.,  concurred, 
at  affirmed,  with  costs. 
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Martino  Di  Stefano,  Respondent,  v.  Peekbkill  Lighting 
AND  Bailroad  Company,  Appellant. 

Second  Department,  March  8, 1912. 

Practice — security  for  costs— removal  of  plaintiff  from  State — laches 
—amount  of  security. 

Where,  at  the  time  of  the  commencement  of  an  action  for  negligence,  the 
plaintiff  resided  in  the  county  of  Westchester,  but  pending  an  appeal 
from  a  Judgment  of  nonsuit  resulting  in  a  new  trial  returned  to  Italy, 
an  application  by  the  defendant's  attorney,  upon  hearing  that  plaintiff 
-was  about  to  return  to  this  State  after  a  period  of  six  years,  for  an  order 
requiring  him  to  give  security  for  the  costs  on  the  ground  that  he  had 
ceased  to  be  a  resident  of  the  State  should  not  be  denied  on  the  ground 
of  laches,  it  having  been  substantially  agreed  between  the  attorneys 
that  the  matter  should  remain  dormant  until  the  plaintiff  returned. 

An  order  requiring  security  for  costs  in  an  amount  double  that  authorized 
by  sections  8272  and  8273  of  the  Code  of  Civil  Procedure  is  irregular  and 
should  be  reversed. 

Appeal  by  the  defendant,  the  Peekskill  Lighting  and  Rail- 
road Company,  from  an  order  of  the  Supreme  Court,  made  at 
the  Westchester  Special  Term  and  entered  in  the  office  of  the 
derk  of  the  county  of  Westchester  on  the  18th  day  of  October, 
1911,  vacating  an  order  requiring  the  plaintiff  to  give  security 
for  costs. 

Nathan  P.  Bushnelly  for  the  appellant. 

Frank  L.  Young^  for  the  respondent. 

HntSCHBEBG,  J.: 

The  action  is  for  negligence,  brought  by  a  servant  in  the 
employ  of  the  defendant.  At  the  time  of  the  commencement 
of  the  action  the  plaintiff  was  a  resident  of  the  county  of  West- 
chester, where  the  venue  is  laid.  The  case  was  tried  on  the 
9th  day  of  March,  1904,  and  resulted  in  a  nonsuit.  On  appeal 
to  this  court  the  judgment  was  reversed  and  a  new  trial 
granted.  (See  Di  Stefeno  v.  Peekskill  Lighting  &  B.  B.  Co.y 
107  App.  Div.  293.)  Before  that  decision  was  rendered  the 
plaintiff  left  the  State  of  New  York  and  returned  to  Italy,  the 
place  of  his  nativity.  The  plaintiff's  attorney  learned  of  his 
client's  departure  in  the  fall  of  1905,  and  promptly  notified  the 
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f  for  the  defendant  of  the  fact.     Sinco  tlia.t  *^™^^^^_ 
been  done  by  either  side  in  the  suit,  it  be^io^  ^ 
greed  between  them  that  the  matter     should    "^^-/f'a 
t  until  the  plaintiif  returned  to  this  Ststto-       pla^mti 
T  learned  in  August,  1911,  that  the  plaintiff 
n  to  this  State,  and  he  thereupon  communic^^^ 
endant's  attorney  informing  him  of  thai>^^^^^ 
nt  thereupon  procured  an  ex  parte  order  requirni^ 
:  to  pay  into  court  the  sum  of  $500  as  security  tor  ^ 

the  action,  or  at  his  election  to  file  an  undertafe^^^^^ 
e  amount.     On  motion  of  the  plaintiff  and  on  ai^dB.^^ 
fully  the  history  of  the  litigation  aslierein  s^*  iro        > 
)r  appealed  from  was  granted  by  the  same  lea^i*^^"  J  ^__^__ 

)  made  the  ex  parte  order  vacating  the  latter  ora.^^'  ^^  ^^  ^^^^^^-^-x^^ 

lain  ground  asserted  in  support  of  the  ordei"  ^?^-^^^\\  i\^   "      '  ^^ 
that  the  defendant  was  guilty  of  laches  iiL^^^^£^^<^y^)  |  n 
md  thereby  lost  all  right  to  require  secur 
iies  are  numerous  iq  support  of  the  propositio  • 
ion  for  security  must  be  made  promptly, 
owever,  that  the  rule  can  be  made  to  apply 
ere  the  delay  is  the  result  of  a  mutual  uiider^  ■ 
.  the  parties.     (See  Cooke  v.  Metropolitan  ^ 
App.  Div.  154.)    This  view  would  lead  to  a  r^ 
r  but  for  the  fact  that  the  original  order  reqi 
was  irregular  in  that  the  amount  required  w£ 

;horized  by  the  Code  of  Civil  Procedure  (§§  327"^^^   

actions  provide  that  the  amount  directed  to  be  p^j:  -^^^^^ J^  ^ 

tall  be  the  sum  of  $250  only  and  that  the  undm't^f^\^^^  ^^^*^ 

hereof  shall  be  conditioned  in  a  sum  of  at  leasr^^      ^^ 

,  the  maximum  amount  to  be  obviously  in  the  (^^ 

he  court. 

w  of  the  irregularity  of  the  order  vacated  the 

I  from  should  be  affirmed,  without  costs,  but  wi  ^^^^^j^-^ 

e  to  a  timely  renewal  of  the  appUcation  for  seciirJ^ 

,  P.  J.,  Burr,  Thomas  and  Carr,  JJ.,  concurred 

affirmed,  without  costs,  but  without  prejudice 
enewal  of  the  application  for  security  on  notice. 


BoHNHOFF  V.  Fischer.  747 

App.  Div.]  Second  Department,  March,  1912. 

August  Bohnhoff,  Eespondent,  v.  Henry  C.  Fischer,  Appel- 
lant, Impleaded  with  William  Kennedy. 

Second  Department,  March  8,  1912. 

Ne^li^nce  —  defective  scaffold  erected  by  general  contractor  —  liabil- 
ity to  employee  of  sub-contractor — Labor  Law,  section  18,  construed. 

A  sub-contractor,  who  does  no  act  in  reference  to  the  furnishing  of 
materials  or  the  construction  of  scaffolds,  but  merely  sends  his 
employees  to  a  building  where  they  use  the  scaffolds  erected  by  the 
general  contractor  for  the  use  of  his  own  employees,  is  not  liable  under 
section  18  of  the  Labor  Law,  if  the  scaffold  falls. 

It  seems,  that  if  it  becomes  necessary  for  a  sub-contractor  to  construct 
scaffolds  he  will  be  charged  with  the  duty  of  complying  with  the  st«atute. 

A  sub-contractor  has  the  right  to  assume  that  the  platforms  or  scaffolds 
which  have  been  constructed  and  which  are  in  common  use  when  he  or 
his  servants  come  upon  the  work  have  been  constructed  so  as  to  comply 
with  the  provisions  of  the  statute. 

It  seems,  that  whoever  assumes  the  duty  of  constructing  the  scaffolding 
for  the  general  purposes  of  the  construction  of  a  building  must,  under 
the  statute,  assume  the  responsibility  for  their  materials  and  construc- 
tion, so  long  as  they  are  maintained  for  that  purpose,  and  that  any 
one  lawfully  at  work  on  such  building,  using  the  scaffolds,  must  look 
to  the  person  who  furnished  the  materials  or  who  had  charge  of  the 
construction  for  any  liability  under  the  statute. 

Burr  and  Rich,  JJ.,  dissented. 

Appeal  by  the  defendant,  Henry  C.  Fischer,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  6th  day  of 
April,  1911,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  Tth  day  of  April,  1911,  denying  the  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Oeorge  F.  Hickey  [Charles  E.  Thorn  with  him  on  the  brief], 
for  the  appellant. 

Henry  M.  Dater  [Oeorge  F.  Elliott  and  Jay  S,  Janes  with 
him  on  the  brief],  for  the  resTX)ndent. 

Woodward,  J. : 

This  action  was  originally  brought  against  William  Ken- 
nedy, the  general  contractor,  engaged  in  the  construction  of 


Digitized  by 


Google 


} 


748 


BoHNHOFF  V,  Fischer. 


Second  Department,  March,  191  ^- 


a  building  at  1-i  Smith  street  in  the  boroTJ-^-*"^  th^  action. 

Subsequently  the  defendant  Fischer  was  brougT^^  *  ^^^  rjveBJ^  *^ 

and  the  prosecution  of  the  case  against  Kexixi^^^  tJis^t  ^*'on 
have  been  dropped.  The  amended  complaint  ^H^^ /  +'ff  vv'susiti 
or  about  the  9th  day  of  June,  aforesaid  [1905],  th^  J>J^  o-a^"^  ^ 

the  employ  of  the  defendant,  Henry  C.  Fischer,   3^X1^^  doixig 

an  iron  worker  for  said  defendant,  Henry  C,  F^i^<^-*^^  ^         .    ^jjy 
certain  work  on  said  building,  as  aforesaid,  arncZ  ^^^  ^^j 

fault  on  his  part,  but  solely  through  the  fault,  c^x^-^^  ^e  ^'^^^ 

negligence  of  the  defendant,  WilHam  Kenned^^^     ^^^^^    ^ 
defendant,  Henry  C.  Fischer,  who  was  employ e#^^' 
erection,  repairing    or  altering  of  said  building, 
and  servants,  as  plaintiff  was  walking  over  and 
planking  placed  by  said  defendants,  their  agents  „ 

and  furnished  by  them,  and  due  solely  to  the  ^'^S^^^^^-^^^^-^-^-^rx 
careless  manner  in  which  the  same  was  laid,  the  pi^^^^^^  ^  \  i 
caused   to  be  thrown,"  etc.     The  answer  of   the  ^^r:-^.   -  V > 

Fischer  is  a  general  denial  of  the  material  facts,  and 
tive  defense  of  contributory  negligence  on  the  pa: 
plaintiff. 

It  ap])ears  from  the  evidence  that  Kennedy  was  th 
contractor  in  the  construction  of  the  building,  and 
defendant  Fischer  was  a  sub-contractor  for  the  coi 
of   the    konwork.      The  building  was  near    comple? 
the  roof  was  on,  and  the  work  under  way  at  the  ti 
accident  was  the  constioiction  of  a  pent  house,  a 
above  the  main  roof  for  the  accommodation  of  the 
machinery.      This  pent  house  was  about  twelve  fe^^ 
the   roof,  and  Kennedy's  employees,  who  were  also 
upon  this  part  of  the  structure  at  the  same  time,  1 
structed  a  runway  by  placmg  two  planks  with  one 
the    main    roof    and  the  other    uix)n    wooden    ho: 
two  other  planks  running  from  these  hoi-ses  to  the 
the  pent  house,  where  Kennedy's  men  were  laying  bric^=^^ 
mortar,  while  defendant  Fischer's  men  were  placing  . 
the  last  of  the  irouAvork,      The  evidence  is  undisput:^ 
this  runway  was  constnicted  and  maintained  by  Kenne<&^'*'^^ 
employees,  and  that  it  was  used  in  common  by  the  enr:^^^^ 
of  Kennedy  and  of  Fischer,  and  the  broad  question  up^^^^-" 
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appeal  is  whether  the  defendant  Fischer  is  to  be  charged  with 
responsibility,  under  the  provisions  of  section  18  of  the  Labor 
Law.  (See  Gten.  Laws,  chap.  32  [Laws  of  1897,  chap.  415], 
§  18;  now  Consol.  Laws,  chap.  31  [Laws  of  1909,  chap.  36],  §  18, 
as  since  amd.  by  Laws  of  1911,  chap.  693.)  We  are  admonished 
by  the  Court  of  Appeals  that  in  the  construction  of  this  act  we 
are  to  "  endeavor  to  ascertain  its  fair  and  reasonable  meaning, 
avoiding  a  construction  which  either  extends  or  limits  its  pro- 
visions beyond  that  which  was  evidently  intended.  ^^  {Schapp 
V.  Bloomerj  181  N.  T.  125,  128.)  We  must  examine  the  lan- 
guage, therefore,  and  determine  whether  a  sub-contractor, 
doing  no  act  in  reference  to  the  furnishing  of  materials  or 
the  construction  of  a  scaffolding,  but  who  merely  sends  his 
employees  to  a  building  to  do  certain  work,  and  they  make 
use  of  the  structm-es  erected  by  the  general  contractor  for 
the  use  of  lus  employees  in  work  of  a  like  general  nature,  is 
liable  imder  this  section  of  the  Labor  Law  if  such  scaffold- 
ing falls  and  results  in  injury  to  his  employees.  It  has  been 
generally  understood  that  the  primary  purpose  of  this  act  was 
to  charge  the  master,  who  already  owed  the  duty  of  furnish- 
ing reasonably  safe  materials  and  appliances,  with  the  addi- 
tional duty  of  seeing  to  it  that  the  scaffolding  used  in  the 
construction  and  repair  of  buildings,  was  properly  constructed. 
In  other  words,  the  scaffolding  was  taken  out  of  the  class  of 
implements  and  appliances,  and  placed  in  that  of  a  place  in 
which  to  perform  the  labor,  extending  the  rule  from  that  of 
reasonable  care  to  one  which  shall  "give  proper  protection  to 
the  life  and  limb  of  a  person  so  employed  or  engaged.^'  It 
could  not  have  been  the  intention  of  the  Legislature  to  require 
that  every  sub-contractor  must,  at  his  peril,  construct  a  scaffold- 
ing for  each  new  group  of  men  who  should  be  employed  in  the 
construction  of  a  building,  where  such  scaffoldings  already 
existed,  and  where  it  was  in  actual  use  for  the  general  pur- 
poses of  the  construction.  It  does  not  require  any  one  to  build 
scaffoldings,  it  simply  provides  that  "A  person  employing  or 
directing  another  to  perform  labor  of  any  kind  in  the  erection, 
*  *  *  of  a  house,  building  or  structure  shall  not  furnish  or 
erect,  or  cause  to  be  furnished  or  erected  for  the  performance  of 
such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechani- 
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cal  contrivances  which  are  unsafe,  unsuitable  or  improper,  and 
which  are  not  so  construced,  placed  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  of  a  person  so  employed  or 
engaged. "  (Labor  Law,  §  18.)  The  duty  is  placed  upon  the  one 
who  is  called  upon  to  furnish  the  scaffolding,  hoists,  stays,  lad- 
ders, etc.,  to  furnish  the  proper  materials  and  to  see  to  it  that 
they  are  constructed  in  such  a  manner  ^^  as  to  give  proper  pro- 
tection to  the  life  and  limb  of  a  person  so  employed  or  engaged." 
Undoubtedly  this  language  is  broad  enough  so  that  if  it  became 
necessary  for  the  sub-contractor  to  construct  scaffolds,  he  would 
be  charged  with  the  duty  of  complying  with  this  statute,  but 
where  the  work  is  of  such  a  character  that  it  is  being  done  in 
connection  with  the  work  of  the  general  contractor,  who  has 
assimaed  the  work  of  constructing  the  scaffolding,  it  cannot  be 
that  one  who  has  neither  furnished  materials  nor  taken  part  in 
the  construction  can  be  held  to  be  liable  for  a  defect  which 
results  in  an  injury  to  his  employee.  The  statute  says  he 
"  shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected 
for  the  performance  of  such  labor,  scaffolding  *  *  *  which 
are  unsafe,  unsuitable  or  improper,  and  which  are  not  so  con- 
structed, placed  and  operated  as  to  give  proper  protection  to 
the  life  and  limb  of  a  person  so  employed  or  engaged,"  and  he 
has  not  done  any  of  these  things.  The  sub-contractor,  in  the 
practical  performance  of  his  work,  must  be  presimied  to  con- 
tract with  reference  to  the  usages  and  customs  of  his  trade  or 
occupation;  to  contract  upon  the  basis  of  the  presumption  that 
all  men  will  do  their  duty  toward  him  and  all  other  men. 
Starting  from  this  standpoint,  he  has  a  right  to  assume  that 
the  platforms  or  scaffoldings  which  have  been  constructed,  and 
which  are  in  common  use  when  he  or  his  servants  come  upon 
the  work,  have  been  constructed  under  the  provisions  of  the 
law;  that  the  place  provided  by  the  general  contractor  for  the 
performance  of  the  work,  which  now  includes  the  proper  con- 
struction of  the  scaffoldings,  etc.,  complies  with  the  degree  of 
safety  provided  by  law.  That  is,  in  law,  the  contract  which 
the  general  contractor  or  "  A  person  employing  or  directing 
another  to  perform  labor,"  etc.,  entered  into  with  the  sub-con- 
tractor or  other  person  **  employed  or  engaged  "  in  such  labor, 
and  we  are  of  the  opinion  that  the  sub-contractor  owes  no  duty 


Digiti 


zed  by  Google 


BoHNHOFP  V.  Fischer.  751 

App.  Div.]  Second  Department,  March,  1912. 

to  his  employees  in  reference  to  the  scaffoldings  which  are 
erected  and  maintained  by  the  owner  or  general  contractor  in 
the  general  work  of  construction.  It  is  enough  if  we  hold  the 
sub-contractor  liable  for  his  own  neglect  in  the  erection  of  these 
scaffoldings,  etc.,  where  he  is  called  upon  ta  construct  them  in 
the  fulfillment  of  his  contract.  There  is  no  presumption  that 
the  sub-contractor  was  obliged  to  construct  a  scaffolding  in 
this  particular  case.  It  is  far  more  likely  that  he  made  his 
contract  in  the  knowledge  of  the  fact  that  the  general  con- 
tractor, in  the  laying  of  the  brick  walls,  etc.,  would  construct 
the  necessary  scaffolding,  and  that  the  ironwork  would  follow 
this  up  and  be  done  in  the  place  furnished  by  the  general  con- 
tractor for  the  performance  of  the  work  of  the  sub-contractor. 
If  this  was  the  case,  then  the  general  contractor  owed  the  duty 
to  the  sub-contractor  and  his  servants  to  furnish  a  proper 
place  for  the  performance  of  this  work,  and  a  failure  on  the 
part  of  the  general  contractor  to  meet  the  requirements  of  the 
statute  was  not  negligence  on  the  part  of  the  sub-contractor, 
and  the  case  was  sent  to  the  jury  upon  an  erroneous  theory. 
This  was  the  view  of  the  law  taken  by  this  court  in  the  case  of 
Quigley  v.  Thatcher  (144  App.  Div.  710),  where  a  recovery 
against  the  general  contractor  by  an  employee  of  a  sub-con- 
tractor was  sustained,  and  although  the  exact  question  here 
presented  was  not  determined,  we  see  no  reason  to  hold  the 
sub-contractor  liable  as  a  joint  feasor  where  he  has  not  fur 
nished  or  erected  a  scaffolding,  and  where  the  injury  complained 
of  is  the  result  of  the  act  of  the  general  contractor  in  not  fur- 
nishing a  proper  place,  under  the  statute,  for  the  performance 
of  the  labor  assigned  to  the  servant  of  the  sub-contractor. 

In  Dougherty  v.  Weeks  &  Son  (126  App.  Div,  786,  789)  the 
court  say:  "  While  evidence  was  excluded  when  first  offered  to 
prove  that  there  was  a  custom  by  which  the  general  contractor 
was  to  furnish  ladders,  no  proof  of  custom  is  necessary  to  show 
that  when  a  contractor  is  engaged  in  erecting  a  building  and 
has  put  up  the  only  means  of  access  to  the  different  floors  and 
employs  a  sub-contractor  to  do  some  particular  work  in  that 
building,  like  plimabing,  that  he  invites  him  to  make  use  of  the 
appliances  which  he  has  furnished  necessary  to  get  to  the  place 
to  do  his  work."    (See  Duffy  v,  Williams^  71  App.  Div.  110.) 
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he  scaflfolding  for  the  general  purpoB^^     ^^0^^^^' 
f  the  buildmg  must,  under  the  statufc^^     ^^  Jott 


clear  to  us  that  whoever  assumes  th^  ^      ^   tJx^      ,  ^ 

ty  for  their  materials  and  constructioX^^        cptx'^  ^ 
laintained  for  that  purpose,  and  that  ^^^    .^.^OJ^  ^ 
rk  in  such  construction  must  look  to  the  'P^  tt^^^^ 
ihe  materials  or  who  had  charge  of  the  ^^^^^.g^o^  /ti^ 
>iUty  under  the  act.     Certainly  one  who  ^  _V^..iz^*^^   ^ 
ials,  or  have  anything  to  do  with  the  ^^^^-A  ^^v  ll  \ 
leld  to  answer  for  the  conduct  of  one  whc7  ^.^'""^^^^  ^v\ 
mg  as  the  latter  maintains  such  structure^  "^^^.^  ^^  ^\ 
Bir  use  under  an  expressed  or  impUed  inV^ 


:ment  and  order  appealed  from  should  be  t^^^""^^ 

^.  J.,  and  HiRSCHBERG,  J.,  concurred; 
iissented  on  the  ground  that  if  a  master 
)  make  use  of  a  scaffold  constructed  by 
to  see  to  it  that  it  is  safe  for  the  purpose 
it  to  be  used. 

it  and  order  reversed  and  new  trial  granl 
s^ent. 


JossiFER,  Respondent,  v.  Peter  Cooper's  Qr:^ 
Factory,  Appellant. 

Second  Department,  March  8,  191^ 

servant  —  ne^lig^ence — injury  by  flailing  into 
it  —  Labor  Law,  section  81  —waiver  of  statute. 

ant  who  fell  hito  a  vat  in  a  glue  factory  while  engaged  i^ 
contents,  knowing  that  guard  rails  furnished  by  the  tf^^ 
1  place,  elected  to  continue  to  work  without  the  raili^ 
benefits  of  section  81  of  the  Labor  Law  requiring  vats^ 
larded  and  assumed  the  obvious  risks  of  the  situation. 
^  waive  a  rule  of  law,  statute  or  constitutional  pro"^ 
his  benefit  if  it  is  exclusively  a  matter  of  private  righf^ 
at  ions  of  public  morals  are  involved;  having  once  done 
jequently  invoke  its  protection. 
,  J.,  dissented. 
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Appeal  by  the  defendant,  Peter  Cooper's  Glue  Factory,  from 
a  judgment  of  the  Supreme  Court  m  favor  of  the  plaintiff, 
entered  in  the  ofiGlce  of  the  clerk  of  the  county  of  Kings  on  the 
16th  day  of  June,  1911,  upon  the  verdict  of  a  jury  for  $15,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  23d 
day  of  Jime,  1911,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

John  C.  Bobinsoriy  for  the  appellant. 

Don  R.  Almyy  for  the  respondent. 

Woodward,  J. : 

The  complaint  in  this  action  appears  to  have  been  framed  on 
the  theory  that  the  action  was  one  falling  within  the  purview 
of  the  Employers'  Liability  Act  (Labor  Law  [Consol.  Laws, 
chap.  81;  Laws  of  1909,  chap.  36],  art.  14,  as  amd.  by  Laws 
of  1910,  chap.  352),  though  upon  the  trial  this  view  was 
abandoned,  and  the  case  proceeded  as  one  at  common  law. 
The  plaintiff,  fifty-one  years  of  age,  had  been  in  the  employ 
of  the  defendant  for  thirty-three  years  in  making  glue,  his 
occupation  generally  being  the  cutting  up  and  preparing 
hides,  sinews,  etc.,  for  the  boiling  process:  Two  weeks  prior  to 
the  accident  the  plaintiff  was  taken  from  his  accustomed  work 
and  placed  under  the  direction  of  the  foreman  of  the  boiling 
house  During  the  two  weeks  the  plaintiff  appears  to  have 
done  various  kinds  of  work,  and  on  the  day  of  the  accident  h© 
tells  the  story  as  follows:  '^Then  he  [CNeil,  the  foreman]  said 
he  would  bring  me  upstairs  to  show  me  the  material  upstairs, 
how  it  was  boiled  and  stirred  up.  I  followed  Jerry  up  the  stairs. 
I  found  vats  there;  they  were  filling  them  up.  There  were  four- 
teen vats  on  that  floor.  *  *  *  On  this  morning  when  I 
came  up  there  to  work  at  about  eleven  o'clock  they  were  filling 
the  boilers.  I  believe  it  was  six  boilers  they  were  filling,  six 
out  of  fourteen.  They  were  putting  all  sorts  of  different  hides 
or  skins,  as  comes  in  m  the  wagon,  into  the  boilers.  In  these 
vats  they  were  putting  these  skins  in,  the  material  was  left  from 
the  run  that  we  had  previously  took  out.  *  *  *  The  process 
of  boiling  those  skins  is  by  reason  of  introducing  the  Uve  steam 
App.  Div.— Vol.  CXLIX.        48 
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troducing  the  live  steam  intc7 
Id  me  that  when  I  should  coi^^         f, 
d  stir  up  those  skins.     I  wea't  ^    1^^^ 

ibout  one  o'clock.     When  I  ^^^^^\>eX    ^^    ^ 
reU.     Mr.  O'Neil  pointed  to  ^^^^^±1^    tb^^ 
)uld  find  a  pole  in  that  and  "^^         jj^ 
din  stirring  up  these  skins  ih4&  %^       ^  +;-  ^^ 
J  balance  and  fell  into  the  hoiii^^ 
painful  and  more  or  less  penn^'^ 
jury  has  awarded  him  a  verdict  *^^^^oi^ 
entered  upon  this  verdict  and  ^yr 

idant's  motion  for  a  new   feri^  .-  '^ 
ppeals. 

ence  in  this  case  of  any  failure  or^^ 
provide  reasonably  safe  tools 
f  any  failure  on  the  part  of  the 
bly  safe  place  for  the  plaintiff 
that  may  follow  from  the  faili 
t  to  guard  the  vats  in  violation  oJ 
81    of  the  Labor   Law    (Conso! 
909,  chap.  36],  as  amd.  by  Laws 
DTvides  that  ^^  all  vats,  pans,  saws, 
gy  shafting,  set-screws  and  mactr:'^ 
lall  be  properly  guarded.'*     Ind.^-^ 
lling  attention  to  the  charge  of  tl^^-' 

that  "it  appears  that  the  case 
iry  upon  the  question  as  to  wh» 
had    failed  to  give  the  plaintifl9^^ 
ether  or  not   the  defendant  w; 
iling  to   provide   the  plaintiff  wi-*^ 
Qces."     As  to  these  matters,   th- 
le  master  has  discharged  his  duty  ^^^^ 
3  can  be  no  liability  on  the  part  o^*^^^^^:^^^ 
f  any  alleged  failure  in  respect  to  |r     ^^-^^ 
of  the  master.    It  affirmatively   app^^^^    ^^ 
that  the  defendant  had  supplied  giu^^^T-r^^,^^  ^^^j^ 
3;  that  such  guards  were  in  the  rooii^^      ^  ^-m^^^ 
I  went  there,  and  that  one  guard  at  1^^^^* 
me  to  the  notice  of  the  plaintiff  before  ^^ 
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began  the  work,  and  at  common  law  this  would  be  a  complete 
performance  of  the  duty  of  the  master  to  supply  reasonably 
safe  appliances.  It  appears,  however,  that  in  spite  of  the  pro- 
visions of  the  statute  that  "No  person  shall  remove  or  make 
ineffective  any  safeguard  around  or  attached  to  machinery, 
vats  or  pans,  while  the  same  are  in  use,  unless  for  the  purpose 
of  immediately  making  repairs  thereto,  and  all  such  safeguards 
so  removed  shall  be  promptly  replaced,"  some  one  had  taken 
the  guard  from  around  the  particular  vat  where  the  plaintiff 
was  put  to  work,  and  the  case  was  submitted  to  the  jury  upon 
the  theory  that,  this  guard  not  being  in  place,  the  jury  might 
find  the  master  liable  if  such  displacement  of  the  guard  was 
the  cause  of  the  accident. 

There  are  two  diflSculties  in  sustainiag  this  verdict.  In  the 
first  place  the  plaintiff's  testimony,  which  is  all  there  is  as  to 
the  happening  of  the  accident,  is  to  the  effect  that  he  was 
drawn  into  the  vat  by  the  pole  which  he  was  using  through 
some  unexplained  cause;  through  a  cause  which  he  appears  to 
be  wholly  unable  to  suggest,  and  which,  so  far  as  the  record 
goes,  never  occurred  before  or  since  the  accident.  There  is  not 
the  slightest  evidence  that  the  absence  of  the  guard  rail  had 
anything  to  do  in  producing  the  accident;  the  proximate  cause 
of  the  accident  was  not  that  there  was  not  a  railing  in  front  of 
this  tank  or  vat,  but  that  the  pole  which  the  plaintiff  was  using, 
and  which  appears  to  have  been  merely  an  ordinary  stick  eight 
to  ten  feet  in  length,  for  some  unexplained  reason  exerted  a 
drawing  force  upon  the  plaintiff  sufficient  to  overbalance  him 
and  cause  him  to  fall  into  the  vat.  There  is  no  evidence  to 
suggest  how  strong  this  drawing  force  may  have  been;  no 
evidence  to  show  that  it  was  not  strong  enough  to  have  pro- 
duced the  same  result  even  had  the  barrier  been  properly 
placed,  for  in  the  practical  work  of  stirring  up  a  large  vat 
filled  with  hides  and  scraps  the  guard  rail  could  not  have  been 
very  high,  and  the  testimony  is  to  the  effect  that  it  was  about 
thirty-two  inches,  or  rather  below  the  middle  of  a  man  of 
ordinary  height.  The  question  of  the  duty  of  the  defendant  to 
g^ve  the  plaiatiff  instructions  being  out  of  the  case,  it  being 
assumed  that  the  simple  pole  was  a  proper  tool  or  appliance, 
for  this  question  was  not  submitted  to  the  jury,  it  is  difficult  to 
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understand  how  a  jury  could  properly  find  that  the  failure  to 
have  the  guard  rail  in  place  was  the  proximate  cause  of  the  acci- 
dent^ when  the  only  evidence  in  the  case  is  that  the  accident 
was  caused  by  some  drawing  power  exerted  upon  this  stick.  Of 
course,  if  this  drawing  power  was  strong  enough  to  over- 
balance the  plaintiff,  it  might  have  overbalanced  him  if  there 
had  been  a  low  railing  intervening,  in  which  event  there  could 
be  no  possible  Uability  on  the  part  of  the  defendant,  unless  the 
danger  to  be  apprehended  from  the  exertion  of  the  drawing 
power  was  one  which  it  was  the  master's  duty  to  apprehend 
and  guard  against,  and  this  could  only  arise  by  showing  that 
the  danger  was  one  inhering  in  the  business  or  occupation,  and 
which  was  known  or  should  have  been  known  to  the  defend- 
ant, while  not  obvious  to  the  ordinary  inspection  of  the 
employee.  No  one  attempts  to  say  what  this  drawing  force  was, 
and  as  the  evidence  shows  that  this  boiling  house  had  been  in 
operation  for  at  least  eighteen  years,  it  is  fair  to  presume  that 
if  this  danger  had  been  a  recurring  one,  or  one  incident  to  the 
work,  some  evidence  of  the  fact  would  have  been  produced. 
As  it  is,  the  court  instructed  the  jury  that  the  defendant 
owed  the  plaintiff  no  duty  of  instructing  him  as  to  the  danger 
of  falling  into  the  vat,  so  that  the  case  presents  no  element  of 
a  failure  to  disclose  inherent  dangers  known  to  the  master  and 
unknown  to  the  servant. 

Assuming,  however,  that  the  absence  of  the  guard  raQ  was 
the  proximate  cause  of  the  accident,  the  plaintiff,  so  far  as 
appears,  was  a  reasonably  intelligent  man.  He  knew  as  well 
as  the  defendant  could  possibly  have  known  that  to  fall  into  a 
vat  of  boiling  materials  was  dangerous;  he  knew  that  there 
was  no  guard  rail;  the  fact  was  open  and  obvious,  and  his 
attention  was  called  to  the  fact  by  his  observation  that  there 
was  such  a  railing  around  one  of  the  fourteen  tanks  in  the 
room  at  the  very  time  that  he  went  to  work.  He  testifies  to 
this,  and  he  says  he  did  not  think  a  railing  was  necessary; 
that  he  did  not  ask  for  one  because  he  did  not  think  they  had 
one  for  him,  etc.  The  evidence  shows  that  these  gfuard  rails 
were  provided;  that  they  were  in  the  very  room  where  the  vat 
was  located,  and  there  is  no  suggestion  that  any  one  refused  to 
permit  of  their  use.    The  plaintiff  knew  all  of  ihe  dangers  of 
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the  situation  which  it  was  the  master's  duty  to  know,  so  far 
as  the  record  discloses.  He  must  be  presumed  to  have  known 
that  the  law  required  these  guard  rails;  that  he  had  a  right  to 
have  them  for  his  own  protection,  yet  with  his  attention  called 
to  the  matter  particularly,  he  elected  to  go  to  work  without  the 
railing,  and  by  this  he  must  be  assmned  to  have  waived  the 
benefits  of  the  statute  and  to  have  assumed  the  risks  incident 
to  the  open  and  obvious  dangers  of  the  situation.  That  a  party 
may  waive  a  rule  of  law,  or  a  statute,  or  even  a  constitutional 
provision,  enacted  for  his  benefit  or  protection,  where  it  is 
exclusively  a  matter  of  private  right  and  no  considerations  of 
public  morals  are  involved,  and  having  once  done  so  he  cannot 
subsequently  invoke  its  protection,  is  too  well  established  to 
be  questioned.  {May or ^  etCy  v.  Manhattan  B.  Co.y  143  N.  Y. 
1,  26,  and  authorities  there  cited.)  The  requirement  of  this 
statute  for  a  railing  in  position  is  in  addition  to  the  common- 
law  duties  of  the  master,  but  the  servant  has  a  perfect  right, 
in  the  full  knowledge  of  the  law  and  the  facts,  to  waive  this 
additional  protection,  and,  under  the  circmnstances  disclosed 
by  the  evidence  in  this  case,  we  are  of  the  opinion  that  the 
statute  was  waived  and  that  the  plaintiff,  having  established 
no  possible  cause  of  action  outside  of  the  statute,  is  not  entitled 
to  recover. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Rich,  J.,  concurred;  Jenks,  P.  J.,  and  Burr,  J.,  concurred 
on  the  last  ground  stated  in  the  opinion;  HniSCHBERG,  J., 
dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 
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r  YonK, 


lm  Shute,  Respondent,  v.  The  City    o^p*   JVe:^ 
Appellant. 


Second  Department,  March  15,  1912. 

lal  corporations  —  negligence  —  injury  to  city  »ixx-'^^y  t'sLt>lG  — 
idder  not  fumiahed  by  defendant  —  when  c£*y  ^^^  Labili^^ 
ng— complaint  not  bringing  case  within  Employe ^^ 

^  iT«es  on  ^^^ 
ion  law  a  ladder  is  a  simple  appliance  which  a  Berra*n*'  "^^     ia<id.erd 

)sponsibility.    The  obligation  of  a  master  to  furnisli    fi*^  ^ 

bed  by  section  18  of  the  Labor  Law.  troSt' 

TOT  employed  by  the  city  of  New  York  who  while  tCXT^ti^^^ 

was  directed  by  one  of  his  superiors  to  get  upon  £t    t>«^  fur- 

of  a  ladder  which  was  found  in  the  vicinity,  but  \^'^^      sju^a'^^^ 

by  the  city  as  part  of  the  engineering  equipment,  can^i*^*'    ^^-^ii^^^JS^  "§  ft" 

jity  for  a  violation  of  section  18  of  the  Labor  Law  because  ^  -^  '^^^^*Ott^^  \         \   \ 

Bind  he  was  injured.  ^x^>-^^;^^^  \  \  \\ 

stint  in  an  action  to  recover  for  such  injuries  which  me 

through  the  negligence  of  the  defendant  and  its  servan 

perintendence  or  acting  as  superintendent,"  the  pla-  ^  '^^^~^-       ^J 

I,  does  not  bring  the  case  within  the  Employers'  Li«^  ^  • ^^-*«***^_ 

re  is  no  allegation  that  the  alleged  superintendent  was 

superintendence  or  that  his  *^sole  or  principal  duty'' 

Tintendence. 


AL  by  the  defendant,  The  City  of  New  York 
>nt  of   the  Supreme  Court  in  favor  of  the  : 
in  the  ofl&ce  of  the  clerk  of  the  county  of  Queer^^ 
ly  of  February,  1911,  upon   the  verdict  of  a 
and  also  from  an  order  entered  in  said  clerk's 
1  day  of  January,  1911,  denying  the  defendant's  xg:^ 
>w  trial  made  upon  the  minutes. 

vce  Farley  [Harry  Crone  and  Archibald  B,  W^^^^ 
m  on  the  brief],  for  the  appellant. 

%iah  A.  G*Leary,  for  the  respondent. 
^ARD,  J. 


plaintiff  has  framed  his  complaint  upon  a  rather<^^^.^J'0. 
)nception  of  the  Employers'  Liability  Act,  and  th^^  ^^^  ^^^ 
to  have  gone  to  the  jury  in  harmony  with  the 
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plaint.  After  setting  out  the  time  of  the  accident  the  com- 
plaint alleges  that  the  plaintiff  was  in  the  employ  of  and  work- 
ing for  the  said  defendant  in  a  certain  surveying  corps  at  or 
near  certain  premises  known  as  the  Prairie  Grass  Furniture 
Company,  at  Glendale,  L.  I.,  city  of  New  York,  and  that  "  at 
the  time  and  place  aforesaid,  plaintiff,  through  the  negligence 
of  the  defendant  and  its  servants  exercising  superintendence 
or  acting  as  superintendent,  was  severely  injured,"  etc.,. and 
that  ^^  On  information  and  belief,  the  aforesaid  negligence  of 
the  defendant  and.  its  servants  consisted  in  furnishing  and 
maintaining  defective  ways,  works  and  other  appUances  con- 
nected with  or  used  in  the  business  of  the  said  defendant;  in 
failing  to  see  and  maintain  the  said  ways,  works  or  other 
appliances  in  a  safe  and  proper  condition;  in  failing  to  furnish 
plaintiff  with  a  safe  place  to  work;  in  failing  to  warn  the 
plaintiff  of  the  defective  and  dangerous  condition  thereof, 
and  directing  the  plaintiff  to  work  thereon;  in  furnishing 
plaintiff  with  an  insecure,  unsafe  and  defective  ladder,  and  in 
failing  to  properly  inspect,  discover,  remedy  and  maintain  the 
same  so  that  plaintiff  could  safely  and  securely  perform  his 
work."  The  complaint  then  alleges  that  by  reason  of  the 
aforesaid  premises  and  the  result  thereof,  the  said  ladder  upon 
which  plaintiff  was  engaged  broke,  and  plaintiff  was  thrown 
or  caused  to  fall  a  distance  of  about  twelve  feet,  receiving 
bodily  injiuies  as  aforesaid.  Then  the  service  of  the  notice 
required  by  the  statute  is  set  up,  and  the  plaintiff  demands 
judgment. 

A  ladder  at  common  law  is  a  simple  appliance,  which  the 
servant  uses  with  the  same  degree  of  responsibility  that  he 
handles  a  lever,  a  wheelbarrow  or  any  other  simple  contrivance, 
and  the  only  modification  of  this  rule  is  to  be  f  oimd  in  the 
provisions  of  section  18  of  the  Labor  Law,  which  provides  that 
"  A  person  employing  or  directing  another  to  perform  labor  of 
any  kind  in  the  erection,  repairing,  altering  or  painting  of  a 
house,  building  or  structure  shall  not  furnish  or  erect,  or  cause 
to  be  furnished  or  erected  for  the  performance  of  such  labor, 
scaffolding,  hoists,  stays,  ladders  or  other  mechanical  con- 
trivances which  are  unsafe,  xmsuitable  or  improper,  and  which 
are  not  so  constructed,  placed  and  operated  as  to  give  proper 
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tection,"  etc.     (See  Gen.  Laws,  chap.  32    L^^*^  ^  2909, 

Lp.  415],  §  18;  now  Consol.  Laws,  chap.  3X    [1^^  693.) 

^p.  36],  §  18,  as  since  amd.  by  Laws  of    lOll^  ^^eUtnte, 
viously  the  present  case  does  not  come  y^tiii^  *^        ^^^  ^^ 

it  appears  here  that  the  plaintiff  was  a  pBJ^  ^  ^ 
veyors,  running  Unes  across  country,  in  na^^^^^ 
h  the  construction  of  any  building.     A  ladder   ^^ 
)liance,  and  it  is  the  duty  of  the  master,  havTXXg 
i  men  at  work  where  such  apphances  are  ne-cessa^xy^         -^^t 
sonable  care  to  supply  suitable  tools  and  appli^'^p^^'      ^^ 
}he  case  at  bar  the  plaintiff  was  a  part  of  a  surv^ej^^'^S'      -   .^^j^ 

ladders  were  furnished  by  the  defendant,  for  tb^  ^--t-vite  a 
son  that  ladders  do  not,  generally  speaking,  coo^  rtiaS 
t  of  the  equipment  of  a  surveying  party  engage<:^  "^^  rlar 

Bs  country  lines.     It  happened,  however,  that    ^^  .    -^ 

the  accident  a  certain  building  stood  in  the  vr^Y^  -^^ 

ame  necessary  to  get  upon  the  top  of  the  buildix^^  *^  ^   ^^ 
mgulations,  and  that  one  of  the  party,  who  is  ^^^^  _ 


to 


re  been  the  defendant's  superintendent,  finding*  ^^^^'^^Sger 

dnst  the  building,  suggested  or  ordered  that  the  fj^, 

ih  others  who  had  preceded  him,  should  climb  th^^r^^^"*^^ 

I  carry  up  the  surveying  implements.     The  plaint^^jl  ^ 

appliance  weighing  about  thiriy-five  pounds,  attetfP*^^ 

nb  the  ladder,  and  when  a  portion  of  the  way  up  on^^ 

mds  of  the  ladder  gave  way,  and  when  he  grabbo' 

ond  round  to  save  himself,  this  likewise  gave  way  g/^ 

intiff  fell  to  the  ground,  sustaining  injuries. 

)f  course,  at  common  law  there  could  be  no  recove 

>  master  did  not  furnish  the  ladder  and    owed   no 

furnish  a  ladder,  and  the  alleged  direction  of  the  so-ca, 

)erintendent  would  be  merely  the  negligence  or  the  ^ 

judgment   of  a  fellow-servant.     Under    the    Emplo^^ 
ibiUty  Act  it  is  necessary  to  show  that  the  ways,    w» 
machinery  connected  with  or  used  in  the  business  of 
ployer  were  defective,  or  that  the  accident   was  prodi^ 

"the  negligence  of    any  person  in  the   servdce  of 
ployer  entrusted  with  and  exercising  superintendence  wS^ 
9  or  principal  duty  is  that  of  superintendence,  or  in 
jence  of  such  superintendent,  of  any  person  acting  as  sup^-^^^^J 
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intendent  with  the  authority  or  consent  of  such  employer." 
(Laws  of  1902,  chap.  600,  §  1;  now  Labor  Law  [Consol.  Laws, 
chap.  31;  Laws  of  1909,  chap.  36],  §  200,  as  amd.  by  Laws  of 
1910,  chap.  352.)  Obviously  this  ladder  was  not  furnished  by 
the  master,  but  presumptively  by  the  owners  of  the  building, 
upon  private  property,  where  it  was  found  and  made  use  of, 
just  in  the  sense  that  a  fence,  or  a  platform,  or  an  elevation  of 
groimd  or  any  other  physical  condition  come  upon  in  the  course 
of  the  survey  would  have  been  used.  Being  a  common-law 
appUance,  and  being  one  of  the  hundreds  of  physical  conditions 
encoimtered  in  the  survey,  the  defendant  could  not  be  said  to 
use  it  in  its  bxisiness,  and  the  contention  upon  this  point  is 
absurd. 

There  is  no  allegation  in  the  complaint  bringing  the  case 
within  the  language  of  the  statute,  in  so  far  as  it  relates 
to  the  alleged  negligence  of  the  superintendent.  The  allega- 
tion of  the  complaint  is  not  that  the  accident  was  due  to 
the  negUgence  of  a  "person  in  the  service  of  the  employer, 
entrusted  with  and  exercising  superintendence  whose  sole  or 
principal  duty  is  that  of  superintendence,"  or  that  such  super- 
intendent being  absent,  it  was  through  the  negligence  of  "  any 
person  acting  as  superintendent  with  the  authority  or  consent  of 
such  employer."  It  is  merely  alleged  that  "  through  the  negU- 
gence of  the  defendant  and  its  servants  exercising  superin- 
tendence or  acting  as  superintendent "  the  plaintiff  was  injured. 
There  is  no  allegation  that  the  alleged  superintendent  was 
*^  entrusted  with  "  superintendence,  or  that  this  "  sole  or  prin- 
cipal duty"  was  that  of  superintendence,  and  the  evidence 
does  not  supply  this  defect.  The  case  is,  therefore,  not  within 
the  act  which  is  invoked  to  aid  the  plaintiff  to  recover,  and  it 
was  error  to  submit  the  case  to  the  juiy. 

This  conclusion  makes  it  unnecessary  to  consider  the  alleged 
error  in  the  charge  of  the  court. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 
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Eugene  A.  Parsons  and  Thomas  D.  Kelly,  Copartners, 
Doing  Business  under  the  Firm  Name  and  Style  of  Parsons 
&  Kelly,  and  New  Rochelle  Coal  and  Lumber  Company, 
Respondents,  v.  Hugh  G.  Curran  and  Others,  Defendants, 
Impleaded  with  Patrick  Bartnett  and  Peter  E.  Bartnett, 
Copartners,  Doing  Business  under  the  Firm  Name  and  Slyle 
of  Bartnett  Brothers,  Appellants. 

Second  Department,  March  1,  1912. 
Mechanic's  lien — aasigzunent  of  lien  ~  priority. 

The  assign^ment  of  a  mechanic's  lien  by  a  contractor  in  payment  of  a  biyrui 
fide  indebtedness  is  valid  and  has  priority  over  liens  subsequently  filed 
by  sub-contractors. 

A  mechanic's  lienor  acquires  no  greater  equities  than  those  acquired  by 
any  general  creditor  of  his  debtor. 

Appeal  by  the  defendants,  Patrick  Bartnett  and  another, 
copartners,  etc.,  from  so  much  of  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk 
of  the  county  of  Westchester  on  the  13th  day  of  March,  1911, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Westchester  Special  Term,  as  adjudges  that  the  plaintiff  New 
Eochelle  Coal  and  Lumber  Company  is  entitled  to  be  paid  no 
sum  of  money  out  of  the  recovery  against  the  defendant  Hugh 
G.  Curran  before  the  appellants  are  paid. 

Edward  W.  DavidsoUy  for  the  appellants. 

J".  Addison  Young,  for  the  respondents. 

HmSCHBERG,  J. : 

This  appeal  presents  the  question  for  determinaticm  whether 
the  assignment  of  a  mechanic's  lien  by  a  contractor  to  a  cred- 
itor for  a  valuable  consideration,  viz.,  in  payment  of  a  bona  fide 
indebtedness,  is  valid  against  sub-contractors  filing  mechanics' 
liens  against  the  same  premises  after  the  making  and  filing  of 
the  said  assignment.  The  facts  are  not  in  dispute.  On  August 
28,  1908,  the  plaintiffs,  the  members  of  the  firm  of  Parsons  & 
Kelly,  duly  filed  a  notice  of  mechanic's  lien  against  the  prem- 
ises in  question.  On  September  1,  1908,  by  an  instrument  in 
writing  under  seal,  they  assigned  said  lien  to  the  plaintiff  New 
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Bochelle  Coal  and  Lumber  Company  in  payment  of  an  indebt- 
edness of  $1,760  for  materials  used  upon  the  premises  in  ques- 
tion and  in  payment  of  an  indebtedness  of  $1,466.66  for  mate- 
rials used  on  other  premises.  This  assignment  was  filed  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  14th  day 
of  September,  1908.  On  the  7th  day  of  July,  1909,  the  appel- 
lants, the  members  of  the  firm  of  Bartnett  Bros.,  filed  a  notice 
of  mechanic's  lien  against  the  premises  in  question.  From  so 
much  of  the  judgment  herein  as  determines  that  the  said  assign- 
ment to  the  New  Eochelle  Coal  and  Lumber  Company  has 
priority  over  their  lien  thedefendants  Bartnett  Bros,  appeal. 

The  learned  coimsel  for  the  appellants  asks  for  a  reversal  on 
the  authority  of  the  cases  of  Kane  Co.  v.  Kinney  (174  N.  Y.  69) 
and  Crane  Co.  v.  Pneumatic  Signal  Co.  (94  App.  Div.  63;  aflfd. 
on  opinion  below,  sub  nom.  Crane  Co.  v.  Smythe^  182  N.  Y.  646). 
The  Kane  case  was  an  action  to  determine  the  question  of  pri- 
ority between  a  general  assignee  for  the  benefit  of  creditors 
of  a  contractor  on  the  one  hand,  and  certain  mechanic's  Uenors 
on  the  other.  There  the  plaintiff's  lien  was  filed  a  few  minutes 
before  the  filing  of  the  general  assignment,  but  the  court 
assumed  for  all  the  purposes  of  the  case  that  the  assignment 
was  prior  in  point  of  time,  and  held  that  the  subsequent  Uenors 
acquired  a  prior  right  to  the  fund  in  question.  The  learned 
judge  who  wrote  for  the  court  was  careful  to  state  that  the 
case  did  not  present  an  instance  where  the  assignment  had 
been  made  upon  a  valuable  consideration.  He  said  (p.  76): 
"  We  are  not  now  dealing  with  a  case  where  the  fimd  has  been 
assigned  for  a  valuable  consideration,  or  with  a  case  where  a 
vigilant  creditor  has  secured  in  some  way  a  specific  lien  upon 
the  fund  prior  to  the  time  of  filing  the  plaintiff's  notice  of  lien. 
We  are  dealing  with  a  case  of  an  assignee  for  the  benefit  of 
creditors  who  stands  in  the  place  of  his  assignor,  with  no  other 
or  greater  rights  and  who  takes  the  property  subject  to  every 
equity  and  claim  that  might  have  been  asserted  by  third  par- 
ties; and  it  seems  to  me  that  upon  principle  and  authority  it 
should  be  held  that  the  assignee's  title  to  the  fund  in  question 
was  subject  to  liens  filed  by  laborers,  mechanics,  materialmen 
or  sub-contractors  subsequent  to  the  assignment  but  within  the 
ninety  days  prescribed  by  statute." 
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Hecond  l>epartment,  Marcn,  lJ^-^^^^__^_— - — -      .     rity  "^^^^^ 
In  the  Crane  Co,  Case  {supra)  the  strug-^^^  ^       ^^^Si^S^   a.n<l 
between  a  trustee  in  voluntary  bankruptcy    J^^^    lien^    exxh^^^ 
mechanic's  lienors  who  had  filed  their  notio^^    ^     _  -^d  tb^  doc- 
quent  to  the  trustee's  designation.     The  cour*  »I^P  xx^^te^i^ 

trine  of  the  Kane  Case  {supra)  and  held  tib^'*^  fxivol^^^ 

distinction  existed  for  the  purpose  of  the  ^l"*^^^  ,  ^    ty^xx^^^  ^^ 


quent  to  the  trustee's  designation.     The  cour*  »I^P  xx^^te^i^ 

:>xx 

between  the  rights  of  a  general  assignee  for*     f*xj^^        jxlcxr^x^^- 
creditors  and  the  trustee  for  the  estate  of  a  yoluri.  t^*^'^       oxxestion 

We  do  not  think  that  these  cases  are  decisive  o^  ^4?  -r  3  VBrlu- 
herein  presented.  Here  the  fund  has  been  assigi^^^^^  ^  7  d  the 
able  consideration   to   an  individual  creditor   t^^xXO  ^...^i^ 

assignment  nearly  ten  months  before  the  filing  ^^    ^^      .      ^j^^ 
lants'  notice  of  lien.    This  case  would  seem  to  coua^  '^'^  ^  ,  -^^y 

cases  stated  by  Judge  O'Brien  not  to  have  been  da^i^  ^^  ^  n   the 
the  Court  of  Appeals  in  the  Kane  case.    It  has  Ion  J^  than 

rule  that  a  mechanic's  lienor  acquired  no  greater  eq^^^        ^^      ^^ 
those  acquired  by  any  general  creditor  of  his  debto^'       '        ^  r^ 
V.  Wilson,  74N.  Y.  348;  Laverv.Dunn,  115 id.  406;     -^^^^^L    _ 
V.  Herrman,  117  id.  297;  Stevens  v.  Ogden,  130  id.  18^;  -5^^£^^^^^ 
5fa«  Springs  Nat.  Bank,  157  id.  322.)    We  do  not  t?^^^^^  ^^l"" 
the  Court  of  Appeals,  in  the  Kane  and  Crane  Co.  case^  ^ 

to  declare  the  rule  established  by  the  foregoing  cases 
cable  to  facts  such  as  are  presented  by  the  case  at  bar. 
is  nothing  in  the  facts  of  the  Kane  or  Crane  Co.  cases  nee 
ing  the  overthrow  of  the  doctrine  that  an  individual 
for  value  of  a  general  contractor  has  a  prior  claim  to  sub 
lienors  of  the  same  fund.    In  Behrer  v.  McMillan  (1: 
Div.  450,  454;  affd.,  sub  nom.  Behrer  v.  City  &  Sv^^^^ 
Homes  Co.,  191 N.  Y.  530)  the  rule  of  the  Kane  case  was 
to  the  precise  facts  of  that  case.    Until  the  Court  of  j: 
declares  the  principle  of  the  Kane  case  applicable  t- 
such  as  those  presented  in  the  case  at  bar,  we  should- 
the  rule  established  by  the  cases  already  cited  re| 
the  reciprocal  rights  of  assignees  of  general  contractor' 
mechanics'  lienors. 

The  judgment,  in  so  far  as  appealed  from,  should,  th^ 
be  affirmed. 

Jenks,  p.  J.,  Thomas,  Carr  and  Eich,  JJ.,  concui 

Judgment,  in  so  far  as  appealed  from,  affirmed,  with 
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The  Pbople  op  the  State  op  New  York,  Eespondent,  v. 
The  Long  Island  Railroad  Company,  Appellant. 

Second  Department,  March  21,  1912. 

Railroad  —  failure  to  remove  inflammable  material  from  right  of  way — 
Forest,  Fish  and  Game  Law,  section  228  —  damages  —  amount  of 
damages. 

Action  agahist  a  railroad  company  to  recover  the  penalty  prescribed  by 
section  228  of  the  Forest,  Fish  and  Game  Law  requiring  railroads  twice 
a  year  to  remove  inflammable  materials  from  such  portions  of  their 
rights  of  way  as  i>ass  through  forest  lands  or  lands  subject  to  fire.  The 
statute  provides  that  the  offender  shall  be  liable  to  a  penalty  of  $100  for 
each  day  that  it  continues  a  violation  thereof,  but  fails  to  state  at  what 
times  of  the  year  the  inflammable  material  shall  be  removed. 

Heldj  that  although  the  defendant  did  not  remove  inflammable  material 
at  all  for  two  years,  the  maximum  i>enalty  recoverable  is  |200  and  that 
a  verdict  for  $82,200  should  be  reduced  to  said  sum. 

HiBSCHBBRa,  J.,  dissented. 

Appeal  by  the  defendant,  The  Long  Island  Eailroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflfice  of  the  clerk  of  the  county  of 
Suffolk  on  the  7th  day  of  January,  1911,  upon  the  verdict  of 
a  jury  rendered  by  direction  of  the  court,  as  amended  by  an 
order  entered  in  said  clerk's  oflfice  on  the  11th  day  of  January, 
1911,  and  also  from  an  order  entered  on  the  3d  day  of  January, 
1911,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Joseph  F.  Keanpy  Timothy  M,  Oriffing  and  James  W. 
Treadwelly  for  the  appellant. 

Charles  M.  Staffordy  for  the  respondent. 

Thomas,  J. : 

The  appeal  involves  a  recovery  of  penalties  in  the  sum  of 
$32,200  for  violations  of  the  Forest,  Fish  and  Game  Law 
(Laws  of  1900,  chap.  20,  as  amd.  by  Laws  of  1904,  chap.  690, 
§  5  [now  Laws  of  1909,  chap.  24,  §  72],  as  amd.  by  Laws  of  1910, 
chap.  476),  whereof  section  228  provides:  "  Every  railroad  com- 
pany shall  on  such  part  of  its  road  as  passes  through  forest 
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r  lands  subject  to  fires  from  any  caus^;' 

3  right  of  way  along  such  lands  at  le^^      '^J0 

3s,  brush  and  other  inflammable  ms^i"^^ 


Iroad  company  failing  or  neglecting  to  o<^^^      jiB^^^^^  .    ^^ 
provisions  of  this  section    *    *    *    shalJ  \\,  co^  ^^^ 

of  one  hundred  dollars  for  each  day  tl^^       ^e£^^ 
tion  thereof."    The  complaint  alleges  tJt:^^     ^j 
I    "at  all  the  times  hereinafter    men^^*^''^  j^^c^re^^ 
1  forest  lands  and  lands  subject  to  fire^^  4t  ^^\ 

I  known  as  Syossett  and  Wading  River.     ^        ^**^^^   \\\ 
each  of  the  years  1904,  1905,  1906  and  19C^^^<v''^:;^^s\^ 
s  upon  said  right  of  way  of  defendant,  aloi^^^     ^  ^ 
nd  lands  subject  to  fires,  grass,  brush  and  c:::^ 
naterials,  together  with  accumulations  th^ 
3imiulated  in  preceding  years,"  which  the 
nd  neglected  during  each  of  said  years  and 
acement  of  this  action  in  1907,  to  cut  and  r^^ 
y  remove  from  its  said  right  of  way  alon 
nd  lands  subject  to  fires,"  and  that  by  re; 
ns  the  defendant  became  and  is  liable  to 
>r  each  day  for  two  years  immediately  pr: 
acement  of  this  action,  amounting  to  $15- 
was  for  $100  for  each  day  from  July  30,  \%<f^^^ 

that  year,  and  $100  a  day  from  July  16,    - 

of  that  year,  the  plaintiff  waiving  recove*^ 
»  and  precluded  by  the  Statute  of  Limit. 
Lng  earlier  penalties.     The  evidence  is  not  I'et^j^::^^^^ 

a  statement  that  there  was  evidence  to  the  ^f^^^;^^"^^  z^^^^-^^u^ 
[  the  times  mentioned  in  the  complaint  hi^v^^i^ '^%-    ^^--^^  ^^W^  ^l\  n 
weeds,  dead  and  dry  brush,  grass,  weeds,  feT^^^^X^'^^:^:^^^^)^,!'^/ ^i   H 
[flammable  material  grew  and  were  and  remaijr:^  ^^^^       ^^'^,^^u    til 
it  of  way  of  defendant  described  in  said  cmv^'^'^^^    ^^         ^^^^^^      iml 


no  time  from  January  1,  1904,  to  July  ^. ,  ^. 
e,  was  the  said  grass,  brush  or  other  inflammab^^^ 
ler  cut  or  removed  from  said  right  of  way,  but  r     ^^^^^'^^^^ 
^ere  suffered  to  accumulate  and  be  and  continiX 
fht  of  way  during  all  that  period;    *    ^^    *    r 
times  hereinbefore  stated,  said  part  of  defeiidan 
d  right  of  way  ran  entirely  through  f oi^est  lan^ 
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lands  subject  to  fires  from  any  cause.  *  *  *  Defendant, 
on  its  behalf,  introduced  evidence  tending  to  controvert  the 
evidence  thus  adduced  by  plaintiffs;  but  for  the  purposes  of 
this  appeal  only  the  defendant  waives  any  point  as  to  the 
weight  of  evidence.''  So  it  appears  that  if  the  statute  is 
applicable,  and  so  it  has  been  decided  herein  (194  N.  Y.  130), 
and  is  valid,  as  we  conclude  that  it  is,  the  plaintiff  made  proof 
that  from  January  1,  1904,  to  the  commencement  of  this 
action  on  July  29,  1907,  the  defendant  had  violated  the  act. 
The  court,  among  other  things,  submitted  in  its  general  charge 
the  question  of  the  neglect  or  failure  to  cut  and  remove  the 
material,  and  also  submitted  certain  special  questions  relating 
to  the  period  of  the  year  when  the  two  cuttings  were  required 
by  the  statute  in  1905  and  1906,  and  whether  there  was  such 
cutting,  and  the  verdict  is  based  on  such  general  and  special 
findings.  The  jury  found  that  in  1905  and  1906  the  statute 
required  cutting  from  the  first  to  the  fifteenth  of  July,  and 
again  from  the  first  to  the  fifteenth  of  October,  the  court 
charging  that  the  time  of  the  first  cutting  could  not  be  found 
to  be  prior  to  July  first.  The  appellant  urges  that  the  penalty 
is  by  the  statute  limited  to  $100,  but  this  does  not  accord  with 
the  ruling  in  Jones  v.  Rochester  Oas  &  Electric  Co.  (168  N.  Y. 
65);  Jones  Y.  Rochester  Oas  &  Electric  Co.,  JVb.  ^(7App.  Div. 
474;  affd.  on  opinion  below  in  158  N.  Y.  678),  while  Oriffin  v. 
Interurhan  Street  R.  Co.  (179  N.  Y.  438;  180  id.  538)  does 
not  impair  their  force  or  applicability.  The  statute  states 
plainly  that  the  offender  "shall  be  liable  to  a  penalty  of  one 
hundred  dollars  for  each  day  that  it  continues  a  violation 
thereof."  But  the  first  serious  question  is  whether  the  statute 
is  so  imcertain  in  its  provisions  as  to  preclude  the  cumulative 
penalties,  and  if  so,  whether  its  failure  to  fix  definite  periods 
for  its  observance  may  be  supplied  by  the  findings  of  a  jury. 
The  statute  requires  that  the  material  be  cut  twice  each  year. 
The  jury  has  interpolated  in  the  statute  a  mandate  that  the 
defendant  should  have  cut  first  within  two  dates  fifteen  days 
apart,  and  again  between  October  first  and  fifteenth,  and 
these  dates  must  be  read  into  the  statute,  and,  for  the  pur-  * 
poses  of  this  action,  made  a  part  thereof.  I  will  not  discuss  the 
variability  of  a  statute  that  is  in  this  way  dependent  upon  the 
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consideration  of  changing  juries  acting  upon  differing  states  of 
fact.    It  intimates  shifting  statutory  requirements  permissive 
of  grave  injustice.     It  may  be  that  the  facts  proven  would  be 
such  as  to  show  a  non-compliance  utterly  irreconcilable  with 
the  purpose  of  the  statute.     But  the  statement  of  the  evidence 
used  on  the  trial  of  this  action  discloses  the  absence  of  essential 
facts.    There  is  proof  of  the  forbidden  material,  and  failure  to 
cut  and  remove  it.    But  there  is  no  evidence  that  the  time  to  cut 
and  remove  it  was  limited  in  the  first  cutting  to  July  fifteenth 
and  in  the  second  cutting  to  October  fifteenth.    Why  not  July 
sixteenth  or  seventeenth  or  eighteenth,  or  some  later  date,  or 
October  sixteenth,  seventeenth  or  eighteenth,   or  some  later 
date  ?    It  is  true  that  there  was  evidence  that  such  kind  of 
material  had  been  there  uncut,  unremoved  and  accumulating 
since  1904,  but  the  recovery  was  not  predicated  on  such  earlier 
and  continued  neglect,  but  rather  on  a  failure  to  act  within 
two  periods  of  some  fifteen  days  each.     It  is  assumed  that  the 
parties  intended  to  make  concessions  broad  enough  to  inform 
this  court  of  the  compass  of  the  evidence,  of  what  had  been 
proven,  and  yet  no  facts  relating  to  vegetable  growth  and  the 
removal  thereof  for  the  purpose  of  guarding  against  dissemi- 
nation, increase  and  decay,  and  ultimate  danger  of  fire  there- 
from, are  shown  to  have  been  presented  to  the  minds  of  the 
jurors.      Thus  the  jurors  were  left,  so  far  as  appears,  to  con- 
sider the  defendant's  statutory  obligation  from  such  personal 
knowledge  as  they  had,  and  the  statute  amplified  accordingly. 
It  would  be  hazardous  enough  to  leave  the  uncertainties  of  the 
statute  to  such  varying  definitions  as  jurors  might  furnish,  but 
the  peril  to  justice  from  such  practice  is  increased  when  it  appeair 
that  the  jurors  were  enforced  to  rely  upon  their  experience  and 
information,  if,  indeed,  they  were  at  all  informed  on  the  sub- 
ject.    If  proof  amendatory  of  the  statute  may  be  tolerated,  and 
that  is  not  at  present  decided,  it  must  be  so  strong  and  clear  as 
to  reveal  definitely  the  unexpressed  intention  of  the  Legisla- 
ture.    The  evidence  shows  that  the  defendant  did  not  cut  at  • 
all.    It  should  have  cut  twice.    The  maximmn  penalties  would 
be  $200,  and  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event,  unless  the  plaintiff 
within  twenty  days  stipulate  to  reduce  the  recovery  to  $200,  in 
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which  case  the  judgment,  as  modified,  and  order  should  be 
afi&rmed,  without  costs. 

Carr,  J.y  concurred;  Hirschbero,  J.,  voted  to  affirm. 

Burr,  J.: 

I  agree  with  my  brother  Thomas  that  the  judgment  in  favor 
of  plaintiff  cannot  be  sustained.  While  I  concur  in  his  opin- 
ion as  to  the  sufficiency  of  the  evidence  in  this  case,  I  consider 
that  the  provisions  of  the  statute  forming  the  basis  of  defend- 
ant's liabiUty  are  so  vague  and  indefinite  as  to  preclude  under 
any  circumstances  enforcing  such  liability  to  a  greater  amoimt 
than  the  sum  of  $100  for  each  calendar  year.  A  penal  statute 
is  to  be  strictly  construed.  In  my  opinion  this  is  a  penal  stat- 
ute. The  line  of  distinction  between  statutes  which  are  to  be 
strictly  construed  because  penal,  and  those  which  are  to  be 
liberally  construed  because  remedial,  is  not  always  easy  of 
determination  and  definition.  The  Legislatui'e  has  not,  by 
express  words  contained  in  this  statute,  attempted  to  define 
the  character  thereof.  It  has  been  said  that  '^  The  legal  dis- 
tinction between  remedial  and  penal  statutes  is  this:  that  the 
former  give  relief  to  the  parties  grieved,  the  latter  impose 
penalties  upon  offenses  committed."  (Endl.  Interp.  Stat. 
§  833.)  "Penal  statutes  are  those  by  which  punishments  are 
imposed  for  transgressions  of  the  law."  (Suth.  Stat.  Const. 
§  208.)  "  The  true  test  in  determining  whether  a  statute  is 
penal  is  whether  the  penalty  is  imposed  for  the  punishment  of 
a  wrong  to  the  public,  or  for  the  redress  of  an  injury  to  the 
individual.'*  (36  Cyc.  1181,  1182;  Bay  City  &  E.  Sag.  R.  R. 
Co.  V.  Austin^  21  Mich.  390,  411.)  Thus  tested,  it  seems  clear 
that  the  portion  of  the  statute  here  under  consideration  is  penal 
in  its  character.  It  is  true  that  it  has  been  held  that  the  pro- 
visions of  the  statute  here  considered  are  not  limited  to  cases 
where  a  railroad  is  constructed  through  the  forest  preserve, 
or  lands  owned  by  the  State.  {People  v.  Long  Island  R.  R. 
Co.y  194  N.  T.  130.)  The  effect  of  the  statute  may  be  indi- 
rectly to  benefit  any  owner  of  forest  lands  through  which  a 
railroad  is  constructed,  for  the  reason  that  compliance  there- 
App.  Div.— Vol.  CXLIX.        49 
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with  may  lessen  the  danger  of  destructive  fires.  But  its  pur- 
pose is  not  to  afford  him  any  redress,  nor  does  the  enforcement 
of  it  necessarily  accomplish  this  result.  It  may  be,  if  the 
penalty  is  not  too  severe,  that  a  railroad  company  will  prefer  to 
pay  the  penalty  for  a  violation  of  its  provisions  rather  tfaaii 
incur  the  expense  of  a  compliance  therewith.  In  that  event 
the  individual  would  not  even  receive  a  benefit  by  way  of  pre- 
vention of  injury,  still  less  statutory  redress  for  injury  if  a  fire 
did  occur.  Again,  the  penalty  is  precisely  the  same  whether 
or  not  actual  injuiy  to  the  individual  has  followed  a  disobedi- 
ence of  the  mandates  of  the  statute;  and  even  if  the  statute 
might  be  competent  evidence  of  negUgence  in  an  action  to 
recover  for  injuries  suffered  by  a  violation  thereof,  so  far  as  the 
penalties  provided  therein  are  concerned,  it  would  still  be  penal 
in  character.  {Bay  City  &  E.  Sag.  B.  B.  Co.  v.  Austin, 
supra,)  The  rule  that  a  penal  statute  must  be  strictly  con- 
strued, and  when  its  provisions  are  within  the  discretion  of  the 
lawgiver  it  will  not  be  presumed  that  he  intended  that  it  should 
extend  f  mother  than  the  actual  expressions  contained  therein, 
applies  equally  to  those  portions  thereof  which  define  the  wrong 
and  to  those  portions  thereof  which  prescribe  the  extent  of  the 
punishment  therefor. 

The  duty  imposed  by  this  statute  upon  defendant  is  to  cut 
and  remove,  twice  in  each  calendar  year,  all  grass,  brush  and 
other  inflammable  materials  from  its  right  of  way.  The 
Legislature  having  failed  to  specify  at  what  period  in  th^ 
year  the  cutting  should  be  done,  it  may  be  that  to  comply 
with  the  obligations  thereof  it  would  be  sufficient  if  defendant 
cut  twice  during  any  portion  of  the  year.  If  that  is  so,  a 
second  cutting  made  upon  the  last  day  of  the  year  would  be 
sufficient  to  absolve  defendant  from  any  penalty  for  the  viola- 
tion of  its  provisions.  As  the  language  specifying  the  amount 
of  the  penalty  is  to  the  effect  that  any  railroad  company  fail- 
ing or  neglecting  to  comply  with  the  provisions  thereof  ^^  shall 
be  liable  to  a  penalty  of  one  hundred  dollars  for  each  day  that 
it  continues  a  violation  thereof,"  it  follows  that  the  amount  of 
the  penalty  is  measured  by  the  days  that  elapse  during  which 
the  default  continues.  As  there  can  be  no  completed  default 
imtil  the  last  day  of  the  calendar  year,  it  follows  that  there 
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can  be  no  continued  default  before  that  time,  and  at  the  most 
there  can  be  but  a  single  day  during  which  such  default  can  be 
said  to  continue. 

This  construction  of  the  statute  is  in  harmony  with  the 
principle  contained  in  the  later  decisions  of  the  Court  of 
Appeals  with  reference  to  ciunulative  penalties.  {Qriffin  v. 
Interurban  Street  R.  Co.,  179  N.  T.  438;  Cox  v.  Paul,  175  id. 
328;  United  States  Condensed  Milk  Co.  v.  Smith,  116  App. 
Div.  16;  affd.,  191  N.  Y.  636;  People  v.  Spencer,  201  id.  105.) 
It  may  be  urged  that  these  cases  are  not  strictly  appUcable  for 
the  reason  that  this  statute  does  not  attempt  to  provide  for 
cumulative  penalties,  but  for  a  single  penalty,  the  amount  of 
which  is  determined  by  the  number  of  days  contained  within 
each  year  beyond  a  specified  date.  The  principle,  however,  is 
analogous,  and  the  difficulty  with  this  statute  is  that  it  con- 
tains no  specified  date.  The  Legislature  have  failed  to  desig- 
nate any  particular  time  for  the  performance  of  the  duty  the 
omission  to  perform  which  marks  the  beginning  of  the  period 
of  default,  and  there  is  no  clear  and  definite  provision  fixing 
the  amoimt  of  such  penalty,  or  enabling  any  other  person  so  to 
do,  or  enabling  a  railroad  company  to  determine  when  it 
becomes  liable  for  a  violation  thereof.  The  general  provisions 
of  the  act  would  seem  to  indicate  an  intent  to  fix  a  single 
specified  penalty.  By  section  186  of  the  Forest,  Fish  and  Game 
Law  (Gen.  Laws,  chap.  31;  Laws  of  1900,  chap.  20)  it  is  pro- 
vided that  in  case  of  recovery  of  any  amount  in  an  action  for 
a  penality  imder  said  act,  the  People  shall  recover  full  costs. 
For  the  disposition  of  the  moneys  recovered  in  said  action,  it 
is  provided  that  moneys  recovered  in  an  action  for  a  penalty 
shall  be  paid  to  the  Commission.  (§  187,  as  amd.  by  Laws  of 
1904,  chap.  692,  and  Laws  of  1906,  chap.  285.)  In  the  section 
referring  to  the  beginning  of  such  actions  for  a  violation  of  the 
fish  and  game  provisions  thereof  by  private  persons,  it  is  pro- 
vided that  such  person,  "except  the  owner  or  lessee  of  the 
premises  upon  which  a  penalty  is  incurred  "  (which  exception 
was  omitted  in  1907),  may,  on  certain  conditions,  recover  "  arty 
penalty  imposed  by  this  act."  (§  188,  as  amd.  by  Laws  of 
1906,  chap.  286,  and  Laws  of  1907,  chap.  96.)  The  language 
of  the  very  section  under  consideration  with  reference  to  the 
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— ^7      Z^  company  ^ 

liability  of  an  ofl&oer  or  employee  of  a   r^i^^*^  -provision 

to  the  effect  that  any  such  person  viol»*^^^  ^  cii»p.  ^^) 
of  said  section  (§  228,  as  amd.  by  Laws  of  i^^  '  violation. 
shall  be  liable  to  a  penalty  of  $100  for  every-  si^^^n  ^  giggle 
This  must  be  construed  as  limiting  such  lia.l>iJ^*y  ^g^^ 

penalty.  {Chriffin  v.  Interurban  Street  i2-  Co-,  -^  ^  (ASO 
N.  Y.  588;  Coo?  v.  PawZ,  stfpra.)  In  the  ChrijBfiri  ^^  .^^^^ 
N.  Y.  638)  it  was  held  that  the  word  ^'ev^ery  "^ 
necessarily  the  synonym  of 


"each."    The  trial   oo«rt  ^*^f^ 


the  statute  as  imposing  a  yeiarly  obligation,     ATk^    ^^^^^  ^ 

the  jury  that  it  could  find  no  verdict  against  clef  ^^^"^   ^  ^rst 

penalty  for  an  offense  committed  in  1905  beyond  ±1olg  tJxtr  ^ 
day  of  December  in  that  year,  and  prescribed  »  sixxxil^^ 
the  year  1906.    This  must  be  accepted,  therefore,   «^  **^^  ^^ 
this  case,  so  far  as  the  amount  of  the  recovery  is  iX>Tic^^^      '       ^ 

I  recommend  that  the  judgment  and  order    d^rLyxo-^ 
motion  for  a  new  trial  be  reversed  and  a  new  t/^*^"^-^*      ^^        ,  1^  J 
costs  to  abide  the  event,  unless  plaintiff  stipulate  *^  ^^^'^^ 
amount  of  the  recovery  to  the  sum  of  $200,  in  whi^^  event  sai 
judgment  and  order  should  be  affirmed,  without  oosts- 


Jenks,  p.  J.,  concurred;  HmcHBERG,  J.,  voted  to 

Judgment  and  order  reversed  and  new  trial  grant^^-s:*'  -^^^^ 
abide  the  event,  imless  plaintiff  within  twenty  dayg 
to  reduce  the  recovery  to  the  sum  of  $200,  in  whicl: 
judgment,  as  modified,  and  the  order  are 
costs. 


Helen  Connolly,  Plaintiff,  v.  Friedrich  J.  W.       — 

Defendant. 

Second  Department,  March  8,  1912. 


Negligence  —  injury  to  pedestrian  by  faU  on  icy  sidewalk  — • 
abutting  owner  to  comply  with  municipal  ordinanc^^ 


The  owner  of  lands  abutting  on  a  city  street  is  not  liable  for  injuj.  ^.^ 
tained  by  a  pedestrian  who  fell  upon  accumulated  ice  althongt^:^ 
sweeping  newly-fallen  snow  from  the  pavement  as  required  by  tt^-^ 
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ordinance,  he  did  not  strew  the  sidewalk  with  ashes  or  similar  material 
which  was  also  required  by  the  ordinance. 
The  owner  of  real  property  is  not  liable  for  injury  to  a  pedestrian  sus- 
tained through  a  failure  to  comply  with  the  requirements  of  a  municipal 
ordinance. 

Motion  by  the  plaintiff,  Helen  Connolly,  for  a  new  trial 
upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance  upon  the  dismissal  of 
the  complaint  by  direction  of  the  court  on  the  opening  upon 
a  trial  at  the  Kings  Coimty  Trial  Term  in  April,  1909. 

Elmer  S.  White,  tor  the  plaintiff. 

Carl  Schurz  Petraschy  for  the  defendant. 

fiiCH,  J. : 

This  is  an  action  to  recover  damages  for  a  personal  injury 
occasioned  in  consequence  of  the  plaintiff's  fall  upon  on  icy 
sidewalk.  The  action  is  brought  against  the  owner  of  the 
property,  who  is  also  alleged  to  be'  the  plaintiff's  landlord. 
The  complaint  alleges  the  ownership,  that  an  ordinance  of 
the  city  of  New  York  required  that  "Every  owner,  lessee, 
tenant,  occupant  or  other  person  having  charge  of  any  build- 
ing or  lot  of  ground  in  the  city,  abutting  upon  any  street, 
avenue  or  pubUc  place  where  the  sidewalk  is  paved,  shall, 
within  four  hours  after  the  snow  ceases  to  fall,  or  after  the 
deposit  of  any  dirt  or  other  material  upon  said  sidewalk, 
remove  the  snow  and  ice,  dirt  or  other  material  from  the 
sidewalk  and  gutter,  the  time  between  nine  P.  M.  and  seven 
A.  H.  not  being  included  in  the  above  period  of  four  hours,'' 
and  that  "  in  case  the  snow  and  ice  on  the  sidewalk  shall  be 
frozen  so  hard  that  it  cannot  be  removed,  without  injury  to 
the  pavement,  the  owner,  lessee,  tenant,  occupant  or  other 
person  having  charge  of  any  building  or  lot  of  ground  as 
aforesaid,  shall,  within  the  time  specified  in  the  last  preceding 
section,  cause  the  sidewalk  abutting  on  the  said  premises  to  be 
strewed  with  ashes,  sand,  sawdust  or  some  similar  suitable 
material,  and  shall,  as  soon  thereafter  as  the  weather  shall 
permit,  thoroughly  clean  said  sidewalk;"  that  the  defendant 
violated  the  provisions  of  this  ordinance  by  failing  and  neglect- 
ing to  remove  snow,  ice,  dirt  and  materials  from  the  sidewalk 
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premises  and  neglected  to  caH^^         .  riiJ^^  suit- 
with  ashes,  sand,  sawdust  or  otb^^ 


B.ny 


of  the 


nd  ''  failed  and  neglected  to  perf^^*^^    -,    i  £  jjegl^' 


i"  upon  him  by  said  ordinance,    *^*T    f^   alt^^^ 
dy  and  wrongfully  imdertook  to  x^^^^"^   -^e^^^^ 
prove  said  dangerous  condition  of  ^^^        lyecB^^^ 
v^hereby  the  condition  of  said  sideW^^^^_^  0/7^^ 
igerous,  in  that  they  removed  the  ^^\^j^  bf 
ing  the  hard  slippery  ice  exposed,  i^^ 
dust,  sand  or  other  similar  suitable  ^        .     _  ^ 
>ut  January  2,  1904,  the  plaintiff,  wli//^  ^^^^^^f 
using  due  care,  fell  thereon,  "solely  ^-^^  ^^^*^ 
I  neghgence,  recklessness  and  wrongf  i^'^ 
nt,"  and  received  the  injuries  for  W-^ 
r  in  this  action. 

the  case  to  the  jury  counsel  for  the 
mow,  which  fell  on  the  morning  of  JacC^^^^^ 
it  a  protection  of  pedestrians  against  tb^ 
sted  there  of  this  packed  down  ice.        ^^^ 
ny  question  whether  he  was  under  any  dw  ^\^^^^:^  ^ 
le  that  the  janitor  went  out  and  took  \k^^^^  ^   -<^^^ 
oment  he  went  out  and  took  that  snow  o^^       ^^^ 
without  any  sand,  salt,  sawdust  or  allies  oj:^^  ""^^^l^-^:-^^  ^^^l^\. 
ment  the  landlord  became  responsible  wit^  .-^^^^^^  ^^^^^\^^^^)hi 
condition  of  this  sidewalk."    The  leaniet^-^^^^^      ^^^^^^"^^  "^^  fT 
pleadings  and  opening  of  counsel  dismisvser^^^^<^^^53^^^ joi^f 
^e  the  plaintiff  an  exception  and  oi^ere^^^'^^^:^      >^        ^Y^ 
the  first  instance  at  the  Appellate  Division,  -      ^^^      ^:^^,^^:r^ 
it  and  opening  state  a  cause  of  action  ^^'^^ -f.^^ ^^^        £J^ 
3ased  solely  upon  his  violation  of  the  muiiii^  .^^-r^^^^^^^^  ^^ 
,  in  having  permitted  snow  and  ice  to  acciX  ^^    ^^^         ^  ^^  ^ 
k,  and,  second^  in  having  swept  off  the  ne^^^;^ 
erefrom  without  causing  the  accumulatec^*^^-^ 
to  be  covered  with  sand,  sawdust  or  other  »  %- 

It  is  well  settled  that  the  owner  of  real  P^,^^^-^^ 
e  for  an  injury  to  a  pedestrian  sustained  thro^^ 
fly  with  the  requirements  of  a  mimicipal  <^ ^^^ 
3  V.  Gadsden,  93  N.  Y.  12;  City  of  Rochester^.^^^ 
id.  405.)    The  cases  relied  upon  by  the  plaiuff^ 
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Qf  Bohling  v.  Eich  (23  App.  Div.  179)  and  Trewblay  v.  Har- 
mony Mills  (171  N.  Y.  698)  are  not  authorities  sustaining  his 
contention.  In  the  former  case  the  abutting  owner  swept 
snow  from  his  lot  upon  the  sidewalk,  where  he  permitted  it  to 
remain,  forming  an  obstruction  which  imperiled  the. safety  of 
persons  lawfully  using  the  pubUc  street,  and  in  the  latter  case 
the  property  owner  maintained  a  leader  from  the  roof  of  its 
building  which  discharged  water  upon  the  sidewalk,  where  it 
froze,  rendering  the  walk  dangerous  and  unsafe.  The  princi- 
ple of  these  cases  is  that  a  property  owner  whose  affirmative 
wrongful  act  is  the  occasion  of  injury  to  a  pedestrian  lawfully 
using  the  walk  may  be  held  Uable  in  damages.  In  the  ca;^  at 
bar  there  was  no  such  negligence.  The  negligence  which  is 
sought  to  be  made  the  basis  of  his  liability,  viz.,  the  sweeping 
of  the  newly-fallen  snow  from  the  walk,  was  a  lawful  act  and 
one  required  by  the  ordinance  of  the  city.  Neither  the  com- 
plaint nor  opening  discloses  any  facts  creating  a  cause  of  action 
against  the  defendant,  and  the  learned  justice  presiding  at  the 
trial  properly  dismissed  the  complaint. 

Plaintiflf s  exception  is  overruled,  the  motion  for  a  new  trial 
denied,  with  costs,  and  judgment  ordered  for  the  defendant  on 
the  nonsuit. 

Jenks,  p.  J.,  HmscHBERG,  Thomas  and  Carr,  JJ.,  concurred. 

Plaintiff's  exception  overruled,  motion  for  new  trial  denied, 
with  costs,  and  judgment  ordered  for  defendant  on  the  nonsuit. 


Florence  Basse,  Eespondent,  v.  Anthony  Hasse,  Appellant. 

Second  Department,  March  8,  1912. 

HuBbaad  and  wife  —  action  for  separation  —  failure  to  pay  costs  in 
former  action  —  stay  of  proceedings  on  counterclaim. 

Where  a  husband  was  defeated  in  an  action  for  absolute  divorce  and  has 
failed  to  pay  a  Judgment  for  costs,  the  wife  in  a  subsequent  action  for 
separation  is  entitled  to  an  order  staying  her  husband^s  counterclaim 
for  an  absolute  divorce  upon  the  ground  of  the  adultery  charged  in  the 
former  action  untU  he  pays  the  costs  in  said  action. 

The  husband^s  counterclaim  only  should  be  stayed,  for  he  is  entitled  to 
defend  the  wife^s  action. 
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Appeal  by  the  defendant,  Anthony  Hasse,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  10th  day  of  October,  1911. 

Emanuel  Kletriy  for  the  appellant. 

Leopold  Blumberg  [David  Senft  with  him  on  the  hr/eJ%  ^^ 
the  respondent. 

EiCH,  J. : 

In  November,   1910,   the  defendant  commenced  an  action 
against  this  plaintiff  for  an  absolute  divorce,  upoxL  \aa.e  gto\xrA 
of  adultery.     The  complaint  in  that  action  wa^  «vi>a^i^<c^5;ss?s^'5 
dismissed  and  a  judgment  entered  in  favor  of  (^©fondant  for 
costs,  which  has  never  been  paid.     In  September*    191 1,  this 
action  was  commenced  for  a  limited  divorce,  tt^e   complaint 
alleging  cruel  and  inhuman  treatment  and  abandoXiment.     The 
defendant  answered  denying  all  allegations  of  cruel  or  inhuman 
treatment  and  abandonment,  and  then,  by  way  of  counterclaim, 
alleges  adultery  by  the  plaintiff,  and  demands   an   absolute 
divorce.     The  adulteries  alleged  in  this  answer  are  the  same 
charged  in  the  complaint  in  the  former  action.     The  plaintiff 
has  procured  an  order  staying  the  defendant  from  prosecuting" 
his  alleged  counterclaim  imtil  payment  of  the  costs  of    the 
former  actions  and  the  various  motions.     This  appeal  is  .^^'^ 
such  order.  "^^  ^^«t^ 

The  appellant  contends  that  the  respondent,  having      ^^      \^ 
him  into  court,  cannot  prevent  his  defending  the  ac; 
availing  himself  of  every  defense  that  he  may  have, 
imdoubtedly  true,  but  the  difficulty  with  defendant's  po^-^  ,^ 
that  he  was  not  content  to  defend,  but  demands  -^**'^^- 


relief,  based  upon  the  subject-matter  involved  in  the 

action.    He  denies  all  of  the  allegations  of  plaintiff's  conrxi^ 

This  is  his  defense,  and  the  order  does  not  undertake  to  IilII 

establishing  the  truth  of  these  denials.    If,  as  he  conteirsLf 

plaintiff's  adultery  is  a  complete  defense  to  the  cause  of 

he  should  have  been  satisfied  to  plead  it  as  a  defense  a_. 

aver  it  as  a  counterclaim  upon  which  he  demands  affimr"^^ ' 

reUef .    Any  action  the  defendant  might  have  brought  a^^^^    ^  *^  ^ 

his  wife,  containing  the  same  allegations  as  pleaded 
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counterclaim^  and  demanding  the  same  relief  ^  would  have  been 
stayed  until  payment  of  the  costs  of  the  former  action,  and 
that  is  precisely  the  result  of  his  present  pleading.  He  cannot 
be  permitted  to  accomplish  indirectly  that  which  he  cainnot 
accomplish  directly.  He  may  defend  this  action  but  he  cannot 
have  the  affirmative  reUef  of  a  judgment  of  absolute  divorce 
because  of  the  adulteries  charged  in  the  former  action. 

The  order  must  be  affirmed,   with  ten   dollars  costs  and 
disbursements. 

Jenks,  p.  J.,  HffiscHBERG,   BuRR  and  Woodward,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Petition  of  Hugh  A.  Daniel  to  Review  the 
Proceedings  of  the  Congressional  Committee  of  the  Twenty- 
sixth  Congressional  District  of  the  State  of  New  York,  etc. 

Second  Department,  March  18,  1912. 

Elections — organization  of  political  convention — Election  Law,  sec- 
tion 112,  not  retroactive — vote  by  proxy. 

Section  112  of  the  Election  Law,  relating  to  the  organization  of  political 
conventions,  has  no  application  to  the  meetingpi  and  procedure  of  a  party 
committee,  appointed  before  the  statute  was  enacted,  which  has  assem- 
bled to  designate  persons  to  be  voted  for  at  primaries. 

Where  the  rules  of  such  committee,  appointed  before  the  statute  was 
enacted,  permit  members  to  vote  by  proxy,  they  may  do  so,  and  desig- 
nations made  on  votes  so  cast  are  valid. 

Appeal  by  the  petitioner,  Hugh  A.  Daniel,  from  an  order 
of  the  Supreme  Court,  made  at  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Orange  on  the  11th  day 
of  March,  1912. 

Oraham  Wttschtefy  for  the  appellant. 

William  F.  Cassedy^  for  the  respondent. 

Rich,  J. : 

This  proceeding  was  instituted  to  review  the  proceedings  of 
the  Bepublican  congressional  committee  of  the  twenty -sixth 
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congressional  district  in  designating  persons  to  be  voted  for  as 
delegates  to  the  Eepublican  National  convention.  It  appears 
that  the  congressional  committee  whose  prcx^eeding  is  attacked 
was  appointed  prior  to  the  enactment  of  chapter  891  of  the  Laws 
of  1911;  and  imder  section  55  of  the  Election  Law  (CJonsoL 
Laws,  chap.  17  [Laws  of  1909,  chap.  22],  as  added  by  Laws  of 
1911,  chap.  891)  this  committee  continues  an  existing  committee 
with  the  power  and  right  to  make  designations.  Section  55 
was  amended  after  the  enactment  of  the  statute  by  providing 
that  where  there  was  no  such  committee  for  a  district  in  and 
for  which  designations  were  to  be  made  "  a  committee  designa- 
tion may  be  made  as  shall  have  been  provided  by  the  State 
committee  of  the  party,  by  resolution,  of  which  a  certified  copy 
shall  be  filed  in  the  office  of  the  Secretary  of  State."  (Election 
Law,  §  55,  as  amd.  by  Laws  of  1912,  chap.  4.) 

A  resolution  was  adopted  by  the  Eepublican  State  conmiittee 
before  these  designations  were  made,  and  a  certified  copy  of 
the  same  was  duly  filed  in  the  office  of  the  Secretary  of  State, 
providing  that  "  The  Committees  of  the  party  for  designation 
purposes  for  the  spring  primary  of  1912  shall  be  constituted  as 
follows:  Congressional  Committees  for  the  25th,  26th  *  *  * 
Districts,  inclusive  *  *  *  the  Congressional  District  Com- 
mittee already  chosen  resident  in  those  Districts.'* 

It  seems  that  the  existing  congressional  committee  of  the 
twenty-sixth  district  was  composed  of  Joseph  M.  Dickey, 
William  B.  Eoyce,  Frank  A.  Hotchkiss,  George  Esselstyn  and 
Emerson  W.  Addis,  and  that  a  meeting  of  this  committee  was 
called  for  March  4,  1912,  for  the  purpose  of  designating  candi- 
dates, and  was  attended  by  Mr.  Dickey,  the  chairman  of  the 
committee,  in  person.  Each  of  the  other  members  of  the  com- 
mittee was  represented  by  a  proxy  duly  executed  and  filed, 
conferring  the  power  to  act.  The  committee  organized  and 
united  in  the  designations  which  are  sought  to  be  nullified  in 
this  proceeding. 

The  learned  court  at  the  Special  Term  has  held  that  the  pro- 
ceedings of  the  committee  are  valid,  and  from  the  order  accord- 
ingly  entered  this  appeal  is  taken. 

It  is  contended  that  the  meetings  and  the  procedure  of  the 
party  committees  assembled  to  designate  persons  to  be  voted 
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for  at  the  primaries  are  governed  by  the  provisions  of  section 
112  of  the  Election  Law,  as  renumbered  from  section  67  and 
amended  by  chapter  891  of  the  Laws  of  1911.  That  section  is 
included  in  an  article  entitled  ^' Conventions,"  and  its  language 
is  limited  to  such  a  body. 

The  term  *'  convention  "  as  used  in  the  statute  is  defined  to 
be  ^^  an  assemblage  of  delegates  elected  in  accordance  with  the 
provisions  of  this  chapter  representing  a  political  party,  duly 
convened  for  the  purpose  of  nominating  candidates  for  public 
ofiSce,  electing  delegates  to  other  conventions,  electing  officers 
for  party  organizations,  or  for  the  transaction  of  any  other 
business  relating  to  the  affairs  or  conduct  of  the  party. "  (Elec- 
tion Law,  §  3,  as  renumbered  from  §  2,  and  amd.  by  Laws  of 
1911,  chap.  891.) 

It  is  plain,  I  think,  that  this  language  has  no  application 
to  the  meeting  of  a  party  committee  appointed  before  the 
statute  was  enacted.  Nor  can  the  contention  that  but  one 
member  of  the  regular  committee  was  present  at  its  meeting 
be  given  the  effect  contended  for.  Section  38  of  the  Elec- 
tion Law,  as  added  by  the  statute  of  1911,  provides  for  the 
adoption  of  rules  and  regulations  for  the  conduct  of  the  offi- 
cial primaries.  It  says  that  '^  Until  the  adoption  of  such  rules 
and  regulations,  the  rules  and  regulations  of  the  existing  com- 
mittee, so  far  as  consistent  with  this  chapter,  shall  continue 
to  be  the  rules  and  regulations  of  the  party  for  that  political 
subdivision." 

As  I  have  said,  it  appears  that  the  congressional  committee 
was  appointed  prior  to  the  enactment  of  the  statute,  and  it 
appears  that  no  new  committee  has  yet  been  elected  (conse- 
quently no  committee  has  yet  come  into  existence  upon  whom 
the  duty  of  adopting  rules  has  devolved);  that  such  committee 
had  continued  to  act,  and  would  so  act  imtil  their  successors 
were  elected  at  the  primaries  to  be  held  March  26,  1912;  that 
such  committee  had  a  rule  operative  and  in  force  at  the  time  of 
their  meeting,  by  the  provisions  of  which  proxies  of  its  mem- 
bers were  valid.  The  persons  acting  as  such  proxies,  there- 
fore, were  entitled  to  vote,  and  their  acts  and  votes  were  of  the 
same  force  and  effect  in  all  things  as  though  they  were  the  acts 
of  the  duly-appointed  members  of  the  committee. 
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It  follows,  theref  Die,  that  the  order  must  be  a£Snned,  without 
costs. 

Jenes,  p.  J.,  Thomas  and  Carr,  JJ.,  concurred;  Wood- 
ward, J.,  concurred  in  separate  opinion. 

Woodward,  J.  (concurring): 

There  is  no  question  that  the  congressional  committee  for  the 
twenty-sixth  congressional  district  was  chosen  prior  to  the  enact- 
ment of  chapter  891  of  the  Laws  of  1911.  Section  55  of  the  Elec- 
tion Law  (ConsoU  Laws,  chap.  17  [Laws  of  1909,  chap.  22],  as 
added  by  Laws  of  1911,  chap.  891,  and  amd.  by  Laws  of  1912, 
chap.  4)  provides  that  "Party  committees  now  existing  shall 
continue  until  their  successors  are  elected  as  provided  for  in 
this  act,  and  shall  have  the  power  to  make  designations  for  the 
spring  primaries  in  the  year  nineteen  hundred  and  twelve;  but  if 
there  be  no  such  committee  for  a  district  in  and  for  which 
designation  of  candidates  for  public  office  and  party  positions 
for  such  primary  may  be  made  a  committee  designation  may 
b^  made  as  shall  have  been  provided  by  the  State  committee  of 
the  party,  by  resolution,  of  which  a  certified  copy  shall  be  filed 
in  the  office  of  the  Secretary  of  State."  There  is  no  suggestion 
that  the  congressional  committee  did  not  exist  in  the  twenty- 
sixth  congressional  district,  and  it  appears  that  the  Bepublican 
State  committee  likewise  designated  the  then  existing  com- 
mittee to  act  in  reference  to  the  spring  primaries,  so  that  there 
was  complete  authority  in  the  committee  continued  in  office 
until  the  election  of  its  successor  under  the  provisions  of  the 
statute.  This  does  not  appear  to  be  seriously  questioned,  but 
the  objection  raised  is  that  with  the  chairman  of  the  committee 
present  and  acting,  the  other  four  members  were  not  present 
in  person,  but  were  represented  by  proxies,  and  the  contention 
is  that  these  proxies  did  not  constitute  the  committee,  and  that 
the  action  of  the  so-called  committee  was  void.  The  learned 
court  at  Special  Term  has  refused  to  accept  this  view,  and  the 
question  presented  upon  appeal  is  one  of  power  in  the  com- 
mittee of  the  twenty-sixth  congressional  district,  as  constituted 
on  the  4:th  day  of  March,  1912,  to  make  the  designations 
which  such  committee,  as  made  up  of  its  individual  members, 
concededly  had  the  right  to  do. 
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There  is  no  question  that  in  the  long-established  usage  of 
the  Eepubhcan  party^  both  in  the  twenty-sixth  district  and 
throughout  the  State,  members  of  poUtical  committees  have 
been  in  the  habit  of  acting  through  so-called  proxies  in  the 
discharge  of  all  of  their  functions  whenever  the  original  mem- 
bers found  it  inconvenient  to  be  present,  and  this  custom  has 
extended  to  the  power  to  substitute  delegates  in  the  place  of 
those  originally  elected,  where  alternates  have  not  been  pro- 
vided. It  is  contended,  however,  that  imder  the  provisions  of 
chapter  891  of  the  Laws  of  1911,  no  provision  being  made  for 
proxies,  it  was  the  intention  of  the  Legislature  that  in  the 
performance  of  the  duties  of  a  nominating  committee,  the  con- 
gressional or  other  committee  should  act  only  through  its  regu- 
larly elected  members,  on  the  theory  that  this  involves  the 
exercise  of  personal  judgment  and  discretion,  and  that  such 
powers  cannot  be  delegated.  This  contention  would  be  entirely 
sound  if  we  were  dealing  with  the  affairs  of  a  public  or  private 
corporation;  no  one  would  suggest,  in  the  absence  of  special 
statutory  authority,  that  a  director  of  a  corporation  could  dele- 
gate his  powers  to  a  proxy,  for  the  sin^ple  reason  that,  as  a 
director,  his  acts  bind  the  corporation — he  is  acting  as  an 
agent  of  the  stockholders,  and  they  have  intrusted  him  with 
the  power  to  determine  questions  of  policy  for  them  and  he  can- 
not delegate  this  power  to  some  one  else,  for  it  does  not  belong 
to  him  to  delegate  but  to  exercise.  A  proxy  is  defined  by 
Webster  to  be  "  the  agency  for  another  who  acts  through  the 
agent;  authority  to  act  for  another,  especially  to  vote  in  a  leg- 
islative or  corporate  capacity,"  and  this  is  the  only  proper  use 
of  the  word  *'  proxy;''  it  is  an  agency,  and  where  the  proxy  is 
duly  constituted,  and  there  is  no  limitation  upon  his  power,  a 
vote  by  such  proxy  binds  the  owner  of  the  stock  or  other  mat- 
ter acted  upon  to  the  same  extent  as  if  cast  by  the  latter  per- 
sonally.    (28  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  298.) 

But  the  case  is  entirely  different  in  dealing  with  the  affairs 
of  a  voluntary  organization,  even  though  its  proceedings  are 
regulated  by  statute.  A  party  committee,  like  other  commit- 
tees, is  "an  individual  or  a  body  to  whom  others  have  com- 
mitted or  delegated  a  particular  duty,  or  who  have  taken  on 
themselves  to  perform  it  in  the  expectation  of  their  act  being 
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med  by  the  body  they  profess  to  re^T^^^  _ 
1.  &  Eng.  Ency.  of  Law  [2d  ed.],  230.)     jV<^ 


zt  of  a  committee;  it  depends  for  its  auth<>^ 


d  bf 
here 


o«e  -  ^'^ 


nty 


r     it  1^^ 

itification  or  adoption  of  the  bfxly  for  whi^^^       t-%t^^^ 

hat  is  exactly  what  is  provided  for  in  tl^^    ,    fiti^^^^  ^ 

'  consideration.     The  committee  makes  nO^^        •^  pi'if^^^ "' 

Bees,  but  for  persons  to  be  placed  upon  the  p^^^'^    sLt^y    ^^^ 

;  to  be  nominated  for  office.     If  the  part>^    f^  ^     ^^,^  ^oJ*^ 

ible  number  of  its  memljers  is  not  satisfied  ^^^^ 

committee,  it  has  the  fullest  possible  authority 

tification;  it  can,  through  a  method  pointed   ^^^ 

other  persons  ujxju  the  party  ballot,  and  the  TJ^^ 

irty  ai-e  left  entu-ely  free  to  reject  or  to  ratify  ^ 

mimittc^e.     Not  even  the  individual  memter 

e,  who  has  named  a  so-called  proxy  or  sulistitu 

e  action  of  such  proxy;  he  may  himself  circul 

md  place  a  contesting  delegation  in  nominatior 

ich  delegation,  so  that  we  have  none  of  the  e 

y  in  these  so-called   proxies.     Havmg   no   el^ 

y,  but  rather  those  of  a  committee,  there  is  no 

if  morals  or  of  public  policy  involved  in  the  po^^ 

led  proxy  in  a  political  committee;  he  is  present  ^^ 

e  for  one  who  has  no  power  to  bind  those  who  hav^ 

o  act,  and  what  he  does  is  of  no  consequence,  exc^ 

epted  and  acted  upon  by  those  who  selected  the  C^ 


epted  and  acted  upon  by  those  who  selected  the  C^              ^^  ^  ^^-^^^'^^n  ]\ll 

littee.     Of  course,  under  the  new  Election  Law  tt*0^     ^  ^^  ^  -^ ^i^^L  \li 

-ty  committees  do  insure  the  printing  of  tickets  w        ^^^^ ^^  ^^^^^^H  /I 

s  of  the  persons  selected  by  such  committees,  but  this^=^  ^^     ^^^  ^^^^^ ^^  V /  ^^'l 


Eince  if  they  elect  to  reject  the  work  of  the  committr^^  -^^''^^^^ 


mtal,  and  the  persons  making  up  the  party  have  art^^ 


ition  for  the  insertion  of  other  names  upon  the  ball  ^  ^^  ^^-^     ..-r^^^^         /i  / 
?re  being  no  sound  legal  reason  why  a  member  of  a  ^^       ^^^  ^    ^^'xli i 

nmaittee  might  not  substitute  a  person  to  act  for"*^^:^  -  ^.^ ^^^.Jy 

ach  substitution  being  recognized  and  sanctioned  by"'"''^;^ 
!  by  the  veiy  committee  which  was  authorized  by  the^ 
>  continue  in  existence  for  the  purpose  of  perfoiTning^^ 
'ular  committee  duty,  I  am  clearly  of  the  opinion 


)urt  has  not  erred  m  refusing  to  interfere  with  the  ac|;>  ^  J^ 
)  committee  in  the  twenty-sixth  congressional  district.   ^ 
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one  member  of  the  oomimittee  had  a  right  to  make  a  substitu- 
tion then  each  and  every  one  of  the  members  had  such  a  right, 
and  the  four  substitutes  who  acted  with  the  chairman  on  the 
occasion  of  the  meeting  of  the  congressional  committee  had  as 
full  power  to  act,  imder  the  law,  as  any  other  committee.  No 
member  of  the  committee,  as  originally  constituted,  has  made 
any  objection,  so  far  as  appears  from  this  record;  no  suggestion 
is  made  that  the  committee  was  not  properly  convened,  nor 
that  any  effort  was  made  to  do  anything  without  the  full 
knowledge  of  the  members  of  the  committee,  and  as  no  action 
which  the  committee,  as  made  up  of  the  substitutes,  has  taken 
has  been  challenged  by  the  committee  as  a  whole,  or  as  indi- 
viduals, and  as  no  one  could  be  boimd  by  any  action  which  the 
committee  could  or  did  iake,  except  in  the  mere  matter  of 
printing  and  distribution  of  the  ballots,  which  was  equally  open 
to  those  who  opposed  the  result,  it  is  difficult  to  discover  what 
a;uthority  this  court  would  have  to  interfere.  The  remedy  of 
persons  dissatisfied  with  the  action  of  the  committee  was  not 
to  inquire  into  the  make-up  of  the  committee,  acting  in  due 
form,  but  to  reject  the  work  of  the  committee  and  place  a  rival 
ticket  in  the  field.  Of  course,  if  there  was  fraud  involved,  if 
the  meeting  had  been  contrived  to  prevent  the  original  mem- 
bers of  the  committee  acting  personally,  a  different  question 
would  be  presented,  but  here  there  is  no  one  urging  any  such 
question.  It  is  apparently  conceded  that  all  the  parties  acted 
in  good  faith,  in  harmony  with  established  usage,  and  that  each 
of  the  four  substitutes  was  there  to  do  what  the  principal  would 
have  done  under  the  same  circumstances.  At  least  there  is  no 
suggestion  that  the  result  would  have  been  different  if  the 
original  members  of  the  committee  had  been  there  in  person, 
and  the  only  result  of  granting  the  relief  sought  by  the  peti- 
tioner would  be  to  deprive  the  voters  within  the  Eepublican 
party  in  the  twenty-sixth  congressional  district  of  an  opportu- 
nity of  determining  whether  or  not  they  will  support  the  nomi- 
nees of  this  committee.  I  do  not  think  this  court  would  be 
justified  in  interfering  with  the  action  of  the  committee.  I 
find  nothing  in  the  Election  Law  which  gives  support  to  a 
contrary  view. 
Order  affirmed,  without  costs. 
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paid,  on  May  20,  1904,  when  the  policy  was  delivered,  that  the 
policy  took  effect  as  of  that  date,  and  held  good  for  one  year 
from  that  date,  and  sixty  days  thereafter.  The  evidence,  is 
that  what  was  contracted  for  was  delivered,  and  that  if  Kil- 
bom  made  the  I'epresentations  charged,  he  had  no  authority  to 
do  so,  which  the  application  and  policy  fully  stated,  whereby 
the  assured  and  his  wife,  the  beneficiary,  knew  the  fact. 
And  yet,  with  this  knowledge  cmd  with  the  company's  later 
notice  that  the  next  premium  would  become  due  on  Feb- 
ruary 26,  1905,  the  assured  and  the  plaintiff,  living  in  Brook- 
lyn, took  no  measures  to  reform  the  instrument.  The  assured, 
a  traveling  salesman,  made,  on  February  26,  1904,  the  applica- 
tion through  Fear,  his  friend  and  defendant's  soliciting  agent 
located  at  St.  Louis  but  temporarily  in  New  York,  whereby  he 
stipulated,  among  other  things:  (1)  ^^That  no  statements, 
promises  or  information  made  or  given  by,  or  to,  the  person  soUc- 
iting  or  taking  this  application  for  a  policy,  or  by  or  to  any  other 
person,  shall  be  binding  on  the  Company  or  in  any  manner  affect 
its  rights,  unless  such  statements,  promises  or  information  be 
reduced  to  writing,  and  presented  to  the  ofiScers  of  the  Company, 
at  the  Home  Ofl&ce,  in  this  application.  *  *  *  8.  That  the 
insurance  hereby  applied  for  shall  not  take  effect  unless  the 
policy  is  delivered  to  me  during  my  lifetime  and  good  health,  and 
that,  unlefB  otherwito  agreed  in  writing,  the  policy  shall  then 
relate  back  to  and  take  effect  as  of  the  date  of  this  applica- 
tion." The  policy  is  dated  February  26,  1904,  and  if  the  fine 
print  used  for  the  above  stipulation  in  the  application  may  be 
criticised,  the  fault  does  not  extend  to  the  policy,  which  boldly 
states  the  agreement  that  the  policy  takes  effect  ^^as  of  the 
Twenty-sixth  day  of  February,  Nineteen  Hundred  and  four," 
and  that  the  sum  paid  constitutes  ^^  payment  for  the  period 
terminating  on  the  Twenty-sixth  day  of  February,  Nine- 
teen Hundred  and  five,  and  in  further  consideration  of  the 
payment  of  a  like  sum  on  said  date,  and  thereafter  on  the 
Twenty-sixth  day  of  February  in  every  year  during  the  con- 
tinuance of  this  Policy,  imtil  premiums  shall  have  been  paid 
for  Twenty  years  in  all  from  the  date  on  which  this  Pohcy 
takes  eflbct."  Now,  who  made  this  found  agreement  obliter- 
App.  Div.— Vol.  CXLIX.       50 
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ating  thbse  stipulations  in  the  application  and  policy,  and  sub- 
stituting **May  20th''  whenever  the  date  "February  seth'' 
appears  as  above  ?  The  persons  were  the  plaintiff ,  sent  by  the 
assured  to  pay  the  premium  and  to  receive  the  policy,  and 
Kilbom,  who  was  a  clerk  in  the  medical  department  and  whose 
duty  it  was  to  arrange  appointments  for  medical  examiners  to 
examine  applicants  for  insurance.  Kilbom  had  no  other  duty 
relating  to  defendant's  business.  Fear  was  obliged  to  return 
to  St.  Louis  on  February  twenty-eighth,  and  asked  Kilbom  to 
obtain  and  to  deliver  several  policies.  Nobody  applied  for  the 
Nicoud  policy,  and  Kilbom  made  numerous  ineffectual  efforts 
to  deliver  it  at  Nicoud's  place  of  business.  The  policy  has 
"General  Provisions. —  (1)  Only  the  President,  a  Vice-Presi- 
dent, a  Secretary,  or  the  Treasurer  has  power  on  behalf  of  the 
Company  to  make  or  modify  this  or  any  contract  of  Insurance 
or  to  extend  the  time  for  paying  any  premiiun,  and  the  Com- 
pany shall  not  be  boimd  by  any  promise  or  representation  here- 
tofore or  hereafter  made,  unless  made  in  writing  by  one  of  said 
ofiScers."  And  yet  Kilbom,  a  clerk  in  the  medical  department, 
concerting  with  the  assured's  wife,  sent  to  receive  the  policy 
and  pay  for  it,  imdid  the  agreement  in  writing  and  made 
another  by  parol,  and  it  was  done  by  Kilbom's  representation 
as  to  the  time  when  the  premium  was  payable.  There  was  no 
misrepresentation  leading  to  the  application.  There  is  no  vari- 
ance from  the  application  in  the  policy.  The  contract  expressed 
in  the  policy  is  the  contract  agreed  upon.  It  is  defendant's 
acceptance  of  Nicoud's  offer.  It  is  upset,  as  found,  by  two 
persons,  and  Kilbom  at  least  had  not  even  the  appearance  of 
authority  to  disturb  it.  When  plaintiff  went  to  the  defendant's 
office  she  said,  as  she  testifies:  ^'  My  husband  has  just  taken  out 
a  policy,  and  I  came  over  to  get  it,"  and  when  the  policy  was 
produced  and  identified  she  said:  ^^  I  came  over  to  take  that, 
how  much  is  it  ? "  That  was  her  errand  and  to  that  her  author- 
ity was  primarily  directed-.  But  something  more  was  done 
because  the  assured's  delay  in  taking  his  policy  made  it  neces- 
sary that  his  present  state  of  health  must  be  ascertained  in 
accord  with  the  defendant's  rule  that  there  must  l3e  a  new 
examination  in  case  of  non-delivery  of  the  policy  wfQ&i  tdxty 
days  of  the  first  medical  examination.    This  prooeediiig  did  not 


Digitized  by 


Google 


NicouD  V.  New  York  Life  Insurance  Co.  787 

App.  Div.]  Second  Department,  March,  1912. 

bear  a  semblance  to  a  new  application  for  a  new  policy,  nor  did 
any  person  so  understand,  for  the  policy  prepared  and  ready  for 
delivery  under  the  application  of  February  twenty-sixth  was 
delivered,  and  the  plaintiff  knew  so  well  what  it  said  as  to  pay- 
ments that  she  sought  advice  about  them  from  Kilbom,  as  she 
says,  and  upon  the  clerk's  alleged  statements  she  relied.  And 
yet  the  policy  in  her  hands  taught  her  and  her  husband  in  plain- 
est terms  that  what  Kilbom  said  could  not  be  the  truth,  and 
that  he  had  no  right  to  say  it  in  dei'ogation  of  the  contract. 
The  contract  expressed  the  full  intention  of  the  insurer;  it  spoke 
clearly  that  intention  to  plaintiff  and  to  her  husband;  showed 
each  of  them  what  contract  the  assured  had  made,  and  by  whom 
and  in  what  form  it  could  be  modified.  There  was  not,  then, 
mutual  mistake,  nor  a  modified  contract  nor  a  new  contract. 
The  premium  for  1905  was  not  paid  on  February  twenty-sixth, 
or  May  twentieth,  or  at  any  time.  The  defendant  mailed  and 
there  was  received  by  plaintiff  a  notice  dated  January  28, 1905, 
that  the  premium  would  be  due  February  26,  1905,  and  that  it 
must  be  paid,  and  that  in  default  of  payment  on  the  due  day 
the  policy  would  be  forfeited  and  void  except  as  stated.  The 
plaintiff  testified  that  she  sent  the  notice  to  Fear,  who  replied 
that  he  would  be  in  New  York  in  February  and  would  talk  it 
over  with  her,  and  that  Kilbom  upon  her  visiting  him  told  her 
that  the  notice  was  nothing  and  that  she  did  not  haye  to  pay 
until  May.  Fear  and  Kilbom  deny  such  conmiunication,  but 
Fear  states  that  he  was  in  New  York  in  February  and  twice 
had  conversations  with  Nicoud  about  the  February  payment, 
and  the  latter  promised  to  pay  it  without  questioning  the 
accuracy  of  the  date  of  payment.  Again,  Kilbom's  advice  as 
reported  is  preferred  to  the  contract.  So  this  contract,  not 
only  informing  in  its  language  but  in  fact  of  the  assured's  obli- 
gation, has  suffered  elisions  and  interpolations  under  the  pre- 
tense of  reforming  it,  and  the  decree  is  based  on  the  represen- 
tation of  a  person  who  in  official  relation  and  in  the  form  of 
his  action  is  absolutely  excluded  from  authority  by  the  very 
contract  which  the  evidence  is  used  to  alter.  It  is  urged  for 
the  respondent  that  the  court  may  not  review  the  evidence, 
inasmuch  as  it  submitted  certain  issues  to  the  jury  and  that 
the  appellant  has  not  moved  for  a  new  trial.    Under  such  rule 
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aome  of  the  above  ref erenoeB  to  the  evidence  would  be  pre- 
cluded, but  the  respondent's  discussion  of  the  evidence  prompted 
examination  of  it.  However,  the  main  facts  appear  in  the 
admitted  allegations  in  the  pleadings  and  the  decision  and 
several  findings,  whereby  it  should  be  concluded  that  Eilbom 
had  no  authority  to  modify  the  contract. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  final  award  of  costs. 

Jenks,  p.  J.,  Woodward  and  Rich,  JJ.,  concurred;  Burr, 
J.,  not  voting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 


Hugh  O'Mallby,  Appellant,  v.  Morse  Dry  Dock  and  Repair 
Company,  Respondent. 

Second  Department,  March  1,  1012. 

Kaster  and  servant  — negligence  — injury  to  eyesiglit  by  particle  of 
steel  —  proof  not  Justifying  recovery. 

Action  by  a  servant  against  his  master  to  recover  damages  for  i>er8onAl 
inj  uries.  The  plaintiff  was  struck  in  the  eye  by  a  flyingtMurtide  of  steeL 
The  injury  was  alleged  to  have  been  caused  by  the  negligence  of  an 
incompetent  fellow-servant  who  was  engaged  in  chipping  bolts  with  a 
chiseL  Evidence  examined,  and  held^  insufficient  to  establish  either  the 
negligence  or  incompetency  of  the  plaintiff^s  fellow-servant,  or  the  neg- 
ligence of  the  foreman  in  appointing  him  to  do  the  work. 

Woodward,  J.,  dissented. 

Appeal  by  the  plaintiflf,  Hugh  O'Malley,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  Kings  on  the  10th  day 
of  March,  1911,  upon  the  dismissal  of  the  complaint  by  direc- 
tion of  the  court  at  the  close  of  plaintiff's  case  upon  a  trial  at 
the  Kings  County  Trial  Term. 

Hector  A.  Bobtchon  [Edward  M.  O^Oorman  with  Him  on 
the  brief],  for  the  appellant. 

M.  L.  Malemnsky  [Amos  H.  Stephens  with  him  on  the 
brief],  for  the  respondent. 
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Thomas,  J. : 

A  particle  of  steel,  the  size  of  which  was  from  a  pinhead  to 
a  grain  of  rice,  was  taken  from  the  plaintiff's  right  eye,  but 
tlie  sight  was  destroyed.  At  an  earlier  time  the  sight  of  the 
other  eye  had  been  destroyed  by  a  piece  of  flying  steel.  So  the 
man  was  blind.  The  plaintiff  charged  that  the  piece  that 
entered  his  right  eye  was  allowed  to  do  so  through  the  incom- 
petency of  a  f dlow-servant,  one  Tiemey.  Plaintiff,  an  experi- 
enced man  in  defendant' s  service,  while  chipping  and  caulking 
in  the  hold  of  a  ship  some  seven  feet  below,  saw  Tiemey  hold- 
ing a  chisel  for  clipping  bolts  in  the  hatch,  and  at  the  instant 
received  a  particle  of  steel  in  his  eye.  Tiemey  manipulated 
the  chisel  while  one  Eggleston,  since  deceased,  was  striking  it. 
The  latter  was  skillful;  the  absence  of  his  working  companion 
made  a  substitution  necessary,  and  he  asked  the  foreman  for 
Tiemey,  saying:  "  He  is  better  than  half  the  riveters  around 
here;  give  me  him."  So  he  was  assigned.  The  foreman  had 
not  given  him  such  work  before,  but  had  seen  him  riveting. 
This  shows  that  Tiemey's  fellow-servant,  himself  capable, 
regarded  Tiemey  as  competent  to  hold  and  adjust  the  chisel 
while  he  used  the  hammer,  and  the  foreman  was  justified  in 
relyiag  upon  the  information  and  approbation.  The  foreman 
did  not  indicate  whether  Tiemey  should  strike  or  hold,  but 
assigned  him  to  drive  rivets.  The  evidence  shows  that  the 
meii  come  to  the  duty  .of  clipping  by  stages,  doing  a  little 
work  here  and  there  as  opportunity  offers,  and  so  due  skill 
is  obtained.  The  record  is  very  scant  in  its  history  of 
Tiemey's  work  at  driving.  He  testified  that  he  ^' drove 
rivets  all  day,  down  there,  *  *  *  a  week  or  so  before  the 
accident.'*  He  was  hired  as  a  heater  boy,  and  was  not  a 
riveter.  He  says:  "I  take  every  chance  I  can,  every  bit  of 
driving.  I  followed  it  up  to  a  certain  extent."  A  witness 
for  plaintiff  testified  that  Tiemey's  work  was  heating  rivets, 
and  spoke  of  his  energy  in  availing  himself  of  a  chance  to 
rivet;  that  he  could  chip  and  drive,  although  he  never 
saw  him  chip,  while  one  Duffy  stated  that  Tiemey  was  not 
competent  to  chip  rivets.  He  was  at  the  time  about  twenty 
and  a  half  years  of  age  and  had  been  with  the  defendant 
several  years.    The  plaintiff  testified  that  the  skilled  riveter 
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holding  the  chisel  in  one  hand  and  a  hammer  in  the  other, 
which  seems  to  have  been  the  manner  of  working,  would  so 
deftly  intercept  the  cUppings  with  his  hammer  as  to  prevent  a 
chip  of  the  least  size  from  flying;  but  his  witnesses,  while 
commending  the  general  efficacy  of  the  intercepting  hammer, 
concede  the  inability  of  the  skilled  holder  of  the  chisel  to  pre- 
vent the  escape  of  some  chippings.  From  the  evidence  it 
appears  that  no  skill  would  prevent  so  small  a  particle  flying 
from  the  chisel,  however  skillful  the  handling  of  the  hammer. 
The  plaintiff  also  claimed,  and  aided  the  contention  with  the 
evidence,  that  the  chisel  could  be  so  held  as  to  turn  the  chip- 
pings or  shavings  in  whatever  direction  the  operator  would, 
and  consequently  away  from  neighboring  workmen.  This 
statement  within  limits  seems  reasonable,  as  does  that  of 
another  witness,  that  the  blow  must  be  adapted  to  the  condi- 
tion of  the  chip  as  the  work  progresses.  But  Eggleston  was 
striking  the  blow,  and  so  far  as  appears  the  fault  may  have 
been  with  him,  if  there  was  fault.  But  in  view  of  the  evidence 
that  the  operator  with  the  chisel  and  hammer  may  not  always 
prevent  the  escape  of  flying  pieces  of  steel,  the  flying  of  a  par- 
ticle like  that  of  a  grain  of  rice  would  not  indicate  negligence 
or  incompetency.  In  any  case,  the  foreman  could  not  be 
deemed  guilty  of  negligence  in  allowing  Eggleston  to  use  Tier- 
ney  as  his  coworker,  because  it  does  not  appear  that  the  escape 
of  so  small  a  particle  was  due  to  any  incompetency  of  Tierney. 
The  trial  justice  also  considered  that  there  was  not  sufficient 
evidence  that  the  particle  came  from  the  rivet  on  which  Tier- 
ney was  working.  There  are  two  items  of  evidence  to  consider 
in  this  regard,  (1)  the  plaintiff's  evidence,  (2)  the  opportunity 
for  it  to  come  from  another  source.  Plaintiff  testified  that  the 
chip  hit  him  as  he  was  looking  up  at  Tierney,  who  was  about 
seven  feet  above  him;  that  it  came  from  a  heated  rivet.  But 
he  later  stated  that  he  did  not  see  it  start  or  on  its  course, 
but  followed  this  by  saying  that  he  saw  from  where  it  started, 
but  not  on  the  way;  but  his  evidence  shows  that  he  was  not 
giving  minute  attention  to  the  riveters,  and  the  statement  that 
he  saw  where  the  particle  came  from  must  be  taken  as  an  infer- 
ence on  his  part  that  it  did  come  f  ix)m  the  place,  because  he 
felt  it  as  he  was  looking  and  because,  in  his  judgment,  there 
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was  no  ono  so  placed  as  to  cause  it  to  go  in  his  direction,  as 
others  were  outside  the  hatch. 

I  am  not  satisfied  that  the  evidence  does  not  indicate  suffi- 
ciently that  the  particle  came  from  the  Eggleston-Tiemej 
work,  even  though  the  plaintiff  did  not  see  it  start,  inasmuch 
as  the  evidence  tends  to  negative  the  probability  of  an  origin 
elsewhere.  But  upon  the  ground  that  the  escape  of  the  parti- 
cle indicates  neither  negligence  nor  incompetence  on  the  part 
of  Tiemey ,  and  that  the  foreman  used  reasonable  care  in  desig- 
nating him  to  the  work  upon  the  request  and  recommendation 
of  Eggleston,  I  conclude  that  the  judgment  should  be  affirmed, 
with  costs. 

Jenks,  p.  J.,  Burr  and  Carr,  JJ.,  concurred;  Wood- 
ward, J.,  dissented. 

Judgment  affirmed,  with  costs. 


SiEGMUND  Nathan,  Respondent,  v.  William  H.  Woolverton, 

as   President   of    the  New   York    Transfer    Company, 

Appellant. 

Second  Department,  March  8,  1912. 

Pleading— amendment  of  complaint  on  contract  to  allege  conversion — 
Statute  of  Limitations  — amendment  denied. 

The  plaintiff  in  an  action  against  a  common  carrier  for  breach  of  contract 
seeking  to  recover  the  value  of  Jeweh-y  which  was  removed  from  his  trunk 
while  in  the  possession  of  the  defendant,  and  who  has  failed  to  recover  on 
the  ground  that  he  misled  the  defendant  as  to  the  contents  of  the  trunks 
and  paid  only  the  rate  for  the  carriage  of  ordinary  baggage,  should  not, 
after  the  Statute  of  Limitations  has  run,  be  allowed  to  amend  his 
complaint  so  as  to  seek  a  recovery  for  conversion. 

Jbnks,  p.  J.,  and  Woodward,  J.,  dissented. 

Appeal  by  the  defendant,  William  H.  Woolverton,  as  presi- 
dent, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  oflBce  of  the 
clerk  of  the  coimty  of  Kings  on  the  5th  day  of  December,  1911, 
granting  the  plaintiff  leave  to  serve  an  amended  complaint. 

Robert  L.  Redfield,  for  the  appellant. 

Robert  L.  Turky  for  the  respondent. 
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Thomas,  J. : 

The  appeal  is  from  an  order  allowing  amendment  to  the 
complaint.  The  complaint  in  this  action,  begun  on  November 
3,  1905,  alleges  that  for  a  reasonable  compensation  defendant 
received  and  agreed  to  carry  plaintiff's  trunk  between  two 
points  in  the  city  of  New  York,  and  that  the  trunk  was  broken 
open  and  a  quantity  of  jewelry  and  valuable  stones  takeiz 
therefrom. 

The  answer,  after  some  denials,  stated  separate  defenses, 
and  thereby  the  issue  was  raised  that  the  defendant,  having  as 
a  special  carrier  contracted  to  carry  the  personal  baggage  of 
the  passenger  from  a  railroad  train,  received  a  tnuik  contain- 
ing merchandise  and  jewelry,  the  nature  and  value  of  which 
were  concealed  from  the  carrier,  whereby  it  was  committed  to 
the  carriage  of  articles  for  the  ordinary  compensation  of 
carrying  baggage. 

A  verdict  was  had  by  the  plaintiff,  whereupon  a  new  trial 
was  granted  by  Mr.  Justice  Jaycox,  with  an  opinion  (69  Misc. 
Rep.   425),   whereon  the    order  was  affirmed  by  this   court 
(147  App.  Div.  908).     The  essential  thing  decided  is  stated  by 
the  learned  trial  justice  as  follows:  "  So  far  as  the  jewelry  \si 
the  trunk  was  concerned  there  was  no  contract  as  to  it,  and 
the  defendant  had  no  knowledge  that  it  was  in  its  poeaession. 
This  being  so,  I  am  of  £he  opinion  that  plaintiff  had  no  cause 
for  action." 

The  trial  court  refused  to  charge  the  jury  that  a  verdict 
could  be  predicated  upon  the  larceny  of  the  contents  of  the 
trunk  by  defendant's  servants  on  the  ground  that  the  action 
was  not  for  a  conversion.     The  trial  was  had  in  May,  1910; 
the  order  setting  aside  the  verdict  was  entered  on  October  fu 
1910;  notice  of  appeal  was  filed  October  twentieth;  the  decision 
of  this  court  was  rendered  on  November  17, 1911,  and  a  motfon 
to  amend  the  complaint  was  made  on  or  about  November  21. 
191L 

The  amended  complaint,  allowed  on  payment  of  f nllfi^ 
seems  to  state  a  cause  of  action  based  on  an  agreement  t^^"**^ 
safely,  and  another  for  conversion  of  the  trunk  and  its  oyj^^^^jsssia. 
by  the  defendant,  his  agents  and  servants.     The 
order  was  entered  December  5,  1911,  at  which  time  the^ 
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of  action  for  conversion  was  barred  by  the  Statute  of  Limita- 
tions. The  defendant  appellant  appeals  from  this  order  chiefly 
upon  the  ground  that  the  plaintiff  was  enabled  thereby  to  set 
up  a  new  and  distinct  cause  of  action  after  decision  against  him 
on  the  underlying  contract  for  carriage,  and  after  such  laches 
that  the  Statute  of  Limitations  had  run  against  the  new  cause 
of  action. 

The  plaintiff  misled  willfully  or  negligently  the  defendant  to 
accept  as  his  baggage  a  trunk  containing  valuable  merchandise 
in  the  form  of  jewelry,  etc.,  and  knowingly  made  compensation 
therefor  at  a  rate  reasonable  for  the  carriage  of  usual  personal 
baggage.  In  view  of  this,  and  the  ruling  respecting  it,  the 
action  was  not  maintainable.  Hence  the  plaintiff  would  inter- 
polate a  cause  of  action  for  conversion,  and  it  is  not  amiss  to 
notice  that  there  is  no  statement  in  his  moving  papers  of  facts 
that  tend  to  justify  his  delayed  accusation.  He  has  or  has  not 
the  evidence  of  it.  If  he  has  it,  he  should  have  stated  the 
facts.  But  his  attorney  alone  makes  the  affidavit,  and  he  is 
silent  on  that  subject.  What  then  is  his  project  for  proving  the 
conversion  ?  Is  it  not  to  show  the  demand  and  non-delivery  ? 
Thereby  he  proves  a  bailment  for  hire  and  non-deUvery  on 
demand.  This  would  throw  on  defendant  the  burden  of  show- 
ing loss  under  conditions  consistent  with  due  care.  {Claflin  v. 
MeyeVy  76  N.  Y.  260.)  In  substance,  what  he  has  unsuccess- 
fully attempted  under  a  plea  of  contract,  he  would  attempt 
under  a  plea  of  conversion.  But  the  essential  consideration  is 
that  it  has  been  established  that  his  misconduct  vitiated  his 
alleged  contract.  But  it  was  by  this  same  misconduct  that  he 
induced  the  defendant  to  receive  his  baggage,  misleading  him 
to  inadequate  handling,  guarding  and  poUcing  merchandise  of 
such  value.  Considenng  himself  hopelessly  defeated  in  main- 
taining the  integrity  of  his  contract,  and  having  waited  until 
his  cause  of  action  for  tort  was  barred  by  the  Statute  of  Limita- 
tions, he  now  seeks  to  use  this  action  for  enforcing  a  barred 
cause  of  action.  The  contract  and  bailment  arise  from  the 
same  facts,  and  the  plaintiff's  misconduct  induced  both. 

It  is  not  necessary  to  determine  whether  it  is  within  the 
power  of  the  court  to  allow  the  amendment,  inasmuch  as  the 
impropriety  of  the  allowing  of  it  is  evident  by  reason  of  the 
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plaintiff's  initial  breach  of  duty.  Moreover,  while  plaintiff  has 
been  exploiting  one  cause  of  action  that  revealed  his  miscon- 
duct, the  Statute  of  Limitations  has  barred  an  action  for  con- 
version, which  he  would  give  life  by  tacking  it  to  an  action  on 
contract.  Thus  are  raised  issues  that  require  the  examination 
of  facts  and  circumstances  now  more  than  six  years  away  in 
time,  and  the  procurement  of  witnesses  perchance  scattered  or 
unobtainable,  and  the  embarrassment  to  defendant  is  caused 
by  the  plaintiff's  electing  his  form.of  action  and  pursuing  it. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Burr  and  Carr,  JJ.,  concurred;  Jenks,  P.  J.,  and  Wood- 
ward, J.,  voted  to  afi&rm  on  the  opinion  of  Mr.  Justice  Kappeb 
at  Special  Term. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


The  People  op  the  State  of  New  York  ex  rel.  Liluan 
Ryan,  Appellant,  v.  The  Superintendent  of  the  State 
Reformatory  for  Women  at  Bedford,  N.  Y.,  Respondent. 

Second  Department,  March  1, 1012. 

Ckmrt — Jurisdiction — trial  of  offender  on  Sunday — Kagirtrate's  Gk>iirt, 

city  of  New  York. 

A  ma^strate  of  the  city  of  New  York  has  no  power  to  try  and  sentence  on 
Sunday  a  woman  who  has  pleaded  not  g^ty  to  a  charge  of  soliciting 
for  purposes  of  prostitution. 

The  provisions  of  the  city  charter  relating  to  the  attendance  of  magistrates 
in  court  on  Sunday  do  not  authorize  the  triiaJ  on  that  day  of  an  offender 
who  pleads  not  guilty,  that  heing  forbidden  by  section  6  of  the  Judiciary 
Law. 

Reargument  of  an  appeal  by  the  relator,  Lillian  Ryan,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  cotmty 
of  Kings  on  the  17th  day  of  October,  1911,  dismissing  a  writ  of 
habeas  corpus. 

A  reargument  was  ordered  "  on  the  validity  of  the  proceed- 
ings held  on  Simday."    (148  App.  Div.  928.) 
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W.  A.  FischeVy  for  the  appellant. 

Robert  C.  Taylor^  Assistant  District  Attorney  [Charles  8. 
Whitman^  District  Attorney ^  with  him  on  the  brief],  for  the 
respondent. 

Thomas,  J. : 

The  relator  was  tried  on  Sunday  for  soliciting  in  a  public 
place  for  the  purpose  of  prostitution,  and  was  sentenced  to  the 
New  York  State  Reformatory  for  Women  at  Bedford.  Upon  a 
plea  of  guilty  taken  on  Sunday  a  woman  was  forthwith  sen- 
tenced and  committed  to  such  reformatory,  and  the  same  was 
upheld  in  People  ex  rel.  Price  v.  Warden^  etc.  (73  App.  Div. 
174).  But  in  that  case  there  was  judgment  upon  plea  on 
arraignment,  while  in  the  present  instance  a  trial  of  an  issue 
raised  by  a  plea  of  not  guiliy  was  had.  It  is  the  general  policy 
of  the  State  that  courts  shall  be  closed  on  Sunday,  while  power 
to  act  on  that  day  for  certain  purposes  is  continued.  Such 
policy  is  declared  in  section  5  of  the  Judiciary  Law  (Consol. 
Laws,  chap.  30;  Laws  of  1909,  chap.  35),  which  re-enacted 
section  6  of  the  Code  of  Civil  Procedure:  ^'  A  <50urt  shall  not 
be  opened,  or  transact  any  business  on  Sunday,  except  to  receive 
a  verdict  or  discharge  a  jury.  *  *  *  But  this  section  does 
not  prevent  the  exercise  of  the  jurisdiction  of  a  magistrate, 
where  it  is  necessary  to  preserve  the  peace,  or,  in  a  criminal 
case,  to  arrest,  commit  or  discharge  a  person  charged  with  an 
offense.'* 

Chapter  601  of  the  Laws  of  1895,  whereby  was  created  Magis- 
trates' Courts  and  the  Court  of  Special  Sessions,  by  section  6 
authorized  the  board  of  city  magistrates  to  adopt  rules  ^^  as  to  the 
hours  at  which  said  courts  shall  be  opened  on  each  day,  includ- 
ing Sundays  and  legal  holidays,  and  what  officers  shall  be  in 
attendance,"  and  this  power  was  continued  by  the  charter  of 
the  city  of  New  York  (Laws  of  1897,  chap.  378,  §  1392),  and  by 
section  1398  thereof  it  was  provided:  "A  city  magistrate  shall 
be  in  constant  attendance  in  each  of  the  city  magistrate's  courts 
between  the  hours  of  nine  o'clock  in  the  morning  and  four 
o'clock  in  the  afternoon  on  every  day  except  Sundays  and  legal 
holidays,  but  including  election  day,"  etc. 

In  1901  such  charter  was  amended  (Laws  of  1901,  chap.  466, 
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§  1397)  so  as  to  direct  in  terms  that  the  board  otC/^. 
trates  shoiild  adopt,  and  from  time  to  time  wa^Ts^^^y^y 
rules  "  as  to  the  hours  at  which  said  courts  shall  ^^^j^^^^t^s^^^^ 
each  day,  including  Sundays  and  legal  holidays,  at^  what  offi- 
cers shall  he  in  attendance,"  and  it  was  further  provided 
(§  1398):  ^^  the  several  city  magistrates'  courts  shall  be  opened 
every  day  at  nine  o'clock  in  the  morning,"  and  in  certain  dis- 
tricts named  '^  shall  not  be  closed  before  four  o'clock  in  the 
afternoon,  except  on  Saturdays,  Sundays  and  holidays,  when 
morning  sessions  only  shall  be  necessary."  (See,  also,  Laws  of 
1903,  chap.  410,  amdg.  §  1398.) 

In  1910  in  the  Inferior  Criminal  Court  Act  (Laws  of  1910, 
chap.  659,  §  71)  it  was  provided:  "  There  shall  be  a  city  magis- 
trate's court  held  daily  in  every  court  district,  *  *  *  each 
court  shall  be  open  every  day  at  nine  o'clock  in  the  morning 
and  shall  not  be  closed  before  four  o'clock  in  the  afternoon,  and 
the  city  magistrate  assigned  thereto  shall  be  in  attendance 
thereat  except  during  a  reasonable  recess  and  except  that  the 
afternoon  session  may  be  dispensed  with  upon  Saturdays, 
Sundays  and  holidays,  other  than  days  upon  which  general 
elections  are  held,  when  each  court  shall  be  open  until  the  polls 
close." 

The  respondent's  contention,  in  view  of  such  statutes,  is  that 
the  law  contemplates  that  the  court  shall  be  opened  for  the 
exercise  of  its  full  jurisdiction..  It  is  considered  rather  that 
these  statutes  were  to  provide  for  or  to  insure  the  opening  and 
holding  of  the  courts  and  the  attendance  of  the  magistrate  for 
the  purposes  for  which  its  jurisdiction  is  exercisable  in  con- 
formity to  the  general  law.  If  section  6  of  the  Code  of  Civil 
Procedure  broadly  forbids  the  exercise  of  jurisdiction  on  Sun- 
day, save  for  the  purposes  mentioned,  and  the  exceptions  do 
not  include  the  trial  of  offenders,  then  the  provisions  for  the 
opening  and  holding  of  magistrates'  courts  on  Sunday  intraid 
that  they  shall  be  opened  for  the  purposes  authorized  by  law. 
If  a  statute  provide,  as  the  Code  (§  6)  in  effect  does,  that  a 
magistrate's  court  shall  not  try  a  prisoner  for  a  criminal  offense 
on  Sunday,  but  may  do  other  acts,  later  provisions  in  gtatutes 
that  magistrates'  courts  shall  be  opened  and  held  on  Sunday 
mean  that  they  shall  be  open  to  do  the  exceptional  acts  allowed^ 
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and  not  those  forbidden.  In  other  words,  the  provisions  in  the 
charter  command  the  attendance  of  magistrates  to  hold  court 
on  Simday  and  a  corresponding  opportunity  for  those  concerned, 
but  do  not  enlarge  what  may  be  done.  The  peace  must  be  pre- 
served on  Sunday,  and  so  the  magistrate  should  be  on  duty. 
Arrests  may  be  necessary,  and  those  arrested  should  be  forth- 
with taken  before  the  magistrate,  who  may  commit  for  trial 
or,  in  proper  cases,  discharge.  But  that  a  person,  as  in  the 
case  at  bar,  may  be  summarily  tried  for  an  offense  involving 
long  imprisonment  or  detention  is  neither  within  the  words  or 
spirit  of  the  law,  and  is  contrary  to  policy  of  the  State  and  the 
uses  to  which  Sunday  is  appropriated.  The  prisoner  is  entitled 
to  counsel,  but  lawyers  are  resting  from  professional  duty; 
witnesses  are  entitled  to  the  quiet  of  the  day,  and  are  enjoying 
immunity  from  ordinary  obligations;  opportunities  for  the 
preparation  of  the  case  and  the  conduct  of  it  are  wanting  or 
impaired.  Above  all,  it  is  a  day  of  rest  so  far  as  the  safety 
and  necessities  of  the  people  permit.  When  the  State  intends 
that  prisoners  shall  be  tried  on  Sunday,  it  will  state  its  policy 
in  language  other  than  that  of  ordering  the  attendance  of 
magistrates  for  the  exceptional  purposes  specificially  allowed 
or  commanded  and  the  holding  of  courts  therefor. 
The  relator  should  be  discharged. 

Jenks,  p.  J.,  Burr,  Carr  and  Woodward,  JJ.,  concurred. 

Order  reversed  on  reargument,  with  ten  dollars  costs  and 
disbursements,  and  relator  discharged. 


Mary  E.  Shafer,  Appellant,  v.  New  York  Life  Insurance 
Company,  Respondent. 

Second  Department,  March  8,  1013. 

Appeal  —  diimissal  of  complaint  —  failure  to  except  —  master  and 
servant  —  negligence  —  injury  from  melted  sealing  wax  —  defective 
receptacle  r-  question  for  Jury. 

Where,  after  a  disagreement  of  the  Jury,  a  defendant  delayed  applying 
for  a  dismissal  of  the  complaint  and  an  order  of  dismissal  was  made 
nearly  fifty  days  after  trial,  the  AppeUate  Division  will  review  the  facts 
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on  an  appeal  by  the  plaintiff  from  a  judgment  entered  on  an  <»der  of 
dismissal,  although  there  is  no  exception  to  the  order. 
Action  by  a  servant  against  a  master  to  recover  for  injuries  received  owing^ 
to  the  fact  that  a  cup  holding  melted  sealing  wax  overturned  and  burned 
her.  Evidence  examined,  and  Tield^  that  the  question  as  to  whether  the 
cup  furnished  by  the  master  was  defective  was  for  the  jury. 

Appeal  by  the  plaintiff,  Mary  E.  Shafer,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  28th  day  of 
June,  1911,  upon  a  dismissal  of  the  complaint  by  direction  of 
the  court  after  the  jury  had  failed  to  agree  upon  a  verdict,  and 
also  from  an  order  entered  in  said  clerk^s  office  on  the  3d  day 
of  July,  1911,  dismissing  the  complaint  herein. 

Thomas  J.  Ritchy  Jr.,  for  the  appellant. 

Carl  Schurz  Petrasch  [Sidney  L.  Teven  with  him  on  the 
brief],  for  the  respondent. 

Thomas,  J. : 

Plaintiff,  for  many  years  employed  as  a  general  utility  girl 
by  defendant,  was  directed  to  do  what  she  had  often  done, 
seal  packages  with  wax  taken  by  her  from  a  small  pan  or  cup 
set  down  about  a  quarter  of  an  inch  into  a  receiving  standard. 
While  she  was  scraping,  gently  as  she  says,  the  melted  wax 
from  the  applying  stick  on  the  edge  of  the  cup,  it  upset  and 
severely  burned  her.  The  jury  disagreed  and  later  the  defend- 
ant, although  it  had  not  so  moved  at  the  close  of  the  evidence, 
'^applied"  for  a  dismissal  of  the  complaint,  and  it  was  so 
ordered,  and  the  plaintiff  has  appealed  from  the  order  and 
judgment  thereon.  The  record  shows  no  exception,  but  order 
of  dismissal  was  made  on  June  29,  1911,  although  the  trial 
was  on  May  eleventh.  It  would  be  injustice  to  deny  a  review 
of  the  facts  by  reason  of  the  failure  to  file  an  exception  to  an 
order  so  made.  The  cup  and  holder  were  bought  in  the  open 
market,  and  were  of  a  kind  in  general  use.  Such  utensils  are 
"  generally  made  in  two  parts,"  as  defendant's  expert  stated. 
From  this  evidence  it  is  inferable  that  they  are  sometimes 
made  in  one  part,  although  defendant's  superintendent  of  the 
printing  department  stated  that  all  were  separable;  that  the 
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cup  was  brass  or  copper^  and  the  base  iron,  suggesting  an 
impossible  unity,  and  that  their  separability  was  for  the  pur- 
pose of  readily  cleaning  them.  If  this  evidence  be  accepted, 
the  disposition  of  the  case  was  correct,  even  though,  as  the 
witness  Boden  said,  a  cup  did  at  one  time  tip  with  her  and 
she  reix)rted  it.  But  there  is  evidence  for  the  plaintiff  that 
the  cup  produced  by  defendant  on  the  trial  was  not  the  cup 
she  was  using,  in  that  the  absent  one  had  a  deeper  flange,  which 
in  itself  is  not  sufficient  to  disturb  the  judgment,  and  that 
the  two  parts  of  all  cups  were  originally  united  so  as  to 
form  one  piece.  This  evidence  as  to  the  union  is  given  by 
the  forewoman  in  the  printing  department  until  within  six 
months  of  the  accident.  She  was  not  permitted  to  give  evidence 
of  repairs,  which  was  error,  as  it  may  be  that  it  would  have 
shown  that  the  parts  were  ref astened  after  the  separation  of 
them  indicated  by  her.  The  plaintiff,  as  she  says,  did  not 
know  that  the  parts  were  separable,  and  perchance  they  were 
not.  It  may  be  argued  that  the  evidence  preponderatingly 
shows  that  the  utensil  used  and  all  utensils  used  were  in  two 
parts;  but,  whatever  the  view  may  be  in  that  regard,  the  ques- 
tion was  in  the  first  instance  for  the  jury  whether  the  dish  was 
one  of  parts  originally  fastened  so  that  the  cup  could  not  tip, 
and  whether  through  the  defendant's  negligence  there  had  been 
failure  to  preserve  the  dish  in  its  intended  condition.  If  the 
repairs  had  upon  it  related  to  this,  evidence  of  the  same  was 
admissible,  otherwise  not. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  HmscHBERG,  Carr  and  EiCH,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Henry  J.  Washburn,  Respondent,  v.  John  T..  Rainier  and 
Paul  N.  Lineberger,  Appellants,  Impleaded  with  The 
Rainier  Company  and  Viola  C.  Rainier,  Defendants. 

Second  Department,  March  16, 1912. 

Debtor  and  creditor  —  transfer  of  assets  by  debtor  and  assumption  of 
debts  by  assignee  —  election  —  cMsertion  of  claim  against  assignee— 
when  directors  of  corporation  making  transfer  not  liable  to  creditor. 

A  Judgment  creditor  having  filed  a  proof  of  daim  against  a  bankrupt  cor- 
poration which  had  assumed  the  debts  of  his  original  debtor,  another 
corporation,  cannot  subsequently  bring  an  action  against  the  directors 
of  the  original  debtor  on  the  theory  that  they  had  no  right  to  sell  its 
assets  to  the  company  which  assumed  the  debt.  This,  because  the 
directors  were  not  parties  to  the  contract,  but  merely  trustees  for  their 
corporation,  and  were  not  the  plaintilTs  original  debtors,  and  also 
because  the  plaintiff  by  filing  the  claim  in  the  bankruptcy  proceedings 
affirmed  the  validity  of  the  transfer. 

Appeal  by  the  defendants,  John  T.  Rainier  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Nassau 
on  the  19th  day  of  June,  1911,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Kings  County  Special  Term. 

Don  B.  Almj/y  for  the  appellants. 

F.  W.  Sparks  [Roy  C.  Oasser  with  him  on  the  brief],  for 
the  respondent. 

Thomas,  J. : 

The  plaintiff  having  a  judgment  against  the  Rainier  Com- 
pany, on  April  7,  1909,  filed  a  proof  of  claim  based  thereon 
against  the  Rainier  Motor  Car  Company  in  bankruptcy.  Why 
a  judgment  against  the  first  company  should  or  could  be  filed 
against  the  second  company  is  explained  by  the  statement  in 
the  proof  of  claim,  ^^  that  the  consideration  of  said  debt  is  as 
follows:  Amount  of  a  judgment  secured  by  said  Washburn 
against  The  Rainier  Company  [describing  the  judgment] 
under  an  agreement  between  said  bankrupt  and  The  Rainier 
Company,  the  predecessor  of  the  said  bankrupt,  said  bankrupt 
assumed  and  agreed  to  pay  all  the  debts  of  The  Rainier  Corn- 
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pany,  of  which  this  is  one."  In  the  present  action  the  plaintiff 
ha3  recovered  a  judgment  against  the  appellants  for  breach  of 
duty,  in  that  they  participated  in  making  the  contract  upon 
which  the  proof  of  daim  is  based,  by  which  contract  the 
Bainier  Motor  Car  Company  sold  and  delivered  its  capital 
stock  to  or  in  behalf  of  the  Eainier  Company,  and  assumed  its 
debts,  specifically  the  plaintiff's  daim,  and  in  consideration 
thereof  took  over  all  of  the  property  of  the  Rainier  Company* 
That  is,  the  appellants,  directors  of  one  company,  made  a  con- 
tract for  it,  whereby  another  company  took  its  property  and 
assmned  its  debts,  and  a  creditor  of  the  first  company  took 
judidal  proceedings  to  collect  his  debt  from  the  second  com- 
pany, in  reliance  upon  the  contract,  and,  pending  the  same, 
recovered  damages  against  the  directors  for  wrongfully  mak- 
ing the  contract  without  his  consent.  The  contract  was  deemed 
rightful  to  justify  the  creditor  using  it  to  get  his  debt,  and  yet 
as  made  without  authority  for  the  purpose  of  recovering  dam- 
ages against  the  trustees  who  made  it.  The  question  is  not 
one  of  novation  or  concurrent  remedies  against  the  companies. 
If  the  plaintiff,  as  it  is  forcibly  argued,  may  under  the  doctrine 
presented  in  Lawrence  v.  Fox  (20  N.  Y.  268)  recover  the  debt 
from  either  or  both  companies  {Zeiser  v.  .CohUy  144  App.  Div. 
825),  yet  why  may  he  do  so  against  the  vendee,  the  Rainier 
Motor  Car  Company,  if  not  by  virtue  of  the  very  contract 
whereof  he,  in  tiiis  action,  accuses  the  appellants  of  breach  of 
duty?  If  there  are  two  debtors,  the  contract  that  adds  the 
second  one  must  be  valid.  But  if  it  is  valid,  it  is  because  the 
creditor  so  aflBrms  of  it.  If  those  who  made  it  did  so  in  con- 
travention of  the  creditor's  rights  under  Darcy  v.  Brooklyn  & 
N.  F.  Ferry  Co.  (196  N.  Y.  99),  yet  the  creditor,  of  whom 
they  were  not  regardful,  appropriates  it,  that  he  may  use  the 
debtor,  it  creates  and  its  property,  for  the  collection  of  his 
debt.  Hence  the  creditor  is  not  estopped  as  to  the  appellants 
because  he  does  or  may  pursue  the  vendor,  original  debtor,  and 
the  vendee,  the  assuming  debtor,  but  because  if  he  pursue  the 
vendee  he  affirms  the  action  of  the  agents  who  established  the 
very  right  and  relation  of  which  he  makes  use. 
There  is  much  discussion  of  novation,  which  negatives  the 
App.  Div.— Vol.  CXUX.        51 
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primary  liability  and  regards  an  obligation  liffcod    tiram    one 
person  and  placed  upon  another  by  the  concurrexxcjo  of  tte  t^^c> 
and  the  creditor.    But  it  is  quite  unimportant   lu&r^  w^hether 
there  has  been  such  novation*    That  would  involve   the  K^n- 
struction  of  the  agreement  as  between  the  partiee  ta  it  and  the  J 

creditor's  acts  respecting  it.    The  appellants  are  not  partial  to 
the  contract.    They  were  not  the  plaintiff's  debtors  originally 
nor  under  the  contract.    They  are  merely  trustees,  'who  for 
their  corporation  made  and  executed  a  contract,  and  T^ho  are 
accused  of  having  done  so  without  the  plaintiff's  consent.      And 
yet  the  plaintiff  has  made  himself  a  party  to  the  proceedings  in 
bankruptcy  of  a  corporation  that  could  only  be  his  d.ebtor  bj 
virtue  of  the  contract;  he  has  solemnly  sworn  in  th^tt  proceed- 
ing that  the  Rainier  Motor  Car  Company  is  "  justly  and  truly 
indebted  "  to  him  for  the  judgment  under  this  very agr^^^^^^*' 
that  such  company  is  the  successor  of  the  other,  and  thereby 
he  seeks  to  appropriate  the  assets  of  the  bankrupt  corporation 
to  his  debt.    But  now,  for  the  purposes  of  this  action,  lie  denies 
the  appellants'  authority  to  make  the  contract  or  any  ratifica- 
tion of  their  action.    What  they  did  he  appropriates;  in  that 
they  did  it,  he  takes  measures  to  thrive  by  it;  in  that    they 
should  not  have  done  it,  he  recovers  for  their  unauthorised 
doing  of  it.    He  would  recover  at  once  for  what  is  and  Tvhat 
should  not  have  been,  on  a  contract  existing  and  he<^J^^^^ 
should  not  exist,  for  acts  done  without  the  agency  and  .  ^^^^^^ 
as  if  within  the  agency.    Whatever  of  power  of  control  ^    JT^^ 
ant  in  bankruptcy  may  in  theory  have,  the  plaintiff  has.  ,^^ 
ever  may  be  reaped  from  participation  in  a  judicial  proo^^^^^^^^ 
the  plaintiff  is  seeking  and  may  obtain;  and  the  plaintii^^ 
for  himself  tiiis  status  after  full  knowledge  of  what  hi^^  ^^  ^^^^^^^^ 
done,  and  of  how  far  the  appellants  had  exceeded  their  ^/^^^   ^^^T^^ 
ity.    Such  action  by  the  plaintiff  was  an  affirmation  ^ 


validity  of  the  contract,  an  announcement  of  its  adopW  ,  _ 

Inm,  an  election  to  rely  on  it  to  gain  some  of  the  benefits  it^;^^"^^^:^^^ 

ised.    The  plaintiff  may  not  do  this  and  yet  recover  up^^^  j 

ground  that  it  should  not  have  been  made.     There  is  ai^u^^ 

tion  of  remedies,  and  thereby  an  approval  of  the  action  ok^::^ 

who  furnished  the  right  to  follow  the  debtor  and  its  profc^^-:^:^ 

The  plaintiff  cannot  be  heard  to  declare  his  non-assent    ^ 
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he  seizes  the  benefit^  to  assert  a  fraudulent  claim  while  he 
takes  what  he  may  of  its  product.  The  authorities  are  many, 
and  it  is  necessary  to  instance  few  of  them  particularly  perti- 
nent to  the  present  facts.  A  person  informed  of  facts  that 
would  authorize  the  rescission  of  a  contract  may  not  file  a  claim 
in  bankruptcy  in  afiSrmation  of  it,  and  later  rescind  it.  {Mat- 
ter of  Kenyoriy  156  Fed.  Eep.  863.)  He  cannot  become  a  party 
to  a  proceeding  in  bankruptcy  by  proving  his  debt  and  later 
reclaim  the  subject  of  his  debt  which  is  a  part  of  the  estate. 
{Standard  Varnish  Works  v.  Haydocky  143  Fed.  Rep.  818; 
Ormsby  v.  Dearborn^  116  Mass.  386;  Seavey  v.  Potter,  121  id. 
297;  Moller  v.  Tuska,  87  N.  Y.  166.) 

The  same  rule  prevails  when  a  creditor  by  his  act  ratifies  an 
assignment  for  the  benefit  of  creditors.  {Sweetser  v.  Davis, 
26  App.  Div.  898;  Droege  v.  Ahrens  &  Ott  Mfg.  Co.,  163  N.  Y. 
466.)  These  decisions  are  that  a  creditor  may  not  by  legal 
proceedings  affirm  one  relation  to  his  debtor^  or  the  latter's 
action  or  property^  and  later  recall  it  and  substitute  another 
relation.  If  a  trustee  in  contravention  of  his  trust  dispose  of 
his  trust  property,  the  beneficiary  can  elect  to  regard  the  act 
done  for  or  against  his  advantage^  but  he  cannot  assert  both. 
He  may  gain  the  proceeds  of  the  unauthorized  act,  but  that 
forecloses  subsequent  disclaiming  of  interest  in  it.  {Hine  v. 
Hine,  118  App.  Div.  585;  Washburn  y.  Benedict,  46  id.  484.) 

The  assets  of  the  Bainier  Motor  Company  did  constitute  a 
trust  fund  for  the  payment  of  the  plaintiff's  debt,  and  the 
transfer  of  them  was  illegal  as  to  the  plaintiff  in  the  absence 
of  his  consent.  {Darcy  v.  Brooklyn  &  N.  Y.  Ferry  Co., 
supra.)  But  the  res,  that  should  have  been  reserved  in  the 
title  of  the  debtor,  was  transferred  to  another  upon  a  promise 
that  it  would  pay  the  plaintiff;  the  plaintiff  pursued  the  vendee 
in  legal  proceedings  and  sought  to  recover  his  share  of  the  res, 
not  because  he  was  following  it  as  fraudulently  transferred, 
but  rather  as  rightfully  transferred,  basing  his  right  to  share 
in  it  upon  the  promise  of  the  second  company  to  pay  him. 
There  was  the  consent.  There  was  the  approval  of  the  act  of 
the  trustees^  and  an  acceptance  of  its  benefit,  which  precludes 
the  present  accusation  of  wrong.  {Terry  v.  Munger,  121 
M.  Y.  161.)    The  usual  rule  is  that  an  action  against  a  person 
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for  a  breach  of  trust  is  barred  by  the  beneficiary's  acqiiiescence 
in  the  unauthorized  act  {Sherman  v.  Parish,  53  N.  Y.  483, 
492),  and  thata  cestui  que  trustmskj  not  allege  that  an  act  is  a 
breach  of  trust  done  under  his  sanction,  either  by  previous  con- 
sent or  subsequent  ratification.  {Butterfield  y.  Couring,  112 
N.  Y.  486.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenes,  p.  J.,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs   to  abide 
the  event. 


Sarah  J.  Trieber,  as  Executrix,  etc.,  of  Whjjam  Trieber, 
Deceased,  Respondent,  v.  New  York  and  Queens  County 
Railway  Company,  Appellant. 

Second  Department,  March  15,  1912. 

Damages  —  action  to  recover  for  death  caused  by  negligence — verdict 
not  excessive  — practice  — motion  to  set  aside  assessment  of  damages 
—  discretion  —  appeal — review  of  discretion — evidence  not  going 
to  damages  —  privUege  —  communications  made  to  physician  — 
waiver. 

A  verdict  of  $15,000  for  the  death  of  a  man  sixty  years  of  age  who  had  been 
earning  $80  a  week  as  an  architectural  draftsman  and  had  been  doings 
other  business  and  who  left  surviving  a  widow  and  two  grown  daugh- 
ters, one  of  whom  lived  with  her  parents,  though  large,  is  not  excessive. 

Where  after  judgment  absolute  for  the  plaintiff  has  been  rendered  by  the 
Court  of  Appeals  on  the  defendant's  stipulation  and  subsequently  the 
damages  of  the  plaintiff  have  been  assessed  under  section  194  of  the  Code 
of  Civil  Procedure,  it  is  improper  for  the  defendant  to  move  to  set  aside 
the  verdict  on  the  Judge's  minutes  and  for  a  new  trial  under  section  999 
of  the  Code  of  Civil  Procedure. 

It  seems  J  however,  that  such  motion  maybe  treated  as  one  to  set  aside  the 
inquisition  and  may  be  considered  by  the  court  in  its  discretion* 

Such  motion  to  set  aside  the  inquisition  will  not  be  granted  merely  for 
the  admission  or  exclusion  of  evidence  unless  it  appear  that  the  enror 
defeated  the  ends  of  Justice. 

The  discretion  of  the  trial  court  in  granting  or  denying  a  motion  to  set 
aside  such  inquisition  is  reviewable  by  the  Appellate  Division,  but  not 
by  the  Court  of  Appeala 
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Ah  order  refusing  to  set  aside  the  hiqoisition  will  be  affirmed  on  appeal, 
where  no  improper  evidence  was  admitted  on  the  question  of  damages. 

The  privilege  of  communications  made  by  a  x>atient  to  his  physician  in 
his  professional  capacity  created  by  section  834  of  the  Ck>de  of  Civil  Pro- 
cedure is  not  for  the  benefit  of  the  physician,  but  for  that  of  the  patient, 
and  may  be  waived  by  him,  or,  after  his  death,  by  his  personal 
representative. 

The  error  of  a  trial  court  in  refusing  to  compel  a  physician  to  disclose  com- 
munications received  from  a  patient  is  not  reversible  error,  even  if  there 
has  been  an  express  waiver  on  behalf  of  the  patient,  unless  the  evidence 
sought  was  material  to  the  issues. 

On  an  inquisition  to  assess  damages  for  a  death  caused  by  negligence  it  is 
not  reversible  error  for  the  court  to  refuse  to  allow  the  decedent^s  physi- 
cian to  be  questioned  by  the  defendant  as  to  the  decedents  physical 
condition  five  or  six  years  before  the  accident,  where  the  form  of  the 
question  was  not  specific  enough  to  indicate  that  it  was  sought  to 
show  tliat  he  was  permanently  injured  in  health. 

Jbnks,  p.  J.,  dissented,  with  opinion. 

Appeal  by  the  def endant^  The  New  York  and  Queens  County 
RaUway  Company,  from  an  order  of  the  Supreme  Court,  made 
at  the  Queens  Coimty  Trial  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  15th  day  of  Jime, 
1911,  denying  the  defendant's  motion  to  set  aside  a  verdict  of 
$16,000  in  favor  of  the  plaintiflF  and  for  a  new  trial. 

O.  B,  Hanavan  [Bayard  H,  AmeSy  Walter  Henry  Wood 
and  James  L.  Qtuzckenbush  with  him  on  the  brief],  for  the 
appellant. 

Aaron  P.  Jetmore  [Frederick  J.  Oardenhire  with  him  on 
the  brief],  for  the  respondent. 

Cabr,  J. : 

The  plaintiff  has  recovered  judgment  in  the  sum  of  $15,000 
damages  and  costs,  etc.,  making  in  all  $18,626.16.  The  action 
was  brought  to  recover  damages  for  the  death  of  plaintiff's 
husband  through  the  negligence  of  the  defendant.  On  the 
first  trial  there  was  a  judgment  for  the  defendant;  on  appeal 
to  this  court  this  judgment  was  reversed  and  a  new  trial 
granted  (134  App.  Div.  661).  The  defendant  gave  a  stipula- 
tion for  judgment  absolute  and  appealed  to  the  Court  of 
Appeals,  where  the  judgment  of  this  court  was  affirmed 
(201  N.  Y.  520).    The  case  then  came  back  to  Trial  Term  for 
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an  assessment  of  damages  imder  section  194  of  the  Code  of 
Civil  Procedure.     The   decedent  was  sixty  years  of  age;  he 
left  a  widow  and  two  grown-up  daughters,  one  of  whom  was 
married,  the  other  living  at  home  with  the  parents.    He  was 
an  architectural  draftsman,  earning  $30  a  week  from  the 
city  of  New  York  and  doing  a  httle  outside  business.    Accord- 
mg  to  the  plaintiff's  proofs  he  was  in  ordinary  health  but 
sUghtly  lame  in  the  left  leg.     The  defendant   attempted  to 
prove  that  he  was  in.  poor  health  and  afliicted  or  threatened 
with  a  paralysis  or  locomotor  ataxia.    The  jury  awarded  dam- 
ages of  $15,000.    It  was  a  large  verdict  and  the  trial  court  so 
thought.     It  was  not  so  large  as  to  indicate  passion  or  preju- 
dice, and  we  should  not  attempt  to  disturb  it  on  that  ground 
alone.     We  have  sustained  verdicts  as  large  under  similar  cir- 
cumstances.    [Boyce  v.  New  York  City  Railway   Co.,  126 
App.  Div.  248,  258.)    The  defendant  moved  to  set  aside  the 
verdict  on  the  judge's  minutes  and  for  a  new  trial  under  sec- 
tion 999  of.  the  Code  of  Civil  Procedure.    This  practice  was  not 
proper  on  an  inquisition  of  damages.     {Bossout  v.  Borne,  W.  dt 
O.  B.  B.  Co.y  131  N.  Y.  37.)    The  court,  however,  treated  the 
motion  as  one  to  set  aside  the  inquisition,  and  as  such  one 
addressed  to  its  discretion  and  after  consideration  denied  the 
same.    For  this  practice  there  is  precedent,  although  the  prac- 
tice under  such  circumstances  is  not  prescribed  expressly  by  the 
Code  of  Civil  Procedure.    As  pointed  out  in  Bossout  v.  Bom, 
W.  &  O.  B.  B.  Co.  {supra),  such  a  motion  is  addressed  to  the 
discretion  of  the  court  and  is  to  be  determined  according  to  the 
ends  of  justice,  and  it  will  not  be  granted  as  a  new  trial  would 
be  for  the  mere  admission  of  improper  evidence  nor  merely 
because  competent  evidence  was  excluded.    It  must  appear  that 
the  admission  or  exclusion  of  such  evidence  defeated  the  ends  of 
justice.     {Ward  v.  Haighi,  3  Johns.  Cas.  80;  Sharp  v.  Dusen- 
bury,  2  id.  117.)     The  exercise  of  discretion  by  the  court  in 
granting  or  denying  the  motion  to  set  aside  the  inquisition  is 
reviewable  in  this  court  although  not  reviewable  in  the  Court  of 
Appeals.    {Bossout  v.  Borne,  W.  &  O.  B.  B.  Co.,  supra;  Bassett 
V.  French,  155  N.  Y.  46;  Lewin  v.  Lehigh  Valley  B.  B.  Co.,  169 
id.  336.)    With  the  record  of  the  inquisition  before  us  we  are 
unable  to  find  that  any  improper  evidence  was  admitted  on  the 
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^Tieetion  of  damages.    It  is  claimed^  however,  that  competent 
^^^nd  proper  evidence  offered  by  the  defendant  was  excluded. 
Several  instances  of  such  exclusion  are  cited,  but  only  one  of 
"fcl^^xii  is  serious  enough  for  present  consideration.    The  defend- 
^tn-t  called  one  Dr.  Fitch,  who  had  attended  the  decedent  some 
fi^v-o  or  six  years  before  the  accident.    He  was  questioned  by 
'fcb.o  defendant's  counsel  as  follows:  "  You  have  testified  that  in 
3-^OS  or  1903  you  treated  Mr.  Trieber;  will  you  state  what  you 
"treated  him  for  at  that  time  f "    The  witness  refused  to  answer, 
olairoing  that  it  would  be  improper  to  disclose  information 
acquired    by  him  in  his  professional  capacity.     The  court 
d.ocliiied  to  compel  the  witness  to  answer  unless  there  was  an 
^^xrpress  waiver  by  the  plaintiff.    While  no  formal  objection 
^w^as    made  by  the  plaintiff,  there  was  at  the  same  time  no 
^xrpress  waiver  made,  and  the  question  remained  unanswered. 
It  is  true  that  the  privilege  claimed  by  the  physician  did  not 
"belong  to  him  but  to  the  patient,  and  could  have  been  waived 
\yy  the  personal  representative,  the  plaintiff.     (Code  Civ.  Proc. 
§§  834,  836.)    At  the  same  time,  though  technically  the  physi- 
oi£kzi  was  claiming  a  right  which  he  did  not  possess,  yet  a  refusal 
l>y  the  ooixrt  to  compel  I^itt^  to  answer  would  not,  even  on  a 
trial  wher«  there  had  been  an  express  waiver,  be  a  reversible 
erxx>p  unless  it  appeared  that  the  evidence  sought  was  material 
to  the  question  to  be  determined.    {Zimmer  v.  Third  Avenue 
-K.    22.  Co.  ,  No.  1,  36  App.  Div.  265,  272.)    Here  the  question 
related  to  a  condition  existing  some  five  or  six  years  before  the 
accident.       The  question  was  not  specific  enough  to  appear 
mateiiaL  on  its  face.     If  it  was  sought  to  show  that  the  dece- 
dent  was    then  permanently  impaired  in  health,  the  question 
Bhoxild  have  so  indicated.    As  the  question  was  put,  the  answer 
might  disclose  something  of  no  importance  whatever  to  the 
qixoBtiou  of  damages.    To  say  that  the  failure  of  the  court  to 
compel  the  witness  to  answer  this  question  was  against  the 
ends  of  justice  on  this  inquisition  of  damages  would  require 
soine  speculation  as  to  what  the  answer  would  have  been,  and 
-we  are  not  at  liberty  to  resort  to  spectilation  in  order  to  reverse 
tlie  decision  of  the  court  which  presided  over  the  inquisition. 
"NLoreover,  there  was  here  no  express  waiver.    Some  colloquy 
^took  pl^^  between  the  respective  counsel,  but  it  is  dear  that 
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the  plaintiff  and  her  oounsel  did   not  intend  to  waive  the 
provision  of  section  834  of  the  Code  of  Civil  Procedure. 
The  order  must  be  affirmed,  with  costa 

Burr,  Thomas  and  Woodward,  JJ.,  concurred;  Jenks,  P.  J., 
read  for  reversal. 

Jenks,  p.  J.  (dissenting): 

I  dissent.    I  think  that  the  learned  court  fell  into  reversible 
error  when  it  dealt  with  the  attempt  of  the  defendant  to  elicit 
the  testimony  of  the  physician,  as  detailed  in  the  opinion  of 
my  brother  C  arr.     The  privilege  asserted  by  the  physician  was 
that  of  his  patient  {Johnson  v.  Johnson^  14  Wend.  637;  Zim- 
mer  v.  Third  Ave.  R.  R.  Co.^  No.  ly  36  App.  Div.  272),  and  in 
this  case  of  the  representatives  of  the  patient.     I  think,  there- 
fore, that  the  assertion  of  privilege  should  have  been  made  at 
least  ultimately  by  them  (Wigm.  Ev.  §  2386),  and  that  they 
should  not  have  been  permitted  practically  to  stand  at  gaze  bj 
assertion  that  they  had  no  privilege.     The  witness  did  not 
refuse  to  answer  as  to  any  specific  ailment,  but  refused  to  name 
the  ailment  that  required  his  professional  services,  and  thereby 
indicated  that  his  refusal  was  absolute  and  general,  resting 
upon  the  professional  privilege  itself.    I  think  that  in  view  of 
this  attitude  the  defendant  was  not  required  to  go  forward  to 
question  the  witness  as  to  the  specific  ailment  which  the 
defendant  had  in  mind.     There  is  no  indication  that  the  dis- 
position of  the  court  of  the  inquiry  could  do  no  harm  to  the 
defendant,  as  was  the  case  in  Roche  v.  Nason  (186  N.  Y.  138) 
and  in  Zimmer  v.  Third  Ave.  R.  R.  Co.^  No.  1  {suprti).    Yet, 
before  we  can  disregard  the  rejection  of  competent  evidence,  it 
should  appear  that  such  rejection  could  not  have  legitimately 
affected  the  result.     (Baylies  N.  T.  &  Ap.  341,  342.)    Even  if 
the  learned  court  had  pressed  the  plaintiff  to  an  assertion  of 
the  privilege,  which  had  been  sustained,  it  would  not  have 
been  harmful,  for  no  inference  as  to  the  facts  thereby  excluded 
could  have  been  legitimately  drawn.     (Wigm.  Ev.  sapra^  and 
cases  cited.) 

Order  affirmed,  with  costs. 


Lilk 
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Wilbur E.  Lutes,  as  Administrator,  etc.,  of  Calvin  C.  Lutes, 
Deceased,  Bespondent,  v.  Town  op  Warwick,  Appellant. 

Second  Department,  March  8, 1912. 

Highways  —  negligence  —  action  for  personal  injuries  —  notice  to  town 
—  fidlure  to  state  time  and  place  of  accident  —  proof  not  justifying 
recovery. 

While  the  statute  requiring  the  plaintiff  intending  to  sue  a  town  for 
injuries  received  by  reason  of  a  defective  highway  to  serve  a  verified 
statement  of  the  causes  of  action  as  a  condition  precedent  thereto  does 
not  in  express  terms  require  the  notice  to  state  the  time  and  place  of 
injury,  a  notice  which  fails  to  do  so  is  defective. 

Action  against  a  town  to  recover  for  the  alleged  negligence  of  the  highway 
commissioner  in  failing  to  remove  bushes  or  limbs  of  trees  extending 
into  the  highway,  by  reason  of  which  the  plaintiff,  driving  upon  the 
highway  was  struck  in  the  eye  and  blinded.  Evidence  examined,  and 
heldf  insufficient  to  Justify  a  recovery. 

HiRSCHBBRa  and  Thomas,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  Town  of  Warwick,  from  a 
judgment  of  the  Supreme  Court  m  favor  of  the  plaintiff's 
intestate,  entered  in  the  ofl&ce  of  the  clerk  of  the  county  of 
Orange  on  the  10th  day  of  May,  1910,  upon  the  verdict  of  a 
jury  for  $3,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  6th  day  of  October,  1909,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

M.  N.  Kane  J  for  the  appellant. 

John  C.  R.  Taylor y  for  the  respondent. 

Burr,  J. : 

Defendant  appeals  from  a  judgment  recovered  by  Calvin  C. 
Lutes  for  personal  injuries,  and  from  an  order  denying  a 
motion  for  a  new  trial.  After  the  entry  of  judgment  the  said 
Calvin  C.  Lutes  died  intestate,  and  the  action  was  revived  and 
continued  in  the  name  of  plaintiff  as  his  administrator.  On 
August  11,  1907,  plaintiff's  intestate  was  riding  over  a  road 
within  the  boundaries  of  the  town  of  Warwick,  known  as  the 
Kimbers  Point  road.  He  occupied  the  left-hand  side  of  the 
third  or  rear  seat  of  a  canopy-top  wagon.    In  the  course  of 
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the  ride  something  came  in  contact  with  his  right  eye,  injur- 
ing it  to  such  an  extent  that  he  lost  the  sight  thereof.     On  the 
twenty-fifth  of  November  in  the  same  year  he  caused  to  be 
served  upon  the  supervisor  of  the  town  a  verified  statement  of 
his  claim,  in  which  he  fixed  the  place  of  the  accident  at  a  point 
about  600  feet  westerly  from  the  intersection  of  said  road  with 
a  railroad  running  from  Pine  Island  to  Sussex.    He  therein 
stated  that  the  injury  was  due  to  the  fact  that  he  was  ^^  struck 
in  the  right  eye  by  a  large  limb  or  branch  of  a  tree  or  large 
bush,  which  then  and  there  extended  for  a  great  distance  over 
the  travelled  path  of  said  highway."  Similar  statements  were 
contained  in  the  complaint.    Upon  the  trial  it  appeared  quite 
satisfactorily  that  at  the  point  indicated  in  said  notice  there 
were  neither  branches  of  trees  nor  bushes  overhanging  the 
highway,  so  as  to  be  a  menace  to  travelers  thereon,  and  said 
Lutes  thereupon  sought  by  the  testimony  adduced  in  his  behalf 
to  fix  the  place  of  the  accident  at  a  point  distant  nearly  a 
quarter  of  a  mile  from  the  railroad,  and  near  a  temporary 
bridge  constructed  over  a  ditch  to  enable  persons  to  drive  from 
the  adjoining  fields  onto  the  highway.     The  service  of  a  proper 
verified  statement  of  the  cause  of  action  is  a  condition  prece- 
dent to  plaintiff's  maintenance  thereof.    (Highway  Law  [Gfen. 
Laws,  chap.  19;  Laws  of  1890,  chap.  568],  §  16;  Reining  v.  City 
of  Buffalo,  102  N.  T.   308;   Curry  v.  City  of  BuffcUo,   135 
id.  866;  Thrall  v.  Cuba  Village,  88  App.  Div.  410.)     While 
the  statute  does  not  in  express  terms  require  that  the  time 
and  place  of    the   injury  shall  be  stated  in   the  notice,  we 
think  that  the  plain  purpose  thereof  is  not  fulfilled   in   the 
absence  of  such  statement.    {Purdy  v.  City  of  New  York, 
193  N.  Y.  521;    Quinn  v.    Town  of  Sempronius,    83  App. 
Div.   70;  Spencer   v.  Town    of  Sardinia,  42  id.  472.)    In 
the  Purdy  case  the  court  say,  construing  chapter  572  of  the 
Laws  of  1886:  "The  plain  purpose  of  this  statute,    and  of 
similar  provisions  in  the  charters  of  the  various  municipali- 
ties throughout  the  State,  is  to  guard  them  against  impo6i^<^ 
by  requiring  notice  of  the  circumstances  of  an  injury  upon 
which  a  claim  for  damages  is  made,  so  that  its  authorities  v^^^ 
be  in  a  position  to  investigate  the  facts  as  to  time  and  pc^^. 
and  decide  whether  the  case  is  one  for  settlement  or  litiga:,^^^ 
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Tile  statute  before  us,  reasonably  construed,  does  not  require 
*lioee  things  to  be  stated  with  literal  nicety  or  exactness,  but  it 
"^^^^s  require  such  a  statement  as  will  enable  the  miuiicipal 
authorities  to  locate  the  place  and  fix  the  time  of  an  accident." 
J-*  is  true  that  the  statute  then  under  consideration  specifically 
I>i>ovided  that  the  time  and  place  at  which  the  injuries  were 
^■^■^oeived  should  be  stated.    But  a  pleading  would  not  suffi- 
Oiontly  state  a  cause  of  action  if  it  omitted  to  specify,  in  gen- 
^-"^^^   terms  at  least,  the  time  when  and  the  place  where  the 
«<5oiderit  occurred.     Certainly  the  purpose  of  the  statute  would 
t>o  defeated  if  the  statement  of  the  cause  of  action,  served  upon 
.  ^  f  ^P^rvisor,  did  attempt  to  fix  the  place  of  the  accident,  and 
<ii<i  it  so  incorrectly  that  the  town  authorities  in  investigating 
*3^^   facte  would  be  entirely  misled  as  to  the  liability  or  non- 
liability of  the  town.     Eespondent  contends  that  the  character 
of  the  hig^liway  for  the  entire  distance  between  the  bridge  and 
tlx©    railroad  crossing  was  substantially  the  same,  and  that, 
tiieref ore,    no  prejudice  resulted  from  the  error  in  the  state- 
ment.    'We  think  that  the  evidence  fails  to  establish  this,  and, 
in.  addition,  that  the  evidence  introduced  in  behalf  of  plaintiff's 
intestate  does  not  fairly  justify  the  conclusion  that  it  was  an 
^"^^rhaugfing  branch  of  a  tree  which  came  in  contact  with  his 
eye.      Jj^  ^tie  first  instance  he  did  testify  that  "A  limb  of 
a    tree  strack,  I  think,  the  four  posts  of  the  wagon,  dodged 
^ic>TLg  from  one  to  the  other,  and  after  it  was  released  from  the 
middle  post  it  got  to  where  I  was  sitting  and  struck  me  in  the 
eye  'With  mighty  terrific  force.     It  struck  me  in  my  right  eye. 
Tlio    limb    csame  from  the  left  side  of  the  highway."    That  it 
^weL&  tlie  ov^erhanging  limb  of  a  tree  is  manifestly  his  conclusion, 
f  oir  lie  subsequently  says  that  he  did  not  see  it,  and  that  he  did 
not  txiow  ^virhether  it  was  the  limb  of  a  tree  or  a  part  of  a  bush. 
**  All    I  know  is  that  I  was  struck;    *    *    *    that  something 
liit    ine  in   the  eye."    His  wife,  who  was  in  the  wagon  with 
Ixim,  could  not  tell  whether  it  was  a  limb  of  a  tree  or  a  twig 
from  a  "bush.    It  seemed  to  her  that  it  came  from  above  the 
iwragon,  l^^t  she  could  not  tell.    His  brother,  Phineas,  who  was 
si;\bo  ai  passenger  in  the  wagon,  testified  in  the  first  instance  that 
sadd.  Xiti*®®  ^8«  struck  "  with  a  bush  that  scraped  along  on  the 
-^^-p  of  the  wagon,  and  worked  along  under  the  top."    He  does 
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add  that  he  judged  that  it  came  from  a  tree,  but  he  would  not 
say  positively  whether  it  did  or  not.    The  driver  of  the  wagon, 
who  sat  upon  the  front  seat  thereof,  and  who  was  called  as  a  wit- 
ness for  plaintiff;  testified  that  there  were  no  branches  of  trees 
hanging  over  the  highway  on  the  day  in  question.    He  said :  "  I 
did  not  see  whether  any  brush  or  limbs  of  any  kind  hanging 
over  the  highway  that  day  as  I  drove  through  there  struck  my 
wagon.    I  sat  in  the  front  seat.     I  did  not  hear  any  com- 
plaint of  limbs  striking  the  wagon.    I  heard  that  something  had 
struck  him  in  the  eye.''    He  further  said  that  just  before  they 
came  to  the  railroad  track  he  heard  someone  say,  "  that  a  fly 
did  something,  had  gotten  in  his  eye;  struck  him  in  the  eye. 
*    *    *    I  heard  someone  say  that  a  fly  had  struck  hixn  in  the 
eye.''    Prior  to  the  trial  of  the  action  said  Lutes    caused  a 
deposition  of  his  brother  Levi,  who  was  also  in  the  wagon  with 
him,  to  be  taken.    At  the  time  of  the  trial  Levi  was  desA^  and 
this  deposition,  taken  at  his  instance,  was  read  by  defendant. 
While  the  witness  testified  that  it  was  a  twig  which   came  in 
contact  with  his  brother's  eye,  he  also  testified  with  great 
positiveness  that  it  was  a  twig  from  a  bush  which  grew  at  the 
side  of  the  road.    He  further  testified  that  shortly  after  the 
accident  he  returned  to  the  scene  thereof  and  cut  off  the  end  of 
the  bush  and  preserved  it  to  be  used  as  an  exhibit  in  the  case. 
Thereafter  witnesses  called  for  the  defendant  testified  that  tb^ 
examined  and  foimd  the  stub  from  which  the  twig  had  been 
cut.     This  was  part  of  a  bush  growing  at  the  side  of  the  road, 
and  was  distant  660  feet  from  the  railroad  track,  or  about  the 
distance  named  by  Lutes  in  his  statement  of  the  cause  of  action 
which  he  served  upon  the  supervisor. 

The  learned  trial  court  charged  the  jury  as  follows:  ^**^^ 
claim  made  in  behalf  of  the  defense  is  that  if  the  plaintiff         ^^-^ 
hit  by  a  branch,  or  a  twig,  a  portion  of  a  branch,  he  was  ^_  ^O^  x 
hit  by  any  overhanging  branch  from  a  tree,  but  that  he        ^^^^  ^^ 
hit  by  a  twig  being  a  part  of  a  wayside  bush  which  stood>^    _  : 
some  four  feet  at  the  butt  from  the  nearest  wheel  track,  ^x 

traveled  roadway  there  being  necessarily  narrow,  as  it  1i  ii'M — ^^ 

be  between  those  trees,  and  which  bent  out  to  some  ext    

toward  the  beaten  track  so  that  a  carriage  driving  along  tl 
side  of  it  came  in  contact  with  it.    That  is  the  claim  made 
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behalf  of  the  defense.  I  instruct  you  in  the  line  I  have  said 
before,  if  that  is  the  way  the  accident  happened  there  is  no 
liability  here  on  the  part  of  the  defendant." 

Without  considering  all  of  the  evidence  offered  on  the  part 
of  the  defendant,  we  think  that  the  evidence  offered  on  the  part 
of  the  plaintiff  and  the  evidence  offered  on  the  part  of  the 
defendant  above  referred  to,  which  was  uncontradicted,  fails 
to  establish  by  a  fair  preponderance  thereof  that  plaintiff's  intes- 
tate was  struck  by  the  branch  of  a  tree  overhanging  the  high- 
way. If  that  is  so,  the  judgment  entered  upon  the  verdict 
cannot  be  sustained.  Defendant  contends  that  at  the  time  of 
the  happening  of  the  accident  there  was  no  statutory  obliga- 
tion upon  the  commissioner  of  highways  to  remove  bushes 
growing  upon  the  sides  of  the  highway,  and,  therefore,  under 
no  circumstances  would  the  town  be  liable  for  an  injury  result- 
ing in  consequence  thereof.  It  is  not  necessary  for  us  to  deter- 
mine this  question  at  the  present  time.  If  the  town  is  liable 
at  aU,  it  would  only  be  if  negligence  of  the  commissioner  of 
highways  in  connection  with  the  care  thereof  was  established. 
The  facts  and  circumstances  bearing  upon  the  question  of  neg- 
ligence in  connection  with  the  presence  of  bushes  at  the  side  of 
the  road  was  not  fully  presented  upon  the  trial  of  this  case. 
Under  the  ruling  of  the  trial  court  it  became  unnecessary  for 
defendant  to  do  this,  the  question  was  not  submitted  to  the 
jury,  and  they  have  made  no  finding  thereon. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
must  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

Jenks,  p.  J.,  and  Cabr,  J.,  concurred;  HmscHBERQ  and 
Thomas,  JJ.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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J.  L.  Emil  Schueler^  Appellant,  v.  Mary  Louise  Dooley, 

Respondent. 

Second  Department,  Marck  1,  1912. 

Beal  property  —  vendor  and  pnrcliaser — agreement  to  convey  free  of 
incumbrances  unless  vendee  elects  to  assume  liens  —  effect  of  failure 
of  vendee  to  state  intentions. 

Where  a  vendor  of  lands  agreed  to  convey  by  a  foil  covenant  deed  of  war^ 
ranty  free  of  incumbrances,  except  that  should  the  vendee  on  the  day 
of  closhig  title  desire  to  assume  any  liens,  the  amount  thereof  should  be 
deducted  firom  the  purchase  price,  the  vendor  was  entitled  to  wait  until 
the  day  of  passing  title  to  learn  whether  the  vendee  desired  to  assume 
existing  liens,  and  where  the  vendee  failed  to  disclose  his  intention  until 
that  day  the  vendor  was  entitled  to  a  reasonable  time  thereafter  in 
which  to  remove  the  incumbrances. 

Hence,  where  neither  'party  claimed  default  as  against  the  other  on  the 
day  set  for  passing  title,  it  is  error  in  an  action  by  the  vendee  to  recover 
earnest  money  paid  to  submit  the  issue  as  to  whether  the  vendor  was 
in  default. 

Woodward  and  Rich,  JJ.,  dissented. 

Appeal  by  the  plaintiflf,  J.  L.  Emfl  Schueler,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  8th 
day  of  October,  1910,  upon  the  verdict  of  a  jury,  and  sAao  from 
an  order  entered  in  said  clerk's  office  on  the  30th  day  of  Sep- 
tember, 1910,  denying  the  plaintiflPs  motion  for  a  new  trial 
made  upon  the  minutes. 

Peter  R.  OatenSy  for  the  appellant. 

Clarence  Edwards  [Joseph  J.  Tuohy  with  him  on  the  brief], 
for  the  respondent. 

Per  Curiam: 

The  vendor  had  agreed  to  give  a  full  covenant  deed  of  war- 
ranty of  the  premises  free  from  incumbrances,  '^except  that 
should  the  party  of  the  second  part  desire  on  the  day  of  closing 
title,  to  assume  any  mortgage  or  mortgages  that  may  be  liens 
on  said  premises,  and  taxes  or  assessments,  then,  and  in  that 
event  the  amount  of  said  mortgage  and  taxes  together  with 
accrued  interest  to  said  date  of  delivery  of  deed  shall  be  deducted 
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from  fhe  balance  of  said  purchase  price  (it  being  mutually 
imderstood  and  agreed  by  the  parties  hereto  that  all  previous 
contract,  writings,  agreements  and  imderstandings,  written  or 
oral  are  merged  in  and  superseded  by  this  agreement)^  and 
which  deed  shall  be  delivered  on  the  28th  day  of  January,  1907, 
at  1  o'clock  P.  M.,  at  the  office  of  Joseph  J.  Tuohy,  No.  28  Jack- 
son Avenue,  in  Long  Island  City,  Queens  Coimty,  New  York, 
and  it  is  imderstood  that  the  stipulations  aforesaid  are  to  apply 
to  and  bind  the  heirs,  executors,  administrators  and  assigns  of 
the  respective  parties." 

No  one  claimed  at  the  trial  that  on  the  28th' day  of  January, 
1907,  the  vendor  was  in  a  position  to  give  the  title  which  she  had 
contracted  to  give,  that  is,  free  from  incumbrances.  There 
was  no  requirement  in  the  contract  that  the  vendee  should  give 
any  notice  to  the  vendor  as  to  the  mortgages,  etc.,  prior  to  the 
day  on  which  the  title  was  to  close.  Therefore,  neither  of  the 
parties  to  the  contract  was  in  default  on  that  day,  because  the 
courts  would  read  into  the  contract  a  provision  that  the  vendor 
was  entitled  to  wait  imtil  the  closing  day  to  learn  from  the 
vendee  whether  he  would  assume  the  incumbrances,  and  was 
likewise  entitled  to  a  reasonable  time  thereafter  to  remove  the 
incumbrances  if  the  vendee  failed  to  disclose  his  intentions  on 
that  point  until  the  closing  day.  Neither  party  claimed  as 
against  the  other  a  default  on  that  day.  It  was  error,  there- 
fore, for  the  trial  court  to  submit  to  the  jury  as  a  question  of 
fact  to  determine  whether  the  plaintiff  was  in  default  on 
January  28,  1907. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Thomas  and  Carr,  J  J.,  concurred;  Woodwabd 
and  Rich,  JJ.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Jennie  Brady,  as  Administratrix,  etc.,  of  John  C.  Brady, 
Deceased,  Appellant,  v.  The  City  op  New  York  and  Others, 
Respondents,  Impleaded  with  Edbon  Electric  Illuminat- 
ing Company  of  Brooklyn,  Defendant. 

GuiSEPPE  DiCrescenti,  as  Administrator,  etc.,  of  Cosmo 
DiCrescenti,  Deceased,  Appellant,  v.  The  Crrsr  of  New 
York  and  Others,  Respondents,  Impleaded  with  Edison 
Electric  Illuminating  Company  op  Brooklyn,  Defendant. 

Second  Department,  March  15,  1912. 

Negligence — injury  caused  by  caving  in  of  sewer  excavation  —  evi- 
dence —  prospective  liability  of  city  contractor  and  gas  company. 

Separate  actions  against  the  city  of  New  York,  a  municipal  contractor 
engaged  in  constructing  a  sewer,  and  a  gas  company  as  codefendants  to 
recover  for  the  death  of  a  child  who  fell  into  the  sewer  excavation  when 
the  street  caved  in  subsequent  to  an  explosion,  and  also  to  recover  for 
the  death  of  an  employee  of  the  contractor  working  in  the  excavation 
at  the  same  time.  Evidence  examined,  and  Tield,  that  in  the  action  to 
recover  for  the  death  of  the  child  nonsuits  as  against  the  contractor 
and  the  city  should  be  reversed  while  a  nonsuit  as  to  the  gas  company 
should  be  affirmed; 

That  in  the  action  to  recover  for  the  death  of  the  employee  a  nonsuit  as 
to  the  contractor  should  be  reversed  while  a  nonsuit  as  to  the  city 
should  be  affirmed. 

Appeals  by  the  plaintiff,  Jennie  Brady,  as  administratriy, 
etc.,  and  Guiseppe  DiCrescenti,  as.  administrator,  etc.,  in  the 
above-entitled  actions,  from  separate  judgments  of  the  Supreme 
Court  in  favor  of  the  defendants,  one  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  Kings  on  the  5th  day  of  May,  1911, 
upon  the  dismissal  of  the  complaint  as  to  the  defendants  the  City 
of  New  York  and  Brookljoi  Union  Gas  Company  by  direction 
of  the  court  at  the  close  of  plaintiffs'  case;  the  other  entered 
in  said  clerk's  office  on  the  8th  day  of  May,  1912,  upon  a  dis- 
missal of  the  complaint  as  to  the  defendants  Bodgers  and 
Hagerty,  and  also  from  orders  entered  in  said  clerk's  office  on 
the  81st  day  of  August,  1911,  denying  the  plaintiffs'  motions 
for  new  trials  in  said  actions. 

William  H.  Qriffin  [Martin  T.  Manton  with  him  on  the 
brief],  for  the  appellants. 
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James  D.  Bell  [Frank  Julian  Price  and  Archibald  B. 
Watson  with  him  on  the  brief],  for  the  respondent  city  of  New 
York. 

Frank  Vemer  Johnson  [Amos  H.  Stephens  with  him  on  the 
brief],  for  the  respondents  Eodgers  and  Hagerijy. 

Thomas,  J. : 

The  appellants,  dismissed  when  they  rested  at  the  trial 
severally  representatives  of  two  persons  killed,  one  a  child 
playing  on  the  street,  and  the  other  a  workman  in  an  excava- 
tion for  a  sewer  in  the  street,  charged  culpable  negligence 
against  the  city  of  New  York  and  Eodgers  and  Hagerty ,  its  con- 
tractors to  make  the  sewer,  as  well  as  the  Brooklyn  Union  Gas 
Company,  whose  pipes  were  suspended  in  the  excavation,  but 
against  whom  the  appeal  unquestionably  fails.  The  excava- 
tion in  Gold  street,  in  width  eighteen  feet,  occupied  most  of 
the  roadway,  while  its  depth  was  from  forty-five  to  forty-seven 
feet  and  its  length  some  one  hundred  and  thirty-five  feet.  Its 
sides  were  sheathed  and  at  intervals  of  five  and  one-half  feet 
for  its  entire  length  cross  braces,  some  ten  inches  square,  rose 
with  intervening  spaces  nine  or  ten  feet.  From  beams  on  the 
surface  of  the  excavation  were  suspended  the  lines  of  gas 
pipes  and  electric  wires.  As  the  work  advanced  the  com- 
pleted portion  of  the  excavation  so  far  as  convenient  was  filled, 
the  beams  that  interfered  with  the  advancing  work  were 
removed,  as  this  enabled  a  form  in  use  to  be  pushed  forward. 
At  the  time  of  the  accident  the  men  had,  through  a  distance 
of  some  sixty  feet,  removed  beams  two  tiers  from  the  bottom 
of  the  sewer,  when  the  timbering  before  or  after  an  explosion 
fell  in,  and  the  land  adjacent  to  the  excavation,  including  por- 
tions of  the  sidewalk,  was  drawn  in  for  its  entire  length.  The 
respondents'  position,  as  understood,  is  that  no  cause  of  action 
in  favor  of  either  plaintiff  is  proved  against  anybody,  inas- 
much as  the  cause  of  the  ruin  is  not  known.  The  child,  whose 
case  is  first  considered,  in  rightful  use  of  the  street,  was  killed 
because  the  sidewalk  on  which  he  stood  was  drawn  into  the 
excavation.  Such  an  engulfment  is  so  abnormal  that  the  per- 
sons responsible  for  the  excavation  and  the  appropriation  of 
App.  Div.— Vol.  CXTJX.       52 
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the  street  therefor  should  make  proof  of  such  caxe  as  would 
meet  the  presumption  of  negligence  raised  by  the  ruinous 
invasion  of  the  public  way.  When  sidewalks  so  disappear,  due 
lateral  support  against  the  excavation  is  obviously  absent,  and 
whoever  is  shown  to  have  been  responsible  for  the  work  should 
explain  why  what  the  law  requires  to  be  done  for  such  support 
was  not  afforded.  Hence,  when  the  plaintiff  Brady  showed 
the  happening,  the  city  primarily,  and  any  one  co-operating 
with  it  in  the  work,  were  put  to  proof.  But  the  plaintiff  made 
more  proof,  and  what  more  she  made  as  it  is  claimed  by  the 
respondents,  leaves  the  plaintiff's  case  unproved.  So  the  next 
inquiry  is  whether  the  presumption  of  negligence  is  lost  by  the 
evidence  received.  The  uncontradicted  facts  leave  the  gas 
company  without  fault.  What,  then,  of  the  city  and  its  con- 
tractors ?  The  contractors  are  shown  to  have  shored  efficiently 
the  sides  of  the  excavation  until  the  time  in  question.  What, 
then,  caused  the  fall?  It  was  either  the  explosion  of  gas,  the 
removal  of  too  many  timbers,  or  the  removal  of  too  many  tim- 
bers in  conjunction  with  defective  timbers  left.  It  was  a  ques- 
tion of  fact  whether  the  cause  was  explosion  or  defective  opera- 
tion and  material.  There  is  much  evidence  from  which  a 
jury,  in  case  of  submission  to  it,  could  justly  find  that  the  tim- 
bers first  gave  way  and  carried  with  them  the  pipes  and  elec- 
tric wires.  If  the  falling  of  the  timbers  was  the  proximate 
cause,  then  the  evidence  of  the  timbers  removed  and  the  weak- 
ened condition  of  some  of  the  timbers  left,  by  reason  of  holes 
and  rottenness,  if  such  the  jury  found  to  be  the  case,  strength- 
ens the  presumption  of  negligence,  and  even  in  the  absence  of 
such  presumption,  based  upon  the  rule  of  res  ipsa  loquitur, 
would  have  justified  the  jury  in  finding  that  the  persons 
responsible  for  the  care  of  the  place  were  negligent.  But  what 
if  the  jury  found  that  the  explosion  was  the  proximate  cause? 
Would  the  rule  res  ipsa  loquitur  apply  so  as  to  require  proof 
of  due  care  to  counteract  the  presumption  ?  Explosion  on  pri- 
vate property  was  not  deemed  prima  facie  evidence  of  negli- 
gence as  to  persons  injured  without  its  limits  {Cosulich  v. 
Standard  Oil  Co.,  122  N.  T.  118),  and  it  may  be  that  if  gas 
pipes,  as  usuaUy  laid,  exploded,  such  holding  would  apjdy 
even  as  to  persons  injured  on  the  street.    But  here  it  is 
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shown  that  the  gas  pipes  were  removed  from  a  uniform  and 
solid  support  in  the  earth  and  hung  on  supports  placed  at 
intervals  and  in  prozimity  to  electric  wires  similarly  removed 
from  ground  covering  and  support,  and  that  there  was  a 
noise  like  an  explosion,  which  flames  of  fire  followed.  That 
state  of  facts  would,  in  absence  of  explanation,  permit  the 
inference  that  what  was  imbedded  and  so  protected  had  been 
exposed  to  possible  bending  or  breakage  at  the  joints,  or  had  been 
uncovered  so  as  to  permit  gas  to  leak  into  the  air  in  case  the 
disturbed  pipes  were  defective,  and  that,  too,  in  the  neighbor- 
hood of  electric  mains.  Such  facts  joiQed  to  an  explosion  would 
be  sufficient  evidence  of  negligence  in  the  case  of  injury  to  a 
person  on  the  street  and  demand  evidence  of  requisite  care  on 
the  part  of  responsible  parties.  The  streets  are  made  for  the 
people,  and  it  would  be  an  iQtolerable  burden,  in  the  case  of  a 
sidewalk  undermined  by  explosion  of  pipes  and  wires  hung  on 
temporary  supports,  to  compel  the  injured  or  the  survivors  of 
the  dead  to  explain,  after  examination  in  the  wreck  and  debris, 
what  the  support  was  and  why  the  maintenance  was  defective. 
The  actors  knew  the  facts  and  should  give  evidence  that  no 
fault  of  their  own  caused  the  upheaval.  But  it  is  not  neces- 
sary to  state  in  this  case  that  the  mere  explosion  is  sufficient, 
inasmuch  as  such  explosion  in  association  with  such  facts  as  I 
have  detailed,  if  the  jury  found  them  to  exist,  made  suchjprtma 
fdcie  case  of  negligence  as  to  require  proof  of  due  care  in  the 
support  of  the  pipes  and  inspection  of  their  condition.  But 
does  the  foregoing  apply  against  the  city  as  well  as  its  con- 
tractors t  It  applies  to  the  contractors,  for  what  was  done  they 
did,  and  if  the  nature  of  the  work  required  something  omit- 
ted it  was  their  duty  to  supply  it.  The  contract  between  them 
does  not  appear,  but  it  is  inferable  that,  as  the  contractors 
undertook  to  do  the  work,  they  assumed  to  do  it  in  a  proper 
way  and  with  proper  protections.  The  work  was  lawful,  it 
was  not  inherently  dangerous,  nor  did  the  injury  result  essen- 
tially £rom  the  nature  of  the  work,  but  from  the  method  of 
doing  it.  But  the  city  was  not  relieved  of  care  that  the  surface 
of  the  street  and  sidewalks,  so  far  as  use  of  them  was  permit- 
ted, be  kept  reasonably  safe,  nor  do  I  consider  that  the  city 
could  entirely  shut  its  eyes  to  the  way  the  work  was  carried 
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on,  but  rather  that  some  fair  aac^rtammeat  and  inspection  of 
melhods  and  conditions  should  accompany  the  work.  This 
duty,  it  may  be  assumed,  was  done  as  to  the  method  of  shoring 
adopted,  which  had  to  the  time  proved  sufBicient.  But  it  could 
not  be  fairly  expected  that  the  city  would  watch  each  detail  of 
the  work — for  instance,  the  removal  of  beams  from  time  to 
time  as  the  work  advanced.  There  is  evidence  of  defective 
beams  rotten  in  places,  but  the  proof  in  that  regard  is  not  suffi- 
cient to  show  negligence  on  the  part  of  the  city  in  inspection. 
That  would  require  a  minute  examination  of  material  and 
operation  that  would  place  far  too  great  burden  upon  a  munic- 
ipality in  its  relation  to  an  independent  contractor  in  a  work 
like  the  present  one.  The  city  has  a  duty  respecting  obstruc- 
tions in  the  street,  and,  as  I  consider,  it  cannot  excavate  or 
undermine  streets  or  delegate  the  power  to  others  to  do  so, 
regardless  of  the  intrinsic  danger  or  danger  arising  from  the 
nature  of  the  work,  or  from  the  general  methods  of  doing  the 
work,  but  it  is  not  required  to  inspect  timbers  stick  by  stick, 
or  follow  operatives  as  they  erect  or  remove  them,  nor,  if  the 
general  method  of  supporting  gas  pipes  and  wires  is  not 
proven  negligent,  is  it  obliged  primarily  to  keep  up  such  a 
system  of  inspection  as  would  make  it  liable  upon  proof  of 
explosion  of  gas.  The  contractors  are  the  persons  in  imme* 
diate  charge,  and  the  explanation  rests  upon  them  to  show 
that  they  did  what  requisite  prudence  required.  Therefore,  no 
liability  on  its  part  is  proven,  or  evidence  thereof  adduced 
in  either  liie  Brady  or  DiCrescenti  case.  But,  in  the  Brady 
case,  the  issue  as  regards  the  contractor  should  have  been 
left  to  the  jury  in  that  (1)  the  engulfment  of  the  sidewalk 
under  the  facts  proven  raised  a  presumption  of  negligence, 
and  this  is  so  whether  it  was  caused  initially  by  the  fall 
of  the  timbers  or  the  explosion;  (2)  because  the  evidence  of 
the  removal  of  the  timbers,  and  the  condition  of  some  of 
those  left,  was  sufficient  to  require  tiie  submission  of  the 
contractor's  negligence  to  the  jury.  This  court  at  this  time 
may  not  consider  the  weight  of  the  evidence.  Hence,  discus- 
sion of  the  credibility  of  the  witnesses  for  the  plaintiff  is 
inopportune.  Thus  far  the  question  of  the  submission  of 
the  contractor's  liability  to  the  jury  has  related  to  the  case  of 


Digitized  by 


Google 


Brady  v.  City  of  New  TomL  821 

App.  Div.]  Seoond  Department,  March,  1912. 

the  person  on  the  street.  Is  the  case  of  the  servant  different  ? 
Should  the  court  charge  the  jury  that  the  falling  in  of  the 
excavation  raises  as  to  the  servant  a  presumption  of  negli- 
gence t  It  may  be  noticed  that  the  servant  was  not  making  a 
safe  place  less  safe,  or  subjecting  it  to  increased  danger,  but 
was,  as  a  concrete  man,  lining  a  sewer  in  a  place  prepared 
for  him  by  excavation,  and  was  entitled  to  have  due  prepara- 
tion for  his  work  by  the  master  in  the  support  and  inspection 
of  the  pipes  and  the  maintenance  of  the  suitable  timbers. 
{Kranz  v.  Lang  Island  R.  Co.,  123  N.  T.  1;  Schmii  v.  Oilleuy 
41  App.  Div.  302.)  But  the  fall  itself  did  not  declare  negli- 
gence, as  it  was  not  a  structure  like  a  trestle  carrying  a 
permanent  tramway,  considered  in  Bistau  v.  Coe  Co,  (120 
App.  Div.  478;  affd.,  193  N.  Y.  630).  It  was  not  an  appliance 
like  a  scaffold,  the  fall  of  which  in  itself  has  long  been 
regarded  sufficient  evidence  of  negligence  {Stewart  v.  Fergur 
sorij  164  N.  Y.  553;  Solarzr.  Manhattan  B.  Co.j  8  Misc.  Rep. 
656;*  affd.,  155  N.  Y.  645),  even  though  a  plank  from  it  fell 
upon  a  servant  {lesief  v.  N.  F.  C.  dt  H.  R.  R.  R.  Co.,  102 
App.  Div.  168);  it  does  not  suggest  negligence  as  did  the  ledge 
on  the  edge  of  a  deep  place  used  as  a  way  in  a  mine  and  giv- 
ing way  under  a  servant  {Lentino  v.  Port  Henry  Iron  Ore 
Co,^  71  App.  Div.  466)  or  the  falling  roof  on  which  servants 
were  privileged  to  walk.  {Muhlens  v.  Obermeyer  dt  Liebmanny 
83  id.  88.)  The  rule  of  res  ipsa  loquitur  was  early  applied  to 
persons  injured  in  the  street  from  objects  falling  therein  upon 
travelers,  as  in  Mullen  v.  St.  John  (57  N.  Y.  567),  which  was 
followed  by  Volkmar  v.  Manhattan  R.  Co.  (134  id.  418),  and 
the  doctrine  was  also  applied  where  the  injured  person  was 
necessarily  passive,  and  the  highest  practicable  care  was  required 
of  one  transporting  him,  maybe  by  a  highly  dangerous  agency, 
as  in  Curtis  v.  Rochester  dt  Syraxmse  Railroad  Co.  (18  N.  Y. 
534);  Edgerton  v.  N.  Y.  &  H.  R.  R.  Co.  (39  id.  227);  Sey- 
holt  V.  N.  F.,  L.  E.  &  W.  R.  R.  Co.  (95  id.  562,  568).  But 
the  spread  of  the  rule  was  arrested  in  CosvJich  v.  Standard  Oil 
Co.  {supra)y  where  an  explosion  of  oil  on  defendant's  premises 
did  injury  on  adjacent  premises.    Since  that  time  the  rule 

♦See  11  Misc.  Rep.  716.— [Rep. 
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has  been  applied  to  persons  standing  in  other  relations,  as 
iQ  the  case  of  the  falling  of  an  elevator  iQ  a  building  and 
injuring  passenger.  {Oriffen  v.  Manicey  166  N.  Y.  188.) 
Yet,  save  as  above  noticed,  it  has  been  usually  denied  ia  cases 
between  master  and  servant  (/Sparer  v.  SterUy  100  App.  Div.  893; 
StcLchpole  V.  Wrayy  99  id.  262),  where,  ia  each  case,  a  servant 
was  injured  by  the  falling  of  a  freight  elevator;  in  Rende 
V.  N.  Y.  &  Texas  Steamship  Co.  (187  N.  Y.  382),  where 
an  iron  shutter  fell  on  one  coaling  a  ship;  Dougherty  v.  MUli- 
ken  (168  id.  527,  582),  where  an  eyebolt  breaking  let  a  d^rick 
fall;  in  Schlappendorf  y.  American  Railway  Traffic  Co,  (142 
App.  Div.  554),  where  a  bucket  fell  from  loosening  of  clamps 
that  held  a  cable;  in  Lawson  v.  Merrall  (69  Hun,  278),  where  a 
clamp  of  an  elevator  broke  and  fell;  in  Dobbins  v.  Brown  (119 
N.  Y.  188),  where  a  bucket  holding  servants  fell  while  descend- 
ing into  a  mine;  in  May  v.  Berlin  Iron  Bridge  Co.  (43 
App.  Div.  669),  where  roof  trusses  in  the  course  of  constructicni 
fell.  Other  instances  could  be  given  where  the  rule  has  and 
has  not  been  applied,  but  the  above  indicates  that  the  present 
happening  does  not  raise  the  presumption  of  negligence  in  the 
case  of  the  servant.  Nor  should  any  attempt  be  made  to  state 
a  rule  or  rules  for  the  application  of  the  doctrine.  The  spirit 
of  it  may  be  gathered  from  the  opinion  in  Qriffen  v.  Manice 
{supra).  In  a  particular  case  where  the  nature  of  the  event 
would  not  permit  the  use  of  the  rule,  such  event  with  added 
facts  indicating  a  cause  may  justify  a  presumption  of  negU- 
gence.  But  in  the  present  case  the  state  of  facts  which  the 
plaintiffs'  evidence  tends  to  prove  does  not  raise  the  presump- 
tion, but  does  require  that  there  be  a  submission  to  the  juiy  to 
determine  (1)  whether  the  timbering  left  in  use  to  shore  the 
excavation  was  so  weak  and  defective  from  holes  and  decay  as 
to  permit  the  sides  to  fall  after  the  removal  of  sufficient  shor- 
ing to  permit  the  work  to  progress;  (2)  if  so,  whether  the  con- 
tractors were  negligent  ia  that  regard;  (3)  whether  such  neg- 
lect was  the  cause  of  the  injury.  But  assume  that  the  juiy 
find  that  the  accident  arose  from  explosion  from  the  escape  of 
gas.  That  fact  itself  would  not  be  sufficient  evidence  of  negli> 
gence.  The  plaintiff  must  show  neglect  of  the  master  whereby 
gas  escaped.    Such  proof  is  not  in  the  present  record. 
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The  judgments  and  orders  should  be  reversed  as  to  defend- 
ants Bodgers  and  Hagerty  and  new  trials  granted,  costs  to 
abide  the  event,  and  as  to  the  other  respondents  affirmed,  with 
costs. 

In  the  first  action,  judgment  entered  May  8,  1911,  and  order 
denying  motion  for  new  trial  reversed  and  new  trial  granted, 
costs  to  abide  the  event.  Judgment  entered  May  5,  1911,  and 
order  denying  motion  for  new  trial  reversed  as  to  defendant 
The  City  of  New  York,  and  new  trial  granted,  costs  to  abide 
the  event,  and  affirmed  as  to  defendant  Brooklyn  Union  Gas 
Company,  without  costs.  Memorandum  by  Carr,  J.  Burr 
and  Woodward,  JJ.,  concurred;  Thomas,  J.,  read  for  affirm- 
ance as  to  the  judgment  entered  May  5,  1911,  and  the  order 
denying  motion  for  a  new  trial,  with  whom  Jenks,  P.  J.,  con- 
curred, and  for  reversal  of  judgment  entered  May  8,  1911, 
with  whom  Jenks,  P.  J.,  Burr,  Carr  and  Woodward,  JJ., 
concurred. 

In  the  second  action,  judgments  and  order  reversed  and  new 
trial  granted,  costs  to  abide  the  event,  as  to  the  defendants 
Bodgers  and  Hagerty,  and  unanimously  affirmed,  with  costs 
as  to  the  defendant  The  City  of  New  York. 

The  following  is  the  memorandum  written  in  the  action  of 
Brady  v.  City  of  New  York  : 

Carr,  J. : 

While  I  concur  with  Thomas,  J.,  that  the  judgment  and 
order  should  be  reversed  as  to  the  defendants  Bodgers  and 
Hagerty,  it  seems  to  me  that  the  judgment  and  order  should 
be  reversed  likewise  as  to  the  City  of  New  York  on  the  ground 
that  it  was  a  question  for  the  jury  whether  the  City  of  New 
York  had  under  the  circumstances  shown  reasonable  care  and 
diligence  in  the  maintenance  of  the  street  surface  during  the 
progress  of  the  sewer  construction. 
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In  the  Matter  of  the  Application  of  Francis  R.  Hitchcock, 
Respondent,  in  His  Own  Behalf  and  That  of  Others  Similarly 
Situated,  for  a  Writ  of  Mandamus  Directing  the  Officers  of 
the  Union  Ferry  Company  op  New  York  and  Brooklyn, 
Appellant,  to  Permit  an  Examination  of  the  Corporate  Books. 

Second  Department,  March  8,  1912. 

MandamuB  —  return  concluBive  —  corporation  —  inspection  of  corporate 
bookB  —failure  to  make  demand  for  information  before  petition* 

Where  a  i>etitlon  for  a  i>eremptory  writ  of  mandamus  is  met  by  opposing 
affidavits  of  the  respondent,  the  relator,  standing  upon  the  pleadings, 
is  in  the  position  of  a  demurrant  who  admits  the  facts  alleged  by  the 
respondent. 

A  stockholder  is  not  entitled  to  a  peremptory  writ  of  mandamus  compel- 
ling his  corporation  to  allow  him  to  examine  its  books  for  the  purpose  of 
discovering  the  prices  at  which  the  corporation  retired  outstanding 
bonds  which  it  purchased  in  the  open  market,  if  no  preliminary  demand 
for  such  information  was  made  upon  the  corporation  but  merely  a 
demand  for  a  written  statement  of  its  affairs,  pursuant  to  section 
69  of  the  Stock  Corporation  Law,  which  latter  request  was  complied 
with. 

Appeal  by  the  Union  Feny  Company  of  New  York  and 
Brooklyn  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  4th  day  of  December,  1911, 
granting  a  peremptory  writ  of  mandamus. 

Oeorge  P.  Hotalingy  for  the  appellant. 

William  O.  Cooke^  for  the  respondent. 

Woodward,  J. : 

The  relator  has  been  granted  a  peremptory  writ  of  man- 
damus directing  the  Union  Perry  Company  to  permit  him  to 
examine  the  books  of  the  corporation.  The  petition  of  the 
relator  is  met  by  the  opposing  affidavits  of  the  officers  of  the 
corporation,  familiar  with  its  afifairs,  and  the  relator,  standing 
upon  the  pleadings,  is  in  the  position  of  a  demurrant,  admit- 
ting all  of  the  facts  alleged  by  the  respondent  to  be  true,  but 
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insisting  upon  his  right  to  relief  notwithstanding  such  facts. 
{People  ex  rel.  Lehman  v.  Consolidated  Fire  Alarm  Co.y  142 
App.  Div,  753,  764,  and  authority  there  cited.)  It  appears 
from  the  petition  that  the  relator,  with  others,  on  the  20th  day 
of  December,  1910,  demanded  in  writing  a  statement  of  its 
affairs  under  the  provision  of  section  69  of  the  Stock  Corpora- 
tion Law  (Consol.  Laws,  chap.  59;  Laws  of  1909,  chap.  61), 
and  that  this  request  was  complied  with.  Subsequently  rela- 
tor's attorneys  wrote  a  letter  to  the  treasurer  of  the  Union 
Ferry  Company^  in  which  they  acknowledge  the  receipt  of 
the  statement,  making  no  question  as  to  its  not  being  under 
oath,  as  required  by  the  statute,  but  declaring  that  ^^  It  is  not 
a  statement  of  the  affairs  of  the  Company  nor  a  particular 
account  of  its  assets  and  liabilities.  What  the  stockholders 
want  to  know  is  the  profit  at  which  the  ferries  are  now  run- 
ning; how  much  is  beiQg  now  earned;  out  of  what  the  divi- 
dends are  paid;  what  securities,  if  any,  are  now  owned  by  the 
Company,  that  is,  the  more  particular  account  of  the  assets. 
We  presume  that  the  sum  you  state  for  real  estate,  boats,  etc., 
over  $4,000,000  is  not  the  actual  valuation." 

This  appears  to  be  the  full  extent  to  which  the  relator,  or  any 
one  in  his  behalf,  has  made  any  request  to  the  corporation  for 
information  as  to  the  condition  of  its  affairs;  there  has  been 
absolutely  no  suggestion  that  the  relator  desired  to  know  any- 
thing about  the  retirement  of  the  corporation  bonds  until  the 
filing  of  the  i)etition  demanding  a  writ  of  mandamus.  There 
was  no  rejection  of  the  financial  statement  made  by  the  treas- 
urer of  the  corporation;  no  objection  that  it  did  not  conform  to 
the  requirements  of  the  law  in  that  there  was  a  failure  to 
verify  the  same.  On  the  contrary,  the  report  seems  to  have 
been  retained  by  the  relator  and  others,  by  their  attorneys,  and 
the  defect  in  this  regard  must  be  deemed  to  have  been  waived. 
The  statute  provides  that  this  statement,  when  made,  shall  be 
open  to  the  inspection  of  any  stockholder  demanding  an  exami- 
nation thereof,  and  that  only  one  such  statement  can  be  required 
during  any  one  year. 

It  was  not  until  the  petition  in  the  present  proceeding  was 
executed  that  there  was  any  suggestion  in  reference  to  ^he 
retirement  of  the  corporation  bonds.    In  this  petition  the  relator 
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declares  that  he  ^^  also  desires  to  know  the  prioes  at  which  such 
bonds  were  retired;  as  it  has  been  from  time  to  time  stated, 
in  the  financial  journals  of  the  city,  that  such  bonds  were 
redeemed  at  a  price  above  the  par  value  thereof  at  or  about  ihe 
time  when  they  were  being  sold  in  the  market  at  a  price  con- 
siderably below  par.  And  your  petitioner  shows  that  no  public 
notice,  or  notice  to  the  bondholders  generally,  was  given  of  the 
corporation's  intention  to  retire  such  bonds,  or  of  any  resolution 
passed  by  the  Board  of  Directors  for  that  purpose,  nor  was  the 
retirement  by  lot,  so  aa  to  give  all  the  bondholders  an  equal 
opportunity  to  secure  the  retirement  of  their  bonds,  but  said 
bonds  were  retired  by  the  payment  to  a  certain  few  of  the 
bondholders  at  a  price  greatly  in  excess  of  that  at  which  the 
officers  of  the  corporation  as  such  might  have  pmrchased  the 
bonds  in  open  market."  There  is  here  no  allegation  that 
the  bonds  had  been  redeemed  in  the  manner  mentioned;  merely 
that  it  '^has  been  from  time  to  time  stated,  in  the  financial 
journals  of  the  city,"  without  any  information  as  to  the  par- 
ticular financial  journals,  or  of  any  reason  to  believe  that  these 
journals  had  any  special  information  on  the  subject,  or  even 
that  the  relator  believed  that  they  had  such  information.  This 
is  met  by  the  affidavit  of  the  president  of  the  corporation  to  the 
effect  that  the  reduction  in  the  bonded  indebtedness  of  the  cor- 
poration was  made  for  the  reason  that  during  a  period  of  years  it 
had  accumulated  a  large  surplus  for  the  purpose  of  building  new 
boats,  but  finding  the  construction  of  new  boats  unnecessary, 
owing  to  the  new  bridges  and  the  tunnel,  it  '^  was  deemed  best 
in  the  interests  of  the  stockholders  that  this  surplus  should  be 
used  for  reducing  its  bonded  indebtedness,  and  thereupon,  with 
the  consent  of  the  Centrsd  Trust  Company,  bonds  aggregating 
$1,000,000  were  purchased  in  the  open  market  at  prices  known 
to  the  petitioner's  counsel  herein,  and  the  Trust  Company,  under 
the  terms  of  said  mortgage,  canceled  the  same,  as  appeared 
upon  the  statement  of  January  1st,  1911,  *  *  *  thereby 
saving  to  the  stockholders  nearly  two  per  cent  per  annum  on 
the  capital  stock." 

It  may  be  that  this  statement  is  open  to  the  objection  that  it 
does  not  state  whether  the  bonds  were  purchased  above  par  at 
a  time  when  they  were  selling  below  par  in  the  open  market, 
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but  it  is  not  more  open  to  criticism  than  the  hearsay  allega- 
tions of  the  petition  in  reference  to  these  bonds,  and  it  else- 
where appears  from  an  affidavit  of  Thomas  Read,  of  the  finance 
committee  of  the  corporation,  that  "  $1,000,000  of  Union  Ferry 
bonds  due  1920,  and  redeemable  before  that  date  at  not  less 
than  110,  were  purchased  in  1909  and  1910;  $700,000  at  101 J^ 
in  1909 — no  more  could  be  obtained  at  that  price;  then 
$800,000  at  102^  in  1910,  said  bonds  having  been  held  by 
Trust  Companies,  Insurance  Companies,  Banks,  Banking 
Houses  and  individuals,  numbering  in  all  forty-two  concerns, 
all  of  which  knew  that  we  were  ready  to  pay  the  prices  above 
stated.  Some  others  did  not  care  to  sell  at  less  than  110,  the 
redeemable  price,  and  still  hold  the  bonds.''  Clearly  the  pur- 
chase of  these  bonds  in  the  open  market  —  for  this  allegation 
is  not  disputed,  but  is  admitted  under  the  rule  above  cited  — 
was  not  in  derogation  of  any  of  the  rights  of  the  stockholders. 
Upon  its  face  it  appears  to  have  been  an  entirely  proper  dis- 
position to  make  of  a  surplus  fund  for  which  the  corporation 
had  no  immediate  use,  and  as  the  relator  has  never  shown  to 
the  court  that  he  desired  this  information  for  the  protection  of 
any  of  his  rights  as  a  stockholder,  or  that  he  has  any  intention 
of  using  the  information  for  the  protection  of  any  such  right, 
and  it  nowhere  appears  that  he  has  ever  heretofore  asked  for 
this  particular  information  or  that  it  has  been  denied  to  him, 
we  are  of  the  opinion,  under  the  authorities,  that  he  was  not 
entitled  to  the  relief  which  the  order  grants.  The  rule  is  that 
before  a  relator  is  entitled  to  an  order  of  this  character,  he 
must  establish  that  the  information  desired  has  been  refused 
by  the  corporation,  after  a  demand  made  therefor,  and  that  it 
was  necessary  for  him  to  have  the  information  in  order  to 
properly  protect  his  interest  in  the  corporation.  {Matter  of 
Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  522;  Matter  of 
Taylor,  117  id.  348.)  No  such  facts  appear  in  the  case  now 
imder  consideration.  The  answering  affidavits  show  affirma- 
tively that  the  affairs  of  the  corporation  are  being  conducted 
along  sound  business  lines,  and  the  only  possible  foundation 
for  the  order  in  this  case  is  an  allegation  based  upon  the  alleged 
publication  of  matter  in  unnamed  financial  journals,  without 
any  reason  being  given  for  believing  that  the  statements  were 
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true,  or  even  that  tiiey  referred  to  the  time  when  these  pur- 
chases of  bonds  were  being  made. 
The  order  appealed  from  should  be  reversed. 

Thomas,  J.,  concurred;  Jenks,  P.  J.,  and  Carr,  J.,  concurred 
on  the  ground  that  the  petition  does  not  disclose  a  proper 
demand  for  the  information  sought;  Burr,  J.,  not  votmg. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Frederick  M.  Voorhees,  as  Administrator,  etc.,  of  Frederick 
M.  Voorhees,  Jr.,  Deceased,  Appellant,  v.  Peter  J.  Col- 
lins, Superintendent  of  Buildings  of  the  Borough  of 
Brooklyn,  Bespondent. 

Second  Department,  March  8,  1912. 

Municipal  corporations— negligence  — injury  byfaU  of  floor  —  when 
superintendent  of  buildings  not  personally  liable  —  obligation  to 
appoint  subordinates  from  civil  service  list. 

Ab  the  superintendent  of  buildings  in  the  city  of  New  York  is  bound  to 
appoint  inspectors  of  buildings  certified  as  competent  by  the  civil  serv- 
ice commission,  he  is  not  i>er8onally  liable  for  a  death  caused  by  the 
fall  of  a  floor  on  the  theory  that  he  was  negligent  in  not  properly 
inspecting  the  building,  where  it  does  not  appear  that  he  had  any  reason 
to  believe  that  his  subordinates  were  incompetent. 

Appeal  by  the  plaintiff,  Frederick  M.  Voorhees,  as  adminis- 
trator, etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendant,  entered  in  the  office  of  the  derk  of  the  county  of 
Kings  on  the  24th  day  of  December,  1910,  upon  the  dismissal 
of  the  complaint  by  direction  of  the  court  at  the  dose  of  plain- 
tiff's case  on  a  trial  at  the  Kings  County  Trial  Term. 

Alfred  C.  Cowan^  for  the  appellant. 

James  D.  Bell  [Patrick  E.  CaZZafcaw  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J.: 

Plaintiff's  intestate  was  killed  by  the  falling  of  a  floor  in  the 
Fleet  Street  African  Metiiodist  Episcopal  Zion  Churdi  in  the 
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borough  of  Brooklyn  on  the  27th  day  of  February,  1905.  This 
action  is  brought  against  Peter  J.  Collins,  superintendent  of 
buildings,  on  the  theory  that  the  accident  was  due  to  the 
neglect  of  the  said  Collins  in  not  seeing  that  the  building  was 
properly  inspected  prior  to  the  accident.  The  evidence  might 
be  sufficient  to  establish  that  the  floor  f eU  by  reason  of  the 
breaking  of  a  supporting  girder  upon  which  the  floor  beams 
rested,  but  it  is  doubtful  if  there  was  sufficient  evidence  to  jus- 
tify the  jury  in  finding  that  there  was  any  defect  in  the  timber 
at  the  point  where  it  broke,  or  that  any  amount  of  inspection 
would  have  discovered  the  weakness.  However  this  may  be, 
we  think  it  is  obvious  that  the  superintendent  of  buildings  does 
not  assume  the  liabilities  of  an  insurer  of  all  ihe  buildings  in 
the  borough  of  Brooklyn  on  entering  the  office  in  that  borough. 
No  provision  of  law  requires  him  to  have  personal  knowledge 
of  the  condition  of  buildings  owned  and  occupied  by  third  per- 
sons or  corporations.  The  charter  required  him  to  appoiQt 
inspectors  of  buildings.  (See  Laws  of  1901,  chap.  466,  §  406.) 
He  was  required  to  appoint  these  from  among  those  whom  the 
civil  service  commission  had  certified  to  be  competent  and 
eligible  for  that  position.  He  could  not  use  his  unrestricted 
choice  in  making  his  selection  of  inspectors.  He  was  bound 
to  assume  that  the  men  furnished  to  him  by  the  civil  service 
commission  for  his  selection  were  competent,  and  no  facts 
are  proven  by  which  it  is  made  to  appear  that  they  were 
incompetent,  or  that  the  defendant  had  any  reason  to  believe 
that  they  were  incompetent.  Under  such  circumstances  the 
defendant  is  clearly  not  liable  to  the  plaintiff.  {McOuinness 
V.  Allison  Bealty  Co.y  46  Misc.  Bep.  8,  12,  and  authorities 
there  cited;  affd.,  Ill  App.  Div.  926.) 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Present — Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Wood- 
ward, JJ. 

Judgment  unanimously  affirmed,  with  costs. 
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James  Connors,  Respondent,  v.  The  Lono  Island  Railroad 
Company,  Appellant. 

Second  Department,  March  16,  1912. 

Bailroad  —  negligence — collisioii  at  grade  croMing— proof  raising 
question  for  Jury  —  evidence — weather  conditions  — testimony  of 
district  forecaster. 

Action  to  recover  for  personal  injuries  received  by  the  plaintiff  who  while 
driving  across  a  railway  track  was  struck  by  a  train.  The  engineer 
blew  his  whistle  before  the  collision,  but  the  question  of  negligence 
turned  upon  whether  the  signal  was  timely.  Evidence  examined,  and 
Jieldj  that  the  questions  of  the  defendant's  negligence  and  the  contribu- 
tory negligence  of  the  plaintiff  were  properly  submitted  to  the  Jtiry. 

In  such  action  it  is  not  error  to  admit  for  what  it  is  worth  testimony  by 
the  district  forecaster  of  the  United  States  Weather  Bureau  based  on 
the  bureau  records  as  to  the  foggy  condition  of  the  weather  at  the  time 
of  the  accident,  although  the  observations  were  taken  at  the  weather 
bureau,  there  being  no  objection  that  the  record  itself  was  not  put  in 
evidence.  The  remoteness  of  the  place  of  observation  went  merely  to 
the  weight  of  the  evidence. 

Appeal  by  the  defendant,  The  Long  Island  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  2l8t  day  of  June,  1911,  upon  the  verdict  of  a 
jury  for  $5,200,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  same  day  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

William  C.  Beecher  [Joseph  F.  Keany  with  him  on  the 
brief],  for  the  appellant. 

Jacob  Rieger  [Marctis  Mandelbaum  with  him  on  the  brief], 
for  the  respondent. 

Jenks,  p.  J. : 

The  scene  of  the  accident  was  where  Neck  road,  a  highway 
in  that  part  of  the  city  of  New  York  known  as  Sheepshead  bay, 
crossed  over  the  double  surface  track  of  the  steam  railway  of 
the  defendant.  About  12.30  P.  M.,  on  November  25,  1908, 
the  plaintiff  was  driving  a  brewery  wagon  drawn  by  two 
horses  along  that  highway.    The  wagon,  15  feet  long,  weighed 
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4^000  potinds  and  its  load  weighed  about  4^800  pounds.  When 
the  plaintiff  attempted  to  pass  over  the  crossing  the  hind  wheel 
of  his  wagon  was  struck  by  the  train  coming  upon  the  further 
track,  and  the  plaintiff  was  injured.  There  was  neither  signal- 
man nor  gate,  nor  other  means  of  warning  at  the  crossing. 
Before  collision  the  engineer  saw  the  wagon  and  the  plaintiff 
saw  the  oncoming  train.  There  was  no  dispute  that  the  engi- 
neer of  the  train  blew  his  whistle  before  the  collifflon,  but  the 
question  of  negligence  tried  was  whether  that  signal  was 
given  at  a  proper  time.  The  plaintiff  testifies  that  the  whis- 
tle was  not  blown  until  he  was  upon  the  track  with  the  horses; 
that  he  heard  it  first  when  he  was  between  the  two  tracks; 
that  the  train  was  then  about  95  yards  to  300  feet  away,  and 
that  it  came  upon  him  in  about  6  seconds.  Plaintiff's  wit- 
ness Nies,  who  was  standing  in  the  doorway  of  her  house 
nearby,  with  a  clear  view  of  the  track  in  either  direction, 
had  her  attention  attracted  by  the  train.  She  saw  the 
wagon  coming  across,  the  train  made  one  loud  whistle  when 
**just  a  little  past''  her  house.  This  was  the  only  whistle, 
and  there  was  no  other  signal.  At  the  time  the  whistle 
was  blown  the  wagon  was  **not  quite  on  the  railroad  track," 
but  ^^  was  just  coming  along  the  road."  When  the  whistle  was 
blown  the  wagon  started  to  cross.  There  was  *'just  about 
half  of  the  wagon  on  the  track  "  when  the  whistle  was  blown, 
and  4  or  5  seconds  thereafter  there  was  collision.  It  is  true 
that  her  testimony  is  not  entirely  clear  as  to  whether  the 
whistle  was  blown  before  the  plaintiff  started  to  cross  or 
when  he  was  in  the  act  of  crossing.  The  mother  of  this  wit- 
ness testifies  that  a  succession  of  shrill  whistles  began  at  a 
point  opposite  her  house,  which  is  250  or  276  feet  distant  from 
the  crossing,  and  that  within  a  few  seconds  her  daughter  called 
out  to  her  that  "a  man  was  flying  through  the  air."  Mrs. 
Bennie,  a  neighbor  of  the  last  witness,  who  was  in  the  yard  of 
her  house,  heard  the  whistle,  looked  up,  saw  the  train  coming 
*^very  fast,"  looked  toward  the  crossing,  and  before  she 
'^ could  think"  the  train  struck  the  wagon.  The  horse  and 
vragon  were  coming  across — were  on  the  track  about  half 
way  over.  For  the  defendant,  Mrs.  Archer,  a  resident  nearby, 
testified  she  was  in  her  hallway  when  she  heard  the  crossing 
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whistle  —  two  long  and  two  short  whistles,  followed  by  "a 
kind  of  danger  whistle,"  so  that  she  ran  to  her  doorway.  The 
whistle  was  blown  before  the  train  reached  her  house,  but  she 
could  not  estimate  how  long  before,  it  might  have  been  ^^^ 
second  or  so,"  the  train  was  coming  very  fast,  and  after  she 
stepped  back  to  take  her  coat  from  a  rack  to  put  about  her, 
she  saw  the  man  and  barrels  descending  in  air.  She  had  not 
seen  the  location  of  the  plaintiff  when  the  whistle  was  blown. 
The  engineer  of  the  train  testifies  that  he  sounded  the  crossing 
whistle  before  he  came  to  these  houses.  He  remembered  the 
situation  of  the  whistling  signal  post  and  he  sounded  the  cross- 
ing whistle  before  he  came  to  the  post.  His  automatic  bell 
was  ringing.  He  further  testifies  that  when  he  saw  the  plain- 
tiff's team  it  was  about  60  feet  from  liie  crossing,  where- 
upon he  blew  a  good  warning  whistle,  which  differs  from  a 
crossing  whistle  in  being  continued  as  long  as  possible.  The 
man  kept  ^^  right  on  going,"  and  the  witness  applied  the  emer- 
gency brake.  He  had  never  measured  the  distance  of  the 
whistling  signal  post  from  the  crossing,  but  judged  it  to  be  400 
feet  or  more — but  he  could  not  estimate  between  300  and  500 
feet.  He  finally  placed  that  post  from  100  to  50  feet  the  other 
side  of  these  houses  occupied  by  the  said  witnesses  respectively, 
and  then  he  indicated  that  location  upon  the  map  by  pencil 
mark.  He  further  testifies  that  there  was  another  wagon 
driving  upon  the  Neck  road  on  the  opposite  side.  He  blew  his 
whistle  to  warn  the  driver  of  it,  who  stopped  and  meanwhile 
the  brewery  wagon  came  along  and  the  witness  kept  blowing, 
but  plaintiff  never  paid  any  attention.  He  put  his  hand  on 
the  brake  when  he  saw  the  front  wagon,  in  readiness  to  use  it, 
and  he  first  tried  to  stop  the  train  when  he  saw  the  plaintiff 
was  not  going  to  stop.  His  train  was  traveling  from  about  20 
to  26  miles  an  hour.  The  fireman  of  liie  train  did  not  see  the 
accident.  He  was  attending  the  fire,  '^  paying  no  more  attention 
than  I  ever  did  while  approaching  this  crossing  to  notice  whether 
the  whistle  was  blown,  *  *  ♦  because  that  is  the  usual 
signal  all  the  time,"  but  he  heard  a  sudden,  sharp  whistle,  the 
emergency  brake  was  applied,  he  was  flung  against  the  boiler, 
and  when  the  train  was  stopped  he  learned  of  the  accident. 
The  trainman  at  the  end  of  the  train  noticed  the  croeBing 
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Tv^histle  and  thereafter  one  long  whistle,  but  he  could  not  tell 
exactly  at  what  point  the  first  whistle  was  given.  A  civil 
engineer  testified  that  the  said  houses  were  distant  from  300  to 
345  feet  from  the  crossing;  that  the  whistling  post  was  about 
1,390  feet  from  the  crossing;  that  such  a. post  should  not  be 
nearer  a  crossing  than  1,320  feet,  and  that  there  was  no 
whistling  post  at  the  place  indicated  on  the  map  by  the  loco- 
motive engineer.  It  was  conceded  that  the  tracks  were  straight- 
away for  one-half  a  mile.  There  was  evidence,  not  undisputed, 
however,  that  it  was  a  damp,  heavy,  foggy  morning. 

I  think  that  the  questions  of  negligence  and  contributory  neg- 
ligence were  submitted  properly  to  the  jury.  It  could  have 
found  that  the  defendant  omitted  to  give  any  signal  at  a  dis- 
tance from  the  highway  crossing  greater  than  400  or  500  feet. 
The  testimony  of  the  engineer  that  he  whistled  at  the  whisthng 
post  is  much  affected  by  his  own  testimony  that  located  that 
post  ^^  right  opposite  the  houses,"  or  ^^  Just  the  other  side  of  the 
houses,  something  like  100  feet,  may  be  50  feet."  The  plaintiff 
was  traveling  on  the  highway  at  a  lively  walk,  but  stopped  his 
horses  when  their  heads  were  10  feet  from  the  track.  He 
looked  in  both  directions  and  listened,  but  neither  saw  nor 
heard  any  train.  He  then  *^  stirred  up  "  his  horses  "  Uvely  "  to 
get  them  over  the  tracks,  and  had  almost  passed  over  the  fur- 
ther track  at  the  time  of  the  collision.  At  the  stopping  point 
he  was  '*  bothered  "  by  the  trees  and  shrubbery  so  that  he  could 
not  see  further  than  50  or  60  or  70  yards.  When  he  passed  the 
trees  he  had  a  clear  view  right  down  the  center  of  the  track, 
but  he  testifies  that  he  could  only  see  the  engine  at  the  time 
the  whistle  was  blown,  when  it  was  about  300  feet  away,  and 
when  he  was  between  the  tracks.  There  is  evidence,  as  I  have 
said,  that  it  was  a  damp,  foggy  day.  It  is  not  incredible  as  mat- 
ter of  law  that  he  could  not  have  seen  the  train  in  time  to  have 
prevented  collision.  The  mere  fact  that  it  might  have  been 
possible  for  him  to  do  so  after  his  stop  and  when  he  stirred  up  his 
horses  to  cross  the  track,  would  not  defeat  his  action,  but  the 
question  remains  whether  at  the  time  he  exercised  due  care 
under  all  the  circumstances.  {Parsons  v.  N.  Y.  C.  d;  H.  R. 
R.  R.  Co  y  113  N.  Y.  355,  364.)  The  case  is  diflferent  from 
App.  Drv  —  Vol.  CXLIX.        53 
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those  where  the  plaintiffs  have  testified  that  they  looked  from 
a  clear  viewpoint  of  safety  under  bright  atmospheric  condi- 
tions^ and  yet  did  not  see  what  must  have  been  patent  to  any 
one. 

It  is  insisted  that  the  court  erred  in  admitting  the  evidence 
of  the  district  forecaster  of  the  United  States  Weather  Bureau, 
whose  observations  were  taken  at  100  Broadway,  New  York 
city.  He  testified  that  foggy  weather  was  recorded  both  by 
instruments  and  by  eye  observations;  that  the  horizon  beyond 
Coney  Island  (which  is  in  the  general  neighborhood  and  from 
the  viewpoint  of  such  an  observer  is  beyond  the  scene  of  the 
accident)  would  be  visible  to  his  observers,  and  that  if  it  was 
cloudy  there  it  could  not  have  been  clear  at  the  point  of  obser- 
vation; that  a  fog  could  be  at  one  place  and  not  at  another; 
that  he  could  tell  whether  there  would  be  any  fog  at  Coney 
Island  within  a  reasonable  degree  of  certainty.  He  then  pro- 
ceeded to  describe  the  atmospheric  conditions  of  the  day,  and 
testified  that  the  weather  was  foggy  all  day,  the  fog  ranging 
from  hght  to  dense  at  different  parts  of  the  day.  On  motion 
made  to  strike  out  his  testimony,  without  specification  of  the 
objection,  the  court  decided  it  should  stand  for  what  it  was 
worth,  under  exception.  The  records  of  the  Weather  Bureau 
are  prima  facie  evidence  (Code  Civ.  Proc.  §  944);  the  witness 
testifies  that  he  could  state  the  weather  conditions  within  the 
territory  and  with  reference  to  the  particular  locations  therein 
with  reasonable  certainty,  and  then  proceeds  to  give  the  facts 
drawn  from  the  record,  without  objection  that  the  record  was 
not  itself  put  in.  The  question  of  remoteness  went  to  the 
weight  of  the  evidence.  {Mears  v.  N.  F.,  N.  H.  &  H.  R.  R. 
Co.y  75  Conn.  171.  See,  too.  Central  R.  R.  &  B.  Co.  v.  Ingrmniy 
98  Ala.  894,  895.)  I  advise  that  the  judgment  and  order  be 
affirmed,  with  costs. 

Present— Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward 
and  Rich,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Continental  Insurance  Company,  Appellant,  Eespondent,  v. 
Julia  B.  Reeve  and  Others,  Defendants,  Impleaded  with 
Crry  Real  Estate  Company,  Respondent,  Appellant. 

Second  Department,  March  15,  1013. 

Hortgage  ^foreclosure  —  rents  and  profits  in  hands  of  receiver  —  mar- 
shaling assets— respective  rights  of  purchaser  and  second  mort- 
gagee in  rents  and  profits— lien  of  second  mortgagee  on  surplus  — 
interest  earned  by  receiver — interest  payable  by  purchaser  on 
foreclosure. 

Bents  and  profits  of  mortgaged  lands  in  the  hands  of  a  receiver  are  appli- 
cable to  the  payment  of  the  mortgage  debt  and  costs  of  foreclosure  if  the 
proceeds  of  the  sale  are  insufficient. 

A  surplus  in  the  hands  of  a  receiver  after  the  satisfaction  of  a  first  mort- 
gage represents  the  mortgaged  estate,  and  that  part  of  the  surplus  con- 
sisting of  rents  due  after  the  purchaser  on  foreclosure  makes  demand 
for  possession  under  his  deed  belongs  absolutely  to  him. 

So,  too,  rents  payable  in  advance  and  collected  by  the  receiver,  but  extend- 
ing beyond  the  date  of  the  purchaser's  demand  for  possession,  should  be 
apportioned  to  him. 

A  surplus  existing  after  the  foreclosure  of  a  first  mortgage  should  be 
applied  to  the  satisfaction  of  a  second  mortgage,  for  as  that  lien  is  cut 
off  by  the  foreclosure  it  is  transferred  equitably  to  the  surplus. 

The  purchaser  on  the  foreclosure  of  a  first  mortgage  and  the  holder  of  a 
second  mortgage  are  not  creditors  of  the  same  debtor.  Hence,  although 
the  second  mortgagee  has  other  security  for  his  debt,  the  purchaser  on 
the  foreclosure  of  the  first  mortgage  cannot  contend  that  the  lien  of  the 
second  mortgage  does  not  attach  to  the  surplus,  for  the  equitable  rule  of 
marshaling  securities  applies  only  where  two  or  more  persons  are 
creditors  of  the  same  debtor. 

Surplus  rents  and  profits  in  the  hands  of  a  receiver  after  the  foreclosure 
and  satisfaction  of  a  first  mortgage  represent  the  mortgaged  premises 
and  are  subject  to  the  lien  of  a  second  mortgage;  they  should  not  go  to 
the  first  mortgagee,  who  bid  in  the  lands  on  foreclosure.  Especially  is 
this  so  where  the  order  appointing  the  receiver  directed  him  to  hold  the 
surplus  subject  to  the  further  order  of  the  courJ . 

Where  an  order  directed  the  receiver  on  foreclosure  to  deposit  rents  and 
profits  with  a  certain  depositary  he  should  pay  to  the  purchaser  only 
such  interest  as  he  actually  received,  not  the  legal  rate. 

A  purchaser  on  foreclosure  must  pay  interest  at  the  legal  rate  upon  any 
part  of  the  purchase  money  unpaid  after  it  became  due  under  the  terms 
of  sale,  whether  or  no  he  takes  possession. 

Cross-appeals  by  the  plaintiff,  the  Continental  Insoranoe 
Company,  and  the  defendant,  the  City  Real  Estate  Company, 
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from  an  order  of  the  Supreme  Courts  made  at  the  Kings 
County  Special  Term  and  entered  in  the  ofiGice  of  the  derk  of 
the  county  of  Kings  on  the  23d  day  of  December,  1910. 

WilUam  N.  Dyhman  [Philip  8.  Dean  with  him  on  the  brief], 
for  the  plaintiff. 

Lynn  C  Norris  [Edward  M.  Perry  with  him  on  the  brief], 
for  the  defendant  City  Eeal  Estate  Company. 

Jenks,  p.  J. : 

These  are  cross-appeals  by  the  plaintiff  and  by  tiie  defend- 
ant City  Real  Estate  Company  from  an  order  of  the  Special 
Term  in  an  action  for  foreclosure  of  a  first  mortgage  on  realty. 
The  City  Beal  Estate  Company  is  the  owner  and  the  holder  of 
a  second  mortgage  for  $140,500,  due,  unpaid  and  next  in 
priority  to  the  said  first  mortgage,  and  the  only  other  lien  on 
the  said  realty.  It  owns  and  holds  that  mortgage  as  collateral 
security  for  a  debt  of  $28,971.48,  due  from  Pelletreau  and 
Cooper,  who  were  the  real  owners  of  the  equity  in  the  prem- 
ises, or  at  least  controlled  it.  On  the  day  before  plaintiff  filed 
the  lis  pendens  herein  the  record  title  of  the  realty  was  in 
the  defendant  the  Lotus  Bealty  Company.  The  foreclosure 
search,  continued  thereafter,  failed  to  disclose  a  recorded  deed 
of  the  premises  made  to  Lewis,  a  dummy,  at  the  instance  of 
Pelletreau,  and  so  Lewis  was  not  made  a  party  to  the  action. 
Shortly  before  the  foreclosure  sale  this  omission  was  discov- 
ered, and  thereupon  the  plaintiff,  in  consideration  of  Pelle- 
treau's  procurance  of  a  deed  of  the  premises  from  Lewis  to  the 
defendant  the  Lotus  Eealty  Company,  stipulated  in  writing 
that  plaintiff  would  bid  at  the  foreclosure  sale  ''at  least  the 
amount  found  due  by  the  said  judgment,  together  with  its 
taxable  costs  and  disbursements  and  allowance,  with  interest, 
less  any  sum  in  the  hands  of  the  Receiver.''  It  is  not  con- 
tended that  the  said  second  mortgagee,  the  City  Beal  Estate 
Company,  had  any  hand  in  the  conveyances  to  the  dummy 
Lewis,  or  was  a  party  to  the  said  arrangement  for  the  said 
reconveyance  by  Lewis,  or  to  any  agreement  or  stipulation 
incident  thereto.  Upon  motion  of  the  plaintiff  a  receiver 
pendente  lite  of  the  rents  and  profits  of  the  premises  had  been 
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appointed  by  an  order  that  directed  him,  after  deduction  of 
the  proper  charges  and  expenses,  to  apply  the  residue  of  the 
rents  to  the  payment  and  satisfaction  of  the  amount  remain- 
ing unpaid  on  the  plaintiff's  bond  and  mortgage,  to  bring 
all  rents  into  court  by  deposit  with  the  Title  Guarantee 
and  Trust  Company  and  not  pay  out,  but  to  safely  keep,  sub- 
ject to  the  further  order  of  the  court,  all  such  moneys,"  except- 
ing so  far  as  payments  and  disbursements  are  authorized  by 
the  terms  of  this  order."  The  plaintiff  bid  in  the  premises 
upon  the  foreclosure  sale  held  on  August  24, 1909,  for  $365,000, 
the  amount,  by  plaintiff's  estimate,  required  by  its  said  stipu- 
lation (in  addition  to  taxes,  which  the  plaintiff  considered 
within  the  spirit  of  its  stipulation),  less  only  the  money  in  the 
hands  of  the  receiver.  But  in  casting  up  that  amount  the 
plaintiff  included  the  tax  of  1907,  an  item  of  $3,700  in  round 
numbers,  when  in  fact  that  tax  had  been  paid.  Pelletreau 
refused  plaintiff's  appUcation  that  he  permit  the  bid  to  be 
reduced  by  that  item,  and  the  plaintiff  thereupon  moved  at 
Special  Term  for  reduction  of  its  bid  by  such  item.  The  Special 
Term  granted  the  motion,  but  upon  appeal,  for  the  reasons 
stated  in  the  opinion  of  the  court  per  Burr,  J.,  the  order  was 
reversed  and  the  motion  was  denied,  without  prejudice  to  an 
application  on  the  part  of  the  plaintiff  to  rescind  the  sale  if  it 
be  so  advised.  {Continental  Insurance  Co.  v.  Iteere,  135  App. 
Div.  737.)  An  appeal  from  our  decision  was  dismissed  by  the 
Court  of  Appeals.  (198  N.  Y.  596.)  The  order  now  under 
review  was  made  thereafter  at  the  instance  of  the  defendant, 
the  said  City  Real  Estate  Company,  which  moved  for  a  reduc- 
tion of  the  deficiency,  found  by  the  report  of  the  referee  to  sell 
under  the  judgment  of  foreclosure,  by  deducting  therefrom 
$3,387.48,  for  direction  that  the  deficiency  judgment  be  for  that 
reduced  amount,  for  determination  that  the  said  City  Beal 
Estate  Company  is  entitled  to  the  balance  in  the  receiver's  hands 
after  deduction  of  the  amount  of  the  deficiency  as  so  reduced, 
for  direction  that  the  receiver  pay  said  balance  to  the  said  City 
Beal  Estate  Company,  and  for  such  other  and  further  relief  as 
might  be  just.  At  the  hearing  of  the  motion,  plaintiff  read 
and  filed  a  stipulation  of  the  said  City  Beal  Estate  Company  to 
the  effect  that,  in  addition  to  the  bond  and  mortgage  covering 
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the  premises  in  suit  and  in  addition  to  any  claim  on  the  fund 
in  the  hands  of  the  receiver,  it  has  securities  collateral  to  the 
note  of  Pelletreau  and  Cooper  amply  sufficient  to  pay  the  note 
or  any  halance  due  thereon  in  full  with  interest.  The  stipula- 
tion, however,  was  made  expressly  "without  prejudice  to  the 
contention  of  said  defendant  City  Real  Estate  Company  that 
the  fact  of  its  possession  of  such  collateral  securities  is  imma- 
terial upon  this  motion."  The  Special  Term  granted  the 
motion,  amended  the  referee's  report  of  sale  by  insertion  of  the 
$365,000  as  the  amount  of  the  bid  instead  of  $361,612.55, 
directed  that  the  difference  between  these  sums  be  deducted 
from  the  deficiency  as  found  by  the  report  of  sale,  reduced  the 
deficiency  accordingly,  ordered  the  receiver  to  pay  to  the  plain- 
tiff the  reduced  sum,  with  interest  thereon  at  six  per  cent  per 
annum  from  September  23,  1909,  to  the  date  of  the  entry  of  the 
order  in  satisfaction  of  the  deficiency  and  to  pay  to  the  City 
Beal  Estate  Company  the  balance  of  the  funds  in  his  hands  as 
receiver.  The  plaintiff  appeals  generally,  the  said  City  Beal 
Estate  Company  appeals  "in  so  far  as  the  said  order  fails  and 
omits  to  provide  for  a  further  reduction  of  said  deficiency  by 
deducting  therefrom  interest  on  $3,387.45  from  September  23rd, 
1909,  as  prayed  for  in  the  said  defendant's  notice  of  motion 
herein,  and  from  so  much  and  such  part  of  said  order  as  directs 
the  receiver  herein  to  pay  to  plaintiff  or  its  attorney  interest 
on  the  said  deficiency  as  thus  reduced  at  the  rate  of  six  per 
cent  per  annum  from  September  23rd,  1909,  to  the  date  of  entry 
of  said  order.'' 

I  shall  consider  first  the  appeal  of  the  plaintiff,  whose  con- 
tention is  that  upon  the  said  stipulation  of  the  defendant,  the 
City  Beal  Estate  Company,  the  doctrine  of  marshaling  of  assets 
should  be  appUed  in  that  the  said  City  Beal  Estate  Company, 
having  two  funds  as  security  for  its  debt,  should  be  relegated 
solely  to  the  securities  which  it  has  in  its  hands. 

The  fund  which  is  in  controversy  is  made  up  of  the  rents  and 
profits  of  the  realty  collected  by  the  receiver.  If  tiie  amount 
received  under  the  foreclosure  sale  did  not  suffice  to  satisfy  the 
plaintiff's  claim  as  mortgagor  (inclusive  of  the  expenses  inci. 
dental  to  its  action  for  foreclosure  [Bvshwick  Savings  Bankr. 
Traum,  26  App.  Div.  532;  affd.,  158  N.  Y.  668]),  then  the  rents 
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and  profits  in  the  hands  of  the  receiver  are  applicable  to  the 
extent  of  the  fxdl  satisfaction  of  such  claim.  {Cincinnati 
National  Bank  v.  Tilden  50  N.  Y.  St.  Eepr.  366;  affd., 
140  N.  Y.  620;  Thomas  Mort.  §  898  and  cases  cited.)  The 
fund  then  is  surplus,  namely,  the  amount  that  remains 
after  the  satisfaction  of  the  plaintiff's  claim  as  first  mort- 
gagor. Such  surplus  represents  the  mortgaged  estate.  If 
the  sum  in  the  hands  of  the  receiver  consists  in  part  of  rents 
due  after  the  purchaser  at  the  foreclosure  sale  made  demand  for 
possession  under  his  deed,  they  belong  absolutely  to  that  pur- 
chaser. And  so  any  rents  payable  in  advance  and  collected  in 
advance  by  the  receiver  extending  beyond  the  date  of  such 
demand  may  be  apportioned  to  that  purchaser.  (Jones  Mort. 
§  1659.)  As  the  surplus  for  distribution  only  exists  after  the 
plaintiff's  claim  as  mortgagor  has  been  fully  satisfied,  the  plain- 
tiff cannot  be  a  claimant  perforce  of  his  mortgage.  Concededly 
its  only  other  relation  thereto  is  that  of  purchaser  at  the  fore- 
closure sale.  The  status  of  the  City  Real  Estate  Company  is 
that  of  lienor  next  in  priority  perforce  of  its  second  mortgage 
which  was  due.  The  struggle,  then,  over  this  surplus  is 
between  the  purchaser  at  the  foreclosure  sale  and  such  lienor. 
The  purchaser  acquired  the  same  estate  and  no  other  or  greater 
than  would  have  vested  in  the  mortgagee  if  the  equity  of 
redemption  had  been  foreclosed.  (Thomas  Mort.  §  1013;  Jones 
Mort.  §  737.)  The  general  rule  is  that  such  surplus  would  be 
applied  to  the  satisfaction  of  this  second  mortgage,  inasmuch  as 
that  lien,  cut  off  by  the  foreclosure  proceedings,  is  transferred 
equitably  to  that  surplus.  {Vogel  v.  Naohemsony  137  App.  Div. 
200;  affd.,  199  N.  Y.  536;  Quackenbush  v.  (yHare,  129  id.  488. 
See,  too,  Burchell  v.  Osborne^  119  N.  Y.  486;  Bartlett  v.  (?afe, 
4  Paige,  503;  Jones  Mort.  §  1688.)  The  question  then  pre- 
sented  by  the  plaintiff  is  whether  it  as  purchaser  is  entitled  to 
invoke  the  rule  of  the  marshaling  of  assets  against  this  second 
mortgagee.  In  Stevens  v.  Church  (41  Conn.  369)  the  Supreme 
Court  of  Errors  said:  "The  principles  of  equity  in  regard  to 
the  marshaling  of  securities  are  not  applicable  to  the  case  of  a 
mortgagee  and  a  subsequent  purchaser  of  the  equity  of  redemp- 
tion, but  are  confined  to  cases  where  two  or  more  persons  are 
creditors  of  the  same  debtor,  and  have  successive  demands 
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property,  the  one  prior  in  right  ha-viiig"   other 
ee  1  Story  Eq.  Juris.  [13th  ed.]  639,  note;  Jones 
691a;  Cherry  y,  Monro,  2  Barb.  Ch.  6 IS-)    S«^^ 
this  second  mort;gagee  are  not  creditoi'B  of  tne 
(4  Pom.  Eq.  Juris.  [3d  ed.]  §  MM,  note  4.)     I 
lat  the  plaintiflE  cannot  prevail  to  the  e:s:clxision 
lal  Estate  Company.     (See,  too,  Qiuichenbush  v. 

le  receiver  was  appointed  at  the  instance  of  tn 
irected  to  apply  the  rents  and  profits  to    tb^s  »» 
te  plaintiff's  bond  and  mortgage,  that  f f*^*  P^' 
on  why  the  surplus  (which  exists  after    ^^ 
Lould  be  diverted  from  application  to  tb^  ^^*^^e 
the  benefit  of  the  plaintiff  05  j:>?irc/ia^6r,  ^^      -^ 
I  should  direct  the  application   sought   ^^   "^ 
-gee,  inasmuch  as  the  fund  represents  1^=^ 
8  as  subject  to  the  lien  of  such  mortgage?^^ 
A  Him,  521;  Vogel  v.  Nachemson^  mip: 

Moreover,  the  order  of  appointment  di 
ired  after  the  application  to  the  satisfactz 
1  and  mortgage  shall  be  kept  subject  to 
he  court. 

ler  the  appeal  of  the  City  Eeal  Estate 
lat  the  order  should  not  provide  inte: 
mum  on  the  said  sum  which  the  receiver 
:  " in  satisfaction  of  its  said  deficiency." 
sntion  is  sound.     The  order  obtained  by  t] 
le  receiver  to  deposit  these  rents  and  pro*^ 
3itary,  and  the  plaintiff  is  entitled  to  any 
ver  gained  by  such  deposit,  apportioned 
le  plaintiff,  and  not  to  interest  at  the  leg^' 
\anningy  140  N.  Y.  227.)    The  City  Eeal    ^^ 
ther  insists  that  the  plaintiff  as  piirch*-^^^^ 
th  interest  upon  the  sum  that  remains       ^^^  ^^^^  ^  ^^   \\ 
hase  price  of  the  property.    The  confirmar  ""^^^ii^^^^l--^    ^ 
)  court  relates  to  the  time  of  the  delivery      ^  ^  ^^^  ^'^  ^ 
rchaser.     (Thomas  Mort.  §  1021  and  autl^=^^,^     ^^^ 

whatever  time  the  purchase  money  w^  .g^^^^^^^^^ 
QS  of  sale,  the  purchaser  should  be  compel^ 
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pay  interest  at  the  legal  rate  upon  any  part  of  the  purchase 
money  that  remained  thereafter  unpaid.  The  purchase  money 
is  regarded  as  the  property  of  the  vendor  when  the  vendee  has 
the  right  of  possession,  and,  therefore,  interest  is  payable 
thereon  whether  the  purchaser  does  or  does  not  take  possession. 
(Sug.  Vend.  [Am.  notes  by  Perkins]  314.)  It  does  not  appear 
that  this  balance  of  the  purchase  money  has  been  appro- 
priated, or  that  the  purchaser  has  received  no  benefit  therefrom 
within  the  exception  noted  in  Bostwick  v.  Beach  (105  N.  Y. 
661),  or  that  the  plaintiff  has  been  in  any  way  excluded  from 
the  enjoyment  of  its  purchase,  to  which  it  took  conveyance  on 
September  23,  1909.  The  delay  in  the  termination  of  these 
proceedings  was  not  attributable  to  the  vendor.  Presumably 
the  plaintiff  has  been  in  the  enjoyment  of  the  rents  and  profits 
since  that  time. 

The  order  is  modified,  and  as  modified  affirmed,  with  ten 
dollars  costs  and  disbursements  to  the  appellant  the  City  Eeal 
Estate  Company. 

HiRSCHBERG,  BuRB,  Thomas  and  Carr,  JJ.,  concurred. 

Order  modified  in  accordance  with  opinion,  and  as  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  the  appel- 
lant City  Beal  Estate  Company.  Order  to  be  settled  before  the 
presiding  justice. 


MmiAN  A.  Kent,  Eespondent,  v.  Leslie  B.  Wilson  and  Duncan 
M.  Ferguson,  Doing  Business  under  the  Copartnership 
Name  of  L.  B.  Wilson  &  Company,  Appellants. 

Second  Department,  March  15,  1912. 

Bailment — action  to  recover  moneys  from  depositary  —  evidence  not 
showing  accord  and  satisfaction  —  account  stated. 

Action  to  recover  a  balance  of  moneys  deposited  with  the  defendants  to  be 
accounted  for  by  them.  Evidence  examined,  and  held^  insufficient  to 
establish  an  accord  and  satisfaction,  and  tliat  the  Jury  would  have  been 
justified  in  finding  that  the  plaintiff  was  not  indebted  to  the  defendants. 
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The  rendition  of  an  account  does  not  make  an  aocoont  stated,  and  the 
failure  to  object  only  raises  a  presumption  which  may  be  rebutted  by 
proof  of  any  circumstances  tending  to  a  contrary  conclusion. 

Appeal  by  the  defendants,  Leslie  B.  Wilson  and  another, 
doing  business  under  the  copartnership  name  of  L.  B.  Wilscm 
&  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  offioe  of  the  clerk  of  the  county 
of  Kings  on  the  24th  day  of  June,  1911,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
26th  day  of  June,  1911,  as  modified  by  an  order  entered  on  the 
3d  day  of  July,  1911,  denying  the  defendants'  motion  for  a  new 
trial  made  upon  the  minutes. 

Harold  C.  Mitchellj  for  the  appellants. 

Harry  E,  Lewis  [diaries  F.  Murphy  with  him  on  the  brief], 
for  the  respondent. 

Jenks,  p.  J  : 

The  plaintiff  deposited  $1,985.64  with  the  defendants,  who 
are  bankers  and  brokers,  to  be  accounted  for.  The  defendants 
heretofore  have  accoimted  for  $985.54  thereof  and  this  action  is 
to  recover  the  balance.  The  deposit  represented  the  proceeds 
of  policies  payable  to  the  plaintiff  upon  the  life  of  plaintdfTs 
former  husband,  who  died  in  the  service  of  the  defendants. 
•  There  is  proof  that  for  a  period  the  defendants  sent  monthly 
statements  of  this  account  to  the  plaintiff,  which  were  received 
without  demur,  and  the  contention  of  the  appellants  is  that  as 
thereby  "  a  complete  accord  and  satisfaction  was  shown,"  the 
trial  court  should  have  dismissed  the  plaintiff  or  should  have 
directed  the  verdict  against  her.  The  first  statement  read  in 
evidence  is  dated  September  80,  1908,  and  shows  credit  for  the 
deposit,  with  interest,  and  debits  of  items  specified  as  cash, 
each  of  small  sums  save  "  September  80  Cash  1,000."  The 
subsequent  statements  are  drawn  with  respect  to  the  balance 
shown  upon  this  first  statement.  Giving  due  probative  force 
to  this  evidence  as  to  the  account  and  the  plaintiff's  conduct 
with  respect  to  it,  the  proof  was  not  sufficient  to  cast  liability 
upon  the  plaintiff  if  no  debt  or  obligation  existed  against  her 
and  in  favor  of  the  defendants.     {Austin  v.  Wilson^  33  K.  Y. 
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St.  Eepr.  503  and  cases  cited;  Bradley  Fertilizer  Co.  v.  South 
Pub.  Co.,  17  N.  Y.  Supp.  687;  Cliase  v.  Chase,  191  Mass.  556; 
Davis  V.  Seattle  Nat.  Bank,  19  Wash.  66;  French  v.  French, 
2  M.  &  G.  644.)  Upon  the  evidence  the  jury  could  have  deter- 
mined that  there  was  neither  existing  debt  nor  obligation  as 
between  the  plaintiff  and  the  defendant^  for  although  defend- 
ants testified  that  the  plaintiff  agreed  that  they  could  apply  this 
$1,000  upon  a  shortage  discovered  in  the  accounts  of  her  said 
husband,  which  they  had  done,  the  plaintiff,  while  admitting 
that  the  defendants  had  informed  her  of  a  shortage  and  that 
they  could  keep  $1,000  of  this  deposit  to  apply  thereto,  denied 
that  she  had  ever  said  to  the  defendants  that  she  was  willing 
or  was  satisfied  that  any  such  application  should  be  made. 
The  verdict  was  for  the  plaintiff. 

It  is  well  settled  that  the  rendition  of  an  accoimt  does  not 
make  an  accoimt  stated,  and  the  omission  of .  objection  but 
raises  a  presumption  capable  of  rebuttal  ^'  by  proof  of  any  cir- 
cumstances tending  to  a  contrary  conclusion."  {Guernsey  v. 
Bexford,  63  N.  Y.  631.)  The  plaintiff  testifies  that  one  of  the 
defendants  told  her  to  draw  against  the  deposit  up  to  $1,000, 
that  he  would  inform  her  when  the  deposit  was  thus  reduced, 
and  that  thereupon  she  must  not  draw  against  it  by  checks  or 
drafts,  but  upon  personal  application  to  him.  And  her  conten- 
tion is  that  this  item  of  $1,000  represented  to  her  a  deduction 
of  this  fund  to  be  reserved  against  her  checks  or  drafts.  The 
said  item,  ^^  Cash  1000  "  is  not  so  self-explanatory  as  to  reject 
as  incredible  .this  testimony  of  the  plaintiff's  understanding 
of  it. 

The  judgment  and  order  must  be  affirmed,  with  costs. 

HmscHBERG,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  John 
E.  Schultz,  Appellant. 

Second  Department,  March  16,  1912. 

Crime  —  usury  —  Banking  Law,  section  314  —  security  not  necessary  — 
Banking  Law  and  Penal  Law  not  inconsistent  ^repeal  by  implica- 
tion— when  defendant  taking  usury  liable  as  principal — defenses  — 
burden  of  proofs 

One  who  makes  a  loan  of  money  less  than  $200  for  more  than  the  legal  rate 
of  interest  is  guilty  of  a  violation  of  section  314  of  the  Banking  Law, 
although  no  security  is  taken.  But  where  the  usurious  loan  is  on 
personal  credit,  security  must  be  given  in  order  to  constitute  a 
misdemeanor. 

Section  2400  of  the  Penal  Law,  re-enacting  chapter  661  of  the  Laws  of  1904, 
which  made  the  taking  of  security  an  essential  element  to  the  crime  of 
usury  as  therein  defined,  did  not  repeal  by  implication  section  314  of  the 
Banking  Law. 

Repeals  by  impUcation  are  not  favored  and  are  not  effected  unless  two 
statutes  are  clearly  inconsistent,  or  the  new  statute  is  intended  to  estal>- 
lish  a  complete  system  for  the  entire  subject-matter  of  the  legislation. 

Section  2400  of  the  Penal  Law  and  section  314  of  the  Banking  Law  are  not 
inconsistent,  but  are  complementary  to  each  other,  the  latter  relating  to 
usury  in  certain  counties  only. 

A  person  who  makes  a  usurious  loan  contrary  to  section  314  of  the  Bank- 
ing Law  is  liable  as  a  principal,  although  he  made  the  loan  on  behalf  of 
another. 

In  a  prosecution  for  said  crime  the  People  need  not  show  that  the  defend- 
ant was  not  one  of  the  particular  corporations  authorized  by  the  Bank- 
ing Law  to  charge  interest  on  loans  in  excess  of  six  per  cent.  The  bur- 
den is  upon  the  defendant  to  bring  himself  within  the  exception  of  the 
statute. 

Appeal  by  the  defendant,  John  E.  Schidtz,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  New  York,  ren- 
dered against  the  defendant  on  the  12th  day  of  May,  1911,  con- 
victing him  of  the  crime  of  usury  in  violating  section  314  of  the 
Banking  Law. 

Ernest  P.  Seelman  and  Oates  Hamburger,  for  the  appellant. 

LeroyW.  Ross,  Assistant  District  Attorney  [John  F.  Clarhej 
District  Attorney y  with  him  on  the  brief],  for  the  respondents. 

Walter  8,  Heilbom,  Sling  brief,  by  permission,  for  Bussell 
Sage  Foundation. 
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HiRSCHBERG,  J. : 

The  defendant  was  tried  on  an  information  charging  him  in 

substance  with  having  violated  section  314  of  the  Banking  Law 

(Consol.  Laws,  chap.  2  [Laws  of  1909,  chap.  10],  §  314),  in  that 

on  the  26th  day  of  October,  1910,  at  the  borough  of  Brooklyn, 

coimty  of  Kings,  he  loaned  and  procured  to  be  loaned  to  one 

Charles  Piatt  the  sum  of  twenly-five  dollars,  seeking  to  obtain 

and  obtaining  for  the  said  loan  more  than  six  per  cent  interest. 

No  evidence  was  offered  on  behalf  of  the  defendant.     The 

uncontradicted  evidence  adduced  on   behalf   of  the   People 

established  the  facts  that  in  October,  1910,  one  Charles  Piatt, 

answering  a  newspaper  advertisement,  applied  to  the  offices  of 

the  State  Loan  and  Realty  Association  at  69  Court  street, 

borough  of  Brooklyn,  Kings  county,  for  a  loan  of  twenty-five 

dollars;  that  he  foimd  the  defendant  at  those  offices  and  stated 

the  piurpose  of  his  visit  to  him;  that  the  defendant  informed 

him  that  such  a  loan  would  cost  six  dollars  and  eighty-five 

cents  per  month  for  six  months;  that  after  Piatt  had  signed 

certain  papers,  including  an  agreement  to  pay  sixteen  dollars 

and  ten  cents  for  services,  brokerage,  etc.,  and  a  six  months' 

note  for  twenty-five  dollars  at  six  per  cent,  payable  to  the  order 

of  one  C.  H.  Fuller,  the  defendant  said,  ^^  I  will  make  this 

loan,"  and  procured  twenty-five  dollars  from  a  drawer  in  the 

outer  office  and  gave  that  money  to  Piatt.    It  also  appears 

that  in  the  following  month  Piatt's  wife,  on  his  behalf,  paid 

the  defendant  six  dollars  and  eighty-five  cents  and  received  a 

receipt  from  the  defendant  reading  as  follows: 

"  11/28/10. 

''  Received  of  Charles  T.  Piatt,  $6.85/100,  on  Account 

"J.  E.  S." 

When  the  defendant  was  arrested  memoranda  were  found  in 
his  possession  showing  the  time  agreed  upon  for  the  repayment 
of  the  loan.  The  learned  counsel  for  the  appellant  asks  for  a 
reversal  on  the  ground  that  no  security  was  taken  for  the  loan; 
that  the  evidence  does  not  connect  the  defendant  with  the 
alleged  crime,  and  that  no  evidence  was  adduced  showing  that 
the  defendant  was  not  one  of  the  corporations  authorized  by 
section  314  of  the  Banking  Law  to  exact  more  than  six  per 
cent  interest  on  loans  of  less  than  $200. 
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Section  314  of  the  Banking  Law  reads  as  follows:  "§  314. 
Prohibitions.  In  any  such  county  no  person  or  corporation^ 
other  than  corporations  organized  pursuant  to  this  article,  shall 
directly  or  indirectly  charge  or  receive  any  interest,  discount 
or  consideration  greater  than  the  legal  rate  of  interest  upon 
the  loan,  use  or  forbearance  of  money,  goods  or  things  in 
action  less  than  two  hundred  dollars  in  amount  or  value,  or 
upon  the  loan,  use  or  sale  of  personal  credit  in  any  wise  where 
there  is  taken  for  such  loan,  use  or  sale  of  personal  credit  any 
security  upon  any  household  furniture,  apparatus  or  appliances, 
sewing  machine,  plate  or  silver-ware  in  actual  use,  tools  or 
implements  of  trade,  wearing  apparel  or  jewelry.  The  fore- 
going prohibition  shall  apply  to  any  person  who,  as  security 
for  any  such  loan,  use  or  forbearance  of  money,  or  for  any 
such  loan,  use  or  sale  of  personal  credit  as  aforesaid,  makes  a 
pretended  purchase  of  property  from  any  person,  and  permits 
the  owner  or  pledgor  to  retain  the  possession  thereof,  or  who, 
by  any  device  or  pretense  of  charging  for  his  services  or  other- 
wise, seeks  to  obtain  a  larger  compensation  in  any  case  herem- 
bef ore  provided  for.  Any  person,  and  the  several  officers  of 
any  corporation,  who  shall  violate  the  foregoing  prohibition, 
shall  be  guilty  of  a  misdemeanor,  and  upon  proof  of  such  fact 
the  debt  shall  be  discharged  and  the  security  shall  be  void. 
But  this  section  shall  not  apply  to  licensed  pawnbrokers  making 
loans  upon  the  actual  and  permanent  deposit  of  personal  prop- 
erly as  security;  nor  shall  this  section  affect  in  any  way  the 
validity  or  legality  of  any  loan  of  money  or  credit  exceeding 
two  himdred  dollars  in  amount." 

The  language  of  the  statute  indicates  clearly  that  where  the 
loan  is  a  loan  of  money  of  less  value  than  $200  for  more  than 
the  legal  rate  of  interest,  the  giving  of  security  is  not  a  neces- 
sary element  of  the  crime.  On  the  other  hand,  where  tiie  loan 
is  of  personal  credit,  the  statute  specifically  states  that  security 
must  be  given  in  order  to  constitute  the  misdemeanor  The 
language  of  former  section  378  of  the  Penal  Code  (as  amd. 
by  Laws  of  1895,  chap,  72)  was  substantially  identical  in  this 
respect  with  the  language  of  section  814  of  the  Banking  Law. 
In  People  ex  rel.  Beehe  v.  Warden  of  City  Prison  (89  N.  Y. 
Supp.   322;  affd.,  86  App.  Div.  626;  176   N.  Y.  677)  section 
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878  of  the  Penal  Code  received  a  construction  consonant  with 
the  plain  meaning  of  its  language,  and  the  court  held  that 
where  the  loan  was  a  loan  of  money  the  taking  of  security 
was  not  an  essential  element  of  the  crime,  but  that  where  the 
loan  was  of  personal  credit  the  taking  of  security  was  essential. 
We  see  no  reason  to  assimie  that  the  Legislature  intended 
different  meanings  when  it  employed  the  same  language  in 
these  two  statutes.  That  the  plain  meaning  of  section  314  of 
the  Banking  Law  is  as  stated  might  almost  be  conceded  by 
the  learned  counsel  for  the  appellant  when  he  bases  his  claim 
that  the  appellant's  act  could  only  constitute  a  crime  if  security 
had  been  accepted  upon  the  ground  that  the  Legislature,  after 
the  construction  given  section  378  of  the  Penal  Code  in  the 
Beebe  Case  (supra),  amended  that  section  so  that  the  taking 
of  sectudty  became  an  essential  element  of  the  crime  of  usury 
as  therein  defined.  (See  Penal  Code,  §  378,  as  amd.  by  Laws 
of  1904,  chap.  661;  now  Penal  Law,  §  2400.)  This  amendment 
of  section  378,  the  learned  counsel  for  the  appellant  contends, 
operated  as  an  implied  repeal  of  that  portion  of  section  314  of 
the  Banking  Law  making  it  a  misdemeanor  to  loan  sums  of 
money  less  than  $200  in  value  at  more  than  the  legal  rate  of 
interest  without  security. 

It  is  well  settled  that  repeals  by  implication  are  not  favored 
and  are  not  effected  unless  the  two  statutes  are  clearly  incon- 
sist^it,  or  the  new  statute  is  intended  to  establish  a  complete 
system  for  the  entire  subject-matter  of  the  legislation.  {Mat- 
ter of  Tiffany,  179  N.  Y.  455;  Czamowsky  v.  City  of  Roches- 
ter, 65  App.  Div.  388;  affd.,  165  N.  Y.  649;  Davis  v.  Supreme 
Lodge,  Knights  of  Honor,  Id.  159;  Casterton  v.  Toum  of 
Vienna,  163  id.  368.)  We  do  not  think  the  amendment  to 
section  378  of  the  Penal  Code  (now  Penal  Law,  §  2400)  incon- 
sistent with  section  314  of  the  Banking  Law,  or  that  the  Legis- 
lature int^ided  section  2400  of  the  Penal  Law  to  apply  to  the 
conditions  sought  to  be  remedied  by  section  314  of  the  Banking 
Law.  Section  314  of  the  Banking  Law  is  a  part  of  article  10 
of  chapter  10  of  the  Laws  of  1909  (Consol.  Laws,  chap.  2). 
Article  10  (as  amd.  by  Laws  of  1910,  chap.  127)  provides  for 
the  organization  of  corporations  of  a  quasi-charitable  nature 
for  the  purpose  of  making  small  loans  to  needy  persons.    Such 


Digitized  by 


Google 


848  People  r.  Schultz. 


Second  Department,  March,  1912.  [Vol.  140. 

corporations  are  authorized  to  charge  prescribed  rates  of  inter- 
est in  excess  of  six  per  cent  per  annum,  and  the  profits  of  such 
corporations  are  limited.  Such  corporations  are  further  limited 
in  their  operations  to  counties  containing  or  contained  within 
an  incorporated  city.  By  section  314  loans  of  money  of  lees 
value  than  $200  at  more  than  the  legal  rate  of  interest  are 
misdemeanors  when  made  by  any  person  or  corporation  other 
than  such  corporations  in  any  county  where  such  corporations 
are  authorized  to  do  business.  Thus  it  appears  that  the  acts 
prohibited  by  section  814  of  the  Banking  Law  are  not  crimes  in 
every  part  of  the  State.  The  making  of  the  prohibited  loans 
constitutes  a  misdemeanor  in  certain  counties  only,  Kings 
county  being  included.  The  purpose  of  the  act  is  the  protec- 
tion of  the  needy  from  e2ctortion,  and  the  Legislature,  in 
accomplishing  that  purpose,  has  not  only  limited  the  protected 
class  to  small  borrowers,  but  has  confined  the  operation  of  the 
law  to  those  comparatively  thickly  settled  portions  of  the  State 
where  the  evils  sought  to  be  eliminated  were  deemed  most  likely 
to  prevail.  Section  378  of  the  Penal  Code  (as  amd.,  now  being 
Penal  Law,  §  2400)  on  the  other  hand  establicdhed  a  general 
policy  for  the  entire  State.  Bead  together,  the  two  statutes 
provide  that  the  taking  of  security  shall  be  an  essraitial  element 
of  the  crime  of  usury,  except  when  the  loan  is  a  loan  of  mcmey 
less  than  $200  in  value,  made  in  certain  localities  by  other  than 
certain  quasi-charitable  corporations.  The  purpose  of  the  two 
statutes  is  complementary,  and  in  that  sense  harmonious  rather 
than  inconsistent.  One  establishes  a  general  rule,  the  other 
excepts  a  certain  class  from  the  hardship  that  might  result 
were  the  general  rule  universally  applied. 

In  the  case  at  bar  more  than  the  legal  rate  was  exacted  for 
a  loan  of  money  less  than  $200  in  amount  in  a  county  where 
such  loans  are  prohibited  by  section  814  of  the  Banking  Law, 
and  such  act  constitutes  a  misdemeanor  within  the  meaning  of 
that  section. 

We  ^hiTiTr  the  undisputed  evidence  sufficiently  connects  the 
defendant  with  the  commission  of  the  crime.  The  fact  that 
the  defendant  made  the  loan  on  behalf  of  another  is  inmia- 
terial.  The  offense  charged  is  a  misdemeanor,  and  the  defend- 
ant's conceded  participation  in  the  illegal  acta  makes  him 
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liable  as  a  principal.  (Penal  Law,  §  27;  People  ex  rel.  Beebe 
V.  Warden  of  City  Prison,  supra.) 

The  claim  that  the  judgment  should  be  reversed  because  the 
State  did  not  prove  specifically  that  the  defendant  was  not  one 
of  the  corporations  authorized  by  the  Banking  Law  to  make 
the  prohibited  loan  is  not  sound.  Section  314  of  the  Banking 
Law  makes  it  a  misdemeanor  for  any  person  or  corporation 
other  than  certain  excepted  corporations  to  exact  more  than 
the  legal  rate  of  interest  for  the  loan  of  sums  of  money  less 
than  $200  in  value.  The  excepted  corporations  must  con- 
sist of  five  or  more  persons  (Banking  Law,  §  810,  as  amd. 
by  Laws  of  1910,  chap.  127),  and  we  think  it  may  be  asstimed, 
as  matter  of  law,  that  the  defendant  could  not  constitute  such 
an  excepted  corporation.  Assuming  that  others  might  have 
been  incorporated  in  his  name,  it  is  obvious  that  he  alone  could 
not  be  so  incorporated.  However  this  may  be,  the  corporations 
authorized  to  charge  the  generally  prohibited  rate  of  interest 
constitute  a  class  excepted  by  proviso  from  the  general  opera- 
tion of  the  statute,  and  it  is  settled  that  under  such  circum- 
stances any  facts  bringing  the  defendant  within  the  exceptions 
contained  in  such  proviso  are  matters  of  defense  which  he  must 
prove  in  the  first  instance,  although  on  all  the  evidence,  includ- 
ing that  to  establish  such  defense,  the  prosecution  would  have 
to  establish  its  case  beyond  a  reasonable  doubt.  {People  v. 
Mcintosh,  5  N.  Y.  Cr.  Rep.  38;  People  v.  Meyer,  8  N.  Y.  St. 
Repr.  256;  People  v.  Briggs,  114  N.  Y.  56;  Richardson  v. 
State,  77  Ark.  321.) 

The  judgment  of  conviction  should  be  affirmed. 

Jenks,  p.  J.,  Thomas,  Woodward  and  Rich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed. 

App.  Div.— Vol.  CXLIX.        54 
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Elizabeth  H.  Sterling,  Plaintiflf,  v.  Louis  V.  Heydenreich 
and  Others,  as  Executors,  etc.,  of  Emile  Heydenreich, 
Deceased,  Defendants. 

Second  Department,  March  8, 1912. 

Will   construed  —  bequest   of  interest   in   copartnership  —  rights   of 
legatees  as  against  residuary  legatees. 

Where  a  testator  in  express  terms  bequeathed  to  his  son  '*  all  my  interest, 
right,  title  and  claim  in  and  to,  and  my  property  in  the  cox>artner8hip 
or  firm  ^^  of  which  he  was  a  member,  he  conveyed,  not  only  all  his  inter- 
est in  the  firm  as  a  member,  but  all  his  property  rights  therein,  indnd- 
ing  cash  on  hand,  outstanding  accounts  and  merchandise;  these  do  not 
go  to  the  residuary  legatees. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Henry  Stengel j  Jr.,  for  the  plaintiff. 

William  F.  Connelly  for  the  defendants. 

HmSCHBERG,  J. : 

The  alleged  controversy  in  this  case  relates  to  the  construc- 
tion to  be  given  to  the  2d  clause  or  paragraph  of  the  will  of 
Emile  Heydenreich,  deceased.  He  died  on  the  16th  day  of 
March,  1911,  the  wiU  having  been  executed  on  the  19th  day 
of  February,  1908,  and  admitted  to  probate  in  Kings  county, 
where  he  resided.  The  plaintiff  is  the  only  daughter  of  the 
testator,  and  by  the  will  bonds  and  mortgages  aggregating 
the  sum  of  $100,000  were  bequeathed  to  her.  To  his  wife 
the  testator  gave  securities  aggregating  $60,000  and  his  house- 
hold furniture.  After  providing  for  other  small  legacies,  not 
necessary  to  detail,  he  gave  and  bequeathed  all  the  residue  of 
his  personal  estate  to  his  wife,  his  son  and  his  daughter  equally. 
The  deceased  was  a  member  of  the  firm  of  E.  Fougera  Sc  Co.  at 
the  time  of  the  making  of  the  will  and  at  the  time  of  hisdeath, 
and  the  2d  clause  of  the  will  is  as  follows:  ^^  I  give  and  bequeath 
unto  my  son,  Louis  V.  Heydenreich, 'all  my  interest,  right,  title 
and  claim  in  and  to,  and  my  property  in,  the  copartnership  or 
firm  of  E.  Fougera  &  Co.,  situate  in  the  Borough  of  Manhattan, 
City  and  State  of  New  Torf 
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At  the  time  of  the  death  of  the  testator  there  was  an  unas- 
certained profit  in  the  business  of  the  firm  of  E.  Fougera  &  Co., 
consisting  of  money  on  hand,  outstanding  accounts  and  mer- 
chandise,  to  which  the  interest  of  the  deceased  applied,  and  the 
contention  on  the  part  of  the  plaintiff  is  that  the  right  and 
claim  of  the  deceased  in  such  unascertained  profits  is  a  part  of 
the  residuary  estate  and  not  a  part  of  the  legacy  bequeathed  to 
the  son  by  virtue  of  the  2d  clause  of  the  will. 

The  controversy  was  submitted  without  oral  argument,  and 
the  plaintiff's  printed  brief  presents  no  reason  why  the  claim  is 
made  on  her  behalf.  No  authorities  are  cited  in  support  of  it, 
and  none  have  been  found.  It  would  be  impossible  to  frame  a 
paragraph  in  more  comprehensive,  positive  and  precise  terms 
than  the  one  in  question,  as  a  bequest  which  should  cover 
everything  to  which  the  testator  might  be  entitled  as  a  mem- 
ber of  the  firm  at  the  time  of  his  death.  The  bequest  covers, 
not  only  all  the  interest,  right,  title  and  claim  of  the  testator 
in  the  firm  as  a  member  thereof,  but  also  all  his  property  in 
the  firm.  The  language  is  dear,  precise  and  unambiguous, 
and  it  carries  to  the  legatee  everything  which  the  deceased  was 
entitled  to  as  a  member  of  the  firm  on  its  dissolution  at  the  day 
of  his  death. 

The  judgment,  therefore,  must  be  in  favor  of  the  defend- 
ants, who  are  the  executors  and  residuary  legatees,  but  under 
the  terms  of  the  submission,  without  costs. 

Jenks,  p.  J.,  Burr,  Woodward  and  Eicn,  JJ.,  concurred. 

Judgment  for  defendants  on  agreed  statement  of  facts, 
without  costs. 


John   J.    Tracy,    Eespondent,    v.    Hedden   Construction 
Company,  Appellant. 

Second  Department,  March  15, 1912. 

Xastar  and  «ervaiit  ^  negligence  —  izijury  by  stepping  upon  nail  — 
proof  not  Justifying  recovery  —  aasiunption  of  risk, 

A  workman  employed  in  the  oonstmction  of  a  building  cannot  hold  his 
master  liable  for  injuries  received  when  leaving  the  building  at  nightfall 
by  stepping  upon  a  nail  in  a  loose  piece  of  planking  left  upon  a  runway 
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where  the  evidenoe  shows  that  the  plank  was  not  there  within  half  an 
hour  of  the  aocident.  The  master  cannot  he  charged  with  oonstmctiye 
knowledge  that  the  obstruction  was  there. 
Moreover,  where  it  appears  that  in  constructing  such  building  loose  boards 
and  planks  were  strewn  about,  the  plaintiff  in  using  the  runway  to 
leave  the  building  assumed  the  risk  of  the  existing  conditions. 

Appeal  by  the  defendant,  the  Hedden  Construction  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  ofl&oe  of  the  clerk  of  the  county  of 
Kings  on  the  29th  day  of  June,  1911,  upon  the  verdict  of  a 
jury  for  $750,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  1st  day  of  July,  1911,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Allan  E.  Brosmith  [Amos  H.  Stephens  with  him  on  the 
breif],  for  the  appellant. 

M.  E.  Kelley  [Christian  S.  Lorentzen  with  him  on  tiie 
brief],  for  the  respondent. 

HmscHBERG,  J. : 

The  plaintiff  was  injured  while  working  in  the  employ  of  tiie 
defendant,  a  company  engaged  in  the  erection  of  a  building  on 
the  site  of  the  former  Fifth  Avenue  Hotel,  Twenty-third  street 
and  Broadway,  in  the  borough  of  Manhattan.  He  was  at 
work  on  the  fifth  floor  of  the  building  on  the  day  of  the  aoci- 
dent, namely,  October  30,  1908,  and  in  common  with  the  other 
workmen  was  preparing  to  leave  the  building  at  about  a  quar- 
ter of  an  hour  before  sunset.  On  that  day,  in  the  progress  of 
the  work,  the  girders  of  the  fifth  floor  had  been  only  partially 
covered  by  loose  scaffolding  and  narrow  runways  with  open 
spaces  on  either  side.  The  runway  was  only  two  feet  wide, 
and  someone  had  left  a  piece  of  planking  across  it  with  a  nail 
projecting  through  the  plank.  The  plaintiff  at  the  time  was 
engaged  in  collecting  empty  cement  bags  on  the  different 
floors,  and  at  the  time  of  the  accident  was  doing  that  work  on 
the  fifth  floor.  He  stepped  upon  the  nail  in  the  piece  of  plank 
referred  to,  and  the  nail,  penetrating  his  foot,  caused  the 
injury  complained  of.  He  testified:  "I  was  walking  along 
the  runway  and  there  was  a  piece  of  a  plank  across  the  runway 
with  a  nail  sticking  through  it,  and  it  was  dark;  there  was  no 
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lights  in  the  building,  and  I  couldn't  see  this  across  the  run- 
way, and  I  stepped  on  the  ^^il  and  it  went  right  through  my 
foot.  This  took  place  right  in  the  center  of  the  fifth  floor.  I 
didn't  see  the  end  of  the  plank  which  contained  the  nail  until 
after  I  stepped  on  it.  I  could  hardly  see  it  then,  it  was  so 
dark." 

There  was  evidence  given  to  the  effect  that  the  place  was 
dark,  and  it  is  undisputed  that  there  were  no  artificial  lights. 
The  case  was  submitted  to  the  jury  on  the  theory  that  the 
defendant  was  guilty  of  negligence  in  failing  to  furnish  arti- 
ficial light  at  the  time.  There  is  no  claim  that  the  conditions 
on  the  day  in  question  differed  from  those  which  prevailed  on 
other  days  while  the  plaintiff  was  working  in  the  building. 
He  had  been  at  work  there  several  months.  About  200  men 
were  employed  in  the  work,  and  nothing  appeared  to  indicate 
that  an  accident  such  as  occurred  at  the  time  in  question  was 
to  have  been  reasonably  anticipated  by  either  the  defendant  or 
its  employees.  One  of  the  plaintiff's  witnesses  testified  that 
he  had  used  the  runway  in  question  several  times  on  the  after- 
noon of  October  thirtieth,  the  last  time  within  twenty  minutes 
or  half  an  hour  prior  to  the  plaintiff's  accident,  and  that  the 
piece  of  plank  with  the  nail  in  it  was  not  there  then.  I  do  not 
see  how  the  defendant  could  be  charged  with  constructive 
knowledge  of  the  presence  of  the  plank  with  the  nail  in  it  on 
the  nmway.  The  learned  counsel  for  the  respondent  states  in 
his  brief  that  ^'  It  is  perfectly  well  known  that  in  all  building 
operations  loose  ends  of  boards  or  planks  will  be  strewn  about." 
If  this  be  so,  it  would  seem  that  the  condition  herein  complained 
of  was  one  of  the  necessary  risks  of  the  employment,  and  that 
the  plaintiff  in  using  the  runway  at  the  time  he  did  assumed 
whatever  risk  was  incident  to  the  conditions  then  prevailing. 

The  judgment  and  order  should  be  reversed. 

Jenks,  p.  J.,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Staten  Island  Shipbuilding  Coitt^ANY,  Appellant,  v.  George 
B.  Spearin,  Doing  Business  under  the  Name  of  Spearin  & 
Preston,  Respondent. 

Second  Department,  March  16, 1912. 

Contract  —  construction  —  ambisrnity  ^  province  of  ooort  and  jnry  — 
construction  dependent  upon  facts  aliunde. 

Where  a  contract  is  ambiguous,  the  ambiguity  should  not  be  construed  in 
favor  of  the  person  who  wrote  it 

Where  in  order  to  construe  a  contract  it  is  necessary  to  examine  facts 
aliunde  in  connection  with  the  writing,  the  construction  is  a  mixed 
question  of  law  and  fact  to  be  submitted  to  the  jury  under  proper 
instructions.  But  as  a  general  rule  the  construction  of  the  written 
instrument  is  a  question  of  law  for  the  court. 

Thus,  where  by  the  terms  of  a  contract  it  is  a  question  as  to  whether  a 
defendant  who  had  agreed  to  raft  second-hand  timber  and  piles  required 
him  also  to  raft  certain  long  wooden  platforms,  the  construction  in  this 
respect  should  be  submitted  to  the  Jury  and  the  verdict  should  not  be 
set  asida 

Appeal  by  the  plaintiff,  the  Staten  Island  Shipbuilding  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Rich- 
mond Trial  Term  and  entered  in  the  ofl&oe  of  the  clerk  of  the 
county  of  Richmond  on  the  28th  day  of  March,  1911,  granting 
the  defendant's  motion  to  set  aside  a  verdict  in  favor  of  the 
plaintiff  and  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  law. 

Martin  A.  Ryan,  for  the  appellant. 

Alfred  S.  Broivn,  for  the  respondent. 

HmSCHBERG,  J.: 

This  action  was  brought  to  recover  damages  for  the  breach 
of  a  written  agreement,  signed  by  the  defendant  and  accepted 
by  the  plaintiff.  The  agreement  was  in  the  form  of  a  letter 
(Plaintiff's  Exhibit  1),  which  reads  in  part  as  follows:  "We 
accept  your  verbal  proposition  to  build  two  Scows.  *  ♦  ♦ 
Our  understanding  is  that  the  price  of  these  scows  delivered 
will  be  $8,700,  and  that  you  will  make  us  an  allowance  thereon 
of  $2,700  for  the  second-hand  piles  and  timber  which  we  are 
removing  from  the  St.  Gteorge  Terminal,  S.  I.,  (xbove  to  include 
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the  five  long  platforms  between  the  tracks,  and  all  other  mate- 
rial below  the  top  level  of  deck.  *  *  *  It  is  also  our  under- 
standing that  we  are  to  raft  this  second-hand  timber  and  piles, 
and  that  you  will  tow  it  away  from  the  work  at  your  own 
expense,  as  we  get  it  ready."  The  answer  denied  that  the 
defendant  agreed  to  raft  the  five  long  platforms,  and  it  appear- 
ing on  the  trial  that  he  failed  to  do  so,  the  principal  question 
on  the  trial  was  as  to  the  proper  interpretation  of  the  agree- 
ment. That  the  learned  trial  justice  considered  the  agreement 
ambiguous  is  evidenced  from  a  portion  of  his  charge  as  follows: 
"  I  am  going  to  leave  it  to  you  to  decide  how  far  there  rested 
upon  the  defendant  in  this  case  the  obligation  to  raft  material 
which  was  covered  by  this  contract.  If  the  defendant  failed  to 
raft,  that  is,  put  in  the  water  and  place  in  rafting  condition, 
material  that  had  to  be  rafted,  then  in  that  respect  the  defend- 
ant failed  to  perform  his  contract.  K  lie  did  raft  all  that  it  was 
required  to  raft,  then  there  is  no  cause  of  action  hereon  the  part  of 
the  plaintiff  agaiast  the  defendant,  because  the  only  thing  men- 
tioned here  is  raf  ting.'*  The  jury  found  for  the  plaintiff  in  the 
sum  of  $1,514.50  and  interest,  and  in  setting  aside  the  verdict 
the  court  handed  down  the  following  opinion:  ^^  The  defendant 
was  under  obligation  to  raft  second-hand  piles  and  timbers — 
long  stuff  only.  This  conclusion  follows  the  construction  by  the 
Court  of  the  written  agreement.  To  submit  the  questions  to 
the  jury  was  error.  Verdict  set  aside  and  new  trial  granted." 
While  it  is  quite  clear  that  the  defendant's  agreement  was  to 
raft  "long  stuff  only,"  the  qualifying  or  explanatory  phrase 
"  above  to  include  the  five  long  platforms  between  the  tracks  " 
must  not  be  overlooked.  "Long  platforms,"  undisputedly  of 
wood,  surely  maybe  included  in  the  description  "long  stuff 
only,"  and  there  was  no  evidence  that  the  long  platforms  could 
not  be  rafted.  If,  as  it  appears,  the  contract  is  ambiguous,  the 
ambiguity  should  not  be  construed  in  favor  of  the  defendant, 
who  wrote  it.  As  was  said  by  the  court  in  Oillet  v.  Bank  of 
America  (160  N.  Y.  549,  555):  "The  reason  of  the  rule  that 
the  language  of  an  instrument  is  to  be  construed  against  the 
person  who  proposes  it  rather  than  against  the  person  who  is 
invited  to  accept  it,  is  that  men  are  supposed  to  take  care  of 
themselves,  and  that  he  who  chooses  the  words  by  which  a 
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right  is  given  ought  to  he  held  to  the  strict  interpretation  of 
them,  rather  than  he  who  only  accepts  them." 

In  order  to  determine  the  only  question  at  issue,  whether  the 
parties  intended  that  the  five  long  platforms  should  he  rafted,  it 
was  necessary  to  examine  facts  aliunde  in  connection  with  the 
written  language.  This  the  court  apparently  did  when  it 
decided  that  the  long  platforms  were  not  "  long  stuff,"  hut  the 
question  was  a  mixed  question  of  law  and  fact,  and  in  submit- 
ting it  to  the  jury  the  court  committed  no  error.  In  Trustees 
of  East  Hampton  v.  Vail  (151  N.  T.  463)  the  court  said  (p. 
470):  "While  it  is  a  general  rule  that  the  construction  of  a 
written  instrument  is  a  question  of  law  for  the  court,  yet, 
where  its  interpretation  depends  upon  the  sense  in  which  the 
words  were  used,  or  depends  upon  facts  aliunde  in  connection 
with  the  written  language  to  ascertain  the  intent  of  the 
parties,  the  question  becomes  a  mixed  question  of  law  and  fact." 

If  it  was  not  error  to  submit  the  question  to  the  jury,  the 
court  erred  in  setting  aside  the  verdict  on  account  of  that  sup- 
posed error.  The  order  should,  therefore,  be  reversed  and  the 
verdict  reinstated. 

Jenks,  p.  J.,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 
Order  reversed,  with  costs,  and  verdict  reinstated. 


Daniel  Douglass  and  John  Hann,  Doing  Business  under  the 
Firm  Name  and  Style  of  Douglass  &  Hann,  Respondents, 
V.  F.  W.  Carlin  Construction  Company  and  Others,  Appel- 
lants, Impleaded  with  The  City  op  New  York,  Defendant 

Second  Dejiartment,  March  29, 1912. 

Uechanic's  lien  —  foreclosure  ^  allegation  that  no  other  action  has 
been  brought  upon  debt  —  amendment  of  complaint  upon  triaL 

While,  in  a  suit  to  foreclose  a  mechanic's  lien,  it  is  necessary  that  the 
complaint  allege,  for  the  information  of  the  court,  that  no  other  action 
has  been  brought  upon  the  debt,  it  is  within  the  discretion  of  the  court, 
under  the  provisions  of  section  738  of  the  Code  of  Civil  Procedure,  to 
permit  an  amendment  of  the  complaint  upon  the  trial  by  inserting  such 
an  allegation,  it  being  **  material  to  the  case." 
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Appeal  by  the  defendants,  the  F.  W.  Carlin  Construction 
Company  and  others,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs,  entered  in  the  offioe  of  the  derk  of 
the  county  of  Eangs  on  the  7th  day  of  June,  1911,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  EJngs  County 
Special  Term. 

Oeorge  H.  D.  Foster^  for  the  appellant  F.  W.  Carlin  Con- 
struction Company. 

Harry  C.  Wingate^  for  the  appellants  John  J.  Carlin  and 
Thomas  G.  Carlin. 

Alfred  J.  Gilchrist  [Jdcob  Neu  with  him  on  the  brief],  for 
the  respondents. 

Woodward,  J.  : 

This  is  an  action  to  foreclose  a  mechanic's  lien,  resulting  in  a 
judgment  in  favor  of  the  plaintiffs.  The  plaintiffs  as  copart- 
ners were  sub-contractors  of  the  defendant  F.  W.  CarUn  Con- 
struction Company,  which  company  had  a  contract  with  the 
defendant,  the  City  of  New  York,  for  the  construction  or 
alteration  of  the  Williamsburgh  or  new  East  River  bridge.  It 
is  not  questioned  that  the  plaintiffs  performed  certain  labor 
and  furnished  certain  materials  to  said  defendant  Carlin  Con- 
struction Company,  but  a  controversy  arose  as  to  the  value  of 
the  services  and  materials,  and  the  plaintiffs  attempted  to 
file  a  lien.  In  this  they  were  unsuccessful,  because  of  defects 
in  the  notice,  and  thereafter,  and  on  the  30th  day  of  October, 
1908,  the  plaintiffs  filed  with  the  comptroller  and  the  commis- 
sioner of  bridges  of  thb  ciiy  of  New  York  a  second  notice  of 
lien,  set  out  in  the  complaint,  and  which  furnishes  the  founda- 
tion of  the  present  action  for  the  foreclosure  of  such  lien.  This 
second  lien  was  discharged  by  a  bond  of  the  defendant  Carlin 
Construction  Company,  with  the  defendants  John  J.  Carlin  and 
Thomas  G.  Carlin  as  sureties.  It  is  admitted  that  the  Carlin 
Construction  Company  is  liable  to  the  plaintiffs  for  the  reason* 
able  cost  of  the  labor  and  materials  furnished  in  this  work, 
and  that  the  plaintiffs  would  be  entitled  to  a  personal  judg- 
ment for  such  smn  in  the  present  action,  but  it  is  urged  that 
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the  complaint  is  insufficient  in  two  respects,  in  that  (a)  it  failed 
to  allege  the  facts  necessary  to  entitle  the  plaintifib  to  show 
the  contract  between  the  city  and  the  Carlin  Construction  Com- 
pany and  the  amount  earned  thereunder;  (b)  it  failed  to  allege 
that  no  other  action  had  been  brought  to  recover  any  part  of 
the  debt. 

We  are  of  the  opinion  that  the  stipulation  entered  into 
between  the  parties  for  the  purposes  of  this  trial  effectually  dis- 
poses of  the  first  objection,  which  the  appellants  do  not  think 
it  worth  while  to  arg^e  in  their  brief.  We  are  equally  per- 
suaded that  while  it  was  necessary  to  a  proper  complaint,  in 
an  action  to  foreclose  a  mechanic's  lien,  to  allege  that  no  other 
action  had  been  brought  upon  the  debt,  it  was  within  the  dis- 
cretionary power  of  the  court,  under  the  provisions  of  section 
723  of  the  Code  of  Civil  Procedure,  to  amend  the  complaint  by 
**  inserting  an  allegation  material  to  the  case."  It  was  held  in 
Riesgo  v.  Olengartffe  Realty  Co,  (116  App.  Div.  414, 419;  affd. 
without  opinion  sub  nom.  Riesgo  v.  Clark,  194  N.  Y.  600)  that 
such  an  allegation  in  an  action  to  foreclose  a  mortgage  was  not 
a  part  of  the  plaintiff's  cause  of  action  which  the  plaintiff  was 
bound  to  support  by  evidence  upon  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief,  but  that  it  ^^  seems  to 
require  the  insertion  of  such  an  allegation  in  the  complaint  for 
the  information  of  the  court  upon  the  trial,  and  not  to  raise  an 
issue  which  by  the  mere  denial  of  the  allegation  would  require 
the  plaintiff  to  prove  the  negative  of  an  affirmative  defense.  It 
would  seem  to  be  analogous  to  those  cases  where  a  formal  allega- 
tion is  required  in  a  complaint,  but  of  which  no  proof  is  required 
upon  the  trial,  Uke  an  allegation  of  a  breach  of  a  contract  to  pay 
a  siun  of  money,  where  it  is  essential  that  the  plaintiff  should 
allege  a  breach  of  the  contract  of  which  he  complains;  but  a 
denial  of  that  aUegation  does  not  put  the  facts  in  issue."  This 
being  the  purpose  of  the  provision  of  the  statute  (Code  Civ. 
Proc.  §§  1629,  3401;  Lien  Law  [Consol.  Laws,  chap.  83;  Laws 
of  1909,  chap.  88],  §  48)  requiring  the  statement  of  this  fact, 
and  it  not  being  a  part  of  the  plaintiff's  cause  of  action,  in  the 
sense  that  it  gives  him  a  wrongto  be  remedied,  it  follows  as  a 
matter  of  course  that  where  the  defendant  has  failed  to  raise 
the  objection  by  demurrer,  the  court  will  permit  an  amend- 
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ment  upon  the  trial  by  permitting  the  insertion  of  an  allegation 
material  to  the  case.  In  such  a  case  the  power  of  the  court  is 
limited  merely  to  the  question  of  whether  substantial  justice  is 
to  be  promoted  by  the  amendment.  {Maders  v.  Whallon^  74 
Hun,  872,  376.)  This  conclusion  is  in  entire  harmony  with 
the  rule  laid  down  by  the  coiurt  in  National  Bank  of  Deposit 
V.  Rogers  (166  N.  T.  880)  and  with  the  whole  tenor  of  modem 
judicial  determinations. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


John  Leap,  Appellant,  v.  Associated  Operating  Company, 

Respondent. 

Second  Department,  March  29,  1912. 

DismiMal  —  neglect  to  prosecute  —  pnrpoee  of  diiTn^Mal. 

Where  a  case  was  noticed  by  both  parties  and  appeared  npon  the  general 
Trial  Term  calendar  in  1900,  and  a  new  calendar  to  include  the  causes 
remaining  on  the  general  calendar  was  made  for  the  term  commencing 
with  the  first  Monday  of  October,  1911,  and  it  is  claimed  that  the  plain- 
tiff by  neglect  to  file  a  new  note  of  issue  has  failed  to  place  one  case 
upon  the  new  calendar  for  a  period  of  two  months,  during  which  time 
Junior  issues  have  been  reached  and  disposed  of,  and  the  affidavit  of  the 
plaintifTs  managing  derk,  that  he  filed  a  note  of  issue  for  this  case  and 
for  100  others,  for  the  purpose  of  having  the  case  appear  upon  the  October 
calendar,  is  not  contradicted,  a  motion  under  section  822  of  the  Code  of 
Civil  Procedure  to  dismiss  the  plaintiff^s  complaint  for  want  of  due  dili- 
gence in  the  prosecution  of  the  same  should  be  denied. 

The  fact  that  calendars  are  crowded  and  that  it  takes  a  long  time  to 
reach  a  case  is  not  to  be  charged  against  a  plaintiff;  the  question  is  not 
how  long  it  has  been  since  issue  was  Joined  but  whether  the  plaintiff 
has  unreasonably  neglected  to  proceed. 

The  purpose  of  dismissing  a  complaint  for  unreasonable  neglect  to  pro- 
ceed is  to  prevent  an  unreasonable  carrying  of  cases  upon  the  calendar 
which  are  not  designed  to  be  tried. 

Appeal  by  the  plaintiff,  John  Leap,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 


Digiti 


zed  by  Google 


860  Leap  v.  Associated  Operating  Co. 

Second  Department,  March,  1912.  [VoL  149. 

12th  day  of  December,  1911,  dismissing  the  oomplaint  for  failure 
to  prosecute. 

Henry  M.  Dater  [Oeorge  F.  Elliott  and  Jay  S.  Jones  with 
him  on  the  brief],  for  the  appellant. 

Charles  McO.  Roberts  [Bertrand  L.  Pettigrew  with  him  on 
the  brief],  for  the  respondent. 

Woodward,  J.  : 

I  am  unwilling  to  hold  that  under  the  circumstances  dis- 
closed by  the  record  now  before  us  the  discretion  vested  in  the 
Supreme  Court  of  the  State  of  New  York  has  been  properly 
exercised  in  dismissing  the  plaintiff's  complaint  for  want  of  due 
diligence  in  the  prosecution  of  the  same.  Issue  was  joined  on 
the  29th  day  of  March,  1909,  and  if  the  order  appealed  from  is 
sustained,  the  plaintiff,  who  alleges  a  good  cause  of  action,  is 
deprived  of  any  opportunity  of  presenting  his  case,  for  the 
reason  that  the  Statute  of  Limitations  has  run  against  the 
cause  of  action.  The  case  was  noticed  by  both  parties  for  the 
May  term  of  the  Supreme  Court  for  the  year  1909,  and  appeared 
upon  the  General  Trial  Term  calendar  under  the  number 
5842.  By  an  order  of  the  court  a  new  calendar,  to  include  the 
cases  then  on  the  general  calendar  untried,  and  not  otherwise 
disposed  of,  was  made  up  for  the  term  commencing  with  the 
first  Monday  of  October,  1911,  and  the  failure  of  the  plaintiff 
to  have  his  case  upon  this  calendar  without  effort  to  secure  its 
position  for  a  period  of  about  two  months,  with  the  further 
fact  that  junior  issues  have  been  reached  and  disposed  of,  is 
the  foundation  for  the  order  now  before  us  on  appeal. 

The  moving  affidavit  of  defendant's  attorney  alleges  that 
he  has  examined  the  calendar  for  the  year  1911,  and  that  the 
plaintiff's  case  is  not  on  said  calendar,  and  that '' deponent  has 
caused  inquiry  to  be  made  by  a  clerk  of  his  office,  and  said 
derk  informs  him  that  the  calendar  clerk  of  this  court  told  him 
that  the  reason  why  this  case  is  not  now  upon  the  Trial  Term 
calendar  of  this  court  is  that  no  new  note  of  issue  was  filed 
when  the  present  calendar  was  made  up,  as  required  by  the 
rules  and  practice  of  this  Court."  There  is  no  affidavit  of  any 
clerk  in  the  deponent's  office  that  he  made  the  inquiry  or  that 


Digiti 


zed  by  Google 


Leap  v.  Associated  OPEBAxma  Co.  861 

App.  Diy.]  Second  Department,  March,  1912. 

he  was  told  this;  simply  the  affidavit  of  the  deponent  that  some 
unnamed  clerk  had  told  deponent  that  the  calendar  clerk  had  told 
him  that  the  plaintiff  had  failed  to  file  a  note  of  issue.  Edwin 
A.  Williams,  managing  clerk  in  the  office  of  plaintiff's  attorney, 
in  an  affidavit  opposing  the  motion,  says  that  on  or  about 
^^  August,  l&ll,  your  deponent  prepared  and  caused  to  be  filed 
with  the  clerk  of  this  court  a  note  of  issue  for  the  purpose  of 
having  this  case  appear  upon  the  new  October  calendar  of  this 
Court.  That  together  with  the  filing  of  this  note  of  issue  there 
were  some  150  other  notes  of  issue.  That  deponent  is  abso- 
lutely certain  that  this  case  was  filed  with  the  others.  That  his 
records  and  his  check  marks  on  his  whole  calendar  verifies  (sic) 
that  fact.''  There  is  no  answering  affidavit,  and  this  positive 
statement  of  the  managing  clerk,  under  oath,  that  he  filed 
the  note  of  issue  on  time  and  for  the  purpose  of  having  the 
case  appear  upon  the  October  calendar,  is  not  contradicted. 
The  statement  is  not  improbable,  and  no  reason  is  suggested 
why  the  court  should  not  accept  the  statement  as  being  true. 
The  plaintiff  having  taken  the  proper  steps  to  have  the  case 
upon  the  calendar,  there  was  no  reason  to  assume  that  it  would 
not  appear,  and  the  managing  clerk  swears  that  the  first  inti- 
mation he  had  that  the  case  was  not  upon  the  calendar  was 
when  he  came  to  check  up  his  cases  after  the  new  calendar 
was  printed,  which  may  be  assumed  to  have  been  at  or  near 
the  time  of  the  opening  of  the  October  term  of  court,  and  the 
defendant's  moving  papers  are  verified  on  the  29th  day  of 
November,  1911. 

It  may  be  conceded  that  a  very  diligent  lawyer,  with  but  a 
few  cases  on  his  hands,  might  have  proceeded  with  greater 
diligence  in  an  effort  to  get  his  case  upon  the  calendar  after 
the  discovery  that  it  was  not  there,  but  in  view  of  the  affidavit 
of  the  managing  clerk  that  this  note  of  issue  was  one  of  150 
filed  with  the  calendar  clerk,  it  hardly  seems  as  though  it  was 
a  proper  exercise  of  the  discretion  given  by  section  822  of  the 
Code  of  Civil  Procedure  to  dismiss  the  complaint  upon  the  fail- 
ure of  the  plaintiff  to  act  for  a  period  of  two  months.  Certainly 
there  was  no  lack  of  diligence,  assuming  the  truth  of  the  affi- 
davit of  the  managing  clerk,  up  to  the  October  term  of  court; 
every  step  necessary  to  preserve  the  plaintiff's  rights  had  been 
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taken.  Issue  had  been  joined,  the  case  had  been  noticed  for 
trial  and  was  upon  the  calendar.  A  new  calendar  was  ordered 
made  up,  to  contain  the  cases  left  over  on  the  old  calendar,  and 
the  plaintiff's  attorney,  through  a  managing  clerk,  had  filed  a 
note  of  issue.  Nothing  more  could  be  done  in  the  ordinary 
course  of  procedure  until  the  calendar  was  issued  and  it  became 
known  that  the  case  was  not  upon  the  calendar.  No  delay,  no 
change  of  position  on  the  part  of  the  defendant  is  shown  up  to 
this  time.  No  delinquency  whatever  is  suggested  up  to  the 
time  of  the  publication  of  the  calendar,  and,  conceding  that  a 
more  diligent  effort  might  have  been  made,  was  there  such  an 
unreasonable  neglect  to  proceed  as  is  contemplated  by  section 
822  of  the  Code  of  Civil  Procedure  ?  I  think  not.  Except  for 
the  statute  there  would  be  no  limit  to  the  time  that  a  case  might 
remain  at  issue,  and  the  purpose  of  this  provision  was  not  to 
rob  plaintiffs  of  their  cause  of  action,  but  to  prevent  an 
unreasonable  carrying  of  cases  upon  the  calendar  which  were 
not  designed  to  be  tried.  The  fact  that  the  calendars  are 
crowded  and  that  it  takes  a  long  time  to  reach  a  case  is  not  to  be 
charged  against  the  plaintiff;  the  question  is,  not  how  long  it 
has  been  since  the  issue  was  joined,  but  whether  the  plaintiff 
has  unreasonably  neglected  to  proceed.  So  far  as  the  record 
shows  the  plaintiff  had  been  proceeding  as  fast  as  possible  from 
May,  1909.  He  had  reason  to  believe  he  was  all  right  up  to 
October,  1911,  and  then,  finding  a  calendar  made  up  without 
his  case  (and  it  does  not  appear  that  it  could  have  been  so 
placed  as  to  be  reached  at  any  time  prior  to  the  motion  of  the 
defendant,  though  junior  issues  may  have  been  disposed  of),  he 
is  deprived  of  all  his  rights  because  his  attorney  did  not  act 
within  a  period  of  two  months.  I  do  not  think  this  was  ever 
the  intent  of  the  Legislature. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  denied,  with  ten  dollars  costs. 

Jenks,  p.  J.,  HiRSCHBERG  and  EiCH,  JJ.,  concurred;  Burr, 
J.,  not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Alfred  E.  F.  McCorry  and  John  Wbldbn,  Eespondents,  v. 
John  C.  Wiarda  &  Company,  Appellant. 

Second  Department,  March  dO,  1018. 

Principal  and  aflrent — broker's  action  for  commissions — corporation — 
powers — authority  of  agents — notice. 

The  plaintiffs  in  an  action  against  defendant,  a  corporation,  alleged  that 
they  had  entered  into  an  agreement  whereby  the  defendant  agreed  to 
pay  them  a  commission  of  ten  per  cent  on  the  transaction,  provided  they 
produced  a  purchaser  for  defendant's  mill  and  quarry  and  the  personal 
property  connected  therewith;  that  the  plaintiffs  had  performed  all  of 
the  conditions  on  their  part,  and  that  the  defendant  had  refused  to  pay 
the  commission.  It  was  not  alleged  that  the  defendant  was  the  owner 
of  the  property.  It  appeared  upon  the  trial  that  the  property  in  ques- 
tion belonged  to  the  president  of  the  corporation  personaUy  at  the  time 
of  the  making  of  the  alleged  contract,  that  this  was  known  to  the 
plaintiffs,  and  that  the  corporation  was  not  organized  to  deal  in  real 
estate. 

Held,  that  the  plaintiffs  failed  to  establish  the  cause  of  action  alleged,  and 
that,  if  they  made  any  contract  for  conunissions,  they  made  it  with  the 
president  of  the  corporation  personally. 

It  is  not  within  the  apparent  authority  of  a  manufacturing  corporation 
to  sell  its  plant  and  machinery. 

Thus,  the  president  of  such  a  corporation  cannot  bind  it  by  an  agree- 
ment made  in  behalf  of  a  corporation  with  brokers  to  sell  his  individual 
property. 

It  can  never  be  presumed  that  the  agent  of  a  corporation  has  authority 
to  transact  business  not  authorized  by  the  charter  of  the  corporation. 

Persons  dealing  with  corporations  are  bound  to  take  notice  of  the 
limitations  upon  the  powers  of  the  agents  of  such  corporations. 

Appeal  by  the  defendant,  John  C.  Wiarda  &  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiffs, entered  in  the  officje  of  the  clerk  of  the  county  of  Queens 
on  the  15th  day  of  AprU,  1911,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  19th  day 
of  April,  1911,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Frederick  N.  Van  Zandt  [Joseph  A.  Burdeau  and  Edgar 
H.  Hazelwood  with  him  on  the  brief],  for  the  appellant. 

George  A.  Oregg  [Morris  L.  Strauss  with  him  on  the  brief], 
for  the  xespondenta 
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Woodward,  J. : 

The  complaint  in  this  action  alleges  that  the  defendant  is  a 
corporation  organized  and  doing  business  under  the  laws  of 
the  State  of  New  York,  and  that  the  plaintiffs  are  oopartneis, 
and  that  ^^on  or  about  the  18th  day  of  August,  1909,  these 
plaintiffs  and  the  defendant  entered  into  an  agreement  whereby 
the  defendant  agreed  to  pay  a  commission  of  ten  per  cent  to 
these  plaintiffs  on  the  gross  sum  of  the  transaction,  provided 
these  plaintiffs  produced  a  purchaser  for  the  mill  and  quarry 
at  South  Glastonbury,  CJonnecticut,  consisting  of  two  pieces 
of  real  estate  known  as  the  Glastonbury  Peld-Spar  Mills,  and 
the  personal  property  connected  with  said  business; "  that  the 
said  commission  of  ten  per  cent  was  to  be  paid  as  a  brokerage, 
and  that  ^^  in  accordance  with  said  agreement  plaintiffs  pro- 
duced a  purchaser  ready,  willing  and  able  to  purchase  said 
property  at  the  simi  of  Twelve  thousand  ($12,000)  Dollars, 
which  the  defendant  herein  duly  accepted,  and  said  purchaser 
thereafter  and  on  or  about  the  1st  day  of  October,  1909,  by  the 
procurement  of  the  plaintiffs,  was  ready,  willing  and  able  to 
enter  into  an  agreement  to  purchase  said  property  at  said 
price,  and  duly  entered  into  an  agreement  to  purchase  said 
property  and  did  in  fact  purchase  the  same  in  the  manner 
aforesaid  at  said  price,  and  the  defendant  herein  accepted  said 
services  so  rendered  by  the  plaintiffs; ''  that  the  plaintiffs  per- 
formed, all  of  the  conditions  on  their  part,  and  that  the  plain- 
tiffs demanded  ten  per  cent  on  $12,000,  and  that  the  defendant 
has  refused  to  pay  any  part  thereof. 

The  answer,  so  far  as  any  questions  here  involved  are  con- 
cerned, is  a  general  denial  of  the  material  allegations  of  the 
complaint.  The  burden  was,  therefore,  upon  the  plaintiffs 
to  show  that  they  had  made  a  contract  with  the  defendant 
corporation,  which  appears  from  the  evidence  to  have  been 
organized  for  the  purpose  of  manufacturing,  importing  and 
exporting  chemicals,  minerals,  clays,  colors,  electroplaters' 
materials,  etc.,  for  commissions  as  brokers  in  the  sale  of 
real  estate  in  the  State  of  Connecticut.  It  will  be  observed 
that  the  complaint  does  not  allege  that  the  defendant  was  the 
owner  of  this  real  estate;  it  merely  alleges  an  employm^it  on 
the  part  of  this  corporation  engaged  in  the  manufacture  and 
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sale  of  chemicals,  etc.,  to  sell  the  "mill  and  quarry  at  South 
Grlastonbury,  Comiecticut,"  and  while  one  of  the  plaintiffs 
testifies  that  John  C.  Wiarda,  the  president  and  treasurer 
of  the  corporation,  told  him  that  the  corporation  owned  the 
property,  it  was  conceded  by  plaintiffs'  counsel  upon  the  trial 
that  the  property  belonged  to  Mr.  Wiarda  personally  at  the 
time  of  the  alleged  contract,  and  this  fact  appears  to  have  been 
known  to  the  plaintiffs,  for  on  the  10th  day  of  August,  1909, 
three  days  before  the  making  of  the  contract  alleged  in  the 
complaint,  McCorry  went  to  look  at  the  mill,  and  he  testifies: 
"I  made  inquiries  up  there  as  to  how  long  he  had  been  in 
possession  of  that  property;  I  asked  Mr.  Andress.  He  said 
Mr.  Wiarda  had  had  a  partner  there  at  one  time,  and  the  part- 
ner didn't  do  the  right  thing,  and  a  foreclosure  had  followed, 
and  Mr.  Wiarda  became  the  owner."  With  Mr.  Wiarda  con- 
cededly  owning  the  property  in  question  at  the  time  of  the 
alleged  contract,  and  with  this  fact  known  to  one  of  the  plain- 
tiffs, what  reason  could  there  be  for  the  defendant  corporation  to 
be  making  a  contract  for  brokerage  ?  Mr.  Wiarda,  so  far  as  the 
pleadings  and  proofs  go,  was  a  responsible  business  man,  owning 
property  in  the  State  of  Connecticut;  he  had  no  reason,  so  far 
as  appears,  for  turning  over  his  private  business  affairs  to  the 
corporation  of  which  he  was  the  president  and  treasurer,  and 
the  evidence  ought  to  be  very  conclusive  which  would  charge 
the  corporation  with  his  individual  obligations.  The  cor- 
poration was  not  organized  to  deal  in  real  estate,  much  less 
to  become  the  agent  of  its  own  president  in  the  hiring  of 
brokers  for  the  sale  of  his  individual  property.  If  Mr.  Wiarda 
wanted  to  hire  a  broker  he  was  certainly  as  competent  to  do 
this  individually  as  he  was  to  do  so  through  the  instnmien- 
tality  of  his  corporation,  acting  through  himself  as  the  presi- 
dent thereof,  and  the  cause  of  action  pleaded  is  so  improbable 
that  nothing  short  of  direct  and  convincing  proof  should  be 
permitted  to  prevail.  The  alleged  contract  was  made  with 
Mr.  Wiarda,  and,  as  the  contract  related  to  a  transaction 
entirely  outside  of  the  scope  and  purposes  of  the  corporation, 
he  could  not  bind  the  corporation  simply  because  he  was  its 
executive  officer.  His  authority  to  ac^t  for  the  corporation  was 
App.  Div.— Vol.  CXLIX.        55 
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limited  by  the  legitimate  scope  of  its  business  as  defined  bj  its 
charter.  It  can  never  be  presimied  that  the  agent  of  such  a 
corporation  as  is  here  shown  to  exist  has  authority  to  transact 
business  which  the  corporation  itself  is  not  authorized  by  its 
charter  to  transact  {Leary  v.  Albany  Brewing  Company^  77 
App.  Div.  6^  10,  and  authorities  there  cited),  and  persons  deal- 
ing with  a  corporation  are  bound  to  take  notice  of  the  limita- 
tions upon  the  powers  of  their  agents.  {Lord  v.  United  States 
Transportation  Co.,  143  App.  Div.  437,  451,  and  authorities 
there  cited.)  If  Mr.  Wiarda  assumed  to  make  a  contract  in 
behalf  of  his  corporation  to  hire  brokers  to  sell  his  individual 
property,  he  could  not  bind  the  corporation  by  such  action,  for 
it  was  not  within  the  apparent  scope  of  his  authority  as  presi- 
dent of  a  company  organized  for  the  purpose  of  manufacturing 
and  dealing  in  chemicals,  etc.  If  Mr.  Wiarda  stated  to  the 
plaintiffs  that  the  property  belonged  to  the  corporation  (and 
this  he  denies),  there  would  still  be  no  ground  for  the  plaintiflb 
to  stand  upon,  for  it  is  not  within  the  apparent  authority  of  a 
president  of  a  manufacturing  corporation  to  sell  its  plant  and 
machinery,  and  it  does  not  appear  that  the  corporatioti  or  Mr. 
Wiarda  had  any  other  plant  used  in  manufacturing  any  of  the 
products  in  which  it  was  authorized  to  deal.  {Lord  v.  United 
States  Transportation  Co.y  supra.)  If  the  plant  was  a  part 
of  the  manufacturing  equipment  of  the  defendant,  it  was  not 
within  the  apparent  scope  of  the  authority  of  the  president 
to  sell  the  same,  and  if  it  was  not  then  there  could  be  no 
presumption  that  Mr.  Wiarda  was  acting  for  the  corporation 
in  hiring  a  broker  to  sell  the  same. 

It  seems  Very  clear  to  us  that  the  plaintiffs,  if  they  made 
any  contract  whatever,  made  it  with  Mr.  Wiarda  individually. 
Clearly  the  evidence  in  this  case  does  not  support  the  cause  of 
action  alleged  in  the  complaint. 

The  judgment  and  order  appealed  from  should  be  reversed. 

Jenks,  p.  J.,  Burr,  Thomas  and  Carb,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 


Digitized  by 


Google 


Slocum  v.  Saratoga  &  Washington  Fire  Ins.  Co.    867 

App.  Div.]  Second  Department,  March,  1912. 


Egbert  D.  SLOCfUM,  ReBpondent,  v.  The  Saratoga  and 
Washington  Fire  Insurance  Company  of  Saratoga  and 
Washington  Counties,  Appellant. 

Second  Department,  March  15,  1012. 

Xnsnranee  — action  on  standard  fire  insurance  policy— notice  to  com- 
pany condition  precedent  —  evidence — provision  of  i>olicy  as  to  notice 
to  company  construed — omission  of  venue  from  proof  of  loss. 

In  an  action  to  recover  for  loss  under  a  standard  fire  insurance  policy  a 
compliance  with  a  provision  of  the  policy  requiring  the  insured  to  give 
inmiediate  notice  to  the  company  of  any  loss  and  '*  within  sixty  days 
after  the  fire  '^  to  render  a  statement  to  Cie  company  as  to  the  time  and 
origin  of  the  fire,  etc,  is  a  condition  precedent  to  the  maintenance  of  the 
action. 

Evidence  in  such  an  action  examined,  and  held,  not  to  Justify  the  jury  in 
finding  a  sufficient  compliance  with  the  terms  of  the  policy  as  to  service 
of  statement  of  time  and  origin  of  fire. 

The  phrase  *' within  sixty  days  after  the  Arenas  used  in  such  a  notice 
means  within  sixty  days  after  the  fire  has  terminated  or  abated  to  such 
an  extent  that  an  ins(>ection  of  the  damaged  property  may  be  had. 

The  omission  of  the  venue  from  a  proof  of  loss,  sworn  to  before  a  oommis^ 
sioner  of  deeds,  may  be  supplied  by  amendment. 

HiRSGHBBRa,  J.,  dissented. 

Appeal  by  the  defendant,  The  Saratoga  and  Washington 
Fire  Insurance  Company  of  Saratoga  and  Washington  Conn- 
ties,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Dutchess  on  the  13th  day  of  Jxme,  1911,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  27th  day  of  June,  1911,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

William  Rooney,  for  {he  appellant. 

James  E,  Carroll,  for  the  respondent. 

Jenks,  p.  J. : 

The  action  is  brought  upon  a  fire  insurance  policy  of  the 
standard  form,  the  plaintiff  gained  a  yerdict  at  Trial  Tenn  and 
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the  defendant  appeals.  One  of  the  defenses  pleaded  is  that 
the  plaintiff  did  not  comply  with  a  provision  of  the  policy:  "  If 
fire  occur  the  insured  shall  give  iihmediate  notice  of  any  loss 
thereby  in  writing  to  this  company,  ♦  ♦  ♦  and,  withia 
sixty  days  after  the  fire,  unless  such  time  is  extended  in  writ- 
iiig  l>y  this  company,  shall  render  a  statement  to  this  company, 
signed  and  sworn  to  by  said  insured,  stating  the  knowledge  and 
beUef  of  the  insured  as  to  the  time  and  origin  of  the  fire,"  etc. 
A  compliance  herewith  was  a  condition  precedent  to  the 
maintenance  of  the  action.  {Peabody  v.  Satterlee,  166  N.  T. 
174.)  I  think  that  the  evidence  did  not  justify  the  jury  in 
finding  such  compliance  and  that,  therefore,  there  should  be  a 
new  trial.  "  Within  sixty  days  after  the  fire  "  means  "  within 
sixty  days  after  the  fire  has  terminated  or  abated  to  such  an 
extent  that  an  inspection  of  the  property  damaged  may  be 
had."  {National  Wall  Paper  Co.  v.  A.  M.  M.  Fire  Ins.  Co., 
175  N.  Y.  226.)  Explanatory  of  this  interpretation,  the  court 
say,  per  Haight,  J. :  ^^  Until  the  fire  abates,  or  is  ended,  his 
[^.  e.y  the  insured]  access  to  the  premises  may  be  impossible, 
and  in  consequence  he  may  be  unable  to  learn  the  precise 
extent  of  his  loss."  The  policy,  termed  the  farm  policy  form, 
insured  in  divers  sums  a  two-story  shingle  roof  frame  build- 
ing, while  occupied  as  a  dwelling  house,  three  bams  and  cer- 
tain farm  produce,  feed  and  cattle,  all  situate  on  a  farm  in 
the  town  of  Dover.  The  loss  as  reported  by  the  plaintiff  con- 
sisted of  400  bushels  of  oats,  17  tons  of  hay,  2  tons  of  rye 
straw,  feed,  and  granary,  hen  and  hog  house,  dwelling  and 
bam,  all  totally  destroyed,  and  bam  No.  1  slightly  damaged. 
The  structures  were  of  frame  save  there  were  metal  or  tin 
roofs  upon  them  or  some  of  them,  and  were  situate  in  com- 
paratively open  country.  I  shall  consider  first  the  evidence 
as  to  what  time  after  the  fire  the  insured  could  have  determined 
by  inspection  the  precise  extent  of  his  loss.  The  plaintiff  testi- 
fies on  direct  examination  that  the  fire  began  about  7  P.  H.  on 
Friday,  July  15,  1910,  and  that  "we  had  a  fire  there  burning 
four  or  five  days  after  the  original  fire."  Upon  cross-examina- 
tion he  testifies  that  when  the  fire  broke  out  he  was  a  mile 
away,  but  went  to  the  scene  in  a  motor  car;  that  when  he 
reached  there  about  half  the  building  was  burned;  that  he 
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stayed  there  all  night;  that  he  could  not  tell  how  long  it  was 
after  he  went  there  that  the  roof  fell  in;  that  he  helped  protect 
bam  No.  1;  that  there  was- no  water  put  on  the  building  or  the 
lean-tos,  so  far  as  he  knew;  that  by  midnight  the  building  was 
all  down  —  it  had  fallen;  'Hhe  whole  thing  had  gone  down 
into  a  bunch  of  flames,  a  bunch  of  fire,  right  into  the  cellar," 
and  that  he  went  home  about  6  or  7  a.  m.  of  the  next  day. 
He  was  then  asked:  "  Q.  You  knew  at  that  time,  did  you  not, 
that  the  house  was  a  total  loss  ?  A.  At  the  time  I  left,  sure. 
Q.  You  could  see  that  from  looking  at  it  ?  A.  Oh,  yes,  yes." 
He  further  testifies  that  the  hay  and  grain  were  on  fire  the 
evening  of  the  15th,  that  he  saw  them  burning  there  and  that 
he  could  not  make  any  attempt  to  put  it  out —  he  could  not 
get  to  it.  "  Q.  You  knew  on  the  16th  that  the  hay  would  be  a 
total  loss,  you  did  not  expect  to  save  it  at  all,  the  day  after  the 
fire  ?  A.  No,  sir.  Q.  You  knew  that  was  a  total  loss  ?  A.  Yes, 
sir.  Q.  You  could  see  that  ?  A.  Yes,  sir.  Q.  Also  the  oats  ? 
A.  The  biggest  part  of  them,  of  course  as  I  told  you  we  culled 
out  a  few  bags,  I  think  a  week  or  two  after  *  *  *.  Q.  So 
that  on  the  16th  day  of  July,  1910,  you  knew  that  you  had 
suffered  a  total  loss,  did  you  not  ?    A.  I  did,  yes,  sir." 

The  plaintiff's  witness  Hasbrouck  on  the  direct  examination 
testifies  that  the  fire  began  on  the  evening  of  July  15,  1910; 
that  he  did  not  recall  whether  the  building  and  contents  were 
burning  subsequent  to  that  date;  that  on  the  next  Sunday  a 
large  piece  of  oats  was  beginning  to  "  go  up,"  as  there  was  a 
little  wiiiLd  coining  up;  that  it  was  coming  up  in  a  blaze;  that 
it  was  burning  about  a  week  before  they  got  it  **  all  cleaned 
up  "  and  the  fire  put  out  entirely;  it  was  chiefly  the  oats  and 
the  planking  under  the  floor;  there  was  refuse  that  was  burn- 
ing in  there  that  could  not  be  reached,  and  "  they  got  the  whole 
thing  torn  up."  He  put  his  hose  on  it  Sunday.  The  fire  broke 
out  again  during  the  following  week;  the  fire  was  not  put  out 
until  the  latter  part  of  the  next  week.  On  cross-examination 
he  testifies  that  the  roof  fell  in  about  one  hoiu*  or  an  hour  and 
a  half  after  the  fire  began.  He  was  asked:  ^^  Q.  It  was  appar- 
ent, was  it  not,  that  the  building  was  totally  destroyed  on  the 
morning  of  the  16th  of  July,  you  could  see  that  ?  A.  Well,  no, 
you  mean  the  timbers  and  everything  burned  up  ?    Q.  No,  the 
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building  had  lost  its  semblance  as  a  residence  ?  A.  Sure.  Q. 
All  that  was  left  was  some  blackened  timbers  in  the  basement ! 
A.  It  was  burning  yet.  Q.  Just  smouldering  and  smoking  ? 
A.  The  heavy  timbers  and  those  things  had  not  all  burned  up. 
Q.  They  had  not  all  burned  up?  A.  Oh,  no.  Q.  They  did 
not  bum  up  afterwards  ?   A.  Yes,  they  all  burned  up  finally. '* 

I  think  I  have  noticed  all  of  the  testimony  bearing  upon  this 
issue  save  that  it  is  to  be  noted  that  the  plaintiff  testifies  that 
the  hay,  oats  and  rye  straw  burned  were  in  bam  No.  2  (of 
which  the  contents  were  not  insured),  and  that  if  this  was  the 
fact  he  was  not  entitled  to  recover  therefor  in  any  event.  The 
learned  counsel  for  the  respondent  insists  that  this  testimony 
was  a  manifest  error  on  the  part  of  the  plaintiff,  but  I  am  not 
convinced  as  against  the  record  as  it  reads. 

I  think,  then,  that  the  great  preponderance  of  the  evidence 
indicates  that  the  plaintiff  could  have  determined  by  inspection 
on  the  16th.  day  of  July  the  extent  of  his  loss.  It  indi- 
cates that  the  plaintiff  could  have  seen  that  the  btiildings  had 
lost  their  character  as  buildings,  that  they  could  not  be  thus 
designated,  so  that  there  was  a  total  loss  thereof  within  the 
rale  of  Corbett  v.  Spring  Garden  Ins.  Co.  (155  N.  Y.  389), 
and  that  the  personal  property  covered  by  the  policy  had  been  or 
at  least  would  be  totally  destroyed.  {National  Wall  Paper  Co. 
V.  A.  M.  M.  Fire  Ins.  Co.y  supra,  228.)  The  fact  that "  a  few 
bags  "  of  oats  were  culled  out  finally  did  not  indicate  that  the 
plaintiff  could  not  on  the  16th  of  July  have  determined  the 
character  and  extent  of  the  loss  in  that  respect  or  suffice  to 
change  the  character  of  a  total  to  a  partial  loss.  {Singleton  v. 
Boone  County  Home  Mut.  Ins.  Co.y  45  Mo.  250.) 

Proofs  of  loss  were  mailed  in  the  city  of  Poughkeepsie  on 
September  M,  1910,  and  received  by  the  defendant  on  Thurs- 
day, September  15,  1910.  If  the  condition  of  the  conflagration 
was  such  that  on  July  16, 1910,  the  plaintiff  could  have  learned 
the  extent  of  his  loss,  then  it  follows  that  the  plaintiff  did  not 
comply  with  the  provision  inasmuch  as  the  proofe  were  not 
received  within  the  prescribed  period  of  60  days.  {Peabody 
V.  Satterlee,  supra;  Fink  v.  Fink,  171  N.  Y.  616,  628.) 

The  proofs  of  loss  were  sworn  to  before  a  commissioner  of 
deeds,  Poughkeepsie,  N.  Y.,  but  there  was  an  absence  oi 
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venue.     The  omission  is  amendable  in  furtherance  of  justice. 
(Nichols  N.  Y.  Pr.  608  and  cases  cited.) 

The  judgment  and  order  are  reversed  and  a  new  trial  is 
granted,  costs  to  abide  the  event. 

Burr,  Woodward  and  Eich,  JJ.,  concurred;  Hirschberg, 
J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


TicHNOR  Brothers,  Incorporated,  Respondent,  v.  Samuel 
M.  Barley,  the  Name  "Samuel"  Being  Fictitious,  etc., 
Appellant. 

Second  Department,  March  15,  1912. 

Appeal — reversal  of  Judgment  of  Justice's  Court  —  evidence — 
"  impression  "  of  witness. 

A  Judgment  of  a  Juctice^s  Court  should  not  be  reversed  on  the  sole  ground 
that  the  Justice  of  the  peace  refused  to  strike  out  testimony  of  the 
defendant  as  to  his  "  hnpresslon '^  relating  to  the  delivery  of  certain 
goods,  where  such  *' impression  ^^  was  derived  from  the  defendant's 
recollection  of  the  facts. 

If,  however,  an  '  impression  ^'  is  merely  an  inference,  or  is  not  derived 
from  a  recollection  of  the  facts  and  is  so  slight  as  to  render  it  probable 
that  it  may  have  been  derived  from  others,  or  may  have  been  some 
unwarrantable  deduction  of  the  witness'  own  mind,  it  is  not  admissible 
in  evidence. 

Appeal  by  the  defendant,  Samuel  M,  Barley,  from  a  judg- 
ment of  the  County  Court  of  Nassau  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  said  county  on  the 
28th  day  of  June,  1911,  pursuant  to  an  order  of  said  County 
Court  entered  in  said  clerk's  ofl&ce  on  the  same  day,  reversing 
a  judgment  of  a  Justice's  Court  in  favor  of  the  defendant,  and 
also  (as  stated  in  said  notice  of  appeal)  from  the  said  order 
directing  the  entry  of  the  judgment  appealed  from. 

Albert  H.  Sedbury^  for  the  appellant. 

Lincoln  B,  Haskin,  for  the  respondent. 
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Jenks,  p.  J. : 

The  County  Court  reversed  the  judgment  of  the  Justice's 
Court  on  questions  of  law.  The  learned  judge  wrote  a  com- 
mendable opinion  (72  Misc.  Eep.  638)  upon  the  law  of  the  case, 
but  we  think  he  erred  when  he  excised  all  testimony  as  to  a 
return  of  the  goods.  The  opinion  reads:  "  The  justice  erred  in 
refusing  to  strike  out "  certain  testimony  of  the  plaintiff,  "  an:l 
as  this  testimony  is  the  only  evidence  in  the  case  given  to  estab- 
lish the  defense  of  rescission,  the  error  is  material,''  and  also  that 
"  the  only  ground  upon  which  the  judgment  could  be  sustained 
would  be  that  there  was  an  actual  return  of  the  goods  which 
the  justice  was  not  authorized  to  find  upon  the  said  evidence." 

The  testimony  as  to  actual  return  is  as  follows:  The  defend- 
ant, called  by  the  plaintiff,  testified  upon  cross-examination: 
"  I  received  that  letter  and  made  copy  at  about  the  time  goods 
were  delivered.  I  returned  goods  to  Express  Co.  with  instruc- 
tions to  return  [to]  the  manufacturers.  Manufacturers  address 
on  goods  when  left  at  Express  office.  I  don't  remember  if  took 
receipt.  I  have  none  with  me.  Ee-Direct  Examination: 
I  delivered  them  to  Express  Company  wagon  myself  if  my 
memory  serves  me  correctly.  I  have  a  clerk.  That  is  my 
impression.  Q.  Then  your  testimony  that  you  dehvered  the 
goods  to  Express  Company  is  based  wholly  on  yom*  impression  I 
A.  Yes."  **  Plaintiff  moves  that  all  his  testimony  regarding 
the  delivery  of  the  goods  to  the  express  company  be  stricken 
out  because  is  immaterial,  and  because  is  based  on  an  impres- 
sion.    [Motion  denied.    Exception.] " 

The  learned  county  judge  seems  of  opinion  that  this 
"impression"  was  not  evidence.  An  "impression"  may  be 
derived  from  the  recollection  of  the  witness  as  to  the  facts. 
Then  "  impression  "  is  an  expression  in  qualification  of  memory, 
and  is  admissible  as  evidence.  Such  qualification  can  but 
affect  the  probative  force  of  the  testimony,  as  can  such  limita- 
tions as  "I  think,"  or  "I  am  not  sure,"  or  "To  the  best 
of  my  recollection,"  and  the  like.  (See  Moore  Facts,  §  1272, 
and  cases  cited.)  If,  on  the  other  hand,  an  "impression" 
indicates  that  it  is  but  an  inference  or  that  it  "  is  not  derived 
from  recollection  of  the  fact,  and  is  so  slight  as  to  render  it 
probable  that  it  may  have  been  derived  from  others,  or  may 
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have  been  some  unwarrantable  deduction  of  the  witness's  own 
mind,  it  wiU  be  rejected."  (Greenl.  Ev.  [15th  ed.]  §  440; 
Wigm.  Ev.  §  726  and  cases  cited;  Kingsbury  v.  Moses,  45 
N.  H.  222;  Whitman  v.  Morey,  63  id.  448;  Humphries  v. 
Parker y  52  Maine,  502.) 

We  think  that  the  justice  did  not  err  in  the  ruling,  and  as 
this  evidence  was  not  disputed  it  was  sufficient  to  support  his 
judgment.  The  judgment  of  the  County  Court  of  Nassau 
county  is  reversed,  with  costs,  and  that  of  the  Justice's  Court 
is  affirmed. 

HiRSCHBERG,  BuRR,  WooDWARD  and  RiCH,  JJ.,  concurred. 

Judgment  of  the  Coimty  Com't  of  Nassau  county  reversed, 
with  costs,  and  that  of  Justice's  Court  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Louis  Friedman,  Appellant. 

Second  Department,  March  8,  1012. 

Crime — burglary  —  grand  larceny  —  evidence  —  possession  of  property 
as  evidence  of  g^uilt  —  refusal  of  defendant  to  testify  —  declarations 
of  persons  made  at  time  of  their  joint  arrest. 

One  of  three  persons,  indicted  for  burglary  and  grand  larceny  in  taking 
two  horses  and  some  harness  from  a  stable,  was  tried  and  found  guilty. 
There  was  no  direct  proof  connecting  the  defendant  or  the  others  with 
the  crimes  charged.  It  depended  almost  entirely  upon  the  possession  of 
the  property  and  the  circumstances  thereof.  Evidence  examined,  and 
heldy  insufficient  to  connect  the  defendant  with  the  crimes  charged. 

The  conscious,  exclusive  and  recent  possession  of  stolen  property  warrants 
an  inference  that  the  possessor  is  guilty  of  the  crime  by  which  such  prop- 
erty was  taken  from  its  owner. 

Such  possession,  if  unexplained  to  the  satisfaction  of  the  jury,  is  sufficient 
to  sustain  a  conviction. 

The  neglect  or  refusal  of  a  defendant  to  testify  does  not  create  any  pre- 
sumption against  him. 

Declarations  of  one  of  three  persons  made  at  the  time  of  their  joint  arrest 
are  not  admissible  upon  their  trial  as  part  of  the  res  gestce  in  so  far  as 
they  refer  to  past  occurrences,  nor  are  they  admissible  upon  the  theory 
of  a  conspiracy,  unless  such  conspiracy  be  proven. 

But  such  declarations,  made  in  the  presence  of  the  accused,  are  admissible 
for  the  purpose  of  ascertaining  his  reply  to  them. 
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Appeal  by  the  defendant,  Louis  Friedman,  from  a  judgment 
of  the  County  Court  of  Queens  county,  rendered  against  the 
defendant  on  the  6th  day  of  July,  1910,  convicting  him  of  the 
crimes  of  burglary  in  the  third  degree  and  grand  larceny  in  the 
first  degree,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  26th  day  of  May,  1911,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Eugene  N.  L.  Youngs  for  the  appellant. 

Matthew  J,  Smithy  District  Attorney^  for  the  respondent. 

Jenks,  p.  J.: 

The  defendant  Friedman,  Laskowitz  and  Markel  were 
indicted  for  burglary  and  grand  larceny.  The  defendant  was 
tried  separately  and  there  was  a  general  verdict  of  guilty. 
Two  horses  and  some  harness,  the  property  of  Stevenson,  were 
taken  from  his  stable  in  Long  Island  City,  between  midnight  of 
February  3,  1910,  and  5  A.  M.  of  the  next  day.  The  said  three 
men  were  arrested  in  company  on  February  10,  1910,  at  or 
near  a  railroad  station  in  Paterson,  N.  J.,  the  horses  were 
found  in  a  freight  car  nearby  and  the  harness  was  found  upon 
some  premises  in  that  city.  After  the  arrest  Laskowitz  led 
the  police  officers  to  the  said  freight  car.  As  there  was  no 
direct  proof  that  connected  Friedman  or  the  others  with  the 
crimes  charged,  the  evidence  of  the  corptts  delicti  almost,  if 
not  altogether,  depended  upon  the  possession  of  the  property 
and  the  circumstances  thereof.  The  defendant  was  not  a  wit- 
ness, but  sought  to  establieji  an  alibi  and  offered  evidence 
which  tended  to  show  his  good  reputation,  which  evidence  was 
not  offset  or  overcome. 

I  think  that  there  are  errors  which  make  against  the  affirm- 
ance of  the  judgment.  A  police  detective  testified  that  on 
February  9,  1910,  he  went  to  Centerville,  N.  Y.,  where  the 
defendant  and  Laskowitz  had  a  farm,  found  a  gray  mare  in 
a  stable  on  the  f  aim,  took  the  mare  to  a  stable  in  Centerville, 
notified  the  chief  of  police  of  Paterson,  and  that  as  a  result 
of  the  telegram,  ^'  there  was  a  man  by  the  name  of  M.  Zeloff 
came  to  Centerville  and  brought  the  horse  back  to  Jersey  with 
him."    It  did  not  appear  that  there  was  the  sUghtest  relatioq 
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between  this  incident  and  the  crimes  charged  in  the  indict- 
ment. I  think  that  the  admission  of  such  testimony  was 
against  the  rule  discussed  and  stated  in  People  v.  Molinetix 
(168  N.  Y.  293  et  seq.)y  that  evidence  of  a  distinct  crime  uncon- 
nected with  that  charged  in  the  indictment  is  not  admissible, 
and  not  within  the  exception  thereto,  that  permits  such  evi- 
dence when  '^  the  transactions  in  respect  to  which  evidence  was 
given  were  all  intimately  connected  in  point  of  time,  place  and 
circumstance  with  that  for  which  the  accused  was  indicted,  so 
that  they  formed  a  continuous  series  of  transactions,  each 
throwing  light  upon  the  other,  upon  the  question  of  knowl- 
edge, intent  and  motive."  {Coleman  v.  People,  68  N.  Y.  556; 
People  V.  Orossmarij  168  id.  47.) 

The  People  offered  the  testimony  of  the  agent  of  an  express 
company  in  Paterson,  N.  J.,  that  the  defendant  at  6  P.  M.  of 
February  9,  1910,  at  the  Erie  railroad  station  in  that  city, 
shipped  a  bag  of  harness  to  A.  Cohen,  Glen  Cove,  L.  I.  But 
Stevenson  and  one  of  the  policemen  had  testified  that  on  Feb- 
ruary 10th  Stevenson  found  his  harness  in  the  premises  of  Fine 
in  Paterson,  N.  J.  There  was  no  proof  whatever  that  con- 
nected the  harness  thus  shipped  and  the  harness  thereafter 
found,  and  it  would  seem  that  there  could  be  no  possible  rela- 
tion between  Stevenson's  harness  found  in  Paterson  on  Febru- 
ary 10th  and  harness  shipped  to  Cohen,  Glen  Cove,  on  February 
9th  by  express,  for  which  a  receipt  and  a  way  bill  were  given. 
But  the  assistant  district  attorney  in  his  address  to  the  jury 
said  in  part:  "  We  show  you  that  on  the  9th  day  of  February, 
at  six  o'clock  in  the  evening,  this  defendant  was  in  the  express 
office  at  Paterson,  New  Jersey,  and  expressed  a  package  of 
saddlery  and  harness  to  Glen  Cove.  Those  things  bear  upon 
the  fact  as  to  whether  this  defendant  did  or  did  not  take  the 
horses,  the  fact  that  he  had  the  harness  in  his  possession,  that 
he  expressed  the  harness  out  on  the  island.  They  attempt 
to  deny  it.  Again  I  am  prevented  —  "  Defendant's  counsel: 
"Now—"  The  Court:  "No."  It  rests  with  the  People  to 
show  conclusively  these  errors  were  innoxious.  {Coleman  v. 
People,  supra.  See,  too,  People  v.  Koemer,  154  N.  Y.  355; 
Oreene  v.  White,  37  id.  405,  407;  People  v.  Corey,  148  id. 
476,  494.)    I  think  that  we  should  reverse  the  judgment  under 
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our  broad  powers  of  review.  (Code  Crim.  Proc.  §  527;  People 
V.  Sherlock,  166  N.  Y.  180,  183;  People  v.  Kathan,  136  App. 
Div.  303,  311.) 

The  conscious,  exclusive  and  recent  possession  of  stolen  prop- 
erty warrants  an  inference  that  the  possessor  was  guilty  of 
the  crime  by  which  that  property  was  taken  from  its  owner, 
for  the  reasons  that  experience  so  indicates  and  that  generally 
the  possessor  knows  exclusively  the  events  which  brought  pos- 
session in  him.  {Oriffen  v.  Manice,  166  N.  Y.  194.)  Such 
possession  raises  a  presumption  of  fact.  {Stover  v.  People^  56 
N.  Y.  315.)  It  should  be  noted  that  the  possession  must  be 
exclusive  {Knickerbocker  v.  People,  43  N.  Y.  177;  People  v. 
Wilson,  151  id.  403)  and  '* recent,'*  although  "recent"  is  a 
relative  term  dependent  on  the  surrounding  circumstances, 
including  the  character  of  the  property,  of  each  case,  and  not 
susceptible  of  precise  definition.  {State  v.  Hodge,  50  N.  H. 
510-516;  Whart.  Cr.  Ev.  §  759;  "Recent,"  in  Words  and 
Phrases  Judicially  Defined;  3  Rice  Ev.  733.)  And  such  posses- 
sion, if  unexplained  to  the  satisfaction  of  the  jury,  is  sufficient 
to  sustain  a  conviction  of  the  possessor  of  the  crime  by  which 
it  is  proved  the  property  was  taken.  {Knickerbocker  v.  People, 
supra;  Stover  v.  People,  supra;  People  v.  Wilson,  supra,) 
In  Knickerbocker  v.  People  {supra)  the  court  cites  with 
approval  the  language  of  LrrTLEDALE,  J.,  in  Rex  v.  Smith  (1 
Ry.  &  Mood.  295),  proof  "  of  possession  of  stolen  property  soon 
after  a  robbery  refers  to  the  original  taking  with  all  its  circum- 
stances." If  the  explanation  as  to  possession  create  a  rea- 
sonable doubt  in  favor  of  the  possessor  it  would  practically  rebut 
the  presumption  of  guilt  arising  from  the  mere  possession. 
{Dame  v.  Coffman,  58  Ind.  340;  3  Rice  Ev.  734.) 

But  the  mere  proof  of  such  possession,  unexplained  to  the 
satisfaction  of  the  jury,  would  not  justify  the  jury  in  finding 
that  the  possessor  was  guilty  of  the  crime  of  burglary,  for 
example,  if  that  were  the  crime  whereby  the  property  was 
originally  taken,  if  the  evidence  disclosed  to  the  satisfaction  of 
the  jury  that  the  possessor  was  only  a  receiver  of  stolen  goods. 
Gray,  J.,  writing  for  the  court  in  People  v.  Wilson  {supra), 
says:  "  If  the  evidence  satisfies  the  jury  that  the  larceny  was 
committed  by  some  other  person  than  the  defendant  and  that 
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some  part  of  the  stolen  property  was  found  in  the  defendant's 
conscious  and  exclusive  possession,  they  might  convict  him  of 
the  crime  of  receiving  stolen  goods  and  acquit  him  of  the  crime 
of  larceny."  Eussell  on  Crimes  (Vol.  2,  p.  1482)  says:  **  llie 
possession  of  property  that  has  been  recently  stolen  is  evidence 
either  that  the  person  in  possession  stole  the  property,  or  that 
he  received  it  knowing  it  to  be  stolen  according  to  the  other 
circimistances  of  the  case.  So  where  the  prisoner  was  found 
in  the  possession  of  some  sheep  that  had  been  recently  stolen, 
of  which  he  could  give  no  satisfactory  account,  and  it  might 
reasonably  be  inferred  from  the  circumstances  that  he  did  not 
steal  them  himself  and  he  was  convicted  of  receiving  it  was 
held  upcn  a  case  reserved  that  there  was  evidence  for  the  jury 
that  he  received  them  knowing  them  to  have  been  stolen." 
And  the  same  author  cites  the  language  of  Blackburn,  J.,  in 
R.  V.  Langmead  (L.  &  C.  427):  "When  it  has  been  shown 
that  property  has  been  stolen  and  has  been  found  recently 
after  its  loss  in  the  possession  of  the  prisoner,  he  is  called  upon 
to  account  for  having  it,  and,  on  his  failing  to  do  so,  the  jury 
may  very  well  infer  that  his  possession  was  dishonest  and  that 
he  was  either  the  thief  or  the  receiver  according  to  the  circum- 
stances. If  he  had  been  seen  near  the  place  where  the  prop- 
erty was  kept  before  it  was  stolen  they  may  fairly  infer  that  he 
was  the  thief.  If  other  circumstances  show  that  it  is  more 
probable  that  he  was  not  the  thief,  the  presumption  would  be 
that  he  was  the  receiver.  The  jury  should  not  convict  the 
prisoner  of  receiving  unless  they  are  satisfied  that  he  is  not  the 
actual  thief."  In  the  case  at  bar,  if  the  jury  were  convinced 
that  the  proof  showed  that  the  defendant  was  only  a  receiver 
of  stolen  goods  they  should  not  upon  mere  proof  of  his  posses- 
sion, conscious,  exclusive,  recent  and  unexplained  as  to  its 
innocence,  have  found  a  verdict  of  guilty.  For  the  indictment 
charges  burglary  and  larceny  only,  although  a  coimt  for  the 
receiving  of  stolen  goods  could  have  been  included  therein. 
{People  V.  WilsoUy  supra.)  Of  course  the  jury  could  have 
rejected  the  testimony  as  to  the  way  whereby  the  defendant 
came  into  possession  and  have  rested  their  general  verdict  of 
guilty  upon  the  possession  provided  they  were  satisfied  by  the 
proof  that  the  property  had  been  taken  from  the  owner  by  a 
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burglary  or  a  larceny.  So  far  as  the  presumption  that  rests 
upon  possession  is  supported  by  the  defendant's  ^^  proved  or 
presumed  ability  "  of  explanation,  ^^  it  must,  if  he  refuses  to 
testify,  rest  upon  his  proved  or  presumed  ability  to  explain  his 
possession  by  other  evidence  than  his  own  testimony."  {StcUe 
V.  Hodge,  supra,  517.)  To  urge  that  his  omission  to  take  the 
witness  stand  must  make  against  him  so  far  as  the  lack  of 
explanation  is  concerned  is  to  offend  the  statute.  (Code 
Crim.  Proc.  §  393.) 

The  declarations  of  Laskowitz  at  the  time  of  the  joint  arrest 
were  not  admissible  as  of  the  res  gestae  in  so  far  as  they 
referred  to  past  occurrences,  nor  were  they  admissible  upon  the 
theory  of  a  conspirator  unless  evidence  had  been  or  was  there- 
after produced  tending  to  establish  such  concerted  action  for 
the  commission  of  the  crimes  charged  in  the  indictment.  Such 
declarations  as  bwe  upon  the  question  of  a  reply  by  the  defend- 
ant were  admissible,  not,  however,  as  evidence,  but  only  for 
that  purpose.     {PeopU  v.  Kennedy,  164  N.  Y.  449.) 

The  judgment  of  conviction  is  reversed  and  a  new  trial  is 
ordered. 

Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Judgment  of  conviction  of  the  County  Court  of  Queens 
county  and  order  reversed  and  new  trial  ordered. 


BmGE  OF  Brooklyn  Realty  Company,  Respondent,  v.  John 
Offerman  and  Others,  Appellants,  Impleaded  with  Kingston 
Realty  Company  and  Others,  Defendants. 

Second  Department,  March  8,  1912. 

Kortgage  —  conveyance  of  part  of  mortgaged  lands  —  release  of 
remaining  lands  from  lien  of  mortgage  —  equity  —  when  rule  as  to 
marshaling  assets  inequitable. 

Where  a  mortgagor  conveys  i>art  of  the  mortgaged  premises  covenanting 
that  it  is  free  from  incumbrances  there  is  an  implied  agreement  that  the 
remaining  portion  shall  be  devoted  to  the  payment  of  the  mortgage.  If 
the  mortgagee,  knowing  the  facts,  releases  the  remaining  land  there  is  a 
discharge  of  the  mortgage  to  the  extent  of  the  value  of  the  land  released^ 
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Bat  this  equitable  rule  of  marahaling  assets  is  not  applied  if  it  will  injure 
the  mortgagee.  , 

R.,  owning  two  lots  covered  by  a  single  mortgage,  exchanged  one  of  them 
for  lands  owned  by  K.,  both  parties  covenanting  that  the  lands  were  to 
be  free  from  incumbrances.  R.  refused  to  release  a  mortgage  on  the  lot 
conveyed  owing  to  the  fact  that  the  lands  conveyed  by  K.  were  cov- 
ered by  a  mortgage  which  was  not  released.  Subsequently  K.  became 
insolvent  and  its  real  estate  subject  to  the  lien  of  judgments.  R  con- 
veyed the  remaining  lot  owned  by  it  to  C.  and  the  mortgagee  assigned 
the  mortgage  thereon  to  the  plaintiff  while  the  grantee  procured  a 
release  of  the  mortgage  on  the  lands  conveyed  by  K.  to  R,  whereupon 
the  plaintiff  released  the  mortgage  on  the  lot  conveyed  to  C.  In  a  suit 
by  the  plaintiff  to  foreclose  the  mortgage  on  the  lot  conveyed,  on  which 
the  creditors  of  K.  had  acquired  liens  by  the  entry  of  judgments, 

Heldj  that  under  the  circumstances  it  would  be  inequitable  to  apply  the 
doctrine  aforesaid  and  that  the  plaintiff  was  entitled  to  a  foreclosure  sale 
as  against  the  judgment  creditors  of  K. 

Appeal  by  the  defendants,  John  Offerman  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  24th  day 
of  May,  1910,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  directing  a  sale  in 
foreclosure. 

Norman  C.  Conklin  [William  H,  Hamilton  with  him  on  the 
brief],  for  the  appellants. 

Q^orge  W.  Harpery  Jr.  [Theron  A.  Clements  with  him  on 
the  brief],  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice 
Blackmar  at  Special  Term. 

HmscHBBRQ,  Thomas,  Carr,  Woodward  and  Rich,  JJ., 
concurred. 

The  following  is  the  opinion  delivered  at  Special  Term: 

Blackhar,  J. : 

On  May  31, 1905,  the  mortgage  in  question  was  made  by  the 
Frederick  W.  Rowe  Company,  Incorporated,  hereinafter  called 
the  Rowe  Company,  to  EUjah  T.  Rowe,  John  H.  Rowe  and 
Frederick  W.  Rowe.  Its  amount  was  $3,800  and  it  was  due  in 
one  year.  The  mortgage  covered  two  gore-shaped  parcels  of 
real  property  both  on  Kingston  avenue  but  on  different  sides  of 
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Carroll  street.     For  convenience  we  will  call  the  one  on  the 
north  side  of  Carroll  street,  which  this  action  was  brought  to 
foreclose,  parcel  No.  1,  and  the  one  on  the  south  side  of  Car- 
roll street  parcel  No.  2.     On  November  8,  1906,   the  Rowe 
Company  conveyed  parcel  No.  1  to  the  Kingston  Realty  Com- 
pany by  a  deed  containing  a  covenant  that  it  ^was  free  fTom 
incumbrances,   and  at  the  same  time  the  Klingsfcon  Realty 
Company  conveyed  other  parcels  to  the  Rowe    Company  by  a 
deed  containing  a  covenant  that  they  were  free  from  incum- 
brances.    The  transaction  was  an  exchange  in  which  no  con- 
sideration  but  the  mutual  conveyance  passed,  and  both  parcels 
were  to  be  and  were  in  terms  conveyed  free  and  clear.    The 
Rowe  Company  arranged  for  a  release  from  the  holders  of  the 
mortgage  in  question,  and  but  for  the  absence  of  one  of  the  par- 
ties would  have  delivered  it  at  the  time  of  passing  title.    When 
it  transpired,  however,  that  the  parcel  conveyed  by  the  Kings- 
ton Company  was  subject  in  part  to  a  mortgage  for  $1^,000 
covering  also  other  property,  the  Rowe  Company  refused  to 
deliver  the  release. 

In  April,  1907,  the  defendant  John  Oflferman   obtained  a 
judgment  against  the  Kingston  Realty  Company  for  $5,151.54, 
which  was  docketed  and  became  a  hen  on  parcel  No.  1  on  Sfe^ 
tember  27,  1907.     The  defendants  John  Oflfermaix,    Lena  M. 
Rasch  and  Anna  C.  Schmidt  also  obtained  a  judgment  SLgainst 
the  Kingston  Realty  Company,   which    was   docketed    and 
became  a  hen  on  parcel  No.  1  on  November  18,   1907.     The 
Kingston  Realty  Company  was  insolvent  on  September  27,  1907, 
and  on  that  day  was  adjudicated  a  bankrupt,  although  the 
adjudication  was  reversed  on  appeal  on  the  ground  that  it  was 
not  a  trading  company. 

Subsequently,  pursuant  to  an  arrangement  made  l)e^?r^eesr 
the  Rowe  Company,  the  mortgagees,  the  plaintiff,  and  one 
William  F.  Collins  its  president,  the  Rowe  Company  conveyed 
parcel  No.  2  to  Collins  by  a  deed  stating  that  it  was  subject  to 
the  mortgage,  and  the  mortgagees  assigned  the  morl^^^^ 
the  plaintiff.     Colhns,  for  the  plaintiff,  paid  to  F.  W.^m^^ 
one  of  the  mortgagees,  the  sum  of  $3,800  and  procuivA  ^^  ^^ 
release  of  the  land  deeded  by  the  Kingston  Realty  Comp^  k\^^®^^ 
the  Rowe  Company  from  the  hen  of  the  $19,000  blankel^^^:^^ 


Digitized  by 


GoogTc^-.,..^^^ 


BiDQE  OF  Brooklyn  Realty  Co.  v.  Offerman.   881 

App.  Div.]  Second  Department,  March,  1912. 

gage.  The  plaintdff  iminediately  thereafter  released  parcel  No. 
2  from  the  lien  of  the  mortgage  in  question,  leaving  it  a  hen 
only  on  parcel  No.  1,  the  title  of  which  was  in  the  Kingston 
Realty  Company,  and  which  was  also  incumbered  by  the  said 
judgments  of  the  defendants  Offerman,  Rasch  and  Schmidt. 

On  June  23,  1909,  the  plaintiff  began  the  foreclosure  of  this 
mortgage  against  parcel  No.  1,  making  the  judgment  creditors 
of  the  Kingston  Realty  Company  parties  defendant.  The  judg- 
ment creditors  answered,  claiming  that  on  the  conveyance  of 
parcel  No.  1  to  the  Kingston  Realty  Company  parcel  No.  2 
became  primarily  chargeable  with  the  payment  of  the  mort- 
gage, and  that  the  release  of  parcel  No.  2  by  the  act  of  the 
mortgagee  with  the  knowledge  of  the  facts  operated  £U3  a 
discharge  of  parcel  No.  1  from  the  lien  of  the  mortgage. 

It  may  be  stated  as  a  general  rule  that  where  a  mortgagor 
conveys  a  part  of  the  mortgaged  premises  covenanting  that  it 
is  free  from  incumbrances,  it  is  equivalent  to  an  agreement  that 
the  remaining  portion  shall  be  devoted  to  the  payment  of  the 
mortgage,  and  the  mortgagee  having  knowledge  of  this  situa- 
tion is  bound  to  respect  it.  In  such  a  case  the  land  should  be 
sold  to  satisfy  the  mortgage  in  the  inverse  ol^er  of  alienation. 
If  the  mortgagee,  knowing  the  facts,  releases  the  remaining 
land  it  is  equivalent  to  the  discharge  of  the  mortgage  to  the 
extent  of  the  value  of  the  land  so  released.  This  rule' is  a 
branch  of  the  equitable  doctrine  of  marshaling  assets.  The 
object  of  the  rule  is  to  preserve  the  relative  rights  of  the  grantor 
and  grantee  of  the  land;  and  it  is  never  applied  except  in  situa- 
tions where  its  enforcement  will  not  injure  the  mortgagee. 
Generally  it  is  a  matter  of  indifference  to  the  mortgagee  as  to 
which  portion  of  the  security  he  will  first  resort;  the  rule  of 
law,  therefore,  requires  him  so  to  proceed  as  to  preserve  the 
rights  of  the  different  parties  who  have  interests  in  the  secu- 
rity subject  to  his  mortgage.  The  rule  is  not  an  arbitrary 
one,  and  is  never  enforced  except  in  the  interest  of  justice  and 
equity.  The  enforcement  of  the  rule  is  never  permitted  to 
interfere  with  the  legal  rights  of  the  mortgagee,  but  at  the 
most  it  controls  the  method  or  order  in  which  his  rights  may  be 
enforced  and  forbids  him  to  wantonly  disregard  the  equitable 
rights  of  others  of  which  he  luis  knowledge. 
App.  Div.— Vol.  CXLIX.        66 
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In  this  case  the  Rowe  Company,  the  mortgagor,  conveyed  a 
portion  of  the  land  to  the  Kingston  Realty  Company  by  a  deed 
contaimng  a  covenant  against  incumbrances;  the  mortgagee 
and  his  assignee,  the  plaintiff,  knew  the  facts,  and  yet  the 
assignee  for  a  nominal  consideration  released  the  remaining 
land  covered  by  the  mortgage.  These  facts  call  for  the  appli- 
cation of  this  doctrine  miless  other  facts  exist  which  make  it 
inequitable  to  apply  it.     I  think  such  facts  do  exist. 

The  Rowe  Company  and  the  Kingston  Realty  Company 
agreed  to  exchange  gores  of  land,  each  to  convey  free  and  clear 
from  all  incumbrances.  Both  parcels  were  incumbered,  the 
Rowe  property  by  the  mortgage  in  question  and  the  Kingston 
Realty  property  by  a  blanket  mortgage  for  $19,000,  covering 
also  other  property.  The  deeds,  both  containing  covenants 
agaiost  incumbrances,  were  mutually  delivered,  but  the  respec- 
tive mortgages  were  neither  released  nor  discharged.  The 
Rowe  Company  had  secured  a  release  from  the  mortgagees  for 
delivery  pursuant  to  the  contract,  but,  finding  that  the  prem- 
ises conveyed  to  them  were  incumbered,  refused  to  deliver  it. 
The  situation  then  was  that  each  of  the  parties  was  liable  to 
the  other  for  a  breach  of  the  covenants  against  incumbrances. 
Each  party  had  a  right  of  action  against  the  other,  and  each 
party  had  a  defense  or  counterclaim  growing  out  of  the  same 
transaction.  In  this  situation  the  Kingston  Realty  Company 
became  insolvent.  If  the  application  of  this  doctrine  would 
result  in  enforcing  the  Rowe  Company's  covenant  against 
incimabrances,  leaving  them  with  a  barren  claim  against  an 
insolvent  corporation,  it  would  be  unjust.  This  is  exactly 
what  it  would  do.  Assuming,  without  deciding,  that  the  judg- 
ment creditors  have  the  same  right  to  invoke  the  doctrine  that 
the  Kingston  Realty  Company  has,  yet  they  certainly  have  no 
greater  right.  The  basis  of  the  right  to  invoke  the  doctrine  is 
that  the  Rowe  Company  conveyed  the  land  covenanting  that 
it  was  free  and  clear.  The  effect  of  applying  the  doctrine  is  to 
specifically  enforce  this  covenant,  for  it  throws  the  burden  of 
the  mortgage  on  the  other  parcel.  But  the  Rowe  Company 
had  a  defense  against  this  cause  of  action  or  at  least  a  coimter- 
claim  growing  out  of  the  breach  by  the  Kingston  Realty  Com- 
pany of  its  covenant  that  the  land  conveyed  by  it  to  the  Rowe 
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Company  was  free  and  clear.  Would  any  court  compel  the 
Eowe  Company  to  specifically  perform  its  portion  of  the  agree- 
ment of  exchange  by  clearing  the  mortgage  from  the  parcel 
which  it  was  to  convey  without  also  requiring  the  qther  party 
to  the  contract  to  perform  its  obligation  ?  I  think  not.  No 
more  will  the  court  do  this  indirectly  by  the  application  of  a 
rule  never  invoked  except  to  secure  justice  and  to  preserve 
equitable  rights.  If  the  assignee  of  the  mortgage  is  charge- 
able with  knowledge  of  those  facts  which  taken  separately 
would  require  the  application  of  the  rule^  it  also  knew  the  other 
facts  which  rendered  the  rule  inapplicable.  It,  therefore,  vio- 
lated no  rule  of  law  or  equity  when  it  did  what  it  pleased  with 
its  own  security. 

To  go  a  little  further  into  the  facts,  it  appears  that  the  Rowe 
Company  practically  conveyed  parcel  No.  2  to  Collins  as  the 
consideration  for  the  release  from  the  mortgage  of  the  land 
which  the  Kingston  Realty  Company  had  agreed  to  convey 
free  and  clear.  The  effect  of  declining  to  apply  this  doctrine  is 
to  throw  upon  the  land  of  the  Kingston  Realty  Company  or  its 
successors,  these  defendants,  judgment  creditors,  the  just 
burden  of  clearing  from  the  $19,000  mortgage  the  land  which 
the  Kingston  Realty  Company  agreed  to  convey  free  and  clear. 

Judgment  for  the  plaintiff,  with  costs  and  an  allowance  of 
two  and  one-half  per  cent.  Let  the  plaintiff  present  finding  in 
accordance  with  this  opinion. 


The  People  of  the  State  of  New  York  ex  rel.  William  H. 
Seaman,  Relator,  v.  James  H.  Cocks  and  Others,  Constitut- 
ing the  Board  of  Supervisors  of  the  County  of  Nassau, 
State  of  New  York,  Respondents. 

Second  Department,  March  29, 1012. 

Kiinicipal  corporation — certiorari  to  review  proceedings  of  bocurd  of 
supervisors  in  removing  county  superintendent  of  highways  from 
office  —  Highway  Law  construed — plans  and  specifications  for  town 
highways  — malfeasance  defined. 

Certiorari  to  review  the  proceedings  of  a  board  of  supervisors  in  remov- 
ing a  county  superintendent  of  highways,  pursuant  to  section  80  of  the 
Highway  Law,  for  malfeasance  in  office  by  reason  of  the  receipt  by  him 
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of  moneys  from  a  town  for  the  preparation  of  plans  and  specifications 
for  the  improvement  of  a  highway.  Evidence  examined,  and  Jield,  that, 
although  the  county  superintendent  may  have  misconceived  his  rights, 
he  should  be  reinstated. 

Malfeasance  is  the  doing  of  an  act  which  is  positively  unlawful  or  wrong- 
ful, and  in  order  to  justify  the  removal  of  «i  county  superintendent  of 
highways  must  affect  his  performance  as  such  officer.  Thus,  a  miscon- 
ception of  his  rights  affords  no  ground  for  a  conclusion  of  malfeasance. 

It  seems,  that  he  may  not  voluntarily  perform  such  services  and  thereby 
create  a  charge  against  the  town. 

No  absolute  duty  rests  upon  the  county  superintendent  of  highways  to 
prepare  and  furnish  plans,  specifications  and  estimates  for  the  repair 
and  improvement  of  strictly  town  highways,  but  he  may  in  a  proper 
case  decline  to  do  so  and  call  upon  the  highway  commissioner  to  provide 
the  same. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  11th  day  of  September,  1911,  directed  to  James  H. 
Cocks  and  others,  constituting  the  board  of  supervisors  of  the 
county  of  Nassau,  State  of  New  York,  commanding  them  to 
certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
Nassau  all  and  singular  their  proceedings  had  in  removing  the 
relator  from  office. 

M.  Linn  Bruce  [John  J.  Graham  with  him  on  the  brief],  for 
the  relator. 

Harry  W.  Moore  [Edward  J.  Deasy  with  him  on  the  brief  J, 
for  the  respondents. 

Per  Curu.m: 

The  relator  was  found  guilty  of  charges  and  removed  by  the 
board  of  supervisors  of  the  county  of  Nassau  from  his  office  as 
county  superintendent  of  highways  of  that  county,  pursuant  to 
section  80  of  the  Highway  Law  (Consol.  Laws,  chap.  25  {Laws 
of  1909,  chap.  30],  as  amd.  by  Laws  of  1910,  chap.  567),  for 
malfeasance  in  office  by  reason  of  the  receipt  of  certain  moneys 
from  the  town  of  North  Hempstead  in  said  county.  That  town 
adopted  a  proposition  to  macadamize  an  avenue  in  the  town, 
and  thereupon  the  relator,  a  civil  engineer  by  profession,  was 
employed  and  was  retained  at  the  instance  and  request  of 
the  town  superintendent  of  highways  to  prepare  plans  and 
specifications  for  the  improvement.    He  did  so  and  his  woik 
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was  accepted.  He  presented  a  bill  therefor^  made  out  to  him 
personally,  which  was  approved  by  the  town  superintendent 
and  paid  by  order  of  the  town  board.  This  action  was  the  sole 
ground  of  removal. 

We  find  nothing  in  the  Highway  Law  which  in  terms  pro- 
hibits the  coimty  superintendent  from  practice  of  his  profes- 
sion as  a  civil  engineer,  or  which  in  terms  prohibits  the  person 
who  is  the  occupant  of  that  office  from  doing  such  work  per- 
sonally for  the  town.  The  learned  coimsel  for  the  respondents 
calls  attention  to  certain  provisions  of  section  33  of  the  High- 
way Law,  which  prescribes  the  general  powers  and  duties  of 
such  officer,  which  provide  that  he  shall  have  general  super- 
vision of  the  work  of  constructing,  improving  and  repairing 
bridges  and  town  highways  in  his  district  or  county,  and  that 
he  shall  approve  the  plans,  specifications  and  estimates  for  the 
construction  and  maintenance  of  town  highways.  And  he  also 
points  out  section  48,  which  provides  that  the  contracts  for 
town  highways  shall  be  awarded  by  the  town  superintendent 
in  accordance  with  estimates,  plans  and  specifications  to  be  fur- 
nished by  the  district  or  county  superintendent  or  by  the  com- 
mission as  provided  in  this  chapter,  which  in  turn  refers  to  the 
provision  of  subdivision  5  of  section  15,  that  reads:  ^^  Cause 
plans,  specifications  and  estimates  to  be  prepared  for  the  repair 
and  improvement  of  highways  and  the  construction  and  repair 
of  bridges  when  requested  so  to  do  by  a  district,  county  or 
town  superintendent."  We  agree  with  the  learned  Attorney- 
General  of  the  State,  whose  opinion  is  returned  with  the  rec- 
ord, in  his  conclusion  as  follows:  "  Construing  the  statute  as  a 
whole,  I  am  of  the  opinion  that  no  absolute  duty  rests  upon 
the  county  superintendent  to  prepare  and  furnish  plans,  speci- 
fications and  estimates  for  the  repair  and  improvement  of 
strictly  town  highways,  but  that  the  statute  contemplates  that 
he  may  in  a  proper  case  decline  to  do  so  and  call  upon  the 
Highway  Commission  to  provide  the  same.  Inasmuch  as  the 
means  is  afforded  by  the  statute  for  procuring  such  plans, 
specifications  and  estimates  without  expense  to  the  town,  it 
would  seem  to  be  quite  clear  that  he  may  not  volimtarily  per- 
form such  services  and  thereby  create  a  charge  against  the 
town."    But  if  the  relator  could  not  legally  present  a  claim 
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against  the  town  for  such  work  done  under  retainer  or  volun- 
tarily, such  action  would  be  wrongful  to  the  town  only. 

The  malfeasance  that  justifies  this  removal  must  be  such  as 
affects  his  performance  as  coimty  superintendent.  The  officer 
must  be  separated  from  the  man.  (See  Mech.  Pub.  Off.  §  457.) 
The  removal  rests  specifically  upon  the  naked  act.  It  is  not 
asserted  that  in  any  way  the  relator  used  or  abused  his  office 
as  county  superintendent  in  tins  work  that  was  done.  On  the 
contrary,  he  asserted  before  the  board,  without  contradiction 
or  demur,  that  the  bills  were  for  expenses  actually  paid  out  by 
him  for  his  personal  employees — engineers,  draftsmen,  office 
force;  that  the  entire  engineering  work  was  honestly  done  by 
that  office  force,  and  that  the  bills  rendered  did  not  include 
any  of  his  personal  service  as  county  superintendent. 

Suppose  that  the  law  should  be  construed  to  require  ^e 
coimty  superintendent  to  provide  such  plans  and  specifications. 
There  is  no  suggestion  that  he  had  any  county  or  town 
employee  under  his  control  whose  duty  it  was  to  do  the  work. 
It  would  follow,  then,  that  either  the  county  superintendent 
must  himself  do  it  aU  or  might  employ  such  outside  force  as 
would  be  required  for  that  purpose.  It  would  seem  almost 
absurd  to  conclude  that  an  officer  charged  with  so  many  and 
multifarious  duties  in  connection  with  improvements  through 
out  the  coimty  must  exclusively  perform  such  work  in  every 
detail  thereof  by  his  individual  labor — not  to  speak  of  the 
remimeration  of  $1,800  a  year..  If,  on  the  other  hand,  the 
law  should  be  construed  to  permit  the  employment  of  assist- 
ants, then  for  aught  that  appears  the  relator  has  done  no  more 
than  this,  and  the  fact  that  he  personally  presented  a  bill  there- 
for to  the  town  authorities  would  hardly  be  a  malfeasance  in 
his  county  office. 

But  there  is  a  further  consideration.  Malfeasance  is  the  doing 
of  an  act  which  is  "positively  unlawful  or  wrongful"  (Cent. 
Diet.),  which  one  ought  not  to  do  at  all.  {Bell  v.  Josaelyn^  9 
Gray,  307.)  It  is  an  act  wholly  wrongful  and  unlawful  {Coite 
V.  LyneSy  33  Conn.  109),  and  in  Stokes  v.  Stokes  (28  App.  Div. 
558)  it  is  said  that  a  misconception  of  one's  rights  affords  no 
ground  for  a  conclusion  of  malfeasance.  We  think  that  upon 
the  record  the  evidence  indicates  that  the  relator  at  worst  but 
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misconceived  his  rights,  in  that  he  supposed  that  there  was  no 
legal  objection  to  his  rendition  of  this  account  for  such  work. 

The  writ  should  be  sustained,  the  proceeding  annulled  and 
the  relator  should  be  reinstated,  but  without  costs. 

Jenks,  p.  J.,  HmscHBERG,  Burr,  Woodward  and  Eich,  JJ., 
concurred. 

Determination    annulled   and    relator    reinstated,  without 
costs. 


The  People  op  the  State  of  New  York,  Bespondent,  t. 
Peter  H.  Von  Kampen,  Appellant. 

Second  Department,  Maroh  ^,  1913. 

Public  health  —  furnishing  of  coloring  matter  with  purchase  of  oleo- 
margarine —  '^  coloring  matter  "  defined  —  constitutional  law  —  police 
power. 

A  grocer,  who,  upon  the  sale  of  a  quantity  of  oleomargarine,  furnishes  the 
purchaser  with  a  capsule  containing  coloring  matter,  violates  section  41 
of  the  Agricultural  Law,  providing  that  *^  No  person  selling  any  oleagi- 
nous substance  not  made  from  pure  milk  or  cream  of  the  same  as  a  sub- 
stitute for  butter  shall  sell,  give  away  or  deliver  with  such  substance 
any  coloring  matter.  ^^ 

The  words  *'  coloring  matter, ^^  as  used  in  the  statute,  mean  coloring  mat- 
ter which  may  give  the  oleomargarine  the  appearance  of  butter. 

The  statute  is  a  valid  exercise  of  the  police  power. 

Thomas  and  Woodward,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Peter  H.  Von  Kampen,  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Brooklyn,  in  favor  of  the  plaintiff,  rendered  on  the 
10th  day  of  December,  1910,  after  trial  before  the  court  with- 
out a  jury. 

William  C.  Breed  [Henry  H.  Abbott  and  Sumner  Ford 
with  him  on  the  brief],  for  the  appellant. 

Charles  M,  Stem,  Deputy  Attomey-Oeneral  [Valentine 
Taylor  with  him  on  the  brief],  for  the  respondent. 

Jenks,  P.  J. : 

An  agent  of  the  Agricultural  Department  went  to  the 
grocer's  shop  of  the  defendant  and  asked  the  defendant  if  he 
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sold  oleomargarine.  The  defendant  said  that  he  did,  where- 
upon the  agent  asked  him  whether  he  gave  coloring  matter 
with  it  and  he  said  that  he  did.  Thereupon  the  agent  bought 
and  received  a  poimd  of  oleomargarine  and  the  defendant  at 
the  same  time  handed  to  him  a  capsule  which  contained  color- 
ing matter.  It  was  conceded  that  "coloring  matter  can  be 
purchased  very  generally  at  druggists^  groceries  and  other 
establishments  as  a  commodity  by  itself,  such  as  is  used  for 
coloring  butter  or  oleomargarine. "  The  Municipal  Court  found 
the  defendant  guilty  of  a  violation  of  section  41  of  the  Agri- 
cultural Law  (Consol.  Laws,  chap.  1  [Laws  of  1909,  chap.  9], 
as  amd.  by  Laws  of  1909,  chap.  357)  and  imposed  a  fine. 

This  appeal  attacks  the  constitutionality  of  the  said  statute. 
The  part  thereof  which  is  germane  to  this  case  reads:  "No 
person  selling  any  oleaginous  substance  not  made  from  pure 
milk  or  cream  of  the  same  as  a  substitute  for  butter  shall  sell, 
give  away  or  deliver  with  such  substance  any  coloring  matter." 
The  statutes  of  this  State  prohibit  the  manufacture  or  sale  of 
any  article  compounded  so  as  to  imitate  butter,  and  such  legis- 
lation has  been  upheld  as  preventive  of  fraud  or  deception 
upon  purchasers  or  consmners.  {People  v.  Arenshergj  105 
N.  Y.  123;  McCray  v.  United  States,  195  U.  S.  27, 64;  People  v. 
BteseckeVy  169  N.  Y.  58,  56.  See,  too,  as  to  the  principle,  People 
V.  Oirardy  145  N.  Y.  105.)  Section  39  of  the  same  act  provides 
in  part:  ^*No  person  shall  coat,  powder  or  color  with  annatto 
or  any  coloring  matter  whatever,  butterine  or  oleomarga- 
rine or  any  compound  of  the  same  or  any  product  or  manu- 
facture made  in  whole  or  in  part  from  animal  fats  *  *  « 
by  means  of  which  such  product,  manufacture  or  compound 
shall  resemble  butter  or  cheese,  the  product  of  the  dairy;  nor 
shall  he  have  the  same  in  his  possession  with  intent  to  sell  the 
same  nor  shall  he  sell  or  offer  to  sell  the  same."  Reference  to 
the  context  of  this  very  section  41  indicates  that  the  "  coloring 
matter "  referred  to  is  such  as  may  be  used  for  the  artificial 
coloring  of  oleomargarine.  For  immediately  preceding  this 
prohibition  is  a  provision  against  the  addition  to  the  substance 
or  combination  therewith  of  ^  ^  any  annatto  or  compounds  of  the 
same,  or  any  other  substance  or  substances  whatever,  for  the 
purpose  or  with  the  effect  of  imparting  thereto  a  color  resem- 
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bling  yellow,  or  any  shade  of  yellow  butter  or  cheese,  nor  intro- 
duce any  such  coloring  matter  or  other  substance  into  any  of 
the  articles  of  which  the  same  is  composed."  The  words  '^  col- 
oring matter,"  which  are  of  course  generic  and  as  such  could 
be  applicable  to  all  substances  which  may  change  or  afford 
color,  are  to  be  interpreted  as  meaning  coloring  matter  which 
may  give  the  oleomargarine  or  like  substance  the  appearance 
of  butter  or  cheese.  (See  Endl.  Interp.  Stat.  §§  400,  403; 
Suth.  Stat.  Const.  §§  268,  269;  People  v.  BichardSy  108  N.  Y. 
137;  Burks  v.  Bosso,  180  id.  341.)  Thus  we  may  read  this 
legislative  prohibition  as  aimed  at  such  coloring  matter  as  may, 
when  added  to  oleomargarine  or  like  substance  or  combined 
therewith,  give  it  the  appearance  of  butter  or  of  cheese.  K 
the  furnishing  of  such  coloring  matter  with  the  purchase  of 
oleomargarine  may  facilitate  a  compound  so  that  it  imitates 
butter,  then  I  think  that  the  statute  may  be  sustained,  as,  to 
quote  the  language  of  Cullen,  J.,  in  People  v.  Btesecker 
(supra),  "legislation  intended  and  reasonably  adapted  to  pre- 
vent an  article  being  manufactured  in  imitation  or  semblance 
of  a  well-known  article  in  common  use  and  thus  imposing  upon 
consimiers  or  purchasers."  If  the  purchaser  thus  can  obtain 
such  coloring  matter,  not  only  may  he  be  aided  to  a  course  of 
deception  by  the  convenience  of  one  transaction,  but  he  also  is 
furnished  with  such  matter  adapted  for  the  very  purpose  of  imi- 
tation and  presumably  in  its  effective  form  and  proper  quan- 
tity. With  the  means  thus  furnished  all  that  apparently  would 
remain  would  be  the  act  of  addition  or  compounding.  Thus 
the  means  of  fraud  or  deception,  of  which  means  he  may  be 
ignorant,  are  put  in  his  hand  simultaneously  with  the  sale  of 
the  subject-matter  of  such  wrongdoing  and  incident  to  it.  Not 
only  is  opportimity  offered,  but  it  may  well  be  that  the  doing  of 
the  forbidden  act  itself  is  urged  in  that  it  may  be  so  readily 
done.  It  is  said  that  the  prohibition  is  in  restraint  of  trade. 
Bather  is  it  in  regulation,  in  the  exercise  of  the  police  power, 
of  the  sale  of  a  certain  thing  in  the  way  of  prevention  of  an 
unlawful  use  thereof.  If  one  desires  to  purchase  the  com- 
modity itself,  £U3  an  independent  transaction,  he  may  do  so 
freely  anywhere  and  at  any  time  save  as  restricted  by  this  stat- 
ute.   Such  regulation  is  for  the  Legislature,  and  the  terms 
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thereof  are  within  its  polioe  power  unless  they  "  are  so  utteily 
unreasonable  and  extravagant  in  their  nature  and  purpose  that 
the  property  and  personal  rights  of  the  citizen  are  unneces- 
sarily,  and  in  a  manner  wholly  arbitrary,  interfered  with  or 
destroyed  without  due  process  of  law."  {Oundling  y.  ChicagOy 
177  U.  S.  188,  188.)  The  assertion  that  such  a  regulation 
interferes  with  vested  rights  is  tantamount  to  saying  that^ 
although  the  manufacture  or  sale  of  artificially  colored  oleo- 
margarine is  unlawful,  yet  the  purchaser  of  oleomargarine  has 
a  vested  right  not  to  be  hampered  in  the  means  of  working  a 
violation  of  the  law.    (See  People  v.  Oirardy  supra.) 

IV  may  well  be  that  the  purchaser  of  oleomargarine  is  hin- 
dered to  an  extent  from  obtaining  coloring  matter  with  which 
to  color  oleomargarine  for  sentimental  or  other  reasons  which 
is  intended  for  his  own  consumption,  but  the  probabilities  are 
that  one  who  would  thus  purchase  both  the  oleomargarine 
and  the  coloring  ingredient  has  in  view  some  subsequent  pur- 
chaser from  him  or  some  consumer  other  than  himself,  and 
that  he  seeks  the  means  of  compound  to  work  fraud  or  decep- 
tion upon  some  other.  The  question  of  intent  is  not  involved 
in  this  statute.  {People  v.  Westy  106  N.  Y.  293;  People  v. 
Bowen,  182  id.  1.)  In  justice  to  the  defendant  I  may  add 
that  there  is  no  proof  of  concealment  or  evasion  in  the  sale 
and  the  supply  of  the  coloring  matter,  and  that  the  defendant 
did  not  deny  his  acts. 

The  judgment  should  be  affirmed. 

Burr  and  Carr,  JJ.,  concurred;  Thomas,  J.,  read  for 
reversal,  with  whom  Woodward,  J.,  concurred. 

Thomas,  J.  (dissenting): 

The  defendant  has  been  convicted  for  selling  at  one  time  a 
pound  of  oleomargarine  as  such,  and  upon  request  furnishing 
therewith  a  package  of  harmless  coloring  matter,  which  two 
things,  if  blended  later,  as  doubtless  intended,  would  tend  to 
give  the  former  the  appearance  of  butter.  There  is  no  evi- 
dence that  either  article  w;as  unhealthf  ul,  that  there  was  any 
deception  on  the  sale  thereof,  or  that  there  was  any  intention 
on  the  part  of  the  vendor  or  purchaser  that  the  same  would  or 
could  be  used  to  deceive  any  person  or  that  the  blended  arti- 
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cloB  would  be  imposed  upon  any  person  as  butter.  The  statute 
does  not  forbid  a  separate  sale  of  the  articles,  but  attempts  to 
forbid  a  simultaneous  sale  of  the  two  articles  so  that  they  are 
included  in  one  transaction.  The  statute  in  question  is  section 
41  of  the  Agricultural  Law  as  amended  by  chapter  357  of  the 
Laws  of  1909,  which,  among  other  things,  provides:  ^^  And  no 
person  selling  any  oleaginous  substance  not  made  from  pure 
milk  or  cream  of  the  same  aa  a  substitute  for  butter  shall  sell, 
give  away  or  deliver  with  such  substance  any  coloring  matter. '^ 
The  defendant  urges  that  this  prohibition  is  contrary  to  article 
1,  sections  1  and  6,  of  the  Constitution  of  the  State  of  New 
York,  and  to  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. This  general  subject  has  during  the  last  thirty  years 
been  so  repeatedly  matter  of  consideration  and  decision  by  the 
courts  in  this  State  that  no  original  thought  can  be  added  to 
the  discussion.  Liberty  to  contract,  to  hold  and  to  sell  prop- 
erty, to  follow  lawful  occupations,  as  protected  by  consti- 
tutional guaranties,  has  been  repeatedly  asserted,  and  the 
same  has  been  subordinated,  to  a  degree,  only  to  the  real 
necessities  of  protecting  the  public  welfare,  in  such  respect 
as  health  and  fraudulent  practices.  The  present  effort  should 
be  to  find  the  scope  of  the  decisions  and  ascertain  whether 
they  denoimce  the  statute  in  question.  The  sale  of  whole- 
some oleomargarine,  without  deception,  may  be  regulated  but 
not  prohibited  {People  v.  Marx,  99  N.  Y.  377),  but  the  sale  of 
the  article  so  artificially  colored  as  to  resemble  butter  may  be 
prohibited,  inasmuch  as  it  in  such  combination  presents  oppor- 
tunities for  deception  that  in  the  view  of  the  Legislating  could 
be  prevented  only  by  the  prohibition.  {People  v.  Arenshergj 
105  N.  Y.  123.)  A  similar  act  for  the  protection  in  the  sale  of 
cider  vinegar  is  valid.  {People  v.  Oirard^  145  N.  Y.  105.) 
Therefore,  the  law  is  that  the  defendant  may  not  be  forbidden 
to  make  separate  sale  of  the  oleomargarine  and  a  distinctly 
separate  sale  of  the  coloring  matter.  But  the  prohibition  is 
that  when  the  oleomargarine  is  sold  there  shall  not  be  coinci- 
dentally  an  accompanying  gift  of  the  coloring  matter.  This  in 
effect  is  a  direction  that  the  two  articles  shall  not  be  made  the 
subjects  of  one  and  the  same  sale.  I  find  no  explanation  of 
the  purpose  of  this  prohibition,  except  the  suggestion  that  it 
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aids  the  general  purpoeey  to  prevent  deception  in  fclxo   s^l^   s^rtA 
use  of  oleomargarine.    But  in  what  way  it  will  so    operate  is 
not  stated,  and  it  is  certainly  beyond  conception.      Thojre  i«  ^^ 
purpose  in  the  law  to  prevent  a  consumer  blending  tbo  twc>  svLxy- 
stances  for  his  own  personal  consumption  or  for  ttts^'t    ox    xii» 
family.    It  is  true  that  oleomargarine  and  the  colorixxgr  matter 
cannot  be  blended  for  intended  sale,  nor  can  it  be  used  in.  exicn 
form  in  hotels,  restaurants  and  other  places  of  public  GXtt^rt^^' 
ment  imder  section  40  of  the  Agricultural  Law.    The    prohibi- 
tion in  question  does  not  facilitate  the  imlawful  maaxif^^*^^^^^ 
sale  or  use  in  the  public  places  indicated  of  oleomargarine,  nar 
does  it  tend  to  deter  such  manufacture  and  sale.    Whia*  i*  <1^^®® 
do  is  to  compel  storekeepers  to  sell  oleomargarine  for   "P^^^^ 
consumption  at  one  instant,  and  coloring  matter  at  a-notne  - 
This  is  an  impairment  of  the  liberty  to  sell  property,  a  vsJ^^^ 
quality  of  ownership,  by  attaching  a  restriction  that  iiBB  / 

relation  to  any  forbidden  or  injurious  act.     It  may  be  BTgV^  ^ 

that  the  restriction  is  trifling;  that  it  inconveniences  i^^^^^^S^s:^ 
degree  as  it  merely  dissociates  the  disposition  c*  ^ —         ^^X  \\  W  r^^^^o^ 
But  little  property  rights  are  entitled  to  zealous 
the  present  law  is  valid,  it  would  be  equally  so 
sale  of  flour  with  a  cake  of  yeast;  of  articles  that  the 
would  combine  in  the  various  articles  of  food  for  x^ 
household.     The  provision  is  one  of  those  petty  annov^^ 
overzealous  and  indiscreet  men,  losing  sight  of  the  s«-— 
means  of  protecting  commerce,  cause  to  be  enacted 
ently.    There  may  be  a  minimum  aggression  in  thii 
an  excess  of  legislative  power  which  should  be  checked 
it  appears. 
The  judgment  should  be  reversed. 

Woodward,  J.,  concurred. 

Judgment  of  the  Mimicipal  Court  aflSrmed. 


of  two  -^^^  \i  f  rf^"^ 
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New  York,  New  Haven  and  Hartford  Eailroad  Company, 
Eespondent,  v.  The  Village  op  Port  Chester,  Appellant. 

Second  Department,  March  29,  1912. 

Bailroad  ^taxation  of  right  of  way  for  improvement  of  streets  pass- 
ing thereunder  —  statute — repeal  by  implication  —  constitutional 
law — equity; 

A  raihroad  company,  whose  right  of  way  crosses  the  streets  of  a  village  by 
means  of  bridges  and  abutments,  is  not  liable  to  assessment  for  the 
improvement  of  the  village  streets  as  no  special  benefits  inure  to  its 
right  of  way  from  such  improvements. 

The  provision  of  the  statute  (Laws  of  1899,  chap.  517)  under  which  such 
improvements  were  made,  that  **  No  abutting  or  adjoining  property  shall 
be  exempt  from  assessment  under  this  act,^*  does  not  repehl  by  implica- 
tion the  provision  of  the  Railroad  Law  (Laws  of  1890,  chap.  565,  §  04) 
that  a  highway  passing  under  a  railroad  shall  be  maintained  and  kept 
in  repair  by  the  municipality  in  which  the  highway  is  situated. 

Repeals  by  implication  are  not  favored  and  will  not  be  presumed  unless 
there  is  an  irreconcilable  inconsistency  between  the  two  statutes. 

Qucere^  as  to  the  constitutionality  of  Laws  of  1899,  chapter  517,  providing 
that  no  abutting  or  adjoining  property  shall  be  exempt  from  taxation 
for  street  improvements. 

A  court  of  equity  has  jurisdiction  to  reduce,  vacate  or  enjoin  the 
enforcement  of  an  assessment  upon  abutting  property  for  street 
improvements. 

Appeal  by  the  defendant,  The  VUlage  of  Port  Chester,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  2d  day  of  March,  1911,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Westchester  Special  Term. 

William  A.  Davidson^  Corporation  Counsel,  for  the 
appellant. 

Charles  M,  Sheaf e,  Jr.  [William  L.  Bamett  with  him  on 
the  brief],  for  the  respondent. 

HmscHBERG,  J.: 

The  trustees  of  the  appellant,  The  Village  of  Port  Chester, 
pursuant  to  chapter  517  of  the  Laws  of  1899  and  the  acts 
amendatory  thereto,  have  levied  an  assessment  for  grading, 
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paving  and  improving  Willett  avenue  and  Highland  street  in 
said  village  against  the  property  abutting  on  said  streets, 
according  to  the  front-foot  rule.  Those  streets  are  parallel, 
running  north  and  south  under  the  right  of  way  used  by  the 
plaintiflf  for  its  steam  railroad,  which  right  of  way  crosses 
them  by  means  of  bridges  and  abutments.  Contiguous  to  its 
right  of  way  the  respondent  owns  two  small  parcels  of  real 
estate  occupied  by  buildings  and  abutting  on  those  streets. 
The  judgment  appealed  from  vacates  and  enjoins  the  enforce- 
ment of  the  assessment  levied  against  the  respondent's  right 
of  way,  and  reduces  the  assessment  against  said  small  jiaroels 
of  real  estate.  The  controversy  before  us  relates  principally 
to  the  right  of  the  trustees  to  levy  the  assessment  against 
the  appellant's  right  of  way.  The  portion  of  the  judgment 
reducing  the  assessments  against  the  property  contiguous  to 
the  right  of  way  does  not  appear  to  be  questioned,  except  as 
the  appellant  questions  the  jurisdiction  of  the  court  to  grant 
reUef  in  equity. 

The  respondent  contends  that  as  no  special  benefits  inure  to 
its  right  of  way  from  the  street  improvements,  the  assessment 
operates  as  a  taking  of  its  property  without  due  process  of 
law,  contrary  to  the  doctrine  established  by  the  Supreme  Court 
of  the  United  States  in  Norwood  v.  Baker  (172  U.  S.  269). 
That  case,  however,  presented  an  instance  where  by  village 
ordinance,  apparently  aimed  at  one  person,  a  portion  of  whose 
property  was  condemned  for  a  street,  the  entire  costs  and 
expenses  of  the  street  opening,  including  the  amount  awarded 
for  the  land  taken  and  the  costs  and  expenses  of  the  condem- 
nation proceedings,  were  assessed  against  the  abutting  property 
of  the  person  whose  land  was  condemned.  The  Supreme  Court 
of  the  United  States  seems  to  have  limited  the  case  to  its  own 
peculiar  facts,  which  amounted  to  an  actual  confiscation  of 
property  without  compensation,  and  has  repeatedly  declared 
that  the  case  is  not  a  precedent  authorizing  a  review  of  legisla- 
tive discretion  in  determining  the  benefits  accruing  from  local 
improvements  and  the  proper  method  of  assessing  taxes  there- 
for. (See  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
324;  Tonawanda  v.  Lyon,  Id.  389;  Detroit  y.  Parker,  Id.  899; 
Cass  Farm  Co.  v.  Detroit,  Id.  896;  Webster  v.  Fargo^  Id.  894.) 
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We  do  not  deem  it  necessary  to  pass  upon  the  conntitution- 
ality  of  the  attempted  taxation  of  the  respondent's  right  of  way 
because  we  do  not  think  it  was  intended  by  the  Legislature  that 
such  right  of  way  should  be  taxed  for  these  street  improve- 
ments. The  respondent's  right  of  way  is  exclusively  devoted 
to  a  public  use.  {Saunders  v.  N.  Y.  C.  &  H.  B,  R.  B.  Co.y 
144  N.  Y.  Y5;  New  York  Central  &  H.  B.  B.  B.  Co.  v. 
Aldridgey  135  id.  83;  Matter  of  City  of  New  York,  East  136th 
St.,  127  App.  Div.  672,  675,  676.)  It  is  difficult  to  see  how  such 
property  can  be  benefited  by  the  improvement  of  a  village  street 
passing  under  it.  The  only  benefit  that  the  learned  corporation 
counsel  specifically  claims  will  inure  to  the  railroad  company 
from  these  improvements  is  an  increase  in  its  business  following 
the  increase  in  business  and  population  resulting  to  the  village 
from  the  improvement  of  its  streets.  This  alleged  benefit  is  too 
conjectural,  fanciful  and  remote  for  consideration,  and  it  seems 
highly  improbable  that  the  Legislature  intended  to  tax  the 
right  of  way  on  any  such  assmnption.  The  corporation  coun- 
sel's reasoning,  if  valid,  would  logically  permit  the  taxation  of 
any  raUroad  right  of  way  running  through  any  village  or  city 
for  general  street  improvements  thereia,  howsoever  far  from  its 
right  of  way.  Moreover,  such  a  rule  confuses  the  appellant's 
business  growth  with  the  value  of  its  real  estate. 

The  Legislature  has  by  general  statute  declared  a  public 
poUcy  regarding  this  matter,  and  has  specifically  provided  that 
a  highway  passing  imder  any  railroad  shall  be  maintained  and 
kept  in  repair  by  the  municipality  in  which  the  highway  is 
situated  (Gen.  Laws,  chap.  39  [Laws  of  1890,  chap.  565],  §  64, 
as  added  by  Laws  of  1897,  chap.  754,  and  amd.  by  Laws  of 
1902,  chap.  140).*  The  appellant  concedes  that  this  statute 
exempts  the  respondent's  right  of  way  from  taM.tion  for  these 
street  improvements,  but  claims  that  the  special  act  pursuant 
to  which  the  tax  is  assessed  (Laws  of  1899,  chap.  517)  has 
repealed  the  general  statute  by  implication,  and  authorizes  the 
imposition  of  the  tax  in  question.  Bepeals  by  implication  are 
not  favored  and  will  not  be  presumed  unless  there  is  an  irrecon- 

*  Since  amd.  by  Laws  of  1909,  chap.  158,  now  Railroad  Law  (OonsoL 
Laws,  chap,  49;  Laws  of  1910,  chap.  481),  g  98.— [Bbp. 


Digitized  by 


Google 


896     N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Vil.  op  Port  Chester. 

Second  Department,  March,  1912.  [YoL  148. 

cilable  inconsistency  between  the  two  statutes.  {Matter  of 
Tiffany y  179  N.  Y.  455;  Czarnowsky  v.  City  of  Rochester j  55 
App.  Div.  388;  aflfd.,  166  N.  Y.  649;  Davis  v.  Supreme  Lodge^ 
Knights  of  Honor,  Id.  159;  McOartee  v.  Orphan  Asylum 
Society,  9  Cow.  437.) 

We  do  not  think  that  chapter  617  of  the  Laws  of  1899  evinces 
a  legislative  intention  to  depart  from  the  general  policy  estab- 
lished for  street  assessments  similar  to  those  in  question.  It  is 
true  that  the  statute  provides  (§  12)  that  ^^  No  abutting  or 
adjoining  property  shall  be  exempt  from  assessment  under  this 
act."  It  seems  highly  improbable^  however,  that  the  Legisla- 
ture, by  the  terms  "  abutting  or  adjoining  property,"  intended 
to  include  the  respondent's  mere  right  of  way  over  the  streets 
contrary  to  the  general  policy  established  by  section  64  of  the 
Railroad  Law  {supra).  It  is  much  more  probable  that  this 
clause  of  the  act  of  1899  was  devised  to  include  churches  and 
charitable  institutions  which,  although  benefited  by  the  proposed 
improvements,  would  not  otherwise  have  been  taxed.  In  the 
absence  of  a  clearly  and  unmistakably  expressed  legislative 
intention  the  act  in  question  should  not  receive  a  construction 
necessitating  the  imposition  of  a  tax  upon  the  respondent's 
right  of  way  contrary  to  the  general  policy  of  the  State  and  for 
improvements  of  no  direct  benefit  to  the  property  taxed,  and 
the  constitutionahty  of  which  is  at  least  open  to  question. 

The  action  in  equity  may  be  maintained.  {Scott  v.  Onder- 
dank,  14  N.  Y.  9;  Quest  v.  City  of  Brooklyn,  69  id.  506; 
Providence  Retreat  v.  City  of  Buffalo,  29  App.  Div.  160; 
Trumbull  v.  Palmer,  104  id.  51.) 

The  judgment  should  be  affirmed. 

Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


Mn'CHELL  V,  Mitchell.  897 

App.  Div.]  Second  Department,  March,  1912. 

Frank  F.  Mitchell  and  Charles  L.  Mitchell,  Individually 
and  as  Executors,  etc.,  of  John  Mitchell,  Deceased, 
Plaintiffs,  v.  Witjjam  E.  Mitchell,  Individually  and  as 
Executor,  etc.,  of  John  Mitchell,  Deceased,  Defendant. 

Second  Department,  March  29,  1912. 
WiU — conatruction — deduction  by  testator  from  one  share. 

A  testator,  having  a  wife  and  three  sons,  who  were  his  only  heirs  at  law 
and  next  of  kin,  left  a  will  appointing  his  three  sons  joint  executors  and 
devising  to  them  as  such  his  property  to  hold  in  trust  during  the  life- 
time of  his  wife  for  her  sole  benefit,  and  providing:  **  Third,  After  the 
death  of  my  wife  I  direct  my  executors  to  sell  all  of  my  real  estate  and 
personal  property  ♦  ♦  ♦  and  to  divide  the  proceeds  *  *  *  equally 
among  my  three  sons  «  «  *,  deducting  from  the  share  of  my  son 
William  E.  the  sum  of  One  Thousand  dollars/^  Held,  that  the  bequest 
of  the  |1,000  did  not  lapse,  but  that  the  testator  intended  that  after  the 
death  of  his  wife  his  property  should  be  divided  into  three  equal  parts, 
and  the  $1,000  deducted  from  William's  part  be  divided  equally  between 
the  other  two  sons. 

The  Tule  that  where  the  disposition  of  an  aliquot  part  of  a  residuary 
bequest  fails,  such  part  passes  as  undisposed  of,  does  not  apply  in  such 
a  case,  because  there  is  a  valid  bequest  of  the  entire  estate. 

In  construing  a  will  the  court  seeks  the  intent  of  the  testator  and  avoids 
intestacy,  if  possible. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  CivU  Procedure. 

Cfeorge  S,  Ingraham^  for  the  plaintiffs. 

Amon  L.  Squiers  [Rufus  L.  Scotty  Jr.,  with  him  on  the 
brief],  for  the  defendant. 

HiRSCHBERG,  J. : 

One  John  Mitchell  died  February  10,  1897,  survived  by  his 
wife  and  three  sons,  who  were  his  only  heirs  at  law  and  next 
of  kin.  He  left  a  last  will  and  testament,  appointing  his  three 
sons  joint  executors  thereof,  and  devising  and  bequeathing  to 
them  as  such  executors  all  his  property  to  hold  in  trust  during 
the  lifetime  of  his  wife  for  her  sole  benefit.  The  will  contained 
the  following  directions  for  the  disposition  of  the  principal  of 
said  trust  estate  upon  the  death  of  the  wife: 
App.  Div.— Vol.  CXLIX.        57 
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^'  Third.  After  the  death  of  my  wife  I  direct  my  executors 
to  sell  all  of  my  real  estate  and  personal  property  which  may 
be  then  remaining  in  their  hands  and  to  divide  the  proceeds 
thereof  together  with  any  other  moneys  belonging  to  my 
estate  which  may  be  in  their  hands  equally  among  my  three 
sons,  William  E.  Mitchell,  Frank  F.  Mitchell  and  Charles  L. 
Mitchell,  deducting  from  the  share  of  my  son  William  E.  the 
sum  of  One  Thousand  dollars. 

"  Fourth.  In  the  event  of  the  death  of  either  of  my  sons 
before  my  wife,  I  will  and  direct  that  the  share  of  my  son  or 
sons  so  dying  shall  be  paid  to  his  or  their  legal  heirs." 

The  wife  died  April  12,  1909,  survived  by  the  three  sons,  who 
now  are  acting  as  said  joint  executors,  and  who  have  submitted 
this  controversy  in  order  to  obtain  a  judicial  determination 
regarding  the  disposition  of  the  $1,000  directed  to  be  deducted 
from  William's  share  of  the  corpus  of  the  trust  estate.  The 
plaintiffs  claim  that  the  $1,000  should  be  deducted  from  Wil- 
liam's share  and  added  to  their  shares.  The  defendant  claims 
that  the  $1, 000  deducted  from  his  share  has  not  been  bequeathed 
and  that  it  passes  by  intestacy  to  the  testator's  next  of  kin. 

It  seems  to  us  that  a  consideration  of  the  language  used  by 
the  testator  shows  an  intention  to  bequeath  the  $1,000  in  ques- 
tion, and  that  the  language  employed  is  legally  adequate  to 
consummate  that  intention.  By  the  3d  paragraph  the  execu- 
tors are  specifically  directed  to  divide  *^ all"  the  estate  among 
the  three  sons  designated  by  name,  and  such  language  clearly 
carries  the  entire  estate  to  them.  The  remainder  of  the  para- 
graph is  merely  a  statement  of  the  proportion  or  method 
according  to  which  the  division  shall  be  made  among  the  three 
sons.  The  division  is  to  be  made  by  giving  due  consideration 
both  to  the  direction  for  a  deduction  from  William's  share  and 
the  direction  for  equality,  each  of  which  directions  to  some 
extent  limits  the  other,  and  both  of  which  must  be  considered 
in  ascertaining  the  testator's  intention  regarding  the  amoimt 
given  to  each  beneficiary.  So  construing  the  will  and  giving 
weight  to  each  expression  and  phrase  employed,  it  would  seem 
to  have  been  the  testator's  intention  that  upon  the  death  of  the 
life  tenant  the  executors  should  convert  the  estate  into  person- 
alty and  divide  the  entire  amount  thereof  among  the  designated 
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beneficiaries  as  equally  as  possible,  allowing  for  a  $1,000  deduc- 
tion from  William's  third.  Such  a  division  would  give  Frank 
and  Charles  equal  shares,  each  $500  in  excess  of  William's 
share,  which  latter  share  would  be  equivalent  to  one- third  of 
the  estate,  less  the  directed  deduction  of  $1,000. 

The  elementary  rules  for  the  construction  of  wills  require 
adherence  to  the.testamentary  intent  and  the  avoidance  of  intes- 
tacy, if  possible.  The  defendant's  objection  to  the  distribu- 
tion herein  suggested  is  based  entirely  upon  the  assumed 
applicability  of  the  well-settled  rule  that  where  the  disposition 
of  an  aliquot  part  of  a  residuary  bequest  fails,  such  part 
passes  as  undisposed  of,  rather  than  in  augmentation  of  the 
remaining  parts,  as  a  residue  of  residue.  (1  Jarman  Wills 
[6th  Am.  ed.],  738.)  Such  rule  and  the  authorities  cited  by  the 
defendant  have  no  pertinency,  because  in  the  will  before  us 
there  has  been  a  vaUd  bequest  of  the  entire  estate  to  desig- 
nated beneficiaries,  and  the  phrase  relied  upon  as  taking  an 
aliquot  part  thereof  out  of  the  bequest  relates  solely  to  the 
measurement  or  division  of  the  property  bequeathed.  In  other 
words,  the  deduction  directed  by  the  testator  from  one  share 
qualifies  to  that  extent  the  equality  of  the  distribution,  but 
does  not  qualify  the  entirety  of  the  bequest  to  the  three 
sole  residuary  beneficiaries.  In  Skryrnsher  v.  Northcote  (1 
Swanst.  566),  cited  in  Jarman  {supra),  a  moiety  of  the  residue 
had  been  specifically  bequeathed  to  one  H.,  and  thereafter 
the  testator  had  revoked  the  gift  without  designating  any 
beneficiary  in  place  of  H.  Under  such  circumstances  the  prop- 
erty was  obviously  undisposed  of  by  the  will.  In  Matter  of 
Hoffman  (201  N.  Y.  247),  cited  by  the  defendant,  certain  of 
the  residuary  legatees  had  predeceased  the  testator,  and  there 
was  no  provision  in  the  will  for  the  disposition  of  their  legacies 
in  the  event  of  such  a  contingency.  Obviously,  these  cases 
are  not  controlling  if  even  pertinent. 

Judgment  is  directed  for  the  plaintiffs  in  accordance  with 
the  terms  of  the  submission. 

Jenks,  p.  J.,  Burr,  Woodward  and  Eich,  JJ.,  concurred. 

Judgment  directed  for  the  plaintiffs  in  accordance  with  the 
terms  of  the  submission,  with  costs. 
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Anton  V.  Schweitzer,  Respondent,  v.  Hamburg-Ameri- 
KANiscHE  Packetfahrt  Actien  Gesellschaft  (Otherwise 
Hamburg-American  Line),  Appellant. 

Second  Department,  March  29,  1912. 

Practice  —  when  reply  ordered  —  contract  —  when  lex  contract!  con- 
trols—  foreign  law  —  presumption  that  common  law  is  in  force  — 
judicial  notice  of  treaty. 

As  a  general  rule  when  new  matter  set  forth  in  a  plea  in  bar  is  of  such  a 
character  that,  if  true,  it  will  constitute  a  complete  defense  to  the  action 
unless  in  some  manner  it  is  avoided,  it  will  simplify  the  issue  and  pre- 
vent surprise  at  the  trial  if  a  reply  is  ordered  pursuant  to  section  516  of 
the  Code  of  Civil  Procedure  showing  the  grounds  of  avoidance,  if  such 
exist;  but  no  absolute  rule  can  be  formulated  applicable  to  all  cases  in 
accordance  with  which  such  motion  should  be  granted  or  denied. 

Where,  in  an  action  by  an  employee  of  the  defendant,  a  German  steam- 
ship company,  to  recover  for  personal  injuries,  alleged  to  have  been 
caused  by  reason  of  a  defective  windlass,  the  defendant  admits  the 
employment  of  the  plaintiff  and  his  injury  under  circiunstances  which 
would  render  the  defendant  liable  except  for  certain  provisions  of  the 
German  law  which  are  pleaded,  the  statement  of  the  provisions  of  the 
foreign  law  must  be  deemed  a  statement  of  issuable  facts  and  a  motion 
by  the  defendant  to  compel  a  reply  should  be  granted. 

In  the  absence  of  proof  of  what  the  foreign  law  is,  our  own  law  will  be 
followed. 

A  presumption  that  the  common  law  is  in  force  where  the  transaction 
occurred  is  indulged  in  by  our  courts  only  in  reference  to  England  and 
those  of  our  sister  States  which  have  taken  the  common  law  from 
England. 

It  seeins^  that  where  the  performance  of  a  contract  made  in  Germany  for 
services  on  a  vessel  is  to  commence  at  Hamburg  but  is  not  to  be  com- 
pleted until  the  return  of  the  vessel  to  that  port,  the  lex  loci  contractus 
will  control. 

The  court  may  take  judicial  notice  of  a  treaty  between  the  United  States 
and  Germany. 

Appeal  by  the  defendant,  the  Hamburg-Amerikanische 
Packetfahrt  Actien  Gesellschaft,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day 
of  October,  1911,  denying  the  defendant's  motion  for  an  order 
directing  the  plaintiff  to  serve  a  reply. 
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A.  Leonard  Brougham  [Percy  S.  Dudley  with  him  on  the 
brief],  for  the  appellant. 

C,  V.  Nellany,  for  the  respondent. 

Burr,  J. : 

Plaintiff,  an  employee  of  defendant,  seeks  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by- 
reason  of  a  defective  and  improper  windlass  furnished  by  the 
master  for  his  use.  Defendant,  denying  these  allegations  and 
alleging  assumption  of  risk  by  plaintiff,  also  sets  up  in  the 
paragraphs  of  the  answer,  designated  III  and  IV  respectively, 
certain  matters  which  it  contends  constitute  affirmative 
defenses.  Defendant  moved,  in  accordance  with  the  pro- 
visions of  section  516  of  the  Code  of  Civil  Procedure,  to  com- 
pel a  reply  to  such  defenses,  and  from  an  order  denying  such 
motion  this  appeal  was  taken. 

The  order  was  not  made  in  the  exercise  of  discretion,  and 
contains  a  recital  to  that  effect.  No  absolute  rule  can  be 
formulated  applicable  to  all  cases  in  accordance  with  which 
such  a  motion  should  be  granted  or  denied.  If  facts  stated  in 
an  answer  as  new  matter  by  way  of  defense  are  only  capable 
of  denial,  reply  is  as  a  general  rule  unnecessary  since  they  are 
deemed  to  be  controverted  (Code  Civ.  Proc.  §  522),  although 
there  may  be  exceptions  to  this  rule.  But  as  a  general  rule 
when  the  new  matter  set  forth  in  a  plea  in  bar  is  of  such  a 
character  that  if  true  it  will  constitute  a  complete  defense  to 
the  action  unless  in  some  manner  it  is  avoided,  it  will  simplify 
the  issue  and  prevent  surprise  at  the  trial  if  a  reply  is  ordered 
showing  the  grounds  of  avoidance,  if  such  exist.  {Olsen  v. 
Singer  Manufacturing  Co.,  138  App.  Div.  407.)  The  crucial 
questions  in  this  case,  therefore,  are,  whether  the  pleas  are 
those  of  avoidance,  whether  if  true  the  facts  stated  therein 
might  defeat  the  action,  and  whether  such  facts  are  in  turn 
susceptible  of  avoidance.  In  the  pleas  under  consideration  are 
many  conclusions  of  law,  but  as  the  result  of  careful  analysis 
allegations  appear  in  the  portion  of  the  answer  designated  as 
paragraph  III  which  may  be  deemed  those  of  fact.  These  are, 
that  in  about  the  months  of  July  and  August,  1906,  plaintiff 
was  employed  as  a  member  of  the  crew  on  defendant's  steam- 
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ship  Pretoria;  that  the  steamship  was  a  German  seagoing 
vessel,  sailing  under  the  German  flag  from  the  port  of  Ham- 
burg in  the  Empire  of  Germany  to  the  port  of  New  York;  that 
the  contract  of  employment  was  entered  into  in  the  Empire  of 
Germany  and  in  accordance  with  the  laws  thereof;  that  both 
plaintiff  and  defendant  were  at  that  time  residents  of  the  Ger- 
man Empire  and  subjects  of  the  Emperor  thereof;  that  the 
term  of  the  contract  was  for  a  voyage  from  the  said  port  of 
Hamburg  to  the  port  of  New  York  and  return;  that  plaintiff's 
injuries  were  sustained  during  said  voyage  and  while  plaintiff 
was  engaged  in  the  performance  of  his  duties  as  a  member  of  the 
crew  of  said  vessel  and  before  it  had  completed  the  part  of  its 
voyage  bringing  it  to  the  port  of  New  York,  and  before  said 
vessel  had  been  entered  therein.     In  addition,  the  answer  con- 
tains these  statements:  ^^  that  at  all  the  times  when  the  plaintiff 
was  upon  the  said  steamship,  and  at  the  time  when  he  entered 
the  contract  aforesaid  and  at  the  time  when  he  sustained  the 
injury  aforesaid,  it  was  and  now  is  the  law  of  the  Empire  of 
Germany  that  persons  who  are  employed  on  board  of  a  Grerman 
seagoing  vessel  sailing  under  the  Grerman  flag,  as  members  of 
the  crew,  or  in  any  capacity  whatever,  and  who,  while  on 
board  such  vessel  in  pursuance  of  such  employment  or  in  con- 
sequence thereof,  sustain  personal  injuries  by  reason  of  any 
cause  whatsoever,  shall  have  no  right  to  claim,  receive,  sue 
for  or  recover  any  compensation  from  the  owner  of  such 
vessel,  or  from  any  person  connected  with  or  responsible  for 
the  management  or  operation  of  such  vessel,  for  the  injuries 
so  sustained,  or  for  the  damage  arising  therefrom,  imless  it 
shall  have  been  determined  by  the  judgment  of  a  court  of 
competent  criminal  jurisdiction,  that  the  injuries  were  will- 
fully or  intentionally  caused  by  the  person  against  whom 
such  claim  is  made   or   suit   brought;    that   the  plaintiff's 
injuries  were  not  willfully  or  intentionally  caused  by  the 
defendant  or  by  any  person  for  whose  acts  or  omissions  the 
defendant  is  responsible,  and  it  has  not  been  determined  by 
any  court  or  authority  that  said  injuries  were  caused  willfully 
or  intentionally  by  the  defendant  or  by  any  other  person;  that 
at  all  of  the  times  aforesaid,  it  was  and  now  is  the  law  of  the 
Empire  of  Germany  that  a  person  who  is  employed  on  board  a 
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German  seagoing  vessel  sailing  under  the  Q^rman  flag,  as  a 
member  of  the  crew,  or  in  any  capacity  whatever,  and  who 
sustains  personal  injuries  through  the  carelessness  or  lack  of  care 
on  the  part  of,  or  any  neglect  of  any  duty  owed  by,  the  owner 
of  such  vessel  or  the  person  or  i)ersons  engaged  in,  or  responsi- 
ble for,  the  management  or  operation  of  such  vessel,  shall  have 
the  right  to  claim  and  receive  compensation  for  such  injuries 
and  the  damage  arising  therefrom,  exclusively  from  the  society 
organized  and  existing  under  and  in  pursuance  of  the  Sea 
Accident  Insurance  Law  of  the  Empire  of  Germany  and 
known  as  the  '  See-Berufsgenossenschaft,'  the  sole  object,  pur- 
pose and  duty  of  which  it  is,  as  is  provided  by  said  law  (which 
was  duly  enacted  by  the  law  making  power  of  the  Empire  of 
Germany  on  or  about  June  30,  1900,  and  duly  promulgated  on 
July  5,  1900,  in  the  German  Imperial  Gazette  (at  page  Y16, 
et  seq.)j  to  indemnify  all  persons  employed  on  German  sea- 
going vessels,  in  any  capacity  whatsoever,  against  damages 
sustained  by  reason  of  personal  injuries  occurring  to  them 
while  on  board  such  vessels,  or  while  acting  in  the  service 
thereof  in  any  place,  no  matter  how  such  injuries  may  be 
caused,  whether  by  the  act  or  omission  or  lack  of  care  of 
any  person,  or  by  ^  act  of  Gtod  '  or  by  any  other  thing  whatso- 
ever, excepting  only  an  act  or  omission  of  the  person  himself 
calculated  or  intended  to  occasion  self -in jury,  provided  such 
injuries  be  not  sustained  while  the  person  injured  is  engaged 
in  committing  a  crime,  and  that  the  ship  owner  or  other  per- 
son responsible  for  the  management  or  operation  of  such  vessel 
is  not  in  any  way  liable  to  him  therefor."  In  the  absence  of 
proof  of  what  the  foreign  law  is,  our  own  law  must  necessarily 
furnish  the  rule  for  the  guidance  of  our  courts.  {Savage  v. 
O^Neily  44  N.  Y.  298.)  A  prestunption  that  the  common  law  is 
in  force  where  the  transaction  occurred  is  indulged  in  by  our 
courts  only  in  reference  to  England  and  those  of  our  sister 
States  which  have  taken  the  common  law  from  England. 
{Crashley  v.  Press  Publishing  Co.,  179  N.  Y.  27;  Farrell  v. 
Farrellj  142  App.  Div.  G05.)  What  the  foreign  law  is,  is,  there- 
fore, a  question  of  fact  unless  it  involves  the  construction  of  a 
written  statute  or  judicial  opinion,  when  it  may  be  a  question 
of  law  (Chase's  Steph.  Dig.  Ev.  [2d  ed.]  146,  note),  but  even 
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then  the  contents  of  the  statate  or  the  opinion  must  be 
introduced  in  evidence  before  the  trial  court.  Therefore, 
the  statement  contained  in  the  answer  of  the  provisions  of 
the  foreign  law  must  be  deemed  a  statement  of  issuable  facts. 
This  plea  is  in  the  nature  of  a  special  plea  in  bar,  since  it 
admits  the  allegations  of  employment  and  injury  under  cir- 
cumstances which  would  impose  liability  upon  the  defendant 
except  for  the  new  and  special  matter  contained  therein, 
which,  unless  denied  or  avoided,  discharges  defendant  from 
such  liabmty.  (Wills'  Gould  PI.  [6th  ed.]  512.)  These  facts, 
to  wit,  the  provisions  of  the  foreign  law,  may  be  met  in  a 
reply  by  denial,  or  by  facts  in  avoidance,  as  that  something 
has  supervened  affecting  defendant's  non-liabiUty,  as  con- 
tended for  under  the  German  law,  or  by  an  admission  of  the 
facts  as  pleaded  without  facts  in  avoidance.  In  either  event, 
it  seems  to  us  that  the  issues  would  be  narrowed  by  a  reply 
and  that  it  would  be  a  wise  exercise  of  discretion  to  require  the 
same.  If  the  question  of  the  effect  of  the  provisions  of  the  Ger- 
man law  is  the  only  one  involved,  it  will  be  imnecessary  for 
defendant  to  undertake  the  somewhat  laborious  task  of  prov- 
ing the  same,  and  there  will  then  be  presented  a  clear,  concise 
legal  question.  If  the  facts  alleged  as  to  the  provisions  of  such 
law  are  traversed,  each  party  is  clearly  advised  in  advance 
what  evidence  it  wiU  be  necessary  to  produce.  If  the  fact  and 
the  legal  effect  of  the  provisions  of  the  German  law  arc 
admitted,  but  plaintiff  relies  upon  some  independent  facts  to 
take  this  case  out  of  the  operation  thereof,  defendant  will  not 
only  be  spared  the  necessity  of  procuring  evidence  to  prove  the 
foreign  law,  but  will  be  guarded  against  surprise  through  being 
advised  what  the  claim  in  avoidance  is,  and  his  evidence  may 
be  limited  to  that  issue.  The  learned  trial  court  seemed  to 
entertain  some  doubt  whether  the  facts  as  pleaded,  if  true, 
would  constitute  a  defense.  The  opinion  in  the  case  contains, 
among  other  authorities,  a  reference  to  the  German  Commer- 
cial Code  (§§  513,  514),  but  the  contents  of  this  Code  was  a  fact 
not  before  the  learned  court  since  there  was  no  proof  of  it. 
There  is  also  an  intimation  in  the  opinion  of  the  learned  court 
that  the  provisions  of  the  German  law  were  inapplicable  under 
the  circimistances  here  disclosed.    We  vn\l  not  at  the  present 
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time  decide  these  questions.  The  relation  between  the  parties 
was  contractual,  and  the  answer  alleges  that  the  performance 
of  the  contract  was  to  commence  at  Hamburg,  but  that  said 
contract  was  not  to  be  completed  until  the  return  of  the  vessel 
to  that  port.  There  is  authority  for  holding,  under  such  cir- 
cumstances, that  the  lex  loci  contractus  will  control.  {Dike 
V.  Erie  Railway  Co.,  45  N.  Y.  113;  China  Mutiuil  Ins,  Co.  v. 
Force,  142  id.  90;  Valk  v.  Erie  Bailroad  Co.,  130  App.  Div. 
446;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397, 
447.)  These  questions  can  better  be  determined  upon  demurrer 
or  after  judgment  than  upon  a  mere  practice  motion  addressed 
to  discretion. 

The  paragraph  of  the  answer  designated  IV,  reaJBSrming  all 
the  matters  and  things  set  forth  in  the  preceding  paragraph, 
alleges  that  by  virtue  of  the  treaty  existing  between  the  United 
States  of  America  and  the  Empire  of  Grermany,  this  court  has 
no  jurisdiction  of  the  subject  of  the  action.  The  court  may  take 
judicial  notice  of  this  treaty  and  the  contents  thereof.  (Chase's 
Steph.  Dig.  Ev.  169;  U.  S.  Const,  art.  6,  subd.  2;  United 
States  V.  Ratischer,  119  U.  S.  407;  People  ex  rel.  Young  v. 
Stout,  81  Hun,  336.)  The  facts  upon  which  the  applicability 
of  this  treaty  depends  are  set  forth  at  length  in  the  paragraph 
of  the  answer  designated  III,  and  the  reply  to  that  portion 
thereof  will  be  sufficient  for  all  purposes.  The  construction  of 
the  language  of  the  treaty  and  the  meaning  thereof  present 
questions  of  law. 

The  order  appealed  from  should  be  modified  so  as  to  provide 
that  within  twenty  days  after  service  of  a  copy  of  the  order  to 
be  entered  herein  plaintiff  shall  serve  a  verified  reply  to  that 
portion  of  the  answer  therein  designated  as  paragraph  III,  and 
as  so  modified  the  said  order  appealed  from  should  be  affirmed, 
without  costs. 

Jenks,  P,  J,,  Thomas,  Cabb  and  Woodward,  JJ.,  concurred. 

Order  modified  so  as  to  provide  that  within  twenty  days  after 

service  of  a  copy  of  the  order  to  be  entered  herein  plaintiff 

shall  serve  a  verified  reply  to  that  portion  of  the  answer  therein 

designated  as  paragraph  in,  and  as  so  modified  said  order 

'  affirmed,  without  costs. 
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First  Department,  February,  1912. 

Paul  K,  Poschmaxn,  App«»Uant,   v.    Richard   P.   Poschmann, 

Respondent. 

Appeal  from  an  order,  entered  on  the  12th  day  of  December,  1911,  deny- 
ing the  plaintiff's  motion  for  an  injunction  pendente  lite. 

Per  Curiam:  This  is  a  case  in  which  an  injunction  pendente  2t£6  should 
be  granted  to  preserve  the  status  quo  until  a  trial  can  be  had.  The  order 
appealed  from  will,  therefore,  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  granted.  The  terms  of  the  injunction  and 
the  amount  of  security  to  be  given  will  be  fixed  on  the  settlement  of  the 
order  Present  —  Ingraham,  P.  J.,  McLaughlin,  Laughlin,  Clarke  and 
Scott,  JJ.  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted.    Order  to  be  settled  on  notice. 


AiTTON  ScHULTB,  Appellant,  t9.  Joskph  Pbtruzzi,  Respondent. 

Appeal  from  an  order,  enterod  on  the  22d  day  of  November,  1911,  direct- 
ing the  plaintiff  to  serve  a  bill  of  particulars. 

Per  Curiam:  The  plaintiff  appeals  from  an  order  directing  him  to  serve 
a  bill  of  particulars  of  certain  allegations  of  the  complaint.  A  considera- 
tion of  the  complaint  shows  that  much  of  the  information  which  the  plain- 
tiff is  directed  to  furnish  is  entirely  unnecessary  inasmuch  as  the  informa- 
tion is  sufficiently  set  forth  in  the  complaint.  The  order  appealed  from, 
therefore,  is  modified  by  striking  therefrom  the  paragraphs  numbered  I, 
II,  III  and  V,  and,  as  thus  modified,  the  order  is  affirmed,  with  ten  dol- 
lars costs  and  disbursements  to  the  appellant.  Present  —  Ingraham,  P.  J. , 
McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ.  Order  modified  as  stated 
in  opinion,  and  as  modified  affirmed,  with  ten  dollars  costs  and  dis- 
bursements to  appellant. 

Peter  Hamiltob^,  Appellant,  tJ.  Maurice  B.  Mbndham,  Respondent. 
Appeal—  time  cannot  he  extended. 

Motion  by  the  defendant  to  dismiss  an  appeal  by  the  plaintiff. 

Per  Curiam:  This  action  was  brought  in  the  City  Court  to  recover 
damages  for  a  personal  injury.  On  motion  that  court  granted  an  order 
allowing  the  plaintiff  to  amend  the  complaint    The  defendant  appealed. 


Digitized  by 


Google 


908  Cases  Reported  with  Brief  Syllabi. 


First  Department,  February,  1912.  rV'ol.  149. 

from  that  order  to  the  Appellate  Term,  where  the  order  was  modified, 
requiring  as  a  condition  for  amending  the  complaint  that  the  plaintiff 
should  pay  all  taxable  costs  to  the  date  of  the  motion  to  amend.  A  copy 
of  this  order  of  the  Appellate  Term  was  served  on  the  17th  of  October, 

1911,  whereon,  upon  application  of  the  plaintiff,  the  presiding  justice 
granted  an  order  allowing  an  appeal  to  this  court  from  the  order  of  the 
Appellate  Term.  The  order  allowing  such  appeal  was  granted  on  the  22d 
of  December,  1911,  and  the  defendant,  on  the  2d  of  January,  1912,  served  a 
copy  of  this  order  upon  the  plaintiff's  attorney.    On  the  26th  of  January, 

1912,  the  plaintiff  served  a  notice  of  appeal  in  pursuance  of  the  order 
allowing  the  appeal.  That  notice  of  appeal  was  returned  to  the  plaintifl^s 
attorney  upon  the  ground  that  it  was  not  taken  within  the  time  allowed 
by  the  Code.  Whereupon  the  defendant  made  this  motion  to  dismiss  the 
appeal.  Section  3191  of  the  Code  of  Civil  Procedure  provides  for  an 
appeal  to  the  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  from  a  judgment  or  order  of  the  Appellate  Term;  and  section 
3193  provides  that  an  appeal  authorized  by  section  8191  must  be  taken 
within  twenty  days  after  the  service  of  a  copy  of  the  order  allow- 
ing such  appeal  and  a  written  notice  of  the  date  of  the  entry  thereof.  As 
the  order  allowing  the  appeal  was  served  on  the  2d  of  January,  1912, 
the  time  within  which  the  notice  of  appeal  had  to  be  served  expired  on  the 
22d  of  January,  1912;  and  as  the  notice  of  appeal  was  not  served  within 
the  time  provided  by  section  3191  of  the  Code,  it  was  too  late.  The  court 
has  no  power  to  extend  the  time  to  allow  an  appeal  or  to  open  a  default  in 
serving  the  notice  of  appeal  within  the  time  allowed  by  the  Code.  The 
motion,  therefore,  must  be  granted  and  .the  appeal  dismissed,  with  ten 
dollars  costs.  Present — Ingraham,  P.  J.,  McLaughlin,  Laughlin,  Clarke 
and  Miller^  J  J.    Motion  granted,  with  ten  dollars  costs. 


William  J  Bryon,  Appellant,  v.  Carl  Safir  and  Others,  Respondents. 
Practice  —  dismissal  of  complaint  — failure  to  prosecute. 

Appeal  from  an  order  entered  on  the  14th  day  of  October,  1911,  grant- 
ing the  defendants^  motion  to  dismiss  for  failure  to  prosecute. 

Per  Curiam:  The  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  negligence  of 
the  defendants.  Issue  was  joined  June  2,  1908.  The  case  appeared  on 
the  call  calendar  in  February,  1911,  and  was  reached  for  trial  March  13, 
1911.  The  court  declared  a  mistrial  and  permitted  the  withdrawal  of  a 
juror.  This  motion  for  dismissal  of  the  complaint  for  failure  to  prosecute 
was  made  September  28,  1911,  upon  the  ground  that  nothing  had  been 
done  by  the  plaintiff  since  March  13,  1911.  It  appears  that  the  plaintiff, 
while  walking  on  the  street,  was  struck  obl  the  head  by  a  hammer  which 
he  alleges  was  dropped  by  an  employee  of  the  defendants.  Since  the  mis- 
trial there  has  been  a  change  of  attorneys  and  the  appellant  asserts  that 
he  is  ready  and  anxious  to  go  to  trial.  We  think  that  under  the  circum- 
stances he  should  have  an  opportunity  to  try  his  case.  As  the  summer 
vacation  intervened,  the  delay,  from  the  middle  of  March,  when  the  first 
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trial  was  had,  until  the  following  October,  was  not  such  as  to  compel  the 
granting  of  the  motion  to  dismiss.  The  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  denied, 
with  ten  dollars  costs.  Present  —  Ingraham,  P.  J.,  McLaughlin,  Laugh- 
lin,  Clarke  and  Miller,  JJ.  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs. 


Solomon  L.  Pakas,  Respondent,  v.  Frank  C.  Hurley,  Appellant. 
Real  property  —  conversion  of  rents  by  manager —expenses. 

Reargument  of  an  appeal  from  a  judgment  entered  upon  the  verdict  of 
a  jury  and  from  an  order  denying  a  motion  for  a  new  trial  (See  146  App. 
Biv.  746.) 

Scott,  J. :  We  have  carefully  re-examined  this  case,  and  remain  of  the 
opinion  that  the  judgment  must  be  reversed  and  a  newtrial  granted,  and 
this  for  the  reasons  stated  by  Mr.  Justice  Miller  on  the  former  hearing.  The 
slight  discrepancy  between  the  facts  as  stated  in  that  opinion  and  as  they 
appeared  by  the  evidence  is  unimportant,  if,  as  we  consider  the  true  meas- 
ure of  damage  is  the  amounts  of  rents  collected  for  stores  and  apartments, 
less  the  sums  actually  and  necessarily  expended  in  so  running  the  building 
as  to  retain  the  tenants  and  so  make  any  collection  of  rents  possible. 
Judgment  reversed  and  new  trial  granted,  with  costs  to  appeUantto  abide 
the  event.  Ingraham,  P.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred. 
Laughlin,  J.,  dissented. 

Lauohlin,  J.  (dissenting):  On  the  first  argument  of  this  appeal,  the 
fact  that  the  defendant,  under  his  contract  of  employment  as  manager  of 
the  Hotel  Orleans,  which  authorized  him  to  collect  the  rents  from  the 
occupants  of  the  stores  and  apartments,  was  required  to  deposit  the  same 
without  deduction  to  the  credit  of  plaintiff  as  proprietor  of  the  hotel, 
was  overlooked,  and  the  opinion  then  delivered,  in  which  I  concurred  (146 
App.  Div.  746),  contained  the  erroneous  statement  of  fact  that  under  the 
agreement  the  plaintiff  was  not  entitled  to  the  identical  money  collected 
by  defendant,  but  only  to  the  net  amount  remaining  after  the  payment 
of  expenses.  It  was  stated  in  that  opinion  that  the  plaintiff  could  have 
elected  to  treat  the  defendant  as  a  manager  or  agent  de  son  tort,  but  on 
account  of  the  error  with  reHi>ect  to  the  facts,  it  was  held  that,  whether 
plaintiff  elected  to  hold  defendant  on  that  theory  or  for  wrongfully 
wil  holding  the  possession  of  the  property,  defendant  was  entitled  to 
offset  his  reasonable  disbursements  against  the  rents  received.  There  is 
no  question  now  but  that  the  record  shows  that  the  plaintiff  attempted 
to  terminate  the  employment  of  the  defendant,  who  refused  to  be  dis- 
charged and  remained  in  possession  of  the  property  and  collected  rentals  in 
part  for  the  month  of  June  and  for  the  month  of  July.  The  plaintiff  has 
recovered  the  amount  of  tho.se  rentals  on  the  theory  of  conversion,  less 
the  salary  owing  to  the  defendant,  the  right  to  offset  which  is  not  pre- 
sented by  the  appeal.  The  defendant  at  the  time  claimed  that  he  had 
become  the  lessee  of  the  premises,  but  this  claim  was  disproved  and  he  was 
removed  by  j  udicial  process  at  the  end  of  July  and  he  now  concedes  that  he 
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wrongfully  remained  in  charge  of  the  hotel  in  defianoe  of  the  rights  of  the 
owner  who  was  his  employer.  The  theory  upon  which  the  judgment  Is 
now  to  be  reversed  would  permit  the  defendant  to  wrongfully  remain  in 
possession  and  collect  the  rentals  for  a  long  period  in  advance,  and 
exercise  his  discretion  with  respect  to  disbursements,  and  render  him  lia- 
ble only  for  the  amount  remaining  in  his  hands  or  liable  for  use  and 
occupation.  Under  such  ruling  the  manager  of  any  large  hotel  or  apart- 
ment house  may  at  any  time  disavow  his  employment  and  retain  posses^ 
sion  to  the  exclusion  of  his  employer  for  say  a  single  day  and  collect  rent- 
als for  days,  weeks  or  months  in  advance  and  leave  his  employer  without 
remedy  save  to  recover  for  the  use  and  occupation  for  a  day  or  what 
he  has  seen  fit  not  to  expend  in  managing  the  hotel  without  authority 
and  wrongfully.  I  know  of  no  authority  for  such  a  decision.  The 
moneys  collected  by  the  defendant  were  due  and  owing  to  the  plaintiflf, 
and  it  is  about  to  be  held  that  having  wrongfully  made  the  collections 
his  rights  are  greater  than  if  he  continued  in  charge  under  his  employ- 
ment. I  cannot  subscribe  to  the  doctrine  that  the  defendant  had  any 
greater  right  than  if  he  had  made  the  collections  under  his  original  con- 
tract of  emplojrment,  by  virtue  of  which  he  was  not  authorized  to  make 
any  deductions  and  could  not  check  the  money  out  after  depositing  it  in 
the  bank.  I  am  of  opinion,  therefore,  that  the  judgment  is  right  and 
should  be  affirmed. 


Rosa:^na  Batchelor,  Respondent,  v,  Euqenb  E.  Hinklb  and  Tbrry 
HiNKLK,  Appellants. 

Injunction — removal  of  encroachment  —  damages. 

Appeal  from  a  judgment  entered  in  the  New  York  county  clerk's  office 
on  the  10th  day  of  July,  1911. 

Judgment  affirmed,  with  costs,  on  prevailing  opinions  on  farmer  appeals 
(182  App.  Div.  620,  and  140  id.  621). 

Present  —  Ingraham,  P.  J.,  McLaughlin,  Laughlin,  Clarke  and  Soott, 
JJ.;  Laughlin,  J.,  dissented. 

LAuaHLiN,  J.  (dissenting):  I  am  of  opinion,  for  the  reasons  assigned  in 
my  memorandum  concurring  in  the  reversal  of  a  former  judgment  herein 
in  favor  of  the  defendant  (Batchelor  v.  Hinkle,  140  App.  Div.  621,  626),  that 
plaintiff  was  not  entitled  to  a  mandatory  injunction  for  the  removal  of  the 
encroachment;  but  the  evidence  now  before  the  court  is  less  favorable  to 
the  plaintiff  on  the  question  of  damages  than  that  contained  in  the  former 
record.  The  evidence  in  this  record  tends  to  show  only  nominal  damages, 
and,  therefore,  I  think  that  this  complaint,  which  is  for  equitable  relief, 
should  have  been  dismissed  without  a  finding  as  to  the  precise  amount  of 
damages,  so  that  the  plaintiff  might,  if  she  so  desired,  have  her  damages 
assessed  by  a  jury;  but  that  question  is  not  presented  for  review,  and, 
therefore,  I  vote  merely  for  a  reversal. 
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PiBTRO  Caporali,  Respondent,  v.  Michael  SANTANaELO  and  Giusep- 
PiNA  Santangelo,  His  Wife,  Appellants. 

Beal property— contract  —  agreement  to  reconvey — assignment  of  bid  at 

sale  on  foreclosure. 

Appeal  from  a  Judgment  entered  on  the  11th  day  of  May,  1911,  directing 
a  cc»iveyanoe  of  real  estate  and  an  accounting  of  the  rents. 

Judgment  affirmed,  with  costs,  on  opinion  of  MoCall,  J. 

The  following  is  the  opinion  of  McCall,  J. : 

McCALii,  J. :  The  plaintiff  in  this  case  is  a  man  of  rather  humble  circum- 
stances who  cannot  read  or  write  the  English  language,  who,  from  his 
knowledge  of  the  locality  where  the  property  (which  is  the  subject  of  this 
litigation)  is  situated,  felt  he  might  get  a  bargain  at  the  sale  of  same  which 
had  been  directed  in  a  partition  suit  pending  in  this  court,  and  deter- 
mined to  and  did  go  to  the  salesroom  where  the  property  was  offered 
to  the  highest  bidder.  He  was  not  familiar  with  the  rules  of  our 
court  governing  such  sales,  nor  was  he  acquainted  with  any  custom  that 
prevailed  in  such  proceedings,  but  he  bid  the  property  in  and  obtained  it 
at  a  price  concededly  far  below  its  actual  value.  When  the  referee 
demanded  the  ten  per  centum  before  signing  the  contract  the  plaintiff 
found  that  he  had  but  $500  with  him,  and  appealing  to  a  friend  who  was 
with  him  to  explain  the  matter  to  him,  he  asked  the  friend  to  obtain  for 
him  a  short  time  in  which  to  produce  the  required  sum,  and  the  referee 
gave  him  till  five  P.  M.  He  started  immediatoly  in  quest  of  the  amount, 
and  naturally  his  search  took  him  among  Italians,  his  own  race.  Within 
a  very  short  time  of  the  sale,  and  while  some  few  hours  still  remained 
wherein  plaintiff  would  havo  had  the  opportunity  to  raise  the  necessary 
money,  he  turns  up  in  the  referee's  office  with  the  defendant;  the  defend- 
ant's check  for  the  ten  per  centum  is  banded  over  to  the  referee,  and  upon 
the  back  of  the  contract  of  sale  plaintiff,  after  some  talk  with  one  Langone, 
assigns  his  rights  by  affixing  his  mark  to  a  transfer  of  same.  One  could 
not  listen  to  the  trial  of  this  case,  being  observant  of  the  witnesses  in  the 
giving  of  their  testimony,  nor  make  an  analysis  of  the  proof  adduced  with- 
out, in  my  judgment,  concluding  that  a  wretched  attempt  to  seize  the 
illiterate  man's  bargain  was  attempted.  Plaintiff  admits  he  went  to 
defendant  to  secure  the  money;  that  he  offered  a  bonus  of  $500  for  its 
advancement;  that  he  needed  it  only  in  the  hurried  exigency  for  which 
he  had  not  prepared  himself  through  ignorance  of  the  requirements  for 
deposits  on  such  sales  in  such  amounts,  and  that  upon  defendant  agree- 
ing to  advance  the  amount  he  agreed  to  assign  his  bid  as  security  for  the 
sum  so  advanced,  but  defendant  claims  the  plaintiff  came  to  him  in  an 
altogether  different  spirit,  namely,  that  he  had  purchased  this  property 
without  the  means  to  sustain  his  bid;  that  he  was  aftaid  a  "  deficiency 
judgment"  would  be  entered  against  him,  and  that  in  response  to  his 
appeal,  first,  to  loan  the  money,  he  refused  because,  as  he  said  to  him,  he 
did  not  have  or  could  not  spare  the  amount,  yet  upon,  as  defendant 
asserts,  plaintiff's  agreement  to  give  him  his  bid  and  thus  save  himself 
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from  a  ^'deficiency  judgment/^  the  defendant  immedately  accedes,  and, 
Strang  to  add,  finds  be  can  afford  out  of  bis  generosity  to  give  plain- 
tiff $500  as  a  gift.  It  is  all  too  brazenly  absurd.  It  is  quite  within  proper 
range  to  state  that  the  plaintiff  never  heard  and  never  knew  what  such 
words  ^^  deficiency  judgment  ^'  meant,  and  even  if  he  did,  what  becomes  of 
the  idea  when  the  testimony  of  the  defendant  himself  shows  that  the  plain- 
tiff told  him  at  this  very  interview  that  his  bargain  was  so  good  that  he 
had  been  offered  an  advance  of  several  hundred  doUars  over  his  bid  in  the 
salesrooms  immediately  on  his  getting  the  property  ?  The  plaintiff^s  story 
is  not  one  that  comes  to  him  long  after  it  is  demonstrated  he  has  lost  a 
bargain,  for  within  a  week  of  the  time  defendant  advanced  the  money  we 
find  him  tendering  same  back,  together  with  the  $500  bonus  he  said  he 
promised,  The  defendant  denies  this,  it  is  true,  but  he  cannot  deny,  nor 
does  he  attempt  to,  that  on  the  closing  of  title,  before  he  became  vested 
with  same,  plaintiff  again  tendered  the  amount,  plus  the  $500  bonus,  and 
that  he  refused  to  accept  same.  My  judgment  is  that  plaintiff  is  entitled 
to  the  relief  he  prays  for.  He  has  been  diligent  in  seeking  to  secure  that 
which  belongs  to  him  and  of  which  he  has  wrongfully  been  deprived. 
Decree  and  findings  accordingly. 

The  People  of  the  State  of  New  York,  Respondent,  ▼.  Morton  Ck)le, 
Appellant.— Judgment  affirmed.    No  opinion. 

Marjorie  Thayer,  Respondent,  v.  Henry  W.  Thayer,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs,  on  Thayer  v.  Thayer  (145  App.  Div. 


Moses  Jacobs,  Appellant,  v.  Sidney  W.  Denzer,  Interpleaded,  etc.,  in 
Place  and  Stead  of  Milton  Hirshfeld,  Respondent. — Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  John  Hartnuui^ 
Appellant.  —  Judgment  affirmed.    No  opinion. 

Marie  M.  Conroy,  Appellant,  v.  Louis  Goldsmith,  Respondent. —  Judg- 
ment affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Andrew  Dory, 
Appellant. — Judgment  and  order  affirmed.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Domenioo  Scanna- 
vino,  Appellant.— Judgment  affirmed.    No  opinion. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Edmund  Dwight, 
Deceased.  The  Comptroller  of  the  State  of  New  York,  Appellant;  Robert  H. 
Gardiner  and  Lawrence  Minot,  Substituted  Trustees  under  a  Deed  of 
Trust  Executed  by  Edmund  Dwight  and  Algernon  Coolidge  to  WOliam 
Minot,  Trustee,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.     No  opinion. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Arza  G.  Peck, 
Deceased.  The  Comptroller  of  the  State  of  New  York,  AppeUant; 
William  H.  Peck  and  John  A.  Peck,  Individually  and  as  Executors,  eta, 
of  Arza  C.  Peck,  Deceased,  and  John  A.  Peck,  as  Executor,  etc.,  of  Janie  B. 
Peck,  Deceased,  Respondents.—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion, 
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Otto  J.  Schnltz,  Jr.,  Appellant,  v.  Otto  J.  Schultz,  Respondent. —  Ordet 
affirmed,  with  ten  doUars  costs  and  disbursements.    No  opinion. 

John  C.  Tomlinson  and  Others,  Respondents,  v.  Theodore  E.  Tomlinson, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  dl8bursement&  Ko 
opinion. 

Central  Trust  Company  of  New  York,  as  Trustee  under  the  Deed  of 
Trust  Dated  the  21st  Bay  of  December,  1894,  etc.,  Plaintiff,  v.  Fannie 
Humphreys  Gaffney,  Respondent,  Impleaded  with  Fredric  (or  Frederic) 
B.  Humphreys,  Appellant,  and  Jayta  H.  Von  Wolf.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Joseph  M.  Everett,  Respondent,  y.  Leonard  J.  Field  and  Edwin  Field, 
Appellants,  Impleaded  with  John  Sherwood,  Defendant.  C.  Percy  Tut- 
tle,  as  Trustee  in  Bankruptcy  of  Joseph  M.  Everett,  Respondent.—  Order 
affirmed,  with  ten  doUars  costs  and  disbursements.    No  opinion. 

Alfred  S.  Witherbee  and  Sidney  A.  Witherbee,  Appellants,  v.  Thomas 
H.  Bowles  and  Others,  Impleaded  with  Morris  Carnegie,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  v.  William  Oakford.  The  People 
of  the  State  of  New  York  v.  Edwin  A.  Weiss. —  Motions  granted. 

James  B.  Young  v.  Edwin  S.  Brower.  Meyer  L.  Sire  v.  Edward  F. 
Browning.— Motions  granted,  unless  appeUants  comply  with  terms  stated 
in  order. 

Samuel  P.  Williams  v.  United  Wireless  Telegraph  Company.  (7  cases.) 
—  Motions  granted,  with  ten  dollars  costs  of  one  motion. 

Philipp  Ohl  V.  Gillette  Ice  Machine  Company.— Motion  granted,  with 
ten  dollars  costs. 

Algernon  S.  Norton  ▼.  Adam  Benz,  Jr. — Motion  granted,  with  ten 
dollars  costs. 

William  D.  Tyndall  ▼.  Pinelawn  Cemetery.—  Motion  granted. 

Dana  J.  Bugbee  v.  Wilham  I.  Overstreet.— Motion  for  reargument 
denied,  with  ten  doUars  costa 

Dana  J.  Bugbee  v.  William  I.  Overstreet.— Motion  granted.  See  memo- 
randum.   Order  to  be  settled  on  notice. 

Dana  J.  Bugbee  v.  William  I.  Overstreet.— Motion  granted  so  far  as  to 
stay  proceedings  for  twenty  days  to  enable  appeUant  to  apply  to  a  Judge 
of  the  Court  of  Appeals  for  leave  to  appeal  Order  to  be  settled  on 
notica 

Bert  K.  Bloch  v.  Frank  Bomat.— Motion  denied^  with  ten  dollars 
costa 

In  the  Matter  of  The  Minnesota  Phonograph  Company.— Motion  denied, 
with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  v.  Charles  Rinkel.— Motion 
granted;  time  extended  to  February  twentieth,  on  which  date  case  must 
be  on  calendar  for  argument. 

Color  Photography  Company  v.  John  J.  Donohna— Motion  denied, 
with  ten  dollars  costs.    Order  to  be  settled  on  notice. 

App.  Dnr.— Vol.  OXLIX.       68 
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ents,    Impleaded  with  Lamson  Consolidated  Store  Service  Company. — 
Order  affirmed,  with  ten  doUarg  costs  and  disbursements.    No  opinion. 

Paul  Bernhard,  Appellant,  v.  Martha  Bemhard  and  Michael  Riegel, 
B.espondents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Nathan  J.  Packard  and  Moses  Packard,  Judgment  Creditors,  Respond* 
.  ents,  Y.  Thomas  T.  Brittan,  Judgrment  Debtor,  Defendant.  Metropolitan 
Trust  Company  of  the  City  of  New  York,  as  Substituted  Trustee  under 
the  Will  of  Frederick  W.  Brittan,  Deceased,  AppeUant.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  (McLaughlin, 
J.,  dissented.) 

In  the  Matter  of  the  Petition  of  Herbert  L.  Fordham,  Appellant,  to 
Remove  an  Action  Brought  in  the  City  Court  of  the  City  of  New  York  by 
Ella  J.  Croker,  Plaintiff,  against  Herbert  L.  Fordham,  Defendant,  to  the 
Supreme  Court  of  the  State  of  New  York,  and  to  Change  the  Place  of  Trial 
to  the  County  of  Suffolk.  Ella  J.  Croker,  Respondent. — Order  affinned, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Italian  Savings  Bank  of  the  City  of  New  York,  Respondent,  v,  Giusep- 
pina  De  Angelis,  Appellant,  Impleaded  with  William  Slavis,  as  Adminifi- 
trator,  etc.,  of  Leonardo  Autilio,  Deceased,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Frederick  W.  Hannahs,  as  Administrator,  etc.,  of  John  Jay  Hannahs, 
Deceased,  Respondent,  v.  The  Hammond  Tyi)ewriter  Comi>any,  Appel- 
lant.—Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Thomas  Donoghue,  Respondent,  v.  William  H.  Callanan  and  Frank 
McDermott,  Appellants,  Impleaded  with  Thomas  Kelly  and  Thomas 
McCreesh. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  the  German  Savings  Bank  in  the  City  of  New  York, 
Appellant,  for  Leave  to  Sue  for  Deficiency  In  re  Mortgage  No.  1100  Frank- 
lin Avenue.  John  Schleich  and  Maria  E.  Schleich,  Respondents. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursementa    No  opinion. 

Miny  Rotheim,  Appellant,  v.  Charles  Greenberg  and  Jacob  Greenberg, 
Respondents. —  Order  affirmed,  with  ten  doUars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  Supplementary  Proceedings,  PercivalL.  Harden,  Judg- 
ment Creditor,  Appellant,  v.  William  T.  Hoops,  Judgment  Debtor, 
Respondent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  • 

Rosie  Cohen,  Respondent,  v.  Solomon  Antokolitz,  Appellant. —  Order 
affirmed,  with  ten  doUars  costs  and  disbursements.    No  opinion. 

Sigmund  Gorlitzer,  Respondent,  v.  Solomon  Wolflfberg,  Defendant. 
Betty  Wolff  berg,  as  Administratrix,  etc.,  of  Solomon  Wolffberg 
Deceased,  Appellant.—  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion. 

Antonio  Mancuso  v.  International  Capital  Development  Company.— 
Motion  to  dismiss  appeal  denied,  without  costs,  upon  the  ground  that  ttud 
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affidavit  of  service  of  the  notice  of  motion  is  not  sufficient,  with  leave  to 
renew. 

The  People  of  the  State  of  New  York  v.  Ida  Friedebaum.— Motion  to 
dismiss  apx)eal  granted. 

The  People  of  the  State  of  New  York  v.  Morris  Lippman.—  Motion  to 
dismiss  appeal  granted. 

The  People  of  the  State  of  New  York  v.  Albert  Smith.—  Motion  to  dis- 
miss appeal  granted  unless  appellant  comply  with  terms  stated  in  order. 

William  D.  TyndaJl,  etc,  v.  Pinelawn  Cemetery  and  Others.—  Motion 
to  dismiss  appeal  denied,  without  costs. 

William  D.  Tyndall,  etc,  v.  Pinelawn  Cemetery  and  Others.  —  Motion 
granted  as  stated  in  order. 

Anton  N.  Meyer,  as  Assignee,  v.  George  Cramer  and  Others.—  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant  comply 
with  terms  stated  in  order. 

John  McTaggert,  an  Infant,  v.  Sheffield  Farms  Slawson  Decker  Com- 
pany.— Motion  to  dismiss  appeal  granted,  with  ten  dollars  costa 

In  the  Matter  of  Theodore  Kuttner  v.  Ira  Ulman. —  Motion  to  Hif^miai^ 
appeal  granted,  with  ten  dollars  costs. 

In  the  Matter  of  Theodore  Kuttner  v.  Ira  Ulman.—  Motion  to  dismiss 
appeal  granted,  without  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Wallace  W.  Evans  v. 
William  F.  Baker,  etc. —  Motion  for  reargument  denied,  with  ten  dollars 
costs. 

Edward  Ermold  ▼.  Hans  Ealtenhauser  and  Others. —  Motion  denied, 
with  ten  dollars  costs. 

San  Bemo  Copper  Mining  Company  v.  Elie  J.  Moneuse.— Motion 
denied,  with  ten  dollars  costs. 

Francis  C.  Neale,  Inc.,  v.  Hudson  and  Manhattan  Railroad  Company 
and  Others. —  Motion  denied,  with  ten  dollars  costs. 

Knickerbocker  Trust  Company  v.  Andrew  MUler.—  Motion  granted. 
Order  to  be  settled  on  notice. 

The  People  of  the  State  of  New  York  ex  reL  William  R  Britten  T. 
American  Press  Association. —  Motion  denied. 

Frank  H.  Osbom,  as  Attorney  in  Fact  and  Qeneral  Mcmager  of  and 
Representing  George  C.  Wilce  and  Others,  as  Underwriters  Doing  Busi- 
ness as  *^  Lumber  Insurance  Association,"  Respondent,  v.  Eugene  F. 
Perry,  as  Attorney  in  Fact  of  and  Representing  C.  H.  Carleton  and 
Others,  as  Underwriters  Doing  Business  as  the  *^  Lumber  Underwriters  at 
Mutual  Lloyds,"  Appellant.— Judgment  affirmed,  with  costs.  No  opinion. 
(Ingraham,  P.  J.,  and  Scott,  J.,  dissented.) 

In  the  Matter  of  Leonard  A.  Snitkin.—  So  much  of  motion  denied  as 
seeks  to  require  petitioner  to  amplify  the  supplemental  petition;  and 
respondent  granted  twenty  days  after  service  of  the  order  to  be  entered 
hereon  within  which  to  make  and  file  an  answer  to  the  petition  and  sup- 
plemental petition.    Order  to  be  settled  on  notice. 
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Fannik  F.  Archer,  Respondent,  v.  Margaret  Archer,  Individually, 
etc.f  and  Others,  Appellants. 

Mortgage  —foreclosure. 

Motion  to  resettle  order.    (See  147  App.  Div.  44,  929.) 

Per  Curiam:  As  the  judgment  now  stands,  after  modification  ina^ocord- 
ance  with  the  order  of  this  court  entered  herein  on  the  10th  day  of  Novem- 
ber, 1911,  there  seems  to  be  a  conflict  in  its  provisions.  It  directs  a  sale  of 
the  whole  of  parcel  No.  10,  but  provides  that  parcel  No.  16,  which  it  seems 
is  a  portion  of  parcel  No.  10,  should  not  be  sold.  In  describing  so  much 
of  the  property  mortgaged  as  was  owned  by  Michael  A.  Archer,  one  of  the 
parcels  was  designated  as  parcel  No.  10.  The  complaint,  however,  con- 
tained an  allegation  that  subsequently  to  the  making  of  the  mortgage  the 
executors  named  in  the  will  had  conveyed  a  portion  of  parcel  No.  10  which 
it  describes,  and  it  subsequently  appears  in  the  complaint  that  parcel  No. 
16  is  the  portion  so  conveyed.  The  defendants  and  appellants  move  to 
resettle  the  order  so  that  it  shall  exclude  from  the  lien  of  the  mortgage 
and  the  direction  for  sale  so  much  of  parcel  No.  10  as  is  specifically 
described  as  parcel  16.  In  affidavits  submitted  in  opposition  to  the  motion 
to  resettle,  respondents  attack  the  bona  fides  of  this  sale.  We  think  they 
should  be  held  to  the  allegations  of  their  complaint.  Inasmuch,  however, 
as  the  sale  by  the  executors  was  had  after  the  execution  of  the  mortgage, 
it  may  be  that  in  appropriate  proceedings  the  interests  of  Allison  M. 
Archer  and  those  claiming  under  him  in  such  proceeds  of  sale  may  be 
reached  by  the  plaintiff.  {Sayles  v.  Best,  140  N.  Y.  368.)  The  pleadings 
were  not  framed  nor  was  this  action  tried  upon  any  such  theory,  however, 
and  we  feel  that  we  are  in  no  position  at  the  present  time  to  grant  any 
such  relief.  The  order  of  November  10,  1911,  should  be  resettled  so  that 
it  should  provide  that  the  judgment  appealed  from  is  modified  by  except- 
ing from  the  lien  of  the  mortgage  and  the  direction  for  sale  parcels  11  to 
15  inclusive,  and  so  much  of  parcel  10  as  has  been  sold  by  the  executors 
and  is  specifically  described  as  parcel  16,  but  without  prejudice  to  pro- 
ceedings in  the  Surrogate's  Court  to  compel  said  executors  to  account  for 
the  proceeds  of  the  sale  of  parcel  16  and  pay  the  same  over  to  the  plain- 
tiff. An  application  is  also  made  by  the  appell^.nts  for  some  relief  in  an 
action  between  the  same  parties  described  as  action  No.  2.  The  record  in 
said  action  is  not  before  us  and*we  are  not  in  a  position  to  grant  any  relief 
therein.  It  is  quite  possible  that  entire  relief  in  that  action  may  be 
obtained  by  appropriate  application  to  the  Special  Term.  Jenks,  P.  J., 
Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred.  Motion  to  resettle 
ordei  granted,  without  costs,  in  accordance  with  opinion.  Order  to  be 
settled  on  notice. 
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P.  W.  Carlin  Construction  Company,  Appellant,  v.  New  York  and 
Brooklyn  Brewing  Company,  Respondent. 

Pleading  —  breach  of  contract 

Appeal  by  the  plaintiff  from  an  interlocutory  judgment  of  the  Special 
Term,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  21  st 
day  of  November,  1910. 

Jbnks,  p.  J.:  The  opinion  of  Putnam,  J.,  at  Special  Term  is  entirely 
satisfactory  and  renders  superfluous  any  further  discussion  of  the  subject- 
matter  thereof.  We  need  but  notice  the  point  pressed  here,  that  the 
pleading  demurred  to  may  be  sustained  on  the  theory  of  breach  of  con- 
tract. The  essential  features  of  that  pleading  are  stated  in  the  opinion  of 
Putnam,  J.  The  matter  pleaded  is  so  far  without  the  limits  of  the  con- 
tract that  there  cannot  be  question  for  fair  debate  and  doubt  upon  that 
subject,  and  hence  the  theory  of  breach  of  contract  cannot  be  sustained. 
(See  Borough  Const  Co,  v.  dtp  of  New  York,  200  N.  Y.  157;  Molloy  v. 
Village  of  Briar clijf  Manor,  145  App.  Div.  491.)  The  interlocutory  judg- 
ment should  be  affirmed,  with  costs,  with  leave  to  the  plaintiff  to  plead 
over  upon  payment  of  costs.  Hirschberg,  Burr,  Woodward  and  Rich,  JJ,, 
concurred.  Interlocutory  judgment  affirmed,  with  costs,  with  leave  to 
plaintiff  to  plead  over  upon  payment  of  costs. 


Thomas  McCuk,  Respondent,  v.  The  Brooklyn  Heights  Railroad 
Company,  Appellant. 

Railroad  ^master  and  servant  — negligence  — injury  to   motorman  — 
contributory  negligence. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th  day  of  October, 
1910,  and  also  from  an  order  entered  in  said  office  on  the  10th  day  of  Novem- 
ber, 1910,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Hirschberg, 
Woodward  and  Rich,  JJ.,  concurred;  Burr,  J.,  read  for  reversal,  with  whom 
Jenks,  P.  J.,  concurred. 

Burr,  J.  (dissenting):  I  dissent.  There  was  a  sharp  conflict  of  evidence 
in  this  case,  but,  assuming  the  facts  to  be  as  testified  to  by  the  witnesses 
for  the  plaintiff,  it  appears  that  McCue,  the  plaintiff,  was  employed  by  the 
defendant  in  its  car  barn,  and  that  he  was  an  experienced  motorman.  On 
the  night  of  the  accident  a  sand  car  had  been  run  into  the  barn.  Holz- 
sky,  who  was  a  car  cleaner,  attempted  to  move  it.  This  was  not  only  no 
part  of  his  duty,  but  he  had  been  forbidden  to  do  it,  although  he  claims 
that  on  two  previous  occasions  he  had  done  so.  On  the  latter  of  these  he 
was  reproved  for  so  doing.  He  does  not  claim  that  any  one  gave  him 
instructions  to  move  the  car  on  the  night  in  question.  Apparently  it  was 
an  officious  and  unauthorized  act.  He  moved  the  car  about  twenty -five 
or  thirty  feet,  and  stopped  it  about  a  foot  and  a  half  from  a  car  in  front 
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of  it.  He  says  that  he  then  put  the  controller  on  in  order  to  move  it  this 
short  distance,  intending  to  jerk  the  controller  off,  but  for  some  reason 
he  was  unable  to  do  so,  and  the  sand  car  struck  the  car  in  front,  knocked 
the  controUer  handle  off,  and  as  it  was  pushing  the  cars  ahead  of  it  he 
pulled  the  pole  down  from  the  trolley  wire  and  stopped  it.  There  is  no 
evidence  that  his  inability  to  remove  the  controller  handle  was  due  to  any 
defect.  On  the  contrary,  the  evidence  is  undisputed  that  after  the  acci- 
dent the  car  was  examined  and  everything  about  its  appliances  found  to 
be  in  good  working  order.  Holzsky  Jumped  off  the  car,  saw  plaintiff 
standing  there,  and  says  that  he  intended  to  ask  him  for  a  pair  of  handles 
which  he  had  in  his  hand,  to  cut  the  power  off,  but  because  McCue 
reproved  him  for  moving  the  car  he  became  frightened  and  ran  to  find 
Moore,  the  depot  superintendent.  He  told  him  that  the  car  had  run  away, 
but  gave  him  no  explanation  as  to  the  cause  thereof,  and  it  was  not 
until  the  next  morning'  that  he  made  any  statement  to  any  one  about 
having  any  trouble  with  the  controller  handle.  As  a  result  of  the 
collision  four  or  five  cars  had  been  pushed  some  considerable  dis- 
tance, the  forward  end  of  one  of  the  cars  breaking  through  a  partition 
into  the  adjoining  stockroom.  According  to  plaintiff's  evidence,  Moore 
came  out  to  see  what  the  difficulty  was,  and,  after  he  had  looked  at  the 
oars,  said  to  him:  **  Mike,  put  on  the  pol .  and  run  this  oar  back  there 
till  I  see  the  amount  of  damage  that  is  done."  Plaintiff  admits  that  he 
knew  of  the  fact  of  the  collision;  that  he  did  not  ask  Holzsky  what  had 
caused  it;  did  not  get  upon  the  car  to  see  what  the  trouble  was  or  do 
anything  to  ascertain  the  condition  of  the  car.  He  stepped  between  the 
cars  and  put  the  pole  on  the  wire.  The  power  was  on,  and  as  a  result  the 
cars  were  moved  together  and  he  was  crushed.  Plaintiff  admits  that 
when  he  went  between  these  cars  he  did  not  know  whether  the  power  was 
on  or  off,  and  that  he  could  have  put  the  trolley  pole  on  by  standing  on 
the  back  platform  or  on  the  bumper.  It  is  true  that  he  says  that  the  last 
was  a  dangerous  place  upon  which  to  stand.  If  that  is  so,  the  position 
between  the  cars  was  still  more  dangerous.  Plaintiff  says  that  he  noticed 
before  he  placed  the  pole  on  the  wire  that  there  was  no  controUer  handle 
on  the  car,  and  at  that  time  he  had  one  in  his  hand  which  would  have 
fitted  it.  He  admits  that  if  he  had  gone  on  the  platform  of  the  car  he 
could  have  told  in  an  instant  whether  the  power  was  on  or  off.  If  we 
Ibssume,  for  the  sake  of  the  argument,  that  the  notice  under  the  Employ- 
ers^ Liability  Act*  was  sufficient;  and  if  we  assume,  for  the  sake  of  the 
arg^ument,  that  Moore^s  direction  to  him  was  an  act  of  superintendence, 
if  we  assume  for  like  purpose  that  section  4Sa  of  the  Railroad  Lawf  applies, 
so  that  Moore  was  a  vice-principal,  still  plaintiff  has  not  made  out  his  case. 
Moore  gave  no  directions  to  him  as  to  how  he  was  to  put  this  pole  on.  He 
simply  told  him  to  do  the  act.  Plaintiff  selected  his  own  method  of  doing 
it,  and  it  proved  to  be  a  dangerous  one.    Viewed  as  a  conmion-law  action 

»  Laws  of  1902,  chap.  600.— [Rbp. 

t  Gen.  Laws,  chap.  89  (Laws  of  1890,  chap.  565),  §  42a,  added  by  Laws  of 
1906,  chap.  657.— [Rbp. 
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defendant's  liability  is  not  established.  The  evidenoe  shows  that  plaintiff 
had  more  knowledge  of  the  dangerous  conditions  at  that  time  existing 
than  Moore  had,  and  was  equally  well  informed  as  to  the  dangers  result- 
ing therefrom.  He  knew  that,  if  the  power  was  not  off,  it  was  a  danger- 
ous thing  to  attempt  to  put  the  pole  on  while  standing  between  two  cars 
on  the  track.  Yet  he  took  no  pains  to  ascertain  whether  the  power  was 
on  or  off,  although  by  stepping  upon  the  car  he  could  have  ascertained 
this.  He  took  a  dangerous  position  between  the  cars  although  it  would 
have  been  entirely  feasible  for  him  to  have  replaced  the  pole  from  the  plat- 
form, which  position  would  have  been  entirely  safe  so  far  as  he  is  con- 
cerned, even  though  the  power  was  on.  I  think  clearly  the  plaintiff  has 
failed  to  prove  any  negligent  act  on  defendant's  part  or  his  own  freedom 
from  contributory  negligence. 

Margaret  Lynch,  Respondent,  v.  The  Town  of  Rhinebbck,  Appellant. 
Municipal  corporation — negligence  ^Tiole  in  street — lidbiltty  of  town. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Dutchess  on  the  12th  day 
of  April,  1911,  and  from  an  order  denying  a  motion  for  a  new  trial 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Carr,  Woodward  and  Rich,  J  J.,  concurred;  Thomas,  J.,  read  for  reversal. 

Thomas,  J.  (dissenting):  The  plaintiff,  injured  by  stepping  into  a  dan- 
gerous hole  in  defendant's  street,  has  recovered  a  verdict.  The  liability  of 
the  town,  as  aUeged,  is  based  on  the  negligence  of  one  Leary,  who,  by  some 
authority,  caused  the  work  to  be  done.  Aside  from  exceptions  to  the 
admission  of  evidence  the  sole  question  is  whether  Leary  was  a  town  super^ 
intendent,  inasmuch  as  only  the  negligence  of  such  official  can  create  lia- 
bility on  the  part  of  the  town.  (Highway  Law  [Consol.  Laws,  chap.  25; 
Laws  of  1909,  chap.  30],  art  4,  §  74.)  The  Highway  Law  was  enacted  in  Feb- 
ruary, 1909,  at  which  time  one  Staley  was  commissioner  of  highways  and 
Leary  was  by  him  deputed  to  do  work  in  the  locality  in  question.  After  the 
Highway  Law  came  Staley  wafl  elected  town  superintendent  of  highways, 
pursuant  to  it.  (Art.  4,  §  40.)  Section  44  of  such  article  is  as  follows:  *'  The 
town  board  of  a  town  may,  in  its  discretion,  upon  the  written  recommenda- 
tion  of  the  town  superintendent,  appoint  a  deputy  town  superintendent,  to 
be  nominated  by  such  town  superintendent,  to  assist  him  in  the  perform- 
ance of  his  duties.  Such  deputy  superintendent  shall  act  as  such  during  the 
pleasure  of  the  town  superintendent. "  It  will  be  observed  that  the  duties  of 
the  deputy  superintendent  are,  in  their  nature,  those  of  the  superintendent, 
and  theve  is  force  in  the  contention  that  the  negligence  of  the  deputy  in 
regard  to  such  duties  may  make  the  town  liable  under  section  74,  article  4, 
of  the  Highway  Law.  But  Leary  was  not  a  deputy  superintendent.  That 
officer  is  appointed  by  the  town  board  upon  the  nomination  of  the  superin- 
tendent. There  is  no  evidence  that  Leary  was  either  nominated  or 
appointed.  He  was  a  person  hired  by  the  town  superintendent  to  take 
charge  of  work  in  a  road  district.  The  learned  trial  court  considered  that 
the  negligence  of  Leary  was  that  of  the  superintendent.    The  liability  of 
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the  town  is  purely  statutory,  and  it  is  not  contemplated  that  the  negli- 
gence of  a  person  working  under  the  superintendent  shall  be  imputed  to 
him,  even  if  the  negligent  act  relate  to  superintendence.  The  duties  of 
the  superintendent  are  many  and  varied,  and  their  discharge  may  require 
many  widely  diversified  acts  of  operation  and  of  superintendence  on  the 
part  of  a  number  of  persons  distributed  through  the  town.  But  it  is  not 
conceivable  that  the  statute  by  its  limited  words  intended  that  the  culpa- 
bility of  a  person  who  is  a  mere  overseer  should  reach  through  the  super- 
intendent to  the  town  so  as  to  charge  it  with  liability.  The  judgment  and 
order  should  be  reversed  and  the  complaint  dismissed,  with  costs. 


In  the  Matter  of  the  Application  of  Franklin  A.  McGonaughy  for  Admis- 
sion to  the  Bar. — ^AppUcation  granted.  Present-r-Jenks,  P.  J.,  Hirschberg, 
Burr,  Woodward  and  Rich,  JJ. 

Annie  Anderson,  as  Administratrix,  etc.,  Respondent,  v.  Poughkeepsie 
Light,  Heat  and  Power  Company,  Appellant. —  Motions  denied,  without 
costs.    Present — Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

William  Geraerdts,  Respondent,  v.  Louis  Rosenberg  and  Others, 
Defendants,  Impleaded  with  Edward  Snyder,  Appellant. —  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied,  without  costs.  Present  — 
Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Ellen  Hag- 
gerty,  etc..  Deceased. —  This  motion  will  be  held  open  for  two  days  further, 
Inasmuch  as  appellant^s  attorney  has  not  complied  with  the  rule*  hereto- 
fore called  to  his  attention,  in  that  he  has  not  filed  any  affidavit  showing 
merits.    Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

Annie  McDonnell,  as  Administratrix,  etc..  Appellant,  v.  Metropolitan 
Bridge  and  Construction  Company,  Respondent.— Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted,  without  costs.  Present — Jenks, 
P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

Jacob  Neu  and  Others,  Copartners,  etc.,  Appellants,  v.  WilUam  J.  Pox, 
Respondent. —  Upon  filing  the  stipulation  of  William  J.  Fox,  motion  for 
stay  granted,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg,  Burr, 
Woodward  and  Rich,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  James  Butler, 
Incorporated,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted,  without  costs.  Present — Jenks,  P.  J.,  Hirschberg,  Burr, 
Woodward  and  Rich,  JJ. 

The  Town  of  Hempstead,  Appellant,  v.  Newbold  T.  Lawrence  and 
Others,  Respondents. —  Motion  for  reargument  denied,  with  ten  dollars 
costs.  Motion  to  resettle  order  denied,  without  costs.  Present  —  Burr, 
Thomas,  Carr  and  Woodward,  JJ. 

Joseph  Biehl,  Respondent,  v.  The  Erie  Railroad  Company,  Appellant. 
—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present — Jenks,  P  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ. 

♦  See  App.  Div.  Rules,  2d  Dept.  Special  Rule. — [Rbp. 
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Luigi  Caronoano,  Appellant,  v.  Israel  Pomeranz,  Respondent.—  Judg- 
ment aflOrmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas  and  Wood- 
ward, JJ.,  concurred;  Carr  and  Rich,  JJ.,  dissented. 

John  J.  Gordon,  Respondent,  v.  The  Law  Reporting  Company,  Appel- 
ant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion. Jenks,  P.  J.,  Carr,  Woodward  and  Rich,  JJ.,  concurred;  Thomas,  J., 
disqented  upon  the  ground  that  authority  to  make  the  contract  is  not 
shown. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Sheffield  Farms- 
Slawson-Decker  Company,  Appellant,  Impleaded  with  Benjamin  S.  Hal- 
sey  and  Loton  Horton,  Defendants.—  Judgment  of  conviction  of  the  Court 
of  Special  Sessions  affirmed.  No  opinion.  Hirschberg,  Thomas,  Carr, 
Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  reL  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent,  v.  Robert  H.  Neville  and 
Others,  Assessors  of  the  City  of  Yonkers,  Westchester  County,  New  York, 
Appellants.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  Thomas,  Carr,  Wood  ward- and  Rich,  JJ., 
concurred. 

Edward  A.  Richards,  Respondent,  v.  The  City  of  New  York,  Appellant. 
—  We  have  concluded,  in  order  that  the  practice  may  be  uniform,  to  fol- 
low the  decision  of  the  First  Department  in  Ryan  v.  Murphy  (116  App.  Div. 
242).  Order  reversed,  without  costs,  and  motion  denied,  without  costs. 
Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Margaret  Allum  Smith,  Respondent,  v.  George  D.  Smith,  Jr.,  Appel- 
lant.—Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ., 
concurred. 

Staten  Island  Water  Supply  Company,  Respondent,  v.  The  City  of  New 
York,  Appellant. —  Order  afflbrmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and  Carr, 
JJ.,  concurred. 

Franklin  A.  Wiethan,  Respondent,  v.  New  Paltz,  Highland  and  Pough- 
keepsie  Traction  Company,  Appellant.  —  Judgment  and  order  imani- 
mously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Hirsch- 
berg, Thomas,  Carr  and  Rich,  JJ. 

Annie  Crawford,  Respondent,  v.  Abraham  Washor,  Appellant.—  Motion 
to  dismiss  appeal  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirsch- 
berg, Burr,  Woodward  and  Rich,  JJ. 

In  the  Matter  of  the  Last  Will  and  Testament  of  Ellen  Haggerty, 
Deceased. —  Motion  denied,  on  condition  that  afipellant  pay  ten  dollars 
costs,  perfect  her  appeal  with  due  diligence,  place  the  cause  upon  the  next 
calendar,  and  be  ready  forargiunent  when  reached;  otherwise  motion 
granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Burr,  Thomas, 
Carr  and  Woodward,  JJ. 

In  the  Matter  of  the  Application  of  Robert  C.  Whitten  for  a  Writ  of  Cer- 
tiorari to  William  J.  Gaynor,  Mayor  of  the  City  of  New  York,  and  James 
G.  Wallace,  Jr.,  Chief  of  the  Bureau  of  Licenses  of  the  City  of  New  York. — 
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Motion  for  writ  of  certiorari  denied,  without  costs,  and  proceedings  dis- 
missed, without  prejudice  to  any  action  or  proceeding  which  the  relator 
may  commence  in  the  Supreme  Court,  Special  or  Trial  Term,  and  stay 
vacated.    Present— Jenks,  P.  J.,  Burr,  Woodward  and  Rich,  J  J. 

John  Andriuszis,  Respondent,  v.  Philadelphia  and  Reading  Coal  and 
Iron  Company,  Appellant.— Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  on  the  authority  of  Andriuszis  v.  Phila- 
delphia &  Redding  Coal  &  Iron  Co.  (143  App.  Div.  607).  Jenka,  P.  J., 
Burr,  Woodward  and  Rich,  JJ.,  concurred.  Burr,  J.,  also  concurred  upon 
the  further  grounds  (1)  that  if  Shukavage  did  employ  the  method  of  remov- 
ing the  tamping  from  the  first  hole,  a  verdict  based  upon  the  finding  that 
after  such  tamping  had  been  removed  and  the  hole  recharged  such  method 
would  not  be  equally  effective  with  the  other  method  of  drilling  a  second 
hole,  so  far  as  exploding  the  charge  in  the  first  hole  is  concerned,  is  against 
the  weight  of  the  evidence;  (2)  that  defendant  is  not  liable  for  the 
negligence  of  Shukavage,  if  any,  under  the  statutes  of  Pennsylvania  as 
construed  by  the  Supreme  Court  of  that  State.  (DVorko  v.  Berwind-  White 
Coal  Mining  Co.,  231  Penn.  St.  164.)    Hirschberg,  J.,  dissented. 

Lewis  J.  Feynman,  Respondent,  v.  Samuel  Goldberg,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Norman  R  Hilderbrandt,  Respondent,  v.  George  Seitz,  Appellant, 
Impleaded  with  Josiah  B.  Tisdale  and  Others,  Respondents,  and  Others. 
—  Order  of  the  County  Court  of  Queens  county  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr, 
Woodward  and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  John  J. 
Reynolds,  Deceased.  Margaret  C.  Lawrence,  Appellant;  Hugh  F.  Rey- 
nolds and  Margaret  Reynolds,  Respondents.— Decree  of  the  Surrogate's 
Court  of  Queens  county  reversed  and  issues  ordered  to  be  tried  by  a  jury, 
with  costs  of  the  appeal  to  abide  the  event  of  the  new  trial,  payable  out 
of  the  estate,  on  the  authority  of  Matter  of  Tompkins  (69  App.  Div.  474) 
and  Matter  of  Richardson  (137  id.  103).  Jenks,  P.  J.,  Thomas,  CJarr,  Wood- 
ward and  Rich,  JJ.,  concurred.  Order  to  be  settled  before  Mr.  Justice 
Thomas. 

The  Long  Island  Railroad  Company,  RespK)ndent,  v.  Mary  T.  Mulry  and 
Others,  Appellants. —  Judgment  reversed  and  new  trial  granted,  costs  to 
abide  the  final  award  of  costs,  on  the  authority  of  8cheer  v.  Long  Island 
R,  R,  Co,  (127  App.  Div.  267).  Jenks,  P.  J.,  Hu-schberg,  Burr,  Thomas 
and  Carr,  JJ.,  concurred. 

Michael  Mannion,  Respondent,  v.  Edward  G.  Vail,  Jr.,  Appellants — 
Judgment  and  order  of  the  Municipal  Court  unanimously  affirmed,  with 
costs.  No  opinion.  Present — Jenks,  P.  J.,  Thomas,  Carr,  Woodward 
and  Rich,  JJ. 

Frank  Palmeso,  an  Infant,  by  Giuseppe  Palmeso,  His  Guardian  ad 
Litem,  Respondent,  v.  Edwin  D.  Morgan,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion,  Jenks.  P.  J., 
Burr,  Thomas,  Carr  and  Woodward,  JJ.,  ooncurre<l. 
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The  People  of  the  State  of  New  York  ex  rel.  Howard  S.  Starrett,  Appel- 
lant, V.  Eugene  C.  Gilroy,  a  City  Magistrate,  Respondent.— Order  aflarmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Jacob  Schmitt,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company, 
Resf>ondent. — Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas  and  Carr,  JJ.,  concurred;  Woodward  and  Rich,  JJ.,  dissented. 

Title  Guarantee  and  Trust  Company,  Individually  and  as  Executor, 
etc.,  of  Mary  Augusta  Mott,  Deceased,  Respondent,  v.  Philip  Sugerman 
and  Royal  Bank  of  New  York,  Appellants,  Impleaded  with  George 
Billings,  as  Substituted  Trustee,  etc.,  and  Others,  Defendants.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  (See  Pratt  v.  Clark^ 
124  App.  Div.  248.)  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich, 
JJ.,  concurred. 

Frederick  Winckler  and  Another,  Respondents,  v.  Louis  Winckler,  Indi- 
vidually and  as  Executor,  etc..  Appellant.—  Motion  for  stay  dismissed, 
without  costs.  Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  JJ. 

Rebecca  Altman,  Appellant,  v.  Harry  Howard  Altman,  Respondent- 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Carr  and  Woodward,  JJ.,  concurred;  Burr,  J.,  not 
voting. 

James  C.  Bingham  and  John  J.  Fitzgerald,  Copartners,  Doing  Business 
tmder  the  Firm  Name  of  Bingham  &  Fitzgerald  Company,  Appellants,  v. 
East  Massapeaqua  Realty  Company,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred;  Burr,  J.,  not  voting. 

Frank  W.  Bond,  Appellant,  v.  Bush  Terminal  Company,  Respondent. 
—  Order  modified  by  omitting  direction  to  average  earnings,  and  also  the 
clause,  ^*  cannot  with  due  diligence  be  ascertained  by  him,"  and  as  so 
modified  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr 
and  Woodward,  JJ.,  concurred;  Burr,  J.,  not  voting. 

Alex  Butnors,  Respondent,  v.  National  Sugar  Refining  Company,  Appel- 
lant.—  Judgment  and  order  unanimously  afilrmed,  with  costs.  No  opin- 
ion.   Present  —  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich,  J  J. 

William  H.  Coonan,  Respondent,  v.  Hamburg- American  Packet  Com- 
pany, Appellant.  (Appeal  No.  2.)  —  So  much  of  order  made  on  August  22, 
1911,  as  is  appealed  from  affirmed.  Order  of  September  1,  1911,  affirmed. 
Ten  dollars  costs  and  disbursements  to  respondent.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

George  H.  Donahue,  Respondent,  v.  Robert  C.  McCorkle,  Appellant- 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present — Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

J.  P.  Duffy  Company,  Respondent,  v.  Michael  Fischetti,  Appellant.^ 
Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

William  W.  Farley,  as  State  Commissioner  of  Excise  of  the  State  of  New 
York,  Respondent,  v.  Eklward  F.  Gordon  and  National  Surety  Company, 
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Appellants.  —  Judgment  and  order  affirmed,   with  costs.      No  opinion. 
Hirschberg,  Thomas,  Carr  and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

Henry  Finley,  Respondent,  v.  Henry  D.  Kleinman,  Appellant— Order 
aflarmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich,  JJ.,  concurred. 

Granulator  Soap  Company,  Appellant,  v.  William  Haddow,  Respond- 
ent—Order affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  Hirschberg,  Woodward  and  Rich,  JJ.,  concurred; 
Burr,  J.,  not  voting. 

Oliver  W.  Hicks,  Respondent,  v.  John  Sarano,  Appellant.— Order  of  the 
County  Court  of  Nassau  county  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Wood- 
ward, JJ.,  concurred. 

In  the  Matter  of  the  Application  of  David  Blumberg,  Respondent,  for 
an  Order  Discharging  a  Mechanic's  Lien,  Piled  by  Samuel  Sherusky  and 
assigned  to  Lena  Greenbaum,  Lienor,  Appellant.  (Appeal  No.  2.)  —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  on  authority  of  Matter 
of  Blumberg,  No,  1  (ante,  p.  303),  decided  herewith.  Jenks,  P.  J., 
Thomas,  Carr  and  Woodward,  JJ.,  concurred;  Burr,  J.,  not  voting. 

In  the  Matter  of  the  Compulsory  Judicial  Settlement  of  the  Account  of 
Henry  S.  DoUard  and  Albert  H.  Dollard,  as  Executors,  etc.,  of  Samuel  H. 
Dollard,  Deceased,  Appellants.  Theodore  E.  Dollard,  Respondent — Order 
of  the  Surrogate's  Court  of  King^  county  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Woodward 
and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

In  the  Matter  of  Proving  the  Alleged  Last  Will  and  Testament  of  George 
Marshall,  Sr.,  Deceased.  Hazel  Holloway,  Appellant;  George  MfLr«h<^n 
and  Henry  S.  Marshall,  as  Executors,  etc.,  of  George  Marshall,  Sr., 
Deceased,  and  Adeline  Bedell,  Respondents. — Decree  of  the  Surrogate's 
Court  of  Richmond  county  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Carr  and  Woodward,  JJ.,  concurred;  Burr,  J.,  not 
voting. 

Marie  Klein,  Respondent,  v.  Brooklyn  Majestic  Theatre  Company, 
Appellant.  (Appeal  No.  1.)  —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  costs.  We  think  that  the  order 
for  the  second  examination  should  stand.  It  appears  possible  that  the 
same  cause  required  the  amputation  of  both  breasts,  and  if  so,  the  plain- 
tiff could  not  attribute  the  injury  to  the  right  breast,  for  which  she  seeks 
damages,  to  the  negligence,  or  wholly  to  the  negligence  of  the  defendant 
complained  of  in  this  action.  Defendant  is  not  chargeable  with  short- 
comings in  the  matter,  and  the  facts  shown  justified  the  Special  Term  in 
granting  the  second  order,  which  is  properly  limited  in  its  scope.  (See 
Dambmann  v.  Btitterfleld,  15  Hun,  495.)  Jenks,  P.  J.,  Burr,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred. 

John  Lang,  Respondent,  v.  E.  Hermann  Mueller,  Appellant,  Impleaded 
with  Lizzie  Lang  and  Martha  Mueller,  Defendants. — Judgment  affirmed, 
with  costs,  on  the  ground  that  defendant  Mueller  has  not  established  that 
he  was  a  purchaser  for  a  valuable  consideration  within  the  meaning  of 
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the  Real  Property  Law.*    (Turner  v.  Howard,  10  App.  Div.  555.)    Hirsch- 
berg,  Thomas,  Can*  and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

Francesco  Lattanzio,  Appellant,  v.  Salvatore  Sarantonio,  Respondent.— 
Judgment  and  order  of  the  County  Court  of  Queens  county  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Carr  and  Rich,  JJ.,  con. 
curred;  Burr,  J.,  not  voting. 

Greorgianna  L.  Le  Baron,  Appellant,  v.  Frances  £.  Barker,  Respondent. 
—  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ.,  concurred. 

Mechanics  Bank  and  Patrick  H.  Quinn,  as  Sheriff  of  the  County  of 
Kings,  Respondents,  v.  Jocob  Becker,  Sometimes  Known  as  Ja«cob  Becker 
or  Joe  Becker,  and  Others,  Defendants,  Impleaded  with  Wolf  Friedman, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  Thomas,  Carr  and  Woodward,  JJ.,  concurred; 
Burr,  J.,  not  voting. 

Harvey  Murdoek,  Appellant,  v.  Thomas  L.  Leeming  and  The  Brooklyn 
Trust  Company,  as  Executors,  etc.,  of  Leonard  J.  Busby,  Deceased, 
Resx)ondents,  Impleaded  with  Melle  G.  Busby,  and  Others,  Defendants.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Woodward  and  Rich,  JJ.,  concurred;  Burr,  J., 
not  voting. 

Katherine  O'Neill,  an  Infant,  by  John  J.  O'Neill,  Her  Guardian  ad 
Litem,  Respondent,  v.  Douglas  F.  Maltby  and  Peter  Small,  as  Copartners 
Doing  Business  under  the  Firm  Name  and  Style  of  Maltby  &  Small,  Appel- , 
lants. —Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opin- 
ion.   Jenks,  P.  J,,   Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  C.  Stewart  Cavanagh, 
Appellant,  v.  Rhinelander  Waldo,  as  Police  Commissioner  of  the  City  of 
New  York,  ajid  Others,  Respondents. —  Order  affirmed,  with  ten  dollars 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred;  Burr,  J.,  not  voting. 

The  People  of  the  State  of  New  York  ex  rel.  Louis  Flaxman,  Appellant, 
V.  Joseph  P.  Hennessy  and  Others,  as  and  Composing  the  Board  of  Asses- 
sors of  the  City  of  New  York,  Respondents. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Woodward  and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

The  People  of  the  Stat-e  of  New  York  on  Complaint  of  Albert  V.  Pitt, 
Respondent,  v.  John  P.  Koch  and  Michael  Holmes,  Appellants. —  Order  of 
the  County  Court  of  Kings  county  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Thomas,  Carr  and  Woodward, 
JJ.,  concurred;  Burr,  J.,  not  voting. 

The  People  of  the  State  of  New  York  on  Complaint  of  Owen  Rooney, 
Respondent,  v.  John  P.  Koch,  Appellant.—  Order  of  the  County  Court  of 
Kings  county  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  Thomas,  Carr  and  Woodward,  JJ.,  concurred; 
Burr,  J.,  not  voting. 

*  See  ConsoL  Laws,  chap.  50 ;  Laws  of  1909,  chap.  53.— [Rbp. 
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Abbie  W.  Smith,  Appellant,  v.  Ada  May  and  Others,  Defendants, 
Impleaded  with  George  Dees,  Respondent. — Judgment  affirmed,  with 
costs.  No  opinion.  Hirschberg,  Thomas,  Carr  and  Rich,  JJ.,  oonoorred; 
Burr,  J.,  not  voting. 

Union  Bank  of  Brooklyn,  Respondent,  v.  David  Schneider  and  Others, 
Appellants.—  Order  of  the  County  Court  of  Kings  county  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Hirsch- 
berg, Burr,  Woodward  and  Rich,  JJ,y  concurred. 

Richard  M.  Van  Gaasbeek,  Respondent,  v.  Tisdale  Lumber  Company 
and  Others,  Appellants.—  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  JJ.,  concurred. 

Edward  C.  Wright,  as  Executor  and  Trustee  under  the  Last  Will  and 
Testament  of  Elizabeth  Lowerre,  Deceased,  Respondent,  v.  Almira  E. 
McConnell  and  William  W.  Lowerre,  Appellants,  Impleaded  with  Dorothy 
Elizabeth  McConnell  and  Others,  Defendants.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas, 
Woodward  and  Rich,  JJ.,  concurred. 


Fourth  Department,  February,  1912. 

Frank  E.  Cady,  Appellant,  v.  Danforth  R  Lewis  and  Lucinda  Lewis, 
Respondents,  Impleaded  with  George  S.  Cady.— Judgment  affirmed,  with 
costs.    All  conciured. 

John  W.  Storandt,  Appellant,  v.  Yogel  &  Binder  Company,  Respond- 
ent.-Judgment  and  order  reversed  and  new  trial  granted,  ¥dth  costs  to 
appellant  to  abide  event.  Held,  that  it  was  error  for  the  trial  court  to 
hold  that  the  statement  of  defendant's  counsel  in  summing  up  to  the  jury, 
that  plaintiff  '*  went  into  bankruptcy  and  beat  his  creditors  out  of  $15,000," 
was  proper  and  that  the  jury  might  consider  it  as  having  a  bearing  upon 
plaintiff's  credibility  as  a  witness.  All  concurred,  except  McLennan,  P.  J., 
and  Robson,  J.,  who  dissented. 

John  W.  Truesdell,  as  Administrator,  etc.,  of  John  Fitzgerald,  Deceased, 
Appellant,  v.  Hannie  L.  Bourke,  Respondent. —  Judgment  affirmed,  with 
costs.    All  concurred. 

Edward  F.  La  Due,  Respondent,  v.  The  New  York,  Chicago  and  St 
Louis  Railroad  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

Mary  Debottis,  Respondent,  v.  Frank  Debottis,  Appellant,  Impleaded 
with  the  National  Bank  of  Auburn.— Judgment  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event.  Held,  that  the  findings 
are  against  the  weight  of  the  evidence.  All  concurred,  except  Krose  and 
Robson,  JJ.,  who  dissented. 

Morris  Fox,  Respondent,  v.  Jacob  Elahn  and  Others,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Empire  Limestone  Company,  Respondent,  v.  Millard  &  Lupton  Com- 
pany, Appellant.    (Appeal  No.  1.) — Order  denying  motion  to  change 
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venue  affirmed,  with  ten  dollars  costs  and  disbursements.  All  concurred, 
except  Foote,  J.,  who  dissented. 

Empire  Limestone  Company,  Respondent,  v.  Millard  &  Lupton  Com- 
pany, Appellant.  (Appeal  No.  2.)  —  Order  striking  out  amended  answer 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs.    All  concurred. 

Charles  C.  Boscheand  Robert  Bosche,  Respondents,  v.  John  A.  Cramer, 
Appellant. — Judgment  affirmed,  with  costs.    All  concurred. 

Antonina  Hankowska,  Respondent,  v.  Buffalo  Savings  Bank,  Appel- 
lant—  Judgment  of  Special  Term  and  of  City  Court  reversed  and  new 
trial  granted,  with  costs  in  all  courts  to  appellant  to  abide  event.  Held, 
that  receiving  in  evidence  the  marks  made  by  the  plaintiff  in  open  court 
was  prejudicial  error.  New  trial  to  be  had  on  February  12,  1912,  at  ten 
A.  M.    All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

B.  Parker  Chick,  Respondent,  v.  The  Menihan  Company,  Appellant. — 
Judgment  affirmed,  with  costs.    All  concurred. 

James  U.  McKay,  as  Administrator,  etc.,  Respondent,  v.  S^Tacuse  Rapid 
Transit  Railway  Company,  Appellant.— Motion  for  leave  to  appeal  to 
Court  of  Appeals  granted. 

In  the  Matter  of  the  Application  of  the  City  of  Buffalo  to  Acquire  in 
Fee  Simple  Lands  and  Premises  along  the  Water  Front  between  Georgia 
and  Jersey  Streets  for  Park  Purposes.  (Proceeding  No.  2.)-— Motion  for 
reargument  denied,  with  ten  dollars  costs. 

In  the  Matter  of  Clifford  H.  Newell,  an  Attorney  and  Counselor  at  Law. 
—  This  matter  is  directed  to  be  resubmitted  on  March  6,  1912. 

George  H.  Thompson,  Appellant,  v.  New  Academy  Theater  Comx>any. 
Respondent.— Passed  twice  and  dismissed,  with  costs,  under  rule  89.* 

Elizabeth  F.  Dunn,  as  Administratrix,  etc.,  of  Thomas  Dunn,  Deceased, 
Appellant,  v.  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent. — Passed  twice  and  dismissed,  with  costs,  under 
rule  39.* 


Fourth  Department,  March,  1912. 

Khalil  a.  Bistany,  Appellant,  v.  Jamks  C.  Fargk),  as  President  of  the 
American  Express  Company,  Respondent. 

Carrier — negligence  —  damage  to  freight 

Apx>eal  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  Erie  county  clerk^s  oflftce  on  the  27th  day  of  March, 
1911,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court  after  a 
trial  at  the  Erie  Trial  Term.  Action  to  recover  alleged  loss  on  barrels 
of  **  sheep  guts "  shipped  from  Constantinople,  Turkey,  to  Buffalo,  New 
York,  alleging  that  the  same  were  damaged  in  transit. 

Foote,  J. :  While  the  contents  of  the  five  barrels  of  sheep  guts,  were  all 
to  some  extent,  in  bad  order  on  their  arrival  in  .Buffalo,  the  two  barrels 

*  General  Rules  of  Practice,  rule  39.—  [Rbp. 
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which  were  broken  open  were  in  far  worse  condition  and  their  value 
destroyed.  If  the  breakage  of  these  two  barrels  occurred  in  transit,  their 
condition  was  sufficient  evidence  of  negligent  rough  handling  to  call  upon 
the  defendant  to  show  that  the  damage  was  occasioned  in  a  manner  or  at 
a  time  or  place  to  relieve  the  defendant  from  liability  under  the  shipping 
contract.  We  think  the  evidence  presented  a  question  of  fact  for  the  jury 
as  to  whether  these  two  barrels  were  broken  and  damaged  in  transit  or 
before  their  delivery  to  the  drayman  who  took  them  from  the  station  to 
the  custom  house  in  Buffalo.  If  so  broken,  the  jury  could  have  found 
that  it  caused  or  contributed  to  the  damaged  condition  of  the  contents. 
For  this  reason  we  think  the  learned  trial  judge  was  in  error  in  directing 
a  verdict  for  the  defendant.  The  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.  All  concurred,  except  Kruse,  J.,  who  dissented  upon  the 
ground  that  it  does  not  appear  that  the  bad  condition  of  the  contents  of 
the  barrels  was  through  any  fault  of  the  defendant  or  from  any  cause  for 
which  it  is  liable.  Judgment  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 

Ernest  Y.  Dunlevie,  Appellant,  Respondent,  v.  John  R.  Droney, 
Respondent,  Appellant,  Impleaded  with  Justin  W.  Spangenberg. — Judg- 
ment and  order  affirmed,  without  costs.  All  concurred,  except  Spring,  J., 
who  dissented  upon  the  ground  that  if  the  plaintiff  is  entitled  to  recover  at 
all,  he  should  recover  for  aU  the  timber  on  the  tract,  which  so  far  as 
appears  would  naturally  have  been  delivered  to  the  river  on  the  way  to 
market. 

Clara  M.  Ward,  Respondent,  v.  International  Railway  Ck)mpany,  Appel- 
lant.—  Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  on  the  ground  that  the  damages  were  excessive 
in  view  of  the  charge  of  the  court  that  no  damages  can  be  given  in  this 
case  for  permanent  injuries.  All  concurred,  except  McLennan,  P.  J.,  who 
dissented. 

The  Concordia  Fire  Insurance  Company  of  Milwaukee,  Respondent,  v. 
Calvin  L.  S  to  well.  Appellant. — Judgment  affirmed,  with  costs.  All  con- 
curred; Foote,  J.,  not  sitting. 

Harriet  S.  Arnett,  Appellant,  v.  State  Mutual  Life  Assurance 
Company,  Respondent.  ~  Judgment  vacated  and  order  modified  by  grant- 
ing a  new  trial  on  the  ground  that  the  verdict  of  the  jury  is  contrary  to 
and  against  the  weight  of  the  evidence,  without  costs  of  this  appeal  to 
either  party.    All  concurred. 

John  Hyland,  Respondent,  v.  Josephine  Mark,  Appellant.— Judgment 
and  order  affirmed,  with  costs.    AU  concurred;  Foote,  J.,  not  sitting. 

Thomas  B.  Smith,  Appellant,  v.  Camden  Creamery,  Respondent.— Judg- 
ment affirmed,  with  costs.    All  concurred. 

Leslie  G.  Loomis  and  Leslie  G.  Loomis,  Jr.,  Appellants,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  Respondent. — Judgment 
and  order  affirmed,  with  costs.    All  concurred. 
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Enoch  Round,  Respondent,  v.  The  Niagara  Falls  Power  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Alfred  W.  Chilcott,  Appellant,  v.  The  Broadway  Brewing  and  Malting 
Company,  Impleaded  with  Henry  F.  Jerge,  Special  Deputy  Commissioner 
of  Excise  for  the  County  of  Erie,  Respondent— Judgment  affirmed,  with 
costs.    All  concurred. 

Elizabeth  R.  McGinn,  Respondent,  v.  Margaret  Y.  Lighthouse  and  Oth- 
ers, as  Executors,  etc.,  of  John  C.  Lighthouse,  Deceased,  Appellants. — 
Judgment  affirmed,  with  costs.    All  concurred. 

Rosooe  G.  Norton,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant.— Judgment  affirmed,  with  costs. 
All  concurred. 

Edward  Garvey,  Respondent,  v.  Oldbury  Electro-Chemical  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Hattie  L.  Austin,  Respondent,  v.  Town  of  Rathbone,  Appellant.— 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Dorothy  Brettle,  an  Infant,  by  Eva  Brettle,  Her  Guardian  ad  Litem, 
Respondent,  v.  Frank  C.  Hibbard,  Appellant— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Forman  &  Zelter,  Inc.,  Respondent,  v.  Charles  T.  Thatcher,  Appellant. 
—Judgment  affirmed,  with  costs.    All  concurred. 

Margaret  F.  Welch,  Respondent,  v.  Frontier  File  Company,  Appellant, 
Impleaded  with  Others. — Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Frank  Griffin  and 
John  Walley,  Appellants. — Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Maverick-Clarke  Litho  Company,  Appellant,  v.  Hayes  Lithographing 
Company,  Respondent.—  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

Elmer  L.  Mitzky,  an  Infant,  etc..  Appellant,  v.  Duffy-Mclnnemey  Com- 
pany, Respondent. —  Motion  granted  and  appeal  dismissed,  with  costs. 

Edgar  T.  Munger,  Respondent,  v.  Lyndon  D.  Wood,  Appellant. — ^Appeal 
dismissed,  without  costs,  on  stipulation  filed. 

In  the  Matter  of  the  Application  of  the  City  of  Buffalo,  Appellant,  to 
Acquire  Lands  in  Fee  Simple  for  the  Purpose  of  Widening  Grider  Street, 
between  Delavan  Avenue  and  Kensington  Avenue.  Charles  W.  West, 
Individually  and  as  Trustee  under  the  Last  Will  and  Testament  of  Charles 
E.  West,  Deceased,  Appellant;  The  Zlegele  Brewing  Company,  Respond- 
ent.—Order  affirmed,  without  costs  of  this  appeal  to  either  party. 
Held,  1.  That  the  appellant  West  is  not  entitled  to  substantial  damages 
for  the  right  of  way.  2.  That  the  Ziegele  Brewing  Company  is  not  enti- 
tled to  recover  damages  for  the  building  as  real  estate,  but  only  for  the 
cost  of  moving  and  placing  the  same  on  adjoining  premises.  (See  Matter 
of  City  of  New  York  [Hawkstone  Street],  137  App.  Div.  630;  affd.,  199  N.  Y. 
667;  Matter  of  City  of  New  York  [Briggs  Avenue],  118  App.  Div.  224.) 
All  concurred. 

In  the  Matter  of  the  Application  of  Andrew  G.  Drummer,  an  Elector  of 
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the  Town  of  Dayton,  Respondent,  for  a  Writ  of  Certiorari  to  the  Town 
Board  of  the  Town  of  Dayton.  Wirt  W.  Jones,  Supervisor,  and  Others, 
Constituting  the  Town  Board  of  the  Town  of  Dayton,  Appellants.— The 
determination  of  the  present  appeal  is  held  until  the  review  of  the  pro- 
ceeding by  the  court  after  the  filing  of  the  return. 

In  the  Matter  of  the  Application  of  William  H.  Covert,  Appellant,  for 
a  Writ  of  Mandamus  to  Michael  E.  Monahan,  as  Comptroller  of  the  City 
of  Syracuse,  Respondent.—  Order  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Application  of  Charles  H.  Kenyon,  Respondent,  to 
Compel  the  Delivery  of  Books  and  Papers  in  the  Possession  of  John  Mar- 
tin, Appellant.— Order  affirmed,  with  costs,  without  passing  upon  the 
validity  of  petitioner's  title  to  the  office.    All  concurred. 

Sarah  F.  Lyth  and  Samuel  E.  Lyth,  Individually  and  as  Executors,  et<» , 
of  John  Lyth,  Deceased,  and  Others,  Appellants,  v.  Alfred  Lyth,  Responcl- 
ent.  — Order  affirmed,  with  ten  dollars  costs  and  disbursements.  All 
concurred. 

Gustav  H.  Poppenberg,  Appellant,  v.  R  M.  Owen  &  Company, 
Respondent.—  Order,  so  far  as  appealed  from,  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred. 

Bertha  Woemple,  Sometimes  Known  as  Bertha  Smith,  Respondent,  v. 
Adaline  Fernandes,  Appellant. — Judgment  affirmed,  with  costs.  All 
concurred. 

George  H.  Thompson,  Appellant,  v.  New  Academy  Theater  Company, 
Respondent. — Judgment  affirmed,  with  costs.    All  concurred. 

Elizabeth  F.  Dunn,  as  Administratrix,  etc.,  of  Thomas  Dunn,  Deceased, 
Appellant,  v.  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent. — Judgment  affirmed,  with  costs.  All  concurred,  except 
Kruse,  J.,  who  dissented  upon  the  ground  that  in  view  of  the  defendant's 
rules  and  orders  and  the  signals  given,  and  the  unfamiliarity  of  the  deceased 
with  the  road  and  conditions  at  the  place  of  the  accident,  the  question  of 
contributory  negligence,  as  well  as  that  of  the  defendant's  negligence,  was 
for  the  jury. 

Anthony  Kozlowski,  Appellant,  v.  Rochester,  Syracuse  and  Eastern 
Railroad  Company,  Respondent. —  Judgment  affirmed,  with  costa  All 
concurred. 

Salvatore  Sheusi,  Respondent,  v.  The  Erie  Railroad  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Ellen  E.  Clifford,  Plaintiff,  v.  City  of  Rochester,  Defendant.— Plamtiffs 
exceptions  overruled,  motion  for  new  trial  denied,  with  costs,  and  judg- 
ment directed  for  the  defendant  upon  the  nonsuit,  with  costs.  All  con- 
curred, except  Kruse,  J.,  who  dissented  upon  the  ground  that  as  the 
entire  walk  was  covered  with  snow  at  the  time  the  notice  was  given,  and 
so  remained  until  the  plaintiflf  fell,  the  notice  was  sufficient;  she  could  not 
foresee,  and  was  not  required  to  point  out  the  precise  point  where  she 
would  fall. 

B.  Parker  Chick,  Respondent,  v.  The  Menihan  Company,  Appellant- 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars 
costs. 
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In  the  Matter  of  Philip  V.  Pennelly,  an  Attorney  and  Counselor  at  Law. 
—  Matter  referred  to  Vernon  Cole,  Esq.,  an  attorney  residing  at  Buffalo, 
N.  Y.,  to  take  the  proofs  concerning  the  matters  alleged  in  the  petition 
and  report  the  same  to  the  court,  with  his  opinion  thereon. 

In  the  Matter  of  the  Appointment  of  Two  Trustees  of  the  City  and 
County  Hall  for  the  Use  of  the  City  of  Buffalo  and  the  County  of  Erie,  to 
Succeed  Henry  V.  Bisgood  and  Frank  Whaley,  Whose  Terms  of  Office 
Expire  on  May  2,  1912. —  The  said  trustees  Henry  V.  Bisgood  and  Frank 
Whaley  are  hereby  appointed  as  trustees  to  succeed  themselves,  each  for 
the  term  of  six  years  from  the  2d  of  May,  1912. 

David  Scanlin  and  Susan  M.  Scanlin,  His  Wife,  Respondents,  v.  Amelia 
C.  Gibson,  Appellant. —  Judgment  affirmed,  without  costs.  AU  con- 
curred, except  Robson,  J.,  who  dissented. 

Jennie  Marks,  as  Administratrix,  etc.,  of  William  T.  Marks,  Deceased, 
Appellant,  v.  The  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Respondent. —  Judgment  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  Held,  that  the  plaintiff  made  out  a 
prima  facie  case  and  that  the  nonsuit  was  improperly  granted.  All 
concurred. 

William  E.  Brockenshire,  Jr.,  by  William  E.  Brockenshire,  Sr.,  His 
Guardian  ad  Litem,  Respondent,  v.  The  Erie  Railroad  Company,  Appel- 
lant.—Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
Spring,  J.,  who  dissented  upon  the  ground  that  as  matter  of  law  the 
plaintiff  was  guilty  of  contributory  negligence. 

John  Pulis,  Appellant,  v.  James  C.  Stewart  and  Alexander  M.  Stewart, 
Individually  and  as  Copartners  under  the  Firm  Name  of  James  Stewart  & 
Company,  Respondents. —  Order  affirmed,  with  costs.  All  concurred, 
except  Spring  and  Kruse,  JJ.,  who  dissented. 

Stanislaus  Borowski,  Respondent,  v.  Ocean  Accident  and  Guarantee 
Corporation,  Limited,  Appellant. —  Interlocutory  judgment  affirmed,  with 
costs,  with  leave  to  the  defendant  to  plead  over  within  twenty  days 
upon  payment  of  the  costs  of  the  demurrer  and  of  this  appeal.  All 
concurred. 

In  the  Matter  of  the  Application  of  John  Horan,  Respondent,  for  a  Writ 
of  Mandamus  against  Clyde  E.  Porter,  as  Town  Clerk  of  the  Town  of 
Ridgeway,  Orleans  County,  New  York,  Appellant. —  Appeal  dismissed, 
without  costs,  upon  the  ground  that  the  final  order  has  been  complied 
with  and  the  election  held.    All  concurred. 

Joseph  B.  Joyce,  Appellant,  v.  Harriet  S.  Curtis,  Respondent. —  Order 
affirmed,  with  costs.    All  concun^ed. 

Minerva  J.  Weagant,  as  Administratrix,  etc.,  of  William  S.  Weagant, 
Deceased,  Plaintiff,  v.  The  New  York  Central  and  Hudson  River  Railroad 
Company,  Defendant. — Plaintiffs  exceptions  overruled,  motion  for  new 
trial  denied,  with  costs,  and  judgment  directed  for  the  defendant  upon 
the  nonsuit,  with  costs.     All  concurred;  Foote,  J.,  not  siting. 

John  E.  Ottaway,  Appellant,  v.  Moss  Mosely,  Respondent.  —  Judgment 
and  order  affirmed,  with  costs.     All  concurred. 

Lena  Schlicht,  Respondent,  v.  International  Railway  Company,  Appel- 


Digiti 


zed  by  Google 


934  Cases  Eeported  with  Brief  Syllabi. 

Fourth  Department,  March,  1912.  [Vol  149. 

lant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred;  Spring, 
J.,  not  sitting. 

Anna  M.  Mensing,  as  Administratrix,  etc,  of  Theodore  W.  Mensing, 
Deceased,  Appellant,  v.  Cook  Iron  Store  Company,  Respondent. —  Judg- 
ment and  order  affirmed,  with  costs.  All  concurred,  except  Krnse,  J., 
who  dissented  upon  the  ground  that  the  court  erred  in  charging  in  effect 
that  the  servant  assumed  the  risk  of  obvious  defects. 

William  Momingstar,  Appellant,  v.  The  Lafayette  Hotel  Comi>any, 
Respondent.—  Judgment  and  order  affirmed,  with  costs.  All  concorred, 
except  Robson,  J.,  who  dissented. 

Margaret  Noonan,  Respondent,  v.  Buffalo  and  Lake  Erie  Traction 
Company,  Appellant. —  Judgment  and  order  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event.  Held,  that  the  court 
committed  reversible  errors  in  the  reception  of  evidence.  All  concorred, 
except  McLennan,  P.  J.,  and  Foote,  J.,  who  dissented. 

Sanford  Peters,  Appellant,  v.  The  McMillan  Book  Company,  ^.respond- 
ent. —  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
Kruse,  J.,  who  dissented  upon  the  ground  that,  although  the  case  is  not 
within  the  scaffold  statute*  (no  structure  was  being  erected,  painted  or 
repaired),  the  evidence  shows  that  the  ladder  was  an  improper  appliance 
for  doing  the  work  which  the  plaintiff  was  directed  to  do. 

Edward  F.  Brady,  Respondent,  v.  Eastman  Kodak  Company,  Appel- 
lant.—  Judgment  and  order  afOrmed,  with  costs.    All  concurred. 

AlmiraD.Hulbert,  Appellant,  v.  The  Village  of  East  Syracuse,  Respond- 
ent.—  Judgment  affirmed,  with  costs.    All  concurred. 

Onondaga  County,  Respondent,  v.  Daniel  H.  Strong  and  Others,  Appel- 
lants, Impleaded  with  Albert  C.  Phillips,  as  Executor,  etc,  of  Eliza  0. 
Luther,  Deceased. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   All  concurred,  except  McLennan,  P.  J.,  not  voting. 

Fanny  L.  Habicust,  as  Administratrix,  etc,  of  William  F.  J.  Kreeger, 
Deceased,  Respondent,  v.  United  States  Gypsum  Company,  Appellant.— 
Judgment  and  order  affirmed,  with  costa    All  concurred. 

John  Smidt,  Respondent,  v.  Buffalo  Cold  Storage  Company,  Appellant. 
—  Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  Held,  that  the  admission  of  the  evidence  of  the 
plaintiffs  wife  as  to  her  physical  condition  was  reversible  error.  All  con- 
curred, except  Kruse,  J.,  who  dissented. 

Thomas  J.  Crowley,  Respondent,  v.  Sun  Insurance  Office,  Appellant, 
Impleaded  with  William  Lawton  and  Harry  Blasdell. —  Interlocutory  judg- 
ment affirmed,  with  costs,  with  leave  to  the  appellant  to  plead  over  within 
twenty  days  upon  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal.    All  concurred. 

Buffalo,  Lockport  and  Rochester  Railway  Company,  Respondenti  v. 
John  B.  Hoyer  and  Others,  Appellants. — Motion  for  leave  to  appeal  to 
Court  of  Appeals  granted,  and  questions  for  review  certified. 

*  See  Labor  Law  (Consol.   Laws,  chap.  31;  Laws  of  1909,  chax».  8(5). 

§18.— [Rep. 
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In  the  Matter  of  the  Incorporation  of  the  Legal  Aid  Bureau  of  Buffalo. 
— Articles  of  incorporation  approved. 

Sarah  L.  Snow,  Plaintiff,  v.  Charles  E.  Shreffler,  Defendant.  In  the 
Matter  of  the  Application  to  Punish  James  O.  Sebring,  Appellant,  for 
Ck>ntempt  of  Court  in  Said  Action.—  Motion  for  reargument  denied,  with 
ten  dollars  costs.    All  concurred;  Foote,  J.,  not  sitting. 

Guiseppina  C.  Cianciolo,  Appellant,  v.  Yincenzo  Bellanca  and  Mary 
Bellanca,  Respondents. — Judgment  affirmed,  with  costs.     All  concurred. 

Delia  Porter,  Respondent,  v.  Eliza  J.  Sabins,  Appellant.— Judgment 
affirmed,  with  costs.    Ail  concurred. 

John  W.  WelJter  and  Others,  as  Trustees  of  School  District  No.  12  of  the 
Town  of  Darien,  Appellants,  v.  Andrew  J.  Lathrop  and  Henry  I.  Barber, 
Respondents. — Judgment  affirmed,  with  costs.    Ail  concurred. 

Horace  H.  Potter,  Respondent,  v.  Pennsylvania  Railroad  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    Ail  concurred. 

Village  of  Carthage,  Appellant,  v.  Jay  A.  Loomis,  Respondent.—  Judg- 
ment affirmed,  with  costs.    All  concurred,  except  Spring,  J.,  who  dissented. 

Ernest  D.  Lindley,  Respondent,  v.  Charles  A.  Campbell,  Appellant. — 
Judgment  affirmed,  with  costs.  All  concurred,  except  Kruse  and  Robson, 
JJ.,  who  dissented  upon  the  ground  that  the  referee  adopted  an  improper 
measure  of  damages. 

Leonard  C.  Kenen,  Respondent,  v.  Superior  Axle  and  Forge  Company, 
Appellant. —  Judgment  and  orders  affirmed,  with  costs.    All  concurred. 

Edward  L.  Terry,  Respondent,  v.  Albert  Qaffey,  Appellant.—  Judgment 
and  order  affirmed,  with  costs.    All  concurred. 

Isaac  Hurley,  Respondent,  v.  Isaac  K.  Hodges,  Appellant.—  Judgment 
and  order  reversed  and  new  trial  granted,  with  costs  to  appellant  to  abide 
event.  Held,  that  the  finding  of  the  jury  that  the  defendant  agreed  to 
pay  twenty-five  dollars  per  acre  as  commission  for  the  sale  of  his  farm  is 
contrary  to  and  against  the  weight  of  the  evidence.  Ail  concurred;  Foote, 
J.,  not  sitting. 

John  Feist  &  Sons  Company,  Respondent,  v.  John  F.  Huber  and  Others, 
Impleaded  with  John  W.  Powell,  Appellant. —  Judgment  affirmed,  with 
costs.    All  concurred. 

Thomas  Brown  Contracting  Company,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  Appellant.— Judgment 
and  order  affirmed,  with  costs.    Ail  concurred. 

Katherine  Ryan,  Respondent,  v.  Corden  T.  Graham,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.    Ail  concurred. 

Genevieve  V.  Potter,  by  Carrie  R.  Potter,  Her  Guardian  ad  Litem, 
Respondent,  v.  Buffalo,  Lockf>ort  and  Rochester  Railway  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.    Ail  concurred. 

Adam  Jendraszek,  as  Administrator,  etc.,  of  Boleslaw  Kaminski, 
Deceased,  Respondent,  v.  International  Railway  Company,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  Ail  concurred,  except  Foote,  J., 
who  dissented. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Michael  Bevins, 
Appellant.—  Judgment  of  conviction  affirmed.    All  concurred. 
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Frank  L.  Blenis,  Respondent,  v.  Utica  Knitting  Company,  Appellant. — 
Judgment  afdrmed,  with  costs.    All  concurred. 

Everett  A.  Rexford  and  Others,  Respondents,  v.  Walter  Tanner,  Appel- 
lant.— Order  affirmed,  with  costs.    All  concurred. 

John  Lindner,  as  Administrator,  etc.,  of  William  J.  Lindner,  Deceased, 
Respondent,  v.  The  Lake  Shore  and  Michigaji  Southern  Railway  Com- 
pany, Appellant. — Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred. 

Rochest-er  Hotel  Corporation,  Respondent,  t.  Foster  &  Glidden  Engi- 
neering Company,  Appellant.— Order,  so  far  as  appealed  from,  affirmed, 
with  ten  dollars  costs  and  disbursements.  All  concurred,  except  Spring 
and  Kruse,  JJ.,  who  dissented  and  voted  for  modification  by  limiting  the 
amount  of  costs  imposed  to  the  trial  fee  and  disbursements  of  the  trial, 
besides  costs  of  the  motion. 

Michael  J.  Cummings  v.  Frederick  T.  Carrington  and  Others.  Frisbie 
&  Stansfield  Knitting  Company,  Appellant;  William  Pierson  Judson  and 
Others,  as  Commissioners  of  Varick  Canal,  Respondents.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    All  concurred. 

Arthur  W.  Meyers,  Appellant,  v.  Burdette  J.  Evans,  Respondent.— 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars 
costs. 

Charles  R.  Crosby,  Respondent,  v.  Delos  A.  Woleben,  Appellant— 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied. 

Enoch  Round,  Respondent,  v.  The  Niagara  Falls  Power  Company, 
Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with 
ten  dollars  costs. 

Emma  A.  Taylor,  as  Executrix,  etc.,  Appellant,  v.  New  York  Life 
Insurance  Company,  Respondent. —  Motion  for  reargument  denied,  with 
ten  dollars  costs. 

In  the  Matter  of  the  Application  of  the  Newark  and  Marion  Railway 
Company  for  the  Appointment  of  Commissioners  to  Determine  Whether 
or  Not  the  Railroad  Shall  Be  Operated  under  Steam  Power.— Report  of 
commissioners  confirmed,  without  passing  upon  the  question  as  to  whether 
the  abutting  owners  are  entitled  to  compensation  for  the  alleged  addi- 
tional burden  placed  upon  their  property.  All  concurred,  except  Poote, 
J.,  who  dissented,  upon  the  ground  that  the  special  act*  under  which  this 
proceeding  was  instituted  is  invalid  in  that  it  does  not  provide  for  compen- 
sation to  the  owners  of  the  fee  in  Pearl  street  for  the  added  burden  due  to 
the  operation  of  the  railroad  by  locomotive  steam  power. 

Turner  Construction  Company,  Respondent,  v.  Walter  D.  Uptegraff, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  ooncuired. 

Stanislaw  Grzy wacz,  Respondent,  Appellant,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellant,  Respondent.— Judg- 
ment affirmed,  without  costs  of  this  appeal  to  either  party.    New  trial  to 

*  See  Laws  of  1908,  chap.  494.— [Rep. 
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be  had  in  Justice's  Court  on  the  15th  day  of  April,  1912,  at  ten  oWock  A  M. 
All  concurred. 

Henry  C.  Walbaum,  Respondent,  v.  James  Lockhart,  Api)ellant.—  Order 
afGLrmed,  with  costa 

Oscar  Boehmer,  Respondent,  v.  International  Railway  Company,  Appel- 
lant.—  Judgment  and  orders  aflBbrmed,  with  costs.    All  concurred. 

William  H.  L.  Swan,  Respondent,  v.  Milo  E.  Woodcock  and  William  S. 
Woodcock,  Appellants. — Order  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Probate  of  the  Alleged  Last  Will  and  Testament  of 
Margaret  MaJioney,  Deceased.  Wilbur  H.  Smith  and  Frank  N.  Smith, 
Appellants;  George  S.  Allen,  as  Executor,  etc.,  of  Margaret  Mahoney, 
Deceased,  Respondent.—  Decree  of  Surrogate's  Court  affirmed,  with  costs. 
All  concurred. 

Michael  Palma,  Appellant,  v.  Union  Fork  and  Hoe  Company,  Respond- 
ent.—Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten 
dollars  costs. 

William  S.  Gottshall,  Plaintiff,  v.  Pennsylvania  Railroad  Company, 
Appellant.  Gardner  Brockway,  Respondent,  v.  Syracuse  Lighting  Com- 
pany, Appellant.  Phoebe  Hatch  and  Others,  Respondents,  v.  Willis  Luck- 
man,  Appellant.  The  People  of  the  State  of  New  York  ex  rel.  William 
Hatch  and  Phoebe  Hatch,  Respondents,  v.  Cornelius  Carpenter  and 
Others,  Appellants.  In  the  Matter  of  the  Application  of  Frederick  M. 
Broadbrooks,  as  Receiver,  etc.,  for  the  Removal  of  William  E.  Genno  and 
Another  from  Certain  Premises  in  the  City  of  Buffalo.  Martin  Luber,  an 
Infant,  etc.,  Appellant,  v.  William  J.  Connors,  Respondent. —  The  forego- 
ing cases,  having  been  twice  passed  upon  being  reached  in  their  regular 
order,  are  dismissed,  with  costs,  under  general  rule  89. 


First  Department,  March,  1912. 

Frank  X.  Pbttit,  Respondent,  v.  Alice  B.  Pettit  and  Others,  Appel- 

lants.    (No.  2.) 

Appeal  by  the  defendants,  Alice  B.  Pettit  and  others,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and  entered  in 
the  office  of  the  clerk-of  the  county  of  New  York,  denying  the  defendant's 
motion  for  a  new  trial  on  the  ground  of  fraud  and  newly-discovered 
evidence. 

Pbr  Curiam:  This  appeal  is  from  an  order  denying  a  motion  for  a  new 
trial  on  the  ground  of  fraud  and  newly-discovered  evidence.  The  moving 
papers  are  insufficient  to  justify  the  granting  of  a  new  trial  on  either 
ground,  and  for  that  reason* the  order  appealed  from  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements.  Present  —  Ingraham,  P.  J., 
McLaughlin,  Laughlin,  Miller  and  Dowling,  JJ.  Order  affirmed,  with 
ten  dollars  costs  and  disbursements. 


Digitized  by 


Google 


Cases  Reported  with  Brie  m^ 

First  Department,  March, 


[  L.  Clarke,  Appellant,  d.  The  Precious  '^'^ 
Respondent. 


J^J^ 


CO 


fi,ro 


^A'T^ 


^OT^ 


cc> 


vLxxty 


cler^ 


ial  from  part  of  a  judgment  entered  in  the  ^0^  . 
n  the  21st  day  of  December,  1911,  upon  a  de^^^^ 


0^t^ 


t^ri^ 


at 


I  Term. 


lyy 


0tT»' 


%xx^ 


Curiam:  The  judgment  appealed  from  should  ^^^^**^v^  ^^  ^yo  ti^^^' 
irefrom  all  after  the  word  **stockliolder,''  so  as  to  ^^y^  -^^  x>r^s^^^ 
nly  a  direction  to  the  defendant  to  transfer  the  ^^^\l^\lB^^'  g\s^ii^^^^ 
B  judgment  should  be  affirmed,  with  costs  to  the  ^^^^rj,  ^.n^^^^^y^ 

aham,  P.  J.,  Laughlin,  Clarke,  Scott  and  Mill^^*^     ^it^ 
jd  as  directed  in  opinion,  and  as  so  modified  affiri^^^* 
mt.    Order  to  be  settled  on  notice. 


xx^ 


Matter  of  Proving  the  Last  Will  and  Testaments 
Lesster,  Deceased. 

3  T.  Qridley,  Appellant;  William  C.  Lester, 

Attorney  and  client — substitution.  ^f  Jfe^ 

Milfrom  an  order  of  the  Surrogate's  Court  of  the    ^^^  v»sti*^*'^^^  ^,' 
entered  on  the  15th  day  of  January,  1912,  directing  cu  ^  _.-^:i^-r:'- 

eys. 

Curiam:  The  question  whether  the  appellant  had 
dsconduct  as  to  justify  an  unconditional  substitutiaj) 
not  have  been  determined  on  conflicting  affidavits.     ]^ 
lination  of  that  question  the  appellant's  rights  should  ic 
!  protected.    We  think  he  will  be  fully  protected  b 
s^ing  his  lien  on  the  respondent's  interest  in  the  estat::=^ 
The  order  should  be  modified  so  as  to  direct  tlie  ref^*-"^ 
as  to  the  charges  against  the  api)ellant  and  so  as  to  pr*"^^ 
)ution  of  attorneys  and  the  surrender  of  pa{)ers  on  con 
pellant  retain  a  lien  for  the  value  of  his  services  on  the 
it  in  said  estate  and  on  any  property  or  sum  of  money 
5rred  or  paid  to  the  respondent  in  settlement  of  the 
fc,  however,  to  the  determination  of  the  question  wheth^  - 
en  forfeited  for  misconduct,  and  as  thus  modified  the  or:^ 
*med,  with  ten  dollars  costs  and  disbursements  to  the      - 
t— -Ingraham,  P.  J.,  Laughlin,  Clarke,  Scott  and  Miller,  - 
ehI  as  directed  in  opinion,  and  as  modified  affirmed,  with  r 
nd  disbursements  to  appellant.    Order  to  be  settled  on  n^ 


X 


^9a 


Digitized  by 


Gooslc^ 


Oases  Eeported  with  Brief  Syllabi.  939 

App.  Div.]  First  Department,  March,  1913. 


Ethbl  D.  Weaver,  Appellant,  t^.  Gborqb  Weaver,  Individually  and  as 
Surviving  Partner  of  the  Late  Firm  of  R.  H.  &  G.  Weaver,  and 
as  Executor  and  Trustee  under  the  Last  Will  and  Testament  of  Reuben 
H.  Weaver,  Deceased,  Defendant,  Respondent,  Impleaded  with  Anxib 
£.  Weaver  and  Others,  Defendants. 

Appeal  from  a  judgment  entered  in  the  New  York  county  clerk's  office 
on  the  16th  day  of  May,  1911,  after  a  trial  at  Special  Term,  dismissing  the 
complaint  upon  the  merits. 

Per  Curiam:  The  judgment  should  be  modified  by  striking  out  all  pro- 
visions after  the  dismissal  of  the  complaint,  with  costs,  upon  the  ground 
that  the  decree  of  the  surrogate  is  a  binding  adjudication  affecting  the 
personal  property  of  the  decedent,  and  as  so  modified  the  judgment  should 
be  affirmed,  without  costs.  Present — Ingraham,  P.  J.,  McLaughlin, 
Laughlin,  Miller  and  Do  wling,  J  J.  Judgment  modified  as  directed  in  opin- 
ion, and  as  modified  affirmed,  without  costs.    Order  to  be  settled  on  notice. 


The  Imperial  Garage,  Respondent,  v.  Olareson  P.  Ryttekberg  and 
Matheson  Automobile  Company,  Appellants. 

Appeal  from  a  judgment  entered  in  the  New  York  county  clerk's  office 
on  the  8th  day  of  March,  1911,  upon  a  verdict,  and  from  an  order  entered 
on  the  7th  day  of  April,  1911,  denying  a  motion  for  a  new  trial. 

Per  Curiam:  We  think  there  was  a  question  to  be  submitted  to  the 
jury  as  to  whether  the  plaintiff  was  not  responsible  for  the  damages 
caused  by  the  cracked  cylinder,  and  it  was,  therefore,  error  to  dismiss  the 
counterclaim  to  that  extent.  The  judgment  and  order  will,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  the  judgment  as  entered  to  the  sum  of 
1501.09;  in  which  event  the  judgment  as  so  reduced  and  the  order  appealed 
from  will  be  affirmed,  without  costs.  Present — Ingraham,  P.  J. ,  Laughl  in, 
Clarke,  Scott  and  Miller,  JJ.  Judgment  and  order  reversed,  new  trial 
ordered,  costs  to  appellants  to  abide  event,  unless  plaintiff  stipulates  to 
reduce  judgment  to  $501.09;  in  which  event  judgment  as  modified  and 
order  affirmed,  without  costs.    Order  to  be  settled  on  notice. 


The  People  of  the  State  of  New  York  ex  rel.  Rosa  Hertz,  Relator, 
V,  The  Warden  op  the  City  Prison  op  the  City  of  New  York, 
Respondent.    (2  cases.) 

Habeas  corpus — sufflciency  of  complaint 

Motion  to  dismiss  an  apx)eal. 

Per  Curiam:  The  relator  was  arraigned  before  a  city  magistrate  charged 
with  the  crime  of  maintaining  a  disorderly  house.  The  examination  of 
the  relator  under  this  charge  was  at  her  request  adjourned  to  February 
21, 1912,  and  she  was  admitted  to  bail  in  the  sum  of  $2,500.    Thereafter,  on 
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February  twenty-first,  the  relator  was  surrendered  by  her  surety,  and  was 
in  the  custody  of  the  warden  of  the  city  prison.  Whereupon  she  sued  out 
a  writ  of  habeas  corpus  before  a  justice  of  the  Supreme  Court,  claiming 
her  discharge  upon  the  ground  that  the  complaint  upon  which  she  was 
arraigned  before  the  magistrate  did  not  state  facts  sufficient  to  connect  her 
with  the  crime  charged.  The  justice  of  the  Supreme  Court,  before  whom 
the  habeas  corpus  proceeding  was  had,  reserved  decision  and  admitted 
the  relator  to  bail.  Subsequently  the  writ  was  dismissed  and  the  relator 
remanded.  On  February  twenty-ninth  an  information  was  filed  by  the 
district  attorney  in  the  Court  of  Special  Sessions,  charging  the  relator 
with  the  crime  of  maintaining  a  disorderly  house,  to  which  information  the 
relator  interposed  a  plea  of  not  guilty,  and  the  issue  raised  by  that  plea  has 
not  yet  been  disposed  of.  Thus  the  relator  is  now  held  under  the  commit- 
ment of  the  magistrate  dated  February  twenty-eighth,  the  information, 
filed  by  the  district  attorney  in  the  Court  of  Special  Sessions  and  the  plea 
thereto.  It  thus  becomes  entirely  immaterial  whether  the  original  charge 
was  sufficient  to  justify  the  arrest  of  the  relator  under  the  warrant  of  the 
magistrate.  The  case  has  been  removed  from  that  jurisdiction  to  the 
Court  of  Special  Sessions;  and  if  this  court  should  hold  that  the  original 
arraignment  before  the  magistrate  was  based  upon  an  insufficient  charge, 
the  relator  would  not  be  entitled  to  be  discharged,  as  the  subsequent  com- 
mitment by  the  magistrate  and  the  arraignment  and  plea  before  the  Court 
of  Sessions  sui>erseded  the  original  warrant  of  the  magistrate.  The  ques- 
tion, therefore,  becomes  purely  academic  and  the  motion  to  dismiss  the 
appeal  must  be  granted.  Present  —  Ingraham,  P.  J.,  McLaughlin,  Clarke, 
Scott  and  Dowling,  JJ.    Appeal  dismissed. 


James  F.  Kinkadk,  Respondent,  v.  Live  Oak  Copper  Minixq  and 
Smelting  Company,  Appellant,  Impleaded  with  Frederick  H.  Kai/- 
DKNBEKG,  as  President  of  the  Live  Oak  Copper  Mining  and  Smelt- 
ing Company,  and  Others. 

Appeal  from  a  judgment  entered  in  the  New  York  county  clerk^s  office 
on  the2Gth  day  of  Januaiy,  1911,  after  trial  at  Special  Term. 

Per  Curiam:  The  judgment  appealed  from  is  reversed  and  a  new  trial 
granted  unless  plaintiff  stipulates  to  reduce  the  judgment  from  $2,763.07 
to  $1,634.06,  and  if  such  stipulation  be  given,  then  the  judgment  appealed 
from  is  so  modified  and  as  modified  affirmed,  without  costs  to  either  party 
on  this  appeal.  Present  —  Ingraham,  P.  J.,  McLaughlin,  Laughlin,  Miller 
and  Dowling,  J  J.  Judgment  reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event,  unless  plaintiff  stipulates  to  reduce  judgment  as 
stated  in  opinion,  in  which  event,  judgment  as  so  modified  affirmed,  with- 
out costs.    Order  to  be  settled  on  notice. 
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Central  Trust  Company  of  New  York,  as  Trustee,  Plaintiflf,  v,  Man- 
hattan Trust  Company,  Defendant,  Impleaded,  etc. 

Appeal — reargument  —  when  ordered  by  court* 

Application  to  resettle  an  order  or  for  reargument. 

Per  Curiam:  When  the  court  announced  its  decision  upon  this  appeal 
directing  judgment  to  be  entered  for  the  plaintiff  for  the  sum  of  $200,000, 
we  overlooked  the  finding  of  fact  that  the  plaintiff  had  suffered  only 
nominal  damages,  and,  understanding  from  the  record  that  the  facts  were 
undisputed  from  which  this  court  found  that  the  plaintiff  had  suffered 
damages  for  that  amount,  we  thought  that  we  could  direct  the  prefer 
judgment  to  be  entered  and  thus  save  the  parties  the  expense  of  another 
trial.  In  view,  however,  of  the  pcisition  taken  by  the  defendant  in  its 
brief  before  the  Court  of  Apx>eals  and  the  recent  decision  of  that  court  in 
Elliott  V.  Guardian  Trust  Co,  (204  N.  Y.  212)  it  would  quite  plainly  appear 
that  this  court  was  in  error  in  directing  judgment  for  the  plaintiff  rather 
than  directing  a  new  trial  This  court  cannot  make  a  finding  as  to  the  dam- 
ages, even  though  the  facts  are  undisputed  from  which  the  conclusion  of 
fact  that  damages  were  sustained  would  flow.  As,  however,  the  defend- 
ant objects  to  our  amending  this  order  without  ordering  a  reargument 
and  as  it  has  not  been  heard  upon  the  question,  the  court  will,  of  its  own 
motion,  order  a  reargument  of  this  appeal.  Order  to  be  settled  on  notice. 
Present — Ingraham,  P.  J.,  Clarke,  Scott,  Miller  and  Dowling,  J  J. 
Beargument  ordered.  

Luciano  Restrepo  and  Du  Relle  Gage,  Respondents,  v.  Alfonso 
Jaramillo  and  Others,  Copartners,  Doing  Business  as  A.  Jaramillo 
R.  &  Co.,  Appellants. 

Attachment  —  moving  affidavits. 

Ax>peal  from  an  order,  entered  in  the  New  York  county  clerk's  office  on 
the  27th  day  of  February,  1912,  denying  a  motion  to  vacate  an  attachment. 

Scott,  J. :  The  papers  upon  which  the  attachment  was  granted  and  on 
which  the  motion  to  vacate  is  based  are  fatally  defective.  The  ac^tion  is  for 
unliquidated  damages  and  there  is  nothing  in  the  papers  upon  which  the 
court  can  determine  what  damages,  if  any,  the  plaintiffs  arc  entitled  to 
recover.  (James  v.  JSignell,  60  App.  Div.  75;  Haskell  v.  Osborn,  33  id.  128.) 
It  follows  that  the  order  appealed  from  must  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 
Ingraham,  P.  J.,  Laughlin,  Clarke  and  Miller,  JJ.,  concurred.  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs.  

SiQMUND  GoRLiTZER,  Respondent,  v,  Betty  Wolffberg,  as  Adminis- 
tratrix, etc..  Appellant. 

Motion  to  certify  a  question  to  the  Court  of  Appeals  for  determination. 

Per  Curiam:   This  court  on  appeal  {ante,  p.  916)  affirmed  the  order 

appealed  from  for  the  reasons  stated  by  Mr.  Justice  Bischoff  in  Special 
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Term.  The  question  certified  is:  "Does  the  plaintiffs  cause  of  action 
survive  the  death  of  the  sole  defendant,  it  appearing  that  upon  the  trial 
of  the  action  the  complaint  had  been  dismissed  and  judgment  entered 
thereon,  but  on  appeal  to  this  court  after  the  death  of  the  defendant  the 
judgment  was  reversed  and  a  new  trial  ordered."  Present  —  Ingraham, 
P.  J.,  McLaughlin,  Clarke,  Scott  and  Dowling,  J  J.  Motion  granted; 
question  certified. 

Gilbert  H.  Montague,  as  Receiver  of  Hotel  Gotham  Company,  Api)ellant, 
V.  Hotel  Gotham  Company,  Impleaded  with  John  Tjarkin,  Respondent.— 
Judgment  affirmed,  with  costs.     No  opinion. 

Gilbert  H.  Montague,  as  Receiver  of  Hotel  Gotham  Company,  Appellant, 
V.  Hotel  Gotham  Company,  Impleaded  with  Fifty-fifth  Street  Company, 
Respondent.  —  Judgment  afl^med,  with  costs.    No  opinion. 

The  Gorham  Company,  Appellant,  v.  United  Engineering  and  Contract- 
ing Company,  Respondent.—  Order  modified  by  requiring  defendant,  as 
a  condition  for  leave  to  serve  amended  answer,  to  pay  all  costs  in  the 
action  to  date,  including  costs  in  this  court  and  in  the  Court  of  Appeals, 
and  as  so  modified  affirmed,  without  costs  of  this  a.ppeaL  No  opinion. 
Order  to  be  settled  on  notice. 

The  People  of  the  State  of  New  York  ex  rel.  George  H.  Dyer,  Appellant, 
V.  George  B.  McCIellan  and  Others,  Constituting  the  Board  of  Estimate 
and  Apportionment  of  the  City  of  New  York  and  Others,  Respondents, 
Impleaded  with  James  C.  Deering. —  Judgment  and  order  afiKrmed,  with 
costs.     No  opinion. 

Ludwig  Flocker,  as  Administrator,  etc.,  of  August  O.  Flocker,  Deceased, 
Appellant,  v.  The  Hudson  and  Manhattan  Railroad  Company,  Respond- 
ent.—  Order  affirmed,  with  costs  and  disbursements.    No  opinion. 

Israel  Dunbar,  as  Administrator,  etc.,  of  Annie  Dunbar,  Deceased, 
Respondent,  v.  New  York  Veal  and  Mutton  Company,  Appellant—  Judg 
ment  and  order  affirmed,  with  costs.    No  opinion.    (Scott,  J.,  dissenting.) 

Max  Jaffe  and  Others,  Appellants,  v.  Stephen  M.  Weld  and  Others, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  plaintiffs  to  amend  on  payment  of  costs.    No  opinion. 

Elisabeth  S.  Sterry,  Appellant,  v.  James  W.  Sterry,  Respondent,— 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted  to  the  extent  stated  in  order.    No  opinion. 

Thomas  D.  Rambaut  v.  William  S.  Tevis.  George  M.  Coffin  v.  William 
S.  Tevis.—  Motions  denied,  with  ten  dollars  oost&  Memorandum  per 
curiam.    Orders  to  be  settled  on  notice. 

Honora  M.  Cox,  Respondent,  v.  Carl  Jung  and  E.  August  Bnrgtorf,  as 
Executors,  etc.,  of  Hugo  KuUenberg,  Deceased,  Appellants. —  Order 
affirmed,  -with  ten  dollars  costs  and  disbursements.    No  opinion. 

Hattie  Herrmann,  Appellant,  v.  Frances  Steel  Company,  Impleaded 
with  John  L.  Murray,  Re8i)ondent.—  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion. 

Nathan  Burkan,  Respondent,  v.  Musical  Courier  Company,  Appellant 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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Clarence  L.  Barber,  Appellant,  v.  Edward  W.  Davidson,  Respondent.-^ 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Otto  R.  H.  Ludewig,  Plaintiff,  v.  Andreas  0.  Bosselman,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Ruth  Lake  Bauer,  Appellant,  v.  Eagle  Insurance  Comi>any  of  London, 
England,  Respondent.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursementa    No  opinion. 

Augusta  S.  Stemberger  v.  Bernard  Perlmutter. —  Motion  granted, 
unless  appellant  complies  with  terms  stated  in  order. 

The  People  of  the  State  of  New  York  v.  Stephen  H.  Button.  The  People 
of  the  State  of  New  York  v.  James  N.  De  Pretie. — Motion  granted,  unless 
appellant  complies  with  terms  stated  in  order. 

Matilda  Leerburger  v.  Joseph  Polstein.  Gennaro  Maida  v.  Adrian  H. 
Joline.  Vincenzo  Maida  v.  Adrian  H.  Joline.—  Motions  granted,  with  ten 
dollars  costs. 

Caroline  D.  Sexton  v.  Albano  Goldstein. —  Motion  denied. 

Emile  G.  Des  Jardins  v.  Walter  B.  Hotchkin.  Caroline  J.  Taylor  v. 
Natlian  H.  Heft. —  Motions  granted,  unless  appellants  comply  with  terms 
stated  in  orders. 

Samuel  Corn  v.  Adolph  Heymsfeld.  St.  Stephen^s  Church  v.  Andrew 
Bastine.  Michael  Kleiner  v.  Joseph  Cohn and  Another.  (2  cases.)  Char- 
lotte W.  Bartlett  v.  James  C.  Stewart.— Applications  denied,  with  ten 
dollars  costs.     Orders  signed. 

Jacob  Diamond  v.  Herman  T.  Mendelsohn. —  Application  granted. 
Order  signed. 

Anna  Segeritz  v.  Grand  Lodge,  etc. —  Motion  denied,  with  ten  dollars 
costs. 

London  Realty  Company  y.  Elizabeth  Riordan.—  Motion  granted. 

Nelda  M.  Talley  v.  Robert  P.  Talley.—  Motion  denied,  with  ten  dollars 
costs. 

Conrad  M.  Braker  v.  New  York  Finance  Company.— Motion  denied, 
without  costs. 

Charles  W.  Cass  v.  Realty  Securities  Company. — Motion  granted; 
questions  certified. 

William  J.  Bryony.  Paul  Bernstein.— Motion  denied,  with  ten  dollars 
costs. 

The  People  of  the  State  of  New  York  ex  rel.  Frederick  B.  Faitoute  y. 
James  Creelman and  Others.— Order  resettled  so  as  to  certify  that  deci- 
sion was  made  as  matter  of  law  and  not  in  the  exercise  of  discretion. 
Order  to  be  settled  on  notice. 

Meyer  L.  Sire  y.  Edward  F.  Browning.—  Motion  granted;  time  to  serye 
papers  on  appeal  extended  until  April  first.    Order  to  be  settled  on  notice. 

Denis  J.  Shea  y.  Thomas  Lynskey.  Federal  Sign  System  y.  Theodore 
Soutsos.  Paul  Shotland  y.  Delia  Mulligan.  Vincenzo  D^Elette  y.  Illinois 
Surety  Company.—  Applications  denied,  with  ten  dollars  costs.  Orders 
signed. 

In  the  Matter  of  Eugene  J.  Vacheron.— Reference  ordered  to  official 
referee.    Order  to  be  settled  on  notice. 
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In  the  Matter  of  Noah  Loder.  In  the  Matter  of  Clarence  A.  Leavitt.— 
Respondents  disbarred.     Order  to  be  settled  on  notice. 

In  the  Matter  of  Paul  M.  Abrahams.— Reference  ordered  to  official 
referee.    Order  to  be  settled  on  notice. 

James  L.  Allen,  Appellant,  v.  William  W.  Farley,  as  State  Commissioner 
of  Excise  of  the  State  of  New  York,  and  Thomas  F.  McAvoy,  as  Special 
Deputy  Commissioner  of  Excise  for  the  Boroughs  of  Manhattan  and 
The  Bronx,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.     No  opinion. 

Wynkoop  Hallenbeck  Crawford  Company,  Respondent,  v.  Frank  deK. 
Huyler  and  Others,  as  Executors,  etc.,  of  John  S.  Huyler,  Deceased, 
Appellants,  Impleaded  with  Thomas  J.  Gaines,  Jr.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Orla  Rubsamen  and  Others,  Respondents,  v.  Carl  Rudolph  Schultz 
and  Others,  Appellants.— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Felix  Tausend,  Respondent,  v.  YaUandigham  B.  Baggott  and  George 
Ryall,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion. 

In  the  Matter  of  Alexander  Miller,  Deceased. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

George  G.  Goodrich,  Appellant,  v.  Nash  Rockwood,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

James  R.  Keiser,  Incorporated,  Respondent,  v.  Kaiser  &  Comi>any  and 
Others,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion. 

Rudolph  Cohen,  Respondent,  v.  Sarah  F.  Cotheal,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  City  of  New  York,  Respondent,  Appellant,  v.  Central  Park,  North 
and  East  River  Railroad  Company,  Appellant.  Adrian  H.  Joline  and 
Douglas  Robinson,  as  Receivers  of  Metropolitan  Street  Railway  Company, 
and  William  W.  Ladd,  as  Receiver  of  New  York  City  Railway  Company, 
Respondents. —  Judgment  affirmed,  with  costs,  on  plaintiffs  appeal  to  the 
defendant  receivers,  respondents,  and  on  the  appeal  of  the  defendant 
Central  Park,  North  and  East  River  Railroad  Company,  with  costs  to 
plaintiff.    No  opinion. 

Walter  Harriman,  an  Infant,  by  Olivine  Kircher,  His  Guardian  ad  Litem, 
Respondent,  v.  Francis  H.  Leggett  &;  Company,  Appellant.-— Judgment  and 
order  affirmed,  with  costs.    No  opinion.    (Ingraham,  P.  J.,  dissenting.) 

Carscallen  &  Cassidy,  Appellant,  v.  Moritz  Zimmerman  and  Others, 
Respondents.—  Order  af^med,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Charles  Rinkel, 
Appellant. —  Judgment  aftaned.    No  opinion. 

John  Scheier,  Appellant,  v.  Hudson  Structural  Steel  Company, 
Respondent. —  Judgment  aftoned,  with  costs.    No  opinion. 

May  Eline,  Respondent,  v.  Charles  BUae,  Appellant.  —  Judgment 
affirmed,  with  costs.    No  opinion. 
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Kinston  Cotton  Mills,  Appellant,  v.  Percival  Kuhne  and  Others, 
Respondents. —  Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Henry  B.  Stein,  Appellant,  v.  Charles  A.  Stein,  Respondent,  Impleaded 
with  Frederick  D.  Stein.—  Judgment  affirmed,  with  costs.     No  opinion. 

Isaac  Steinberg  and  Leo  Falkenberg,  Respondents,  v.  Boston  Insurance 
Company,  Appellant,  Impleaded  with  Augusta  E.  Reese. —  Judgment  and 
order  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  David  Michaelson, 
Appellant. — Judgment  affiLrmed.    No  opinion. 

Sam  Fund,  Respondent,  v.  Joseph  Spivack,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.    No  opinion. 

Welch  Motor  Car  Company  of  New  York,  Appellant,  v.  P.  Brady  & 
Son  Company  and  First  Commercial  Bank  of  Pontiac,  Respondents. — 
Judgment  and  order  affirmed,  with  costs.    No  opinion. 

John  Walsh,  as  Administrator,  etc.,  of  Frank  Walsh,  Deceased,  Appel- 
lant, V.  Adrian  H.  Joline  and  Douglas  Robinson,  as  Receivers  of  the  New 
York  City  Railway  Company,  Respondents.  —  Judgment  and  order 
affirmed,  with  costs,  on  the  authority  of  Flynn  v.  Joline  (185  App.  Div. 
291).    (Laughlin,  J.,  dissented.) 

Seventeenth  Street  Realty  Company,  Appellant,  v.  Jacob  Auslander, 
Respondent. — Judgment  affirmed,  with  costs.    No  opinion. 

John  Ferguson,  Jr.,  Appellant,  v.  R  H.  Sellers  Company,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  (Scott,  J., 
dissented.) 

The  Farmers'  Loan  and  Trust  Company,  as  Receiver  of  the  Property, 
etc.,  of  Robert  Bowne,  Deceased,  and  Elizabeth  Bowne,  Deceased, 
Respondent,  v.  Edward  W.  Bowne,  as  Executor,  etc.,  of  Robert  Bowne, 
Deceased,  and  as  Executor,  etc.,  of  Elizabeth  Bowne,  Deceased,  and 
Others,  Appellants,  Impleaded  with  Jane  R.  Haines  and  Others,  Respond- 
ents, and  Others.— Judgment  affirmed,  with  costs.    No  opinion. 

Ellen  Hughes,  as  Administratrix,  etc.,  of  Patrick  Hughes,  Deceased, 
Appellant,  v.  Sheffield  Farms  Slawson  Decker  Company,  Respondent. — 
Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Alice  Reilly,  Respondent,  v.  William  E.  Fitz  Gerald  and  The  Fitz  Gerald 
Brick  Company,  Appellants. — Judgment  affirmed,  with  costs.    No  opinion. 

Daniel  Rosendorf,  Respondent,  v.  The  New  York  Edison  Company, 
Appellant. —  Judgment  affirmed,  with  costs.    No  oplm*on. 

Robert  S.  Smith,  Respondent,  v.  Max  Rubel,  Appellant.  —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  Aaron  Avrutis. —  Stay  granted  as  stated  in  memorandum 
per  curiam.    Order  to  be  settled  on  notice. 

Charles  E.  Levy,  AppeUant,  v.  Louis  S.  Berg,  Respondent.— Judgment 
and  order  affirmed,  with  costs.    No  opinion. 

Cecelia  W.  Niles,  as  Administratrix,  etc,  of  William  Weston  Niles, 
Deceased,  Appellant,  v,  Leopold  Winkler  and  Others,  Respondents,— 
Judgment  and  order  afOrmed,  with  costs.  No  opinion.  (Laughlin  and 
Dowling,  JJ.,  dissenting.) 

App.  Div.— Vol.  CXTJX,        60 
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R  P.  &  J.  H.  Staats,  Respondent,  v.  The  City  of  New  York,  Appellant. 
—  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Fanny  J.  Kirkwood  and  Others,  as  Executors,  etc.,  of  Thomas  Kirk- 
wood,  Deceased,  Respondents,  v.  Harry  M.  Smith,  Individually  and  as 
Surviving  Partner  of  C.  S.  Locke  and  Smith,  and  Rodman  J.  Pearson, 
Appellants,  Impleaded  with  Cornelia  M.  Locke,  as  Administratrix,  etc,  of 
Charles  S.  Locke,  Deceased. —  Judgment  aflBrmed,  with  costs.     No  opinion. 

Mutual  Coal  Company,  Respondent,  v.  H.  G.  Realty  Company,  Appel- 
lant.—  Determination  affirmed,  with  costs,  and  judgment  absolute  ordered 
on  stipulation,  with  costs.    No  opinion. 

Henry  F.  Turtle  and  Herbert  S.  Turtle,  Copartners,  Doing  Business 
under  the  Firm  Name  and  Style  of  Turtle  Bros.,  Respondents,  v.  Glen- 
dinning,  McLeish  &  Company,  Ltd.,  Appellant. — Judgment  affirmed, 
with  costs,  with  leave  to  defendant  to  amend  answer  on  payment  of  costs. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Joseph  P.  Ward,  Relator, 
V.  James  C.  Cropsey,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. —  Writ  dismissed  and  proceedings  affirmed,  with  costs.  No 
opinion. 

Belle  Brand,  Respondent,  v.  Jacob  Glockner,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.     No  opinion. 

Gerard  Beekman,  as  Sole  Surviving  Trustee  under  the  Last  Will  and 
Testament  of  James  W.  Beekman,  Deceased  (1877),  Respondent,  v.  Wil- 
liam Mitchell,  Appellant,  Impleaded  with  Cornelia  A.  Beekman  and 
Others,  Respondents.— Judgment  affirmed,  with  costs.    No  opinion, 

George  Colon  &;  Company,  Respondent,  v.  East  One  Hundred  and 
Eighty-ninth  Street  Building  and  Construction  Company  and  Others 
Impleaded  with  Illinois  Surety  Compay,  Appellant. — Judgment  affirmed, 
with  costs.     No  opinion. 

Charles  Barsotti,  Appellant,  v.  Fidalma  Del  Genovese,  as  Administra- 
trix, etc.,  of  Virgilio  Del  Genovese,  Deceased,  Respondent. — Judgment 
and  order  affirmed,  with  costs.     No  opinion.     (Miller,  J.,  dissenting.) 

The  feople  of  the  State  of  New  York  ex  rel.  John  F.  Ambrose,  Appel- 
lant, V.  Calvin  Tomkins,  as  Commissioner  of  the  Department  of  Docks 
and  Ferries  in  the  City  of  New  York,  Respondent.— Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the  Last  Will 
and  Testament  of  Matilda  Tin*ner,  Deceased.—  Decree  affirmed,  with  costs, 
on  opinion  on  former  appeal  (142  App.  Div.  645).  (Ingraham,  P.  J.,  and 
Miller,  J.,  dissenting  on  former  dissenting  opinion.) 

Joseph  Warren,  Appellant,  v.  Siegel-Cooper  Company,  Respondent— 
Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Mary  Lehan,  Respondent,  v.  The  Sisters  of  Charity  of  St  Vincent  de 
Paul,  Appellant. —  Appeal  dismissed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion. 

Samuel  Tepfer,  Respondent,  v.  Pincus  Burger  and  Others,  Appellants, 
Impleaded  with  Rival  Gas  and  Electric  Fixture  Supply  Company. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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The  People  of  the  State  of  New  York  v.  Ascher  Strauss.  —  Motion 
granted. 

Thomas  J.  Edwards  v.  Flora  E.  Ekl wards. —  Motion  granted^  without 
costs. 

Meyer  L.  Sire  v.  Edward  F.  Browning.—  Motion  denied^  with  ten  dollars 
costs.    Memorandum  per  curiam. 

Sadie  Lavine  v.  William  L.  Lavine. —  Motion  granted,  with  ten  dollars 
costs. 

Mary  A.  Apgar  v.  Ellen  ConnelL— -  Motion  granted  unless  appellant 
complies  with  terms  stated  in  order. 

Bernard  Wolowitch  v.  National  Surety  Company.  (3  cases.)  —  Applicar 
tion  and  motion  for  stay  granted.    Orders  sigp^ed. 

Frederick  A.  Richmond  v.  Clarence  T.  Birkett.  Moe  Frank  v.  The  City 
of  New  York.  Madeline  Claussen  v.  S.  O.  Pell  &  Co.  Philip  P.  Carlon  v. 
Francis  J.  Ryan.  (2  cases.)  Penelope  Kelly  v.  Lawrence  E.  Holden.— 
Applications  denied,  with  ten  dollars  costs  in  each  case.    Orders  signed. 

Kate  Maloney  v.  Lawrence  Holden.—  Application  denied,  with  ten  dollars 
costs.    Order  signed. 

Alfred  C.  Fordon  v.  Ella  Fordon.—  Motion  denied,  without  costs. 

Hazlitt  A.  Cuppy  v.  Stollwerck  Bros. —  Motion  granted  on  compliance 
by  appellant  with  the  terms  stated  in  order. 

Gertrude  Skidmore  v.  Frederick  S.  Myers. —  Motion  denied,  with  ten 
dollars  costs. 

Charles  F.  H.  Johnson  v.  Stanley  M.  Isaacs. —  Motion  denied,  with  ten 
dollars  costs. 

Michael  Maloney  v.  Randolph  Hurry.  David  Adler  v.  Samuel  Mayper. 
John  C.  Calhoun  v.  Commonwealth  Trust  Company. —  Motions  denied, 
with  ten  dollars  costs. 

New  York  County  National  Bank  v.  James  S.  Herrman. —  Motion  for 
resettlement  granted.    Order  to  be  settled  on  notice. 

In  the  Matter  of  Charles  H.  Stoddard.—  Motion  denied.  Order  to  be 
settled  on  notice. 

In  the  Matter  of  Frank  A.  K.  Boland.— Referred  to  official  referee. 
Order  to  be  settled  on  notice. 

In  the  Matter  of  Edward  A.  McQuade.  (2  cases.)  —  Reference  ordered  to 
official  referee.    Orders  to  be  settled  on  notice. 

In  the  Matter  of  Smith  Lent. —  Reference  ordered  to  official  referee. 
Order  to  be  settled  on  notice. 

In  the  Matter  of  Henry  M.  Heymann. —  Reference  ordered  to  official 
referee.    Order  to  be  settled  on  notice. 

In  the  Matter  of  August  P.  Wagener.— Reference  ordered  to  official 
referee.    Order  to  be  settled  on  notice. 

William  D.  Tyndall,  in  His  Own  Behalf,  and  All  Other  Certificate  Hold- 
ers of  the  Defendant  Similarly  Situated,  who  Will  Come  in  and  Contribute 
to  the  Expenses  of  This  Suit,  Appellant,  v.  Pinelawn  Cemetery,  Respond- 
ent, and  Others.  James  P.  Haney  and  Others,  Intervenors,  Respondents. 
(2  cases.) — Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    (Clarke  and  Scott,  JJ.,  dissenting.) 
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The  City  of  New  York,  Appellant,  v.  William  R.  Hearst,  as  President 
of  the  National  Association  of  Democratic  Clubs,  Respondent. —  Orders 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Julia  L.  Butterfield,  Individually 
and  as  Trustee  under  the  Last  Will  and  Testament  of  Frederick  P.  James, 
Appellant,  for  Permission  to  Sell  Certain  Real  Estate.  Edmund  L.  Mooney 
and  Andrew  J.  Shipman,  Respondents. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Claude  M.  Johnson,  Respondent,  v.  The  Autopress  Company  and  Mor- 
ris D.  Kopple,  Appellants.— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Anna  Day  Ward  and  Henry  L.  Poinier,  as  Committee  of  All  Property 
within  This  State  of  William  R.  Ward,  an  Incompetent  Person,  Respond- 
ents, V.  Chelsea  Exchange  Bank,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion.    (Scott,  J.,  dissenting.) 

Emma  M.  Stokes,  Respondent,  v.  Hart  well  Staples,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbin*sements.    No  opinion. 

Selma  Mattson,  as  Administratrix,  etc,  of  Mat  Mattson,  Deceased, 
Respondent,  v.  Phoenix  Construction  Company,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

James  C.  Bushby,  Respondent,  v.  Lancelot  M.  Berkeley,  Appellant.  (3 
cases.)  —  Appeal  dismissed,  with  ten  dollars  costs.  Memorandum  per 
curiam. 

The  People  of  the  State  of  New  York  ex  rel.  National  Bank  of  Commerce, 
Respondent,  v.  Lawson  Purdy,  President,  and  Others,  as  Commissioners 
of  Taxes  and  Assessments  of  the  City  of  New  York,  Appellants.  Taxes 
of  1901-1907.  The  People  of  the  State  of  New  York  ex  rel.  National  Reserve 
Bank,  Formerly  Known  as  the  Consolidated  National  Bank  of  New  York, 
Respondent,  v.  Lawson  Purdy,  President,  and  Others,  as  Commissioners 
of  Taxes  and  Assessments  of  the  City  of  New  York,  Appellants.  Taxes 
of  190a-1907.  The  People  of  the  State  of  New  York  ex  reL  The  Coal  and 
Iron  National  Bank,  Respondent,  v.  Lawson  Purdy,  President,  and  Others 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of  New  York, 
Appellants.  Taxes  of  1904-1907.  The  People  of  the  State  of  New  York 
ex  rel.  Bank  of  Metropolis,  Resx>ondent,  v.  Lawson  Purdy,  President,  and 
Others,  as  Commissioners  of  Taxes  and  Assessments  of  the  City  of  New 
York,  Appellants.  Taxes  of  1901-1907.—  Orders  aifirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion.   (Clarke  and  Scott,  JJ.,  dissenting.) 

William  Grant  Brown,  as  General  Guardian  of  Margaret  Rose  Molvany 
and  Others,  Infants,  Respondent,  v.  Mary  C.  Mulvany,  Sr.,  and  Edward 
P.  S.  Mulvany,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Giovanni  D'Amato  and  Others,  Appellants,  v.  Morris  R.  SUverman, 
Respondent.— Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion, 

Louis  Guenther,  Appellant,  v.  The  Ridgway  Company,  Respondent 
(Nos.  1  and  2.)  —  Orders  modified  as  stilted  in  memoranda  per  curiam,  and 
OA  modified  affirmed,  without  costs.    Orders  to  be  settled  on  notice. 
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William  Hepner,  Appellant,  v.  Frances  Lillian  Hepner,  Respondent.— 
Orders  afl^med,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
(McLaughlin  and  Scott,  JJ.,  dissenting.) 

Samuel  Lipschitz,  Respondent,  v.  Herman  Berkovitzand  Simon  Spiegel, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Emma  L.  Hall,  Respondent,  v.  Augustus  H.  Hall,  Appellant.-—  Order 
modified  as  stated  in  memorandum,  and  as  modified  affirmed,  with  ten 
dollars  costs  and  disbursements  to  respondent.  Memorandum  per  curiam. 
Order  to  be  settled  on  notice. 

Harry  Kaplan,  Appellant,  v.  Philip  Mendetz,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Nicola  Vilarosa,  Appellant,  for 
an  Order  Directing  Holmes  Jones,  Attorney,  Respondent,  to  Pay  over 
Certain  Money. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Russo-Chinese  Bank,  Respondent,  v.  Evans  R.  Dick  and  Others,  Appel- 
lants. Russo- Asiatic  Bank,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 


Second  Department,  ]\Iarch,  1912. 

Cathkrine  Sinclair,  Respondent,  v.  Sarah  F.  Sinclair,  Appellant, 
Impleaded  with  John  F.  Foley. 

Appeal  by  the  defendant  from  part  of  a  judgment  of  the  Special 
Term,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  16th 
day  of  May,  1911. 

Per  Curiam:  The  finding  that  the  deeds  were  procured  from  the  plain- 
tiff by  fraud  and  imposition  on  the  part  of  the  defendant  and  Green  is 
not  sustained  by  the  weight  of  the  evidence.  Hence,  the  conclusion  of 
law  and  judgment  so  far  as  based  on  such  finding  cannot  be  sustained. 
But  the  evidence  does  sustain  the  finding  that  the  plaintiff  did  not  under- 
stand or  comprehend  the  nature  and  purport  of  the  deeds,  and  never 
knowingly  or  voluntarily  executed  or  acknowledged  the  execution  of  the 
same.  Therefore,  the  judgment  is  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event,  unless  the  plaintiff  shall  within  twenty  days  stipulate 
to  modify  the  judgment  so  as  to  provide  that  the  several  deeds  are  void 
for  faUure  of  the  minds  of  the  parties  thereto  to  meet  for  the  execution 
thereof,  in  which  case  the  judgment  as  so  modified  is  affirmed,  without 
costs  of  this  appeal.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich, 
JJ.,  concurred.  Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  twenty  days  plaintiff  stipulate  to  modify  the 
judgment  so  as  to  provide  that  the  several  deeds  are  void  for  failure  of 
the  minds  of  the  parties  thereto  to  meet  for  the  execution  thereof,  in 
which  case  the  judgment  as  so  modified  is  affirmed,  without  costs  of  this 
appeal 
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In  the  Matter  of  the  Application  of  Charles  E.  Akin  and  Thoicas 
O'Brien,  Appellants,  for  an  Order  Directing  the  Custodian  of  Primary 
Records  to  Strike  Out  from  His  Records  Certain  Designations  of 
Candidates  for  Party  Nominations  and  for  Election  to  Party  Positions 
in  the  County  of  Putnam.    Asbury  C.  Townsend,  Respondent 

In  the  Matter  of  the  Application  of  Asbury  C.  Townsend,  as  Chairman 
of  the  Democratic  County  Committee,  Respondent,  for  an  Order  Direct- 
ing the  Custodian  of  Primary  Records  to  File  Certain  Designations  of 
Candidates  for  Party  Nominations  and  for  Election  to  Party  Positiona 
Samuel  B.  Crane,  Appellant. 

Elections— Tiotice  of  meeting  of  county  committee. 

Appeals  by  the  petitioners,  Charles  E.  Akin  and  another,  and  by  Samuel 
B.  Crane,  respectively,  from  orders  of  the  Special  Term,  entered  in  the 
otBce  of  the  clerk  of  Putnam  county  on  the  12th  day  of  March,  1912. 

Per  Curiam:  It  is  conceded  that  notice  of  the  meeting  of  the  Demo- 
cratic county  committee  for  the  purpose  of  designating  candidates  for 
party  nominations  was  not  served  upon  four  persons  originally  elected  as 
members  of  that  committee  as  required  by  the  Election  Law  relating  to 
nominations  and  primaries.  (Laws  of  1911,  chap.  891.)*  As  no  proceedings 
to  remove  the  persons  so  elected  as  members  of  such  committee  have  been 
taken,  as  required  by  section  40  of  said  law,t  they  were  entitled  to  such 
notice,  and  the  said  meeting  was  never  duly  organized.  Burr,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred;  Hirschberg,  J.,  dissented,  on  the 
ground  that  as  a  majority  of  the  committee  were  present  and  acted,  the 
failure  to  notify  the  four  members  of  the  meeting  may  be  disregarded  as 
an  informality.  In  the  first  proceeding  order  reversed  and  application 
granted,  without  costs.  In  the  second  proceeding  order  reversed  and 
application  denied,  without  costs. 

Samuel  Epstein,  Appellant,  v.  Hyman  Sussman  and  Others,  Defend- 
ants, Impleaded  with  Abraham  Epstein,  Respondent.  Edward 
Gribbon  &  Sons,  Limited,  Respondent 

Mortgage  —foreclosure  —  stay. 

Appeal  by  the  plaintiff  from  an  order  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  16th  day  of  November,  1911,  denying  a  motion 
to  vacate  an  order  staying  proceedings  on  the  part  of  the  plaintiff  herein 
directed  towards  the  obtaining  of  a  personal  Judgment  against  the  defend- 
ant Abraham  Epstein. 

Per  Curiam:  This  action  appears  to  be  brought  for  the  foreclosure  of  a 
mortgage  on  certain  real  estate,  and  the  complaint  ^eeks  to  obtain  a  defi- 
ciency judgment  against  certain  defendants,  including  the  defendant 
Abraham  Epstein.    The  said  defendant  is  now  bankrupt,  and  the  respond. 

*  See  Election  Law  (ConsoL  Laws,  chap.  17 ;  Laws  of  1909,  chap.  22),  §  47, 
added  by  Laws  of  1911,  chap.  891.— [Rep. 
t  Election  Law,  §  40,  added  by  Laws  of  1011,  chap.  891.  —  [Rkp. 
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ent  Edward  Gribbon  &  Sons,  Limited,  a  creditor  of  said  banlcrupt  and 
not  a  party  to  the  action,  obtained  from  the  Special  Term  in  Kings  county 
an  ex  parte  order  in  said  action,  restraining  and  staying  ail  proceedings  in 
the  action  "  directed  toward  obtaining  a  personal  judgment  against  Abra- 
ham Epstein."  The  plaintiff  moved  at  Special  Term  for  an  order  vacating 
and  setting  aside  such  ex  parte  order,  which  motion  was  made  on  notice 
to  the  creditor,  Edward  Gribbon  &  Sons,  Limited,  and  after  a  hearing  the 
motion  was  denied.  As  no  grounds  are  disclosed  in  the  papers  on  appeal 
for  the  granting  of  the  ex  parte  order  or  for  the  refusal  to  vacate  it,  and  as 
the  sole  respondent,  the  creditor  at  whose  instance  the  stay  was  granted, 
has  not  appeared  on  the  hearing  of  the  appeal  or  presented  a  brief,  it  would 
seem  proper  that  the  order  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  vacate  the  ex  parte  order  granting  the  stay  be 
granted,  with  costs.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich, 
JJ.,  concurred.  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  to  vacate  the  ex  parte  order  granted,  with  costs. 


William  H.  Coonan,  Respondent,  v.  Hamburg- American  Packkt 
Company,  Appellant.    (Appeal  No.  1.) 

Appeal  by  the  defendant  from  two  orders  of  the  Special  Term,  entered 
in  the  oflOiee  of  the  clerk  of  the  county  of  Kings  on  the  17th  day  of  October 
and  the  14th  day  of  November,  1911,  respectively. 

Per  Curiam:  While  the  position  of  the  defendant  may  be  technically 
correct,  in  view  of  the  fact  that  the  amended  complaint  has  been  served, 
has  been  demurred  to,  and  that  an  appeal  from  the  decision  upon  that 
demurrer  is  now  pending  before  this  court,  the  questions  involved  on  this 
appeal  are  academic.  Substantial  justice  may  be  accomplished  by  affirm- 
ing the  orders  reviewed  by  this  appeal,  without  costs.  If  defendant  shall 
within  five  days  procure  a  retaxation  of  costs,  as  directed  by  Mr.  Justice 
Garretson,  and  if  within  five  days  thereafter  the  amount  of  such  costs  is 
not  paid  by  plaintiff  to  defendant,  application  may  be  made  by  defendant 
to  the  Special  Term  to  stay  all  proceedings  in  this  a(*.tion,  or  to  dismiss 
the  complaint,  as  it  may  be  advised.  Jenks,  P.  J.,  Burr,  Thomas,  Carr 
and  Woodward,  J  J.,  concurred.  Orders  affirmed,  without  costs,  in  accord- 
ance with  the  provisions  of  opinion. 


Lena  Berman,  an  Infant,  by  Abraham  Berman,  Her  Guardian  ad  Litem, 
Respondent,  v.  Automatic  Vending  Company,  Appellant. — Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present — Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Joseph  Bloch,  Appellant,  v.  James  Macbeth  and  Others,  Respondents.— 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Woodward  and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

Hyman  Cohen,  Appellant,  v.  Louis  Loketz  and  Joseph  B.  Finkel, 
Respondents,  Impleaded  with  David  Zubuloff  and  Mina  Basin,  Defend- 
ants.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No 
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opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ., 
concurred. 

Alfred  P.  Delcambre,  Sr.,  Appellant,  v.  Marie  H.  Delcambre  and  Others, 
Defendants,  Impleaded  with  the  City  of  Mount  Vernon,  Respondent. — 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Grand  Lodge,  Knights  of  Pythias,  Eastern  and  Western  Hemispheres  of 
the  State  of  New  York,  Incorporated,  Respondent,  v.  John  E.  Myers, 
Incorrectly  Described  as  '*  James  E.  Myers,"  Chancellor  Commander  of 
Excelsior  Lodge  No.  6  of  the  Knights  of  Pythias,  Consisting  of  More  than 
Seven  Members,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  Burr,  Thomas,  Carr  and 
Woodward,  JJ.,  concurred. 

Frank  W.  Hebbard,  Respondent,  v.  New  York  and  Queens  County  Rail- 
way Company,  Appellant. — Judgment  and  order  of  the  County  Court  of 
Queens  county  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Anthony  Huber,  Appellant,  v.  Joseph  Marinaccio  and  Others,  Respond- 
ents.—  Judgment  of  the  County  Court  of  Kings  county  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich, 
JJ.,  concurred. 

Selma  M.  Laarson,  as  Administratrix,  etc.,  of  Alexander  Laarson, 
Deceased,  Respondent,  v.  Julia  E.  Cameron,  Doing  Business  under  the 
Trade  Name  of  **A.  S.  Cameron  Steam  Pump  Works,"  Appellant.— 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Hirschberg,  Woodward  and  Rich,  JJ.,  concurred;  Burr,  J.,  dissented  ui>on 
the  ground  (1)  that  a  finding  that  other  and  different  appliances  than  those 
furnished  by  defendant  for  shifting  belts  were  in  common  and  general  use 
in  connection  with  such  machinery  as  was  here  employed,  is  against  the 
weight  of  the  evidence,  and  (2)  upon  the  further  ground  that  plaintiflTs 
intestate  assumed  the  risk  of  the  employment. 

The  People  of  the  State  of  New  York  ex  rel.  Frederick  MassoUes  and 
Katherina  Massolles,  AppeUants,  v.  Joseph  P.  Hennessy  and  Others,  Com- 
posing the  Board  of  Assessors  of  the  City  of  New  York,  Respondents. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the  opinion 
of  Mr.  Justice  Kapper  at  Special  Term.  (Reported  in  74  Misc.  Rep.  166.) 
Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Hyman  Quartln,  Appellant,  v.  Samuel  Goldstein  and  Others,  Respond- 
ents.—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

Frank  L.  Wing,  Respondent,  v.  Samuel  F.  Edmead,  Appellant. —  Judg- 
ment and  order  of  the  County  Court  of  Kings  county  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich,  JJ., 
concurred. 

Thomas  Beirne,  Respondent,  v.  Joseph  Ravitch  and  Others,  Appellants. 
—  Motions  for  reargument  or  for  leave  to  appeal  to  the  Coiurt  of  Appeals 
denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 
and  Woodward,  J  J. 
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George  M.  Clyde,  Appellant,  v.  Brookl3m  Union  Elevated  Railroad  Com- 
I>any,  Respondent. —  Motions  denied,  without  oosta  Present — Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  J  J. 

Mary  Davies,  Plaintiff,  v.  Bamet  Teplisky  and  Others,  Defendants. 
Elizabeth  M.  Brooks,  Appellant,  v.  Joseph  Znckert,  Respondent.— Motion 
to  resettle  order  granted,  without  costs.  Present — Jenks,  P.  J.,  Hirsch- 
berg, Thomas,  Carr  and  Woodward,  J  J. 

Robert  Dooling,  an  Infant,  by  Agnes  Dooling,  His  Guardian  ad  Litem, 
Appellant,  v.  The  City  of  New  York,  Respondent.— Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied,  without  costs.  Present — Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  J  J. 

Mary  C.  Flynn  and  Others,  Appellants,  v.  John  C.  Judge,  Respondent. 
— Motion  to  resettle  order  granted,  without  costs.  Present  —  Jenks,  P.  J. , 
Hirschberg,  Thomas,  Carr  and  Woodward,  JJ. 

John  J.  Gordon,  Respondent,  v.  Law  Reporting  Company,  Appellant. — 
Motions  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  J  J. 

In  the  Matter  of  the  Mechanic's  Lien  FUed  by  Keshin,  Blitstein  &;  Com- 
pany against  Beckerman  Construction  Company,  etc. —  Appeal  dismissed, 
with  ten  dollars  costs  and  disbursements.  Present — Jenks,  P.  J.,  Hirsch- 
berg, Thomes,  Carr  and  Woodward,  J  J. 

In  the  Matter  of  the  Application  of  Leo  J.  Lambert  for  Admission  to 
the  Bar. —  Application  granted.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  J  J. 

In  the  Matter  of  the  Application  of  the  Village  of  Bronzville  for  a  Writ 
of  Certiorari  Directed  to  Frank  W.  Stevens  and  Others,  as  Commission- 
ers, etc.,  to  Compel  Acceptance  by  The  New  York  Central  and  Hudson 
River  Railroad  Comi>any  of  Notice  of  Appeal,  etc. —  Motion  to  compel 
acceptance  of  notice  of  appeal  denied,  without  costs.  Present  —  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  J  J. 

In  the  Matter  of  Jennie  Perkins  Williams,  an  Alleged  Incompetent  Per- 
son.—-Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  J  J. 

The  Long  Island  Railroad  Company,  Respondent,  v.  Mary  T.  Mulry  and 
Others,  Appellants. —  Motion  denied,  without  costs.  Present  —  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  J  J. 

Nicolina  Macioce,  as  Administratrix,  etc..  Appellant,  v.  William  A. 
Johnston,  Respondent. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  without  costs.  Present — Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 
and  Woodward,  J  J. 

Daniel  McMullen,  Respondent,  v.  John  Arbuckle  and  Another,  Appel- 
lants.—  Motion  for  reargument  or  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  JJ. 

Herman  J.  Meyers,  Respondent,  v.  North  American  Watch  Company, 
Appellant.—  Motion  granted,  without  costs,  and  order  modified  by  strik- 
ing out  the  provision  for  a  new  trial  Present —Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  J  J. 
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Richard  H.  Murphy,  Appellant,  v.  ' 
Respondents,  Impleaded  with  J.  F. 
Motion  to  dismiss  appeal  granted,  w 
Hirschberg,  Thomas,  Carr  and  Woodv 

Fanny  B.  Newbery,  Appellant,  v.  Jo 
ner.  Respondents. —  Motion  denied  on  c 
lars  costs,  perfect  her  appeal,  place  the 
endar,  and  be  ready  for  argument  ^ 
granted,  with  ten  dollars  costs.  Pr 
Thomas,  Carr  and  Woodward,  J  J. 

Ignacio  Caligola  Pennica,  Respondei 
Western  Railroad  Company,  Appellant 
without  costs.  Present  —  Jenks,  P.  J 
Woodward,  JJ. 

Fred  J.  Pollock,  Respondent,  v.  Q 
Appellant. —  Motion  granted,  without 
Hirschberg,  Thomas,  Carr  and  Woodwi 

The  People  of  the  State  of  New  York  < 
ent,  V.  Daniel  Moynahan,  as  Collector  < 
City  of  New  York,  Appellant. —  Motion 
Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 

Edward  A.  Richards,  Respondent,  v.  1 
Motion  for  leave  to  appeal  to  the  Court 
Present— Jenks,  P.  J.,  Hirschberg,  Th 

John  D.  Stem,  Respondent,  v.  Benjj 
Motion  granted,  without  costs.  Prej 
Thomas,  Carr  and  Woodward,  JJ. 

William  E.  White,  Respondent,  v. 
Appellants. —  Motion  for  reargument 
Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr 

Alexander  G.  Whitelaw,  as  Trustee,  et 
and  Another,  Respondents. —  Motion  de 
that  appellant  within  twenty  days  perf 
the  next  calendar  and  be  ready  for  ar 
motion  granted,  with  ten  dollars  costt 
berg,  Thomas,  Carr  and  Woodward,  J  J. 

Frederick  Winckler  and  Another,  a 
Louis  Winckler,  Individually  and  as  E 
for  leave  to  appeal  to  the  Court  of  Appe; 
—  Jenks,  P.  J.,  Hirschberg,  Thomas,  Ca 

John  Callahan,  Appellant,  v.  Andrew 
ents. — Judgment  dismissing  plaintiff's  c 
that  the  questions  of  defendants'  neglig 
contributory  negligence  were  questions 
the  jury;  and  upon  the  stipulation  of  th 
favor  of  the  plaintiff  is  reinstated  an< 
thereon,  with  costs  to  plaintiff  appellant 
court.    Jenks,  P.  J.,  Hirschberg,  Burr,  W 
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Reinhold  W.  Daust,  Respondent,  v.  Fred  Figge,  Appellant.— Judgment 
and  order  of  the  County  Court  of  ELings  county  reversed  and  new  trial 
ordered,  costs  to  abide  the  event,  for  error  in  the  rulings  of  the  court  at 
folios  72-75.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ., 
concurred. 

Louis  Davis,  an  Infant,  by  Gus  Davis,  His  Guardian  ad  Litem,  Respond- 
ent, V.  The  City  of  New  York,  Appellant. —  Order  affirmed,  with  costs. 
No  opinion.  Hirschberg,  Woodward  and  Rich,  JJ.,  concurred;  Jenks, 
P.  J.,  and  Burr,  J.,  dissented. 

John  Deis,  Respondent,  v.  Theodore  B.  Bohr,  Appellant. — Judgment 
and  order  of  the  County  Court  of  Rockland  county  unanimously  affirmed, 
with  costs.  No  opinion.  Present — Jenks,  P.  J.,  Burr,  Thomas,  Carrand 
Woodward,  JJ. 

John  J.  Donohue,  Respondent,  v.  Theophilus  Gilman,  Appellant. — 
Judgment  of  the  County  Court  of  Kings  county  unanimously  affirmed, 
with  costs.  No  opinion.  Present— Jenks,  P.  J.,  Hirschberg,  Burr, 
Woodward  and  Rich,  J  J. 

William  W.  Hannan,  Respondent,  v.  Florence  A.  McCain,  Api>ellant. — 
Judgment  and  order  of  the  County  Court  of  Westchester  county  reversed 
and  new  trial  ordered,  costs  to  abide  the  event,  for  error  in  the  ruling  on 
the  questions  of  evidence  presented  at  folio  48.  Jenks,  P.  J.,  Burr, 
Thomas  and  Carr,  JJ.,  concurred;  Hirschberg,  J.,  dissented. 

In  the  Matter  of  the  Application  of  Lillie  B.  Cornish,  Respondent,  for 
the  Appointment  of  Commissioners  to  Assess  the  Damages  to  Her  Prop- 
erty, Resulting  from  a  Change  of  Grade  of  Broadway  and  Voorhis  Avenue 
in  the  Village  of  South  Nyack,  Rockland  County,  N.  Y.,  Appellant.— 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenl^s,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Ellen 
Haggerty,  Decefused,  etc.— Appeal  dismissed  by  default,  with  costs. 
Jenks,  P.  J.,  Hirschberg,  Thomas,  Carrand  Woodward,  JJ.,  concurred. 

William  H.  Mohrmann,  an  Infant,  by  Minnie  L.  Scharff,  His  Guardian 
ad  Litem,  Respondent,  v.  Metropolitan  Hotel  Supply  Company,  Appel- 
lant.— Judgment  and  order  unanimously  affirmed,  with  costs.  No  opin- 
ion.   Present— Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Florence  E.  Moore,  Appellant,  v.  The  City  of  New  York,  Respondent.— 
Order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich,  J  J. 

John  Muller,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.    Present — Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Michael  Calabrese, 
Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Westchester 
county  reversed  for  error  in  the  reception  of  evidence  to  prove  the  gen- 
eral reputation  of  the  house  {People  v.  Mauch^  24  How.  Pr.  276;  People  v. 
Eulett,  15  N.  Y.  Supp.  630,  631),  and  new  trial  ordered.  Jenks,  P.  J.,  Burr, 
Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Metta  Schroeder,  Respondent,  v.  George  H.  Young,  Jr.,  and  Frederick 
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Plage,  Composing  the  Firm  of  Young  &  Plage,  Defendants,  Impleaded  with 
Peoples  Surety  Company  of  New  York,  Appellant. — Judgment  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Hirschberg,  Burr, 
Thomas,  Woodward  and  Rich,  JJ. 

Michael  Schuhman,  an  Infant,  by  George  Schuhman,  His  Guardian  ad 
Litem,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company,  Respond- 
ent.—  Order  setting  aside  verdict  and  granting  new  trial  unanimously 
afflirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Burr,  Thomas  and  Carr,  JJ. 

Town  of  Pelham,  Appellant,  v.  John  M.  Shinn,  Respondent. —  Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg, 
Woodward  and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

The  Trust  Company  of  America,  Plaintiff,  v.  Constance  C.  Gtexrison, 
and  Conde  Nast,  as  Trustee,  Appellants,  Impleaded  with  Sophie  Marchai? 
La  Grave,  Resi)ondent,  and  William  R  Garrison  and  Others,  Defendants. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

The  Trustees  of  the  Freeholders  and  Commonalty  of  the  Tow^n  of  Brook- 
haven,  Resx>ondent,  v.  The  Port  Jefferson  Milling  Company,  Api>ellant— 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Burr,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred. 

Joseph  Biehl,  Respondent,  v.  The  Erie  Railroad  Company,  Appellant.— 
Motions  denied,  without  costs.  Present  —  Hirschberg,  Burr,  Thomas, 
Carr  and  Woodward,  JJ. 

August  Bohnhoff,  Respondent,  v.  Henry  C.  Fischer,  Impleaded,  etc, 
Appellant. —  Motion  to  resettle  order  granted,  without  costs.  Present  — 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ. 

Zealey  Cohen,  by  His  Guardian  ad  Litem,  Respondent,  v.  New  York 
Times  Company,  Appellant. —  Motion  so  far  as  it  asks  leave  to  file  brief  on 
appeal  granted,  without  costs;  otherwise  denied.  Present  —  Hirschberg, 
Burr,  Thomas,  Carr  and  Woodward,  JJ. 

Antonia  Di  Napoli,  as  Administratrix,  etc.,  Appellant,  v.  Edward  F. 
Lathrop  and  Another,  Respondents. —  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted,  without  costs.  Present  —  Hirschberg,  Burr, 
Thomas,  Carr  and  Woodward,  JJ. 

Daniel  B.  McCoy,  Respondent,  v.  Gas  Engine  and  Power  Company  and 
Another,  Respondent.  Joseph  A.  Flannery,  Appellant. — Motion  denied, 
without  costs,  on  the  ground  that  the  same  is  prematurely  made.  Pres- 
ent—  Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  John  E.  Schultz, 
Appellant. —  Motion  for  leave  to  appeal  to  the  Coiu-t  of  Appeals  denied, 
without  costs,  on  the  ground  that  x>ermission  is  unnecessary.  Present  — 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

Michael  J.  Dady,  Respondent,  v.  The  City  of  New  York,  Appellant.— 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Hirschberg,  Tliomas,  Woodward  and  Rich,  J  J. 

In  the  Matter  of  the  Application  of  Mauritz  W.  Hoglund,  Respondent, 
to  Compel  William  H.  Griffin,  an  Attorney,  Appellant,  to  Pay  over  Funds. 
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—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

In  the  Matter  of  the  Protest,  etc.,  against  the  Petition  Filed  by  George 
W.  Salter  and  Others,  etc.— Order  affirmed,  without  costs.  No  opinion. 
Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

In  the  Matter  of  the  Objections  of  Charles  E.  Smith  to  the  Independent 
Democratic  Certificate,  Filed  under  the  Emblem  of  *' Sunrise  over  the 
Horizon,"  etc. —  Order  affirmed,  without  costs.  No  opinion.  Hirschberg, 
Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Leonard  Crozier,  Relator,  v. 
William  F.  Baker,  as  Police  Commissioner  of  the  Police  Department  of  the 
City  of  New  York,  Respondent. — Writ  of  certiorari  dismissed  and  deter- 
mination of  respondent  dismissing  relator  from  the  police  force  of  the  city 
of  New  York  confirmed,  with  fifty  dollars  costs  and  disbursements.  No 
opinion.    Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich,  JJ.,  concurred. 

The  Sentinel  Printing  Company,  Respondent,  v.  William  N.  Marcy, 
Defendant,  Impleaded  with  James  H.  S.  Fair,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Isaac  Slater,  Appellant,  v.  Michaelino  Shimko,  Respondent. —  Order 
affirmed  by  default,  with  ten  dollars  costs  and  disbursements.  Hirsch- 
berg, Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Town  of  Oyster  Bay,  Respondent,  v.  Emil  J.  Stehh,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Emma  Von  Munchow,  Respondent,  v.  Eliza  A.  Morton,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  and  motion 
denied,  without  costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas, 
Carr  and  Woodward,  JJ.,  concurred. 

In  the  Matter  of  Maurice  F.  Propping,  an  Attorney. — These  proceed- 
ings will  be  dismissed  provided  that  the  attorney  within  ten  days  pay, 
without  conditions  by  him,  $125  (conceded  by  him  to  be  due  and  which  he 
has  previously  offered  to  pay),  without  prejudice  to  the  respective  claims 
of  the  parties  against  each  other.  By  this  decision  the  court  does  not 
intend  any  reflection  upon  the  good  faith  or  integi'ity  of  the  attorney. 
Hirschberg,  Burr,  Carr  and  Woodward,  JJ.,  concurred;  Thomas,  J.,  is 
of  opinion  that  the  |125  should  be  paid  unconditionally,  without  prejudice 
as  to  the  balance;  that  the  matter  should  not  be  determined  in  this  pro- 
ceeding, which  should  be  dismissed. 

In  the  Matter  of  the  Appeal  by  the  Village  of  Bronxville,  Appellant, 
from  a  Decision  and  Determination  of  the  Public  Service  Commission, 
etc.,  of  a  Petition  of  the  New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent,  as  to  the  Elimination  of  a  Grade  Crossing  in 
Said  Village,  etc. —  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Woodward,  J  J. 

In  the  Matter  of  Henry  L.  Preston,  Respondent,  v.  Jacob  Tuck,  Appel- 
lant.—  Motion  for  leave  to  present  the  appeal  upon  the  original  stenog- 
rapher's minutes  and  the  exhibits,  denied,  without  costs.    Motion  for 
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stay  denied,  without  costs,  on  condition  that  the  respondent  file  a  bond 
to  secure  the  appellant  in  the  sum  of  $1,500,  and  thereupon  the  appellant 
deliver  to  the  respondent  all  papers  and  documents  upon  which  appellant 
asserts  a  lien,  execute  all  necessary  consents  to  the  payment  of  all  moneys 
belonging  to  the  respondent  which  are  withheld  on  account  of  any  asserted 
lien;  all  without  prejudice  to  the  lien,  if  any.  Otherwise,  motion  for  stay 
granted,  with  ten  dollars  costs.  Present— Jenks,  P.  J.,  Thomas,  Carr, 
Woodward  and  Rich,  JJ. 

In  the  Matter  of  the  Application  of  Gheorge  H.  Rice,  for  Admission  to 
the  Bar. —  Application  granted.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Giuseppe  Elefanto, 
Appellant. —  Motion  denied,  on  condition  that  the  appellant  perfect  his 
appeal  forthwith,  place  the  case  on  the  calendar  and  be  ready  for  argu- 
ment when  reached;  otherwise,  motion  granted.  Present — Jenks,  P.  J., 
Thomas,  Carr,  Woodward  and  Rich,  JJ. 

Fred  J.  Taber,  Respondent,  v.  The  City  of  New  York,  Appellant.— 
Motion  denied,  without  costs.  Present — Jenks,  P.  J.,  Hirschberg, 
Thomas,  Carr  and  Woodward,  JJ. 

Henry  H.  Creighton,  Respondent,  v.  Carlson  Automobile  Company, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Ruth  FoUinsby,  an  Infant,  by  Olivia  Follinsby,  Her  Guardian  ad 
Litem,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company,  Respond- 
ent.— Judgment  and  order  unanimously  affirmed,  with  costs.  No  opin- 
ion. Present  — Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  JJ. 

Bertha  Fox  and  Pauline  Lewkowitz,  Api>ellants,  v.  Ella  B.  Bainbridge, 
as  Executrix,  etc.,  of  Maria  Louise  Beeckman,  Deceased,  Known  Also  as 
Louise  M.  Beeckman,  and  Others,  Defendants,  Impleaded  with  Thomas  H. 
Beeckman,  Respondent. —  Judgment  and  order  of  the  County  Court  of 
Kings  county  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Hirsch- 
berg, Woodward  and  Rich,  JJ.,  concurred;  Burr,  J.,  not  voting. 

The  People  of  the  State  of  New  York  ex  rel.  Henry  W.  Bavendam, 
Relator,  v.  William  F.  Baker,  as  Police  Commissioner  of  the  City  of  New 
York,  Respondent. —  Determination  annulled  as  contrary  to  the  weight  of 
evidence,  and  relator  reinstated,  with  fifty  dollars  costs  and  disbursement's. 
Jenks,  P.  J.,  Hirschberg  and  Carr,  JJ.,  concurred;  Thomas  and  Rich,  JJ., 
voted  for  confirmation. 

Henry  Hirschberg,  Respondent,  v.  John  L.  Kruger,  Appellant.— We 
think  that  the  Special  Term  should  have  relieved  the  defendant  from  his 
default,  which  was  due  to  excusable  inadvertence,  and  that  the  defendant 
should  have  a  hearing  upon  the  merits  as  presented  by  the  record.  The 
order  is  reversed,  without  costs,  and  the  motion  to  open  the  default 
granted,  upon  payment  of  ten  dollars  costs  and  plaintifTs  disbursements 
on  account  of  the  entry  of  Judgment  and  the  proceedings  thereon.  The 
Judgment  must  stand  as  security,  or  in  lieu  thereof  the  defendant  may  file 
within  ten  days  a  proper  bond  to  secure  the  plaintiff.    The  motion  for  a 
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stay  is  dismissed,  without  costs.    Jenks,  P.  J.,  Carr  and  Woodward,  J  J., 
concurred;  Thomas,  J.,  dissented. 

Home  Trust  Company  of  New  York,  Besx)ondent,  v.  Georgia  L.  Collins 
and  Others,  Defendants,  Impleaded  with  Orlando  S.  Richards  and  Others, 
Appellants. — Judgment  afidrmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Hirschberg,  Burr, Woodward  and  Rich,  JJ.,  concurred. 

Caleb  J.  S.  Horton,  Respondent  v.  Carlo  Petrillo,  Jr.,  Also  Known  as 
Carlo  Petrillo,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Wood  ward  and 
Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  the  New  York,  Westchester  and 
Boston  Railway  Company,  Respondent,  to  Acquire  Title  to  Real  Proi)erty 
of  Selina  Weeks,  Appellant.— Order  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Abraham  Lachmann  and  Jacob  Lachmann,  Respondents,  v.  The  People 
of  the  State  of  New  York  and  Others,  Defendants,  Impleaded  with  Kate 
M-  Brookfleld,  Appellant.— Pinal  judgment  and  order  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and 
Rich,  JJ.,  concurred. 

James  McGough,  Resx)ondent,  v.  The  City  of  New  York,  Api)ellant.— 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present — Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Rich,  J  J. 

Rodman  J.  Pearson,  Appellant,  v.  William  L,  Reed  and  "  Mary"  Reed, 
Wife  of  WiUiam  L.  Reed,  the  Name  **Mary"  Being  Fictitious,  Respond- 
ents.—  Judgment  reversed,  without  costs,  and  case  remitted  to  the  Special 
Term  for  formal  decision.  No  opinion.  Jenks,  P.  J.,  Hirschberg,  Burr, 
Woodward  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Daniel  Merritt, 
Appellant. — Judgment  of  conviction  of  the  County  Court  of  Westchester 
county  reversed  and  new  trial  ordered,  for  errors  committed  on  the  trial, 
as  shown  at  folios  40,  79  and  100  of  the  record.  Thomas,  Carr  and  Rich, 
JJ.,  concurred;  Jenks,  P.  J.,  and  Hirschberg,  J.,  dissented,  ux)on  the 
ground  that  the  errors  were  not  capital. 

The  People  of  the  State  of  New  York  ex  rel.  Charles  E.  Victory,  Jr., 
Respondent,  v.  Allen  N.  Spooner,  as  Conmiissioner  of  the  Department  of 
Docks  and  Perries  of   the  City  of  New  York,  Appellant. —  Final  order 
affirmed,  with  costs.    No  opinion.    Jenks,  P.  J.,  Hirschberg,  Burr,  Wood 
ward  and  Rich,  JJ.,  concurred. 

Ingefrid  Ramstrom,  Plaintiff,  v.  Barnes  Manufacturing  Company  and 
John  Magner,  Defendants. — Plaintiff's  exceptions  overruled,  and  judg- 
ment directed  for  the  defendants,  dismissing  the  complaint,  with  costs,  on 
the  ground  that  there  is  no  proof  in  the  record  that  the  driver  of  the 
truck  in  question  was  in  the  employment  of  the  defendants.  Jenks,  P.  J., 
Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred, 

Harry  C.  Schlappendorf,  Respondent,  v.  American  Railway  Traffic  Com- 
pany, Appellant. —  Order  affirmed,  without  costs.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Lamar  B.  Seeley,  Appellant,  v.  Andrew  B.  Hammond,  Respondent. — 
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Judgment  and  order  afltaned,  with  costs.  No  opinion.  Jenks,  P.  J., 
Hirschberg,  Burr  and  Woodward,  JJ.,  concurred;  Rich,  J.,  dissented. 

William  B.  Ware  and  Others,  Respondents,  v.  Isabel  Hicks  and  Evelyn 
Weed,  Appellants.— Judgment  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  JJ.,  concurred. 

Charles  H.  Webb,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Ck>m- 
pany,  Respondent. —  Judgment  reversed  and  new  trial  granted,  costs  to 
abide  the  event,  upon  the  ground  that  the  issues  should  have  been  sub- 
mitted to  the  jury.  Thomas,  Garr  and  Rich,  JJ.,  concurred;  Jenks,  P.  J., 
and  Hirschberg,  J.,  dissented. 

Frank  W.  Hebbard,  Respondent,  v.  New  York  and  Queens  County  Rail- 
way Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  without  ocjsts.  Present  —  Hirschberg,  Burr,  Thomas, 
Carr  and  Woodward,  J  J. 

In  the  Matter  of  Effingham  L.  Holywell,  an  Attorney. —  Motion  granted. 
Eugene  Lamb  Richards,  Jr.,  appointed  referee,  and  Conrad  S.  Keyes 
appointed  as  attorney  to  prosecute.  Present — Hirschberg,  Burr,  Thomas, 
Carr  and  Woodward,  JJ. 

In  the  Matter  of  Joseph  Martin,  an  Attorney. —  Motion  granted.  Pres- 
ent—  Hirschberg,  Burr,  Thomas,  Carr  and  Woodward,  J  J. 

Siegmund  Nathan,  Respondent,  v.  William  H.  Woolverton,  as  Presi- 
dent of  the  New  York  Transfer  Company,  Appellant.— Motions  denied, 
without  costs.  Present — Hirschberg,  Burr,  Thomas,  Carr  and  Woodward, 
JJ. 

William  H.  Coonan,  Respondent,  v.  Hamburg-American  Packet  Com- 
pany, Appellant.  (Appeal  No.  8.)  —  Interlocutory  Judgment  affirmed, 
with  costs,  with  leave  to  defendant  to  answer  within  twenty  days.  No 
opinion.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and  Rich,  JJ., 
concurred. 

Michele  de  Cristofano,  Respondent,  v.  Alfonso  Risolo  and  Rosa  Risolo, 
His  Wife,  Appellants. — Judgment  ajid  order  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  J  J., 
concurred. 

William  K.  Dickerson,  Respondent,  v.  Philip  M.  Musica,  Appellant. — 
Appeal  dismissed,  with  costs,  on  the  authority  of  Loper  v.  Wading  River 
Realty  Co.  (143  App.  Div.  167).  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ.,  concurred. 

Pietro  Dilluvio,  Respondent,  v.  New  York  and  Queens  Clounty  Railway 
Company,  Appellant,  Impleaded  with  the  City  of  New  York.— Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present — 
Jenks,  P.  J.,  Hirschberg,  Burr,  Woodward  and  Rich,  J  J. 

Samuel  Felberbaum  and  Louis  Goldstein,  Respondents,  v.  Jacob  Bron- 
stein  and  Benjamin  Stern,  Appellants.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Hirschberg,  Burr,  Thomas,  Carr 
and  Woodward,  JJ.,  concurred. 

Daisy  Green,  Respondent,  v.  Albert  L.  Green,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 
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Charles  Hauserman,  Respondent,  v.  Henry  Weismann,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschberg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Robert  Hurley,  an  Infant,  by  Robert  J.  Hurley,  His  Guardian  ad  Litem, 
Appellant,  v.  Winant  B.,  Wardell,  Respondent. — Judgment  uni^iimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Hirschberg, 
Burr,  Thomas  and  Woodward,  J  J. 

Robert  J.  Hurley,  Appellant,  v.  Winant  B.  Wardell,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Hirschberg,  Burr,  Thomas  and  Woodward,  J  J. 

Aina  Johnson,  an  Infant,  by  Joel  Johnson,  Her  Guardian  ad  Litem, 
Respondent,  y.  The  Nassau  Electric  Railroad  Ck>mpany,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Carr  and  Woodward,  JJ.,  concurred;  Rich,  J.  taking  no  part. 

Norwegian  Lutheran  Trinity  Church  of  Brooklyn  and  Vicinity,  Appel- 
lant, Y.  Meyer  KrelsoYitch,  Respondent,  Impleaded  with  Patrick  H. 
Quinn,  as  Sheriff  of  Kings  County,  Defendant.— Judgment  rcYersed  and 
new  trial  granted,  costs  to  abide  the  eYent,  on  the  ground  that  the  eYi- 
dence  presented  by  the  plaintiff  was  sufficient  to  make  out  b.  prima  facie 
case.    Jenks,  P.  J.,  Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Fitzhugh  Smith,  Appellant,  y.  Thomas  P.  Peters  and  Others,  Doing 
Business  under  the  Firm  Name  and  Style  of  B.  Peters  &  Co.,  Respondents. 
—  Order  aifirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Hirschbefg,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Tomassina  dpila,  as  Administratrix,  etc.,  of  John  Spila,  Deceased, 
Respondent,  y.  The  New  York  Central  and  Hudson  RiYcr  Railroad  Com- 
pany, Appellant.— Judgment  and  order  reYersed«upon  reargument,  and 
new  trial  granted,  costs  to  abide  the  CYent,  on  the  ground  that  plaintiff  was 
guilty  of  contributory  negligence  as  matter  of  law.  Jenks,  P.  J. ,  Thomas, 
Carr  and  Rich,  JJ.,  concurred;  Woodward,  J.,  dissented. 

Charles  F.  Stehlin,  Respondent,  y.  The  City  and  County  Contract  Com- 
pany, Appellant. — Interlocutory  judgment  oYerruling  demurrer  affirmed, 
with  ten  dollars  costs,  with  leaYe  to  defendajit  to  withdraw  demurrer  and 
answer  the  complaint  within  twenty  days,  on  payment  of  costs  and  dis- 
bursements on  apx)eal,  as  well  as  the  costs  specified  in  the  interlocutory 
Judgment.  No  opinion.  Jenks,  P.  J.,  Thomas,  Carr,  Woodward  and 
Rich,  JJ.,  concurred. 

George  W.  Vroom,  Respondent,  y.  Arthur  C.  Nellis,  Api>ellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirsch- 
berg, Burr,  Thomas,  Carr  and  Woodward,  JJ.,  concurred. 

Elsa  Wittgren,  as  Administratrix,  etc.,  of  Nies  Bemhard  Wittgren, 
Deceased,  Respondent,  y.  Wells  Brothers  Company  of  New  York,  Appel- 
lant.— Judgment  and  order  rcYersed  and  new  trial  granted,  costs  to  abide 
the  eYent,  on  the  authority  of  Wittgren  y.  Wells  Brothers  Co.  (141  App. 
DiY.  698).  Jenks,  P.  J.,  Woodward  and  Rich,  JJ.,  concurred;  Burr,  J., 
concurred  in  the  result,  on  the  ground  that  the  Yerdict  is  contrary  to 
the  weight  of  cYidence;  Hirschberg,  J.,  dissented. 

App.  Div.— Vol.  CXLIX.       61 
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ACCOBD  AND  SATISFACTION. 

Action  to  recover  moneys  from  depositary. 
See  Bailmbxt. 

ACCOUNT  STATED. 

Action  to  recover  moneys  from  depositary. 
See  Bailment. 

ACCOTTNTINQ. 

Examination  of  defendant  before  trial 
See  DiscovBRY,  2. 

Effect  of  fraudulent  concealment  upon  limitation  of  action  at  law. 
See  Equity,  1. 

Action  for  contribution  by  x>artner  —  accounting  and  settlement  as 
defense. 

See  Partnership. 

Separately  stating  and  numbering  causes  of  action. 
See  FLE  ADINO,  7. 

ADVEBSE  POSSESSION. 

Computation  of  period. 
See  Partition,  1. 

AQENCY. 

See  Principal  and  Agent. 

ANNTTIiMENT. 

Former  husband  living  —  comity — decree  of  foreign  State  dissolving 
marriage  —  conflict  of  Judmient. 

See  Husband  and  wipe,  2. 

APPEAL. 

1.  When  decision  law  of  case  on  new  trial.  Where  on  an  appeal  from  a 
judgment  in  a  negligence  action  it  was  held  that  the  relation  of  master 
and  servant  did  not  exist  between  the  defendant  and  the  person  who  was 
responsible  for  the  accident,  it  is  the  law  of  the  case  on  a  new  trial  if  the 

Sroof  on  tliat  issue  is  substantially  the  same.    Casey  v.  Davis  &  Furher 
fachine  Co,,  423. 

2.  ^ect  of  affirmance  without  opinion.  An  afiteuance  by  the  Appel- 
late Division  of  an  order  vacating  an  order  is  not  a  decision  that  part  of 
the  opinion  of  the  court  below  was  correct,  if  other  grounds  existed  for 
vacatmg  the  order.     Uvalde  Asphalt  Paving  Co,  v.  City  of  New  York,  491. 

3.  Motion  for  leave  to  renew  motion  on  additional  papers.  An  applica- 
tion for  a  reargument  and  for  a  rehearing  of  a  former  application  for 
leave  to  reinstate  portions  of  an  answer  on  additional  papers  is  in  effect  a 
motion  for  leave  to  renew  the  motion  on  additional  papers  and  is  appeal- 
able.    City  of  New  York  v.  Montague,  No.  2,  601. 

4.  Order  denying  new  trial  —  absence  of  exceptions  —  weight  of  evidence 
—  theory  of  trial.  On  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial  the  Appellate  Division  may,  notwithstanding  absence  of  excep- 
tions, consider  the  weight  of  evidence  and  the  question  as  to  whether  the 
case  was  tried  upon  a  wrong  theory.    Spencer  v.  Hardin,  667. 

5.  Dismissal  of  complaint  — failure  to  except  "Where,  after  a  disagree- 
ment of  the  jury,  a  defendant  delayed  api>l3nng  for  a  dismissal  of  the 
complaint  and  an  order  of  dismissal  was  made  nearly  flfty  days  after 
triaL,  the  Appellate  Division  will  review  the  facts  on  an  appeal  by  the 
plaintiff  from  a  judgment  entered  on  an  order  of  dismissal,  although 
there  is  no  exception  to  the  order.  Shaferr.  New  York  Life  Insurance  Co.^ 
197. 
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6.  Reversal  of  Judgment  of  Justice^  8  Court  ^evidence  —  ^' impression^ 
of  witness,  A  j  udgment  of  a  Justice^s  Court  should  not  be  reversed  on  the 
sole  ground  that  the  justice  of  the  peace  refused  to  strike  out  testi- 
mony of  the  defendant  as  to  his  ^*  impression^'  relating  to  the  delivery  of 
certain  g^oods,  where  such  *  impression '*  was  derived  from  the  defendant's 
recollection  of  the  facts. 

If,  however,  an  *'  impression  ^  is  merely  an  inference,  or  is  not  derived 
from  a  recollection  of  the  facts  and  is  so  slight  as  to  render  it  probable 
that  it  may  have  been  derived  from  others,  or  may  have  been  some 
unwarrantable  deduction  of  the  witness'  own  mind,  it  is  not  admissible 
in  evidence.    Tichnor  BrotherSy  Incorporated^  v.  Barley,  871. 

Time  cannot  be  extended. 

Hamilton  v.  Mendham^  607. 

When  reargument  ordered  by  court. 

Central  Trust  Co,  v.  Manhattan  Trust  Co.,  94L 

Direction  of  proper  judf?ment  in  equity  suit. 
See  Corporation,  1. 

Review  of  discretion  of  trial  court. 
8ee  DAMAeBS. 

Action  against  attorney  for  negligence  —  evidence — damages  —  liability 
of  attorney  for  advising  client  to  testify  falsely. 
See  Dbcbdbn'ts  Estatb,  1. 

Inconsistent  findings. 
See  LiBN,  4. 

Negligence  —  new  trial  —  submission  of  case  on  erroneous  theory. 
See  NBGLiaBNGB,  6. 

Partition — reversal  on  specific  issue  —  when  judgment  in  action  of  eject- 
s  acfiudicata. 

See  PARTITION,  1. 


Evidence  in  record  on  former  appeal —judicial  notice  by  Appellate 
Division. 

See  Trial,  2. 

ASSIQNMENT. 
Assignment  of  stock  certificate ;— certificate  not  negotiable  instrument. 
See  Corporation,  4. 

Transfer  of  assets  by  debtor — assumption  of  debts  by  assignee  —  elec- 
tion of  creditor. 

See  Dbbtor  and  Crbditor,  2. 

Mechanic's  lien — priority. 
See  LiBN,  6. 

Action  to  recover  balance  due  on  pavinj?  contract— right  of  officers  of 
corporation  after  dissolution  to  assign  claim. 
See  Municipal  Corporation,  6. 

Right  of  assignee  of  moneys  due  bankrupt  to  intervene  in  action  by 
trustee  to  recover  the  same. 
See  Practicb,  8. 

Enforcement  of  trust — action  by  assignee  of  beneficiary. 
See  Trust,  3. 

ATTACHMENT. 

Bffect  of  Judgment  for  dtfendant— effect  of  stay —when  additional 
security  cannot  be  required.  Where  a  fined  judgment  is  rendered  in  favor 
of  a  defendant,  a  warrant  of  attachment  issued  against  it  in  the  action 
is  wholly  annulled,  unless  there  be  a  stay  of  proceedings  suspending  the 
annulment,  or  the  warrant  is  revived  by  the  reversal  or  vacating  of  the 
judgment. 

Hence,  after  final  judgment  for  the  defendant,  the  court  has  no  power 
to  require  the  plaintiff  to  give  further  security  for  damages  which  may  be 
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sastained  by  reason  of  the  attachment,  where  the  annuhnent  thereof 
has  not  been  suspended  as  aforesaid.  Flick  v.  Wyoming  Valley  Trust 
Co.,  646. 

Sufficiencv  of  moving  affidavits. 
Restrepo  v.  Jaramillo,  041. 

ATTORNEY  AND  CLIENT. 

IvQunction  restraining  payment  of  amount  in  controversy  —  execution 
—  sheriff — duty  to  hold  funds  —  liability  for  acts  of  deputies.  Conant, 
an  attorney,  was  enjoined  daring  the  pendency  oi  an  action  brought 
against  him  and  a  third  person  by  Casanova,  a  former  client,  or 
until  the  entry  of  an  order  of  the  court,  from  paving  over  to  the  code- 
fendant  or  any  other  person  the  sum  of  $5,000,  which  was  the  amount 
in  controversy.  While  Conant  was  so  enjoined  ah  attempt  was  made  to 
attach  the  sum  in  an  action  by  his  codefendant  against  Casanova  and 
another,  and  a  levy  was  made  upon  the  money  in  controversy  in  the 
possession  of  Conant.  Thereupon  Conant  filed  with  the  sheriff  a  copy 
of  the  injunction  order  and  notified  him  that  he  had  no  other  property 
subject  to  the  attachment.  Judgment  was  entered  in  the  first  action 
and  subsequently  the  plaintiff  recovered  judgment  in  the  second  action. 
The  sheriii  received  |5,000  from  Conant  under  the  first  judgment,  and 
when  execution  was  issued  upon  the  judgment  in  the  second  action 
Conant  notified  the  sheriff  in  writing  tnat  said  execution  could  not  be 
satisfied  out  of  funds  in  his  hands,  giving  the  same  reasons  as  in  his 
former  notice. 

Held^  that  Conant  should  not  be  compelled  to  pay  the  same  amount  a 
second  time  in  satisfaction  of  the  judgment  secured  while  he  was 
enjoined  from  paying  it  over  to  any  one;  that  his  notice  to  the  sheriff 
of  the  existence  of  the  injunction  ana  that  he  only  had  one  fund  belong- 
ing to  his  former  client  relieved  him  from  liability. 

It  was  the  duty  of  the  sheriff  to  have  held  the  fund  until  the  ownership 
thereof  could  be  determined. 

A  sheriff  is  charged  with  notice  of  matters  of  record  in  his  office  and  with 
the  acts  of  his  deputies. 

Even  though  a  sheriff  acts  through  different  deputies  in  two  actions,  his 
knowledge  and  responsibility  are  the  same.    Shea  v.  Conant^  688. 

Substitution  of  attorneys. 
Matter  of  Lesster,  988. 

Action  for  negligence. 

/See  Decedent's  Estate,  1. 

Construction  of  power  of  attorney. 
See  Insurance,  8. 

BAILMENT. 

Action  to  recover  moneys  from  depositary  —  eviderhce  not  showing 
accord  and  satisfaction—  account  stated.  Action  to  recover  a  balance  of 
moneys  deposited  with  the  defendants  to  be  accounted  for  by  them. 
Evidence  examined,  and  held,  insufficient  to  establish  an  accord  and 
satisfaction,  and  that  the  jury  would  have  been  justified  in  finding  that 
the  plaintiff  was  not  indebted  to  the  defendants. 

The  rendition  of  an  account  does  not  make  an  account  stated,  and  the 
failure  to  object  only  raises  a  presumption  which  may  be  rebutted  by 
proof  of  any  circumstances  tending  to  a  contrary  conclusion.  Kent  v. 
Wilson,  841. 

Pledge  of  jewel  by  agent  —  title  of  pledgee. 
See  Replevin. 

BANKING. 

When  notice  to  officer  of  trust  company  notice  to  corporation. 
See  Bills  and  Notes,  4. 

Section  814,  Banking  Law —  usury. 
See  Crime,  3. 

BANKBUPTCT. 

Transfer  of  assets  of  insolvent  corporation. 
See  Debtor  and  Creditor,  a. 
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Bankruptcy  of  mortgagor  —  appointment  of  receiver — rights  of  trustee 
in  bankruptcy  stay  —  remitting  action  to  Federal  court. 
iSee  MoRTGAaE,  1. 

Action  by  trustee  to  recover  money  due  on  contract -— right  of  bank 
rupt's  assignee  to  intervene. 
See  Practice,  3. 

BILL  OF  PABTICTJLABS. 

See  PiiEADiNa,  1. 

Specific  performance. 
See  Pleading,  4. 

When  bill  sufficient. 
See  Pi/EADING,  9. 

BILLS  AKD  NOTES. 

1.  Action  by  Twlder  —  deposit  with  holder  of  amount  of  note  by  indorser 
to  secure  collection — real  party  in  interest  Whether  as  between  an 
indorser  and  the  holder  of  a  note  the  latter  has  been  secured  or  paid  is 
no  concern  of  the  maker  in  an  action  on  the  note  beyond  the  inquiry 
whether  he  may  become  liable  to  different  persons  for  the  same  debt  and 
encounter  the  danger  of  paying  it  twice. 

The  holder  of  a  note  with  which  an  indorser  had  deposited  the  full 
amount  thereof  as  security  for  its  collection  may  maintain  an  action 
against  the  maker  thereof,  and  it  is  error  to  dismiss  the  complaint  on 
the  ground  that  plaintiff,  having  been  paid,  was  not  the  real  party  in 
interest.    People*s  National  Bank  v.  Rice^  18. 

2.  Purchase  of  draft  on  faith  of  statement  thai  afcceptance  was  secured 
—  general  assignment  by  drawer — failure  of  drawee  to  accept — equi- 
table right  of  payee  to  security — wTien  draft  works  assignment  ofpar- 
ticular  fund  —  submission  of  controversy— statement  of  facts.  Plain- 
ti£Fs  purchased  a  draft  on  a  drawee  in  the  Republic  of  France,  being 
induced  thereto  by  a  statement  of  the  drawers  that  the  drawee  had  prom- 
ised to  accept  the  draft  upon  the  security  of  another  draft  drawn  by  the 
same  parties  upon  a  drawee  in  Italy,  who  was  indebted  to  them  for 
goods  sold.  The  Italian  draft  weis  sent  to  the  drawees  in  France  and 
the  drawee  in  Italy  was  notified  thereof.  Before  the  French  draft  was 
presented  the  drawers  made  a  general  assignment  for  the  benefit  of  cred- 
itors, whereupon  the  drawees  in  France  refused  to  accept  and  returned 
the  Italian  draft  to  the  assignee  without  presenting  it  for  payment  in 
Italy.  Both  the  plaintiffs  and  the  assignee  made  claims  upon  the  debtor 
in  Italjr,  who  thereupon  paid  the  money  to  the  assignee  subject  to  a 
determination  as  to  the  plamtiffs^  right  thereto. 

Held,  that  in  equity  the  purchase  of  the  French  draft  upon  the  drawee's 

Sromise  to  accept  it,  coupled  with  the  drawer's  promise  to  secure  the 
rawee,  entitled  the  purchaser  to  the  promised  security  upon  the  failure 
of  the  drawees  to  accept; 

That  the  Italian  draft  upon  a  drawee  whom  the  plaintiffs  were  informed 
was  indebted  to  the  drawers  was  intended  as  security  and,  in  effect,  cre- 
ated a  lien  or  charge  upon  the  drawee's  debt: 

That  in  equitv  the  assignee  of  the  drawers  held  the  funds  received  from 
their  debtor  in  trust  for  the  plaintiffs,  who  were  entitled  thereto. 

While  a  draft  drawn  upon  the  general  credit  of  the  drawer  with  the  drawee 
does  not  operate  as  an  assignment  of  a  particular  fund,  even  though 
one  to  which  the  draft  is  to  be  charg^  is  indicated,  vet  where  it  is  the 
intention  of  parties  that  the  draft  shall  be  paid  out  of  a  particular  fund 
and  not  absolutely  and  at  all  events,  it  operates  as  an  assignment  of  the 
fund. 

On  a  submission  of  a  controversy  upon  an  agreed  statement  of  facts  the 
court  cannot  choose  between  conflicting  inferences  which  are  permissi- 
ble, but  must  confine  its  decision  to  the  facts  stated.  Muller  v.  Kling, 
176. 

3.  Action  by  executor  of  payee  against  maker— partial  defense^  bur- 
den  of  proof — parol  evidence  to  vary  terms  of  note.  Where,  in  an  action 
by  executors  against  the  makers  of  a  promissory  note  payable  to  the  plain- 
tiff's testatrix,  the  answer  alleges  as  a  partial  defense  that  at  the  time  of 
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the  ezeoation  of  the  note  the  payee  held  another  note  made  bv  the 
defendants,  the  amount  of  which  was  included  in  the  note  in  suit,  but 
upon  which  they  had  paid  a  sum  of  money  which  was  to  be  credited  on  the 
new  note,  the  burden  of  proving  the  partial  defense  is  upon  the  defendants. 
It  seemSj  that  an  oral  agreement  made  by  the  parties  at  the  time  of  the 
execution  of  a  promissory  note,  is  not  admissible  to  vary  the  terms  of  the 
note.    Orange  County  Trust  Co.  v.  MiUer,  292. 

4.  Transfer  after  maturity  — corporation-^ ultra  vires— 'accommoda' 
tion  paper  —principal  and  agent — wTien  notice  to  officer  of  trust  com-- 
pany  notice  to  corporation  — jrocte  not  showing  scheme  to  defraud  corpo- 
ration—wTien  treasurer  of  business  corporation  not  authorized  to  sign 
negotiable  paper  —  implied  authority,  when  question  of  fact.  Where  a 
promissory  note  is  transferred  after  maturity  the  maker  when  sued  by  the 
transferee  may  take  all  defenses  available  against  the  transferor. 

A  business  corporation  has  no  power  to  issue  or  indorse  for  the  accom- 
modation of  others  promissory  notes  in  which  it  has  no  interest. 

Where  the  note  of  a  corx)oration  made  for  the  accommodation  of  a  third 
person  is  transferred  after  maturity,  the  transferee  in  order  to  hold  the 
maker  must  show  that  his  transferor  was  a  holder  for  value  in  good  faith 
before  maturity. 

A  trust  company  which  at  the  instance  of  its  vice-president,  who  was  an 
active  member  of  its  investment  conmiittee,  accepts  a  promissory  note,  is 
chargeable  with  his  knowledge  that  it  was  made  by  a  business  corporation 
for  the  accommodation  of  a  third  person* 

The  rule  that  notice  to  such  officer  is  not  notice  to  his  corporation  if  he 
is  engaged  in  a  scheme  to  defraud  his  company  for  the  benefit  of  himself 
and  others,  does  not  obtain  where  it  appears  that  when  at  the  time  he 
induced  tiie  corporation  to  take  the  note  he  did  not  know  of  its  invalidity  as 
corporation  accommodation  paper. 

Evidence  in  an  action  upon  an  aoconmiodation  note  made  by  a  busi- 
ness corporation  examined,  and  held,  that  the  court  was  justified  in  find- 
ing that  although  an  officer  of  a  trust  company  having  induced  his  com- 
pany to  discount  the  notes,  afterwards  converted  the  proceeds  which  were 
to  go  to  an  indorsee,  he  had  no  previous  intention  to  defraud  his 
corporation. 

A  seems,  that  the  mere  fact  that  a  negotiable  instrument  is  signed  by 
an  officer  of  a  corx)oration  does  not  of  itself  prove  his  authority  to  issue 
the  instrument. 

The  by-laws  of  a  business  c>orporation  conferred  authority  only  on  its 
president  to  sign  negotiable  paper.  Evidence  examined,  and  held,  insuffi- 
cient to  show  a  waiver  of  the  by-law  so  as  to  give  the  treasurer  of  the  cor- 
poration implied  authority  to  sign  the  paper. 

Though  it  appears  that  the  treasurer  of  such  corporation  had  made 
other  notes  like  the  one  in  suit,  that  fact  alone  is  not  sufficient  to  charge 
the  corporation  with  liability  on  the  note  as  a  matter  of  law.  At  most 
the  acquiescence  of  the  corporation  in  the  signing  of  promissory  notes  by 
its  treasurer  contrary  to  the  by-laws  raised  a  question  of  fact  as  to  his 
authority  to  do  so.    Jacobus  v.  Jamestovm  Mantel  Co.,  866. 

5.  D^enses  —  fraud  of  payee  —  knowledge  of  transferee,  when  question 
for  Jury  —  credibility  of  witness.  Action  by  the  transferees  of  a  promis- 
sory note  against  the  maker  who  as  a  defense  alleged  that  the  payee  pro- 
cured the  execution  of  the  note  by  fraud,  of  which  the  plaintiffs  had 
knowledge  and  that  they  gave  no  consideration  for  the  transfer.  Evidence 
examined,  and  hsld,  that  the  question  as  to  whether  the  plaintiffs  were 
holders  in  due  course  should  have  been  submitted  to  the  jury  and  that 
the  direction  of  a  verdict  for  the  plaintiffs  was  error. 

In  such  action  testimony  by  the  transferees  as  to  the  consideration 
they  paid  for  the  note  is  not  conclusive  if  the  Jury  by  accepting  the  defend- 
ants testimony  might  deem  the  plaintiffs  unworthy  of  belief;  and  this 
is  so  although  the  credibility  of  a  party  is  no  longer  a  question  for  the 
jury  merely  on  account  of  his  interest.    Schwartz  v.  Goin,  496. 

6.  Replevin  to  recover  possession  of  notes— fraud  and  deceit  — con- 
tributory negligence  as  defense.  In  a  suit  for  replevin  to  recover  posses- 
sion of  three  notes  made  by  the  plaintiff  to  the  order  of  its  president  and 
by  him  indorsed  and  delivered  to  the  defendant  M.,  the  plaintiflTs  evi- 
dence tended  to  show  that  the  notes  were  delivered  to  M.  to  be  by  him 
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transferred  to  a  third  party,  ^hile  the  defendant's  evidence  tended  to 
show  that  the  notes  were  ^ven  to  M.  for  servicea  M.  indorsed  and 
delivered  two  of  the  notes  to  defendant  C,  who  claims  to  be  a  holder  in 
due  coarse  for  value.  Plaintiff  testified  that  M.  obtained  postession  of  the 
notes  by  fraud  and  deceit. 

Held,  that  under  the  evidence  a  judgment  awarding  C.  possession  of 
the  two  notes  should  be  affirmed  but  the  judgment  giving  defendant  M. 
possession  of  the  third  note  should  be  reversed! 

Ck>ntribatory  negligence  is  not  a  defense  to  an  action  for  fraud  and 
deceit. 

A  i>er8on  who  is  negligent  in  rei>osing  confidence  in  a  wrongdoer  is  not 
thereby  prevented  from  recovering  his  property  from  the  latter.  Hudson 
Iron  Co.  V.  Mershon,  556. 

7.  Pleading  —  hill  of  particulars  —  action  against  payee  a^s  indorser — 
lack  of  diligence  in  presenting  check  for  payment — burden  of  proof — 
hill  of  particulars  denied,  A  beuiik  which  has  received  a  check  drawn  on 
another  bank  and  has  credited  the  amount  to  the  account  of  the  payee 
who  withdrew  the  same,  and  which  seeks  to  hold  the  payee  as  an  inaorser 
after  the  dishonor  and  protest  of  the  check  is  under  the  burden  of  show- 
ing presentation  of  the  check  to  the  drawee  within  a  reasonable  time. 

Hence,  the  answer  of  such  indorser  alleging  that  the  plaintiff  did  not 
use  due  diligence  in  presenting  the  check  for  payment  raises  no  new 
issue,  and  he  will  not  be  compelled  to  give  a  bill  of  particulars  of  the 
defendant's  lack  of  diligence  or  to  make  his  answer  more  definite  and 
certain  in  that  respect.    Knickerbocker  Trust  Co,  v.  Miller,  686. 

BBIBEBT. 

Bribing  another  to  commit  perjury. 
See  Crimb,  2. 

BROKER. 

Action  for  commissions  —  agreement  to  secure  loan. 
See  Contract,  11. 

Agreement  to  carry  stock  for  customer. 
See  Contract,  13. 

Action  against  real  estate  broker — judgment  on  pleadings. 
See  Practice,  2. 

Insolvency  of  broker  selling  stock  on  the  exchange — rights  of  owner. 

See  PRINCIPAL  AND  AOENT,  4. 

Factor  and  broker  distinguished. 

See  Principal  and  Agbnt,  6. 

Action  for  commissions  upon  sale  of  bonds. 
See  Principal  and  Agent,  6. 

BTmOLART. 

Grand  larceny  ^  possession  of  property  as  evidence  of  guilt  —  refusal  of 
defendant  to  testify. 
See  Crime,  4. 

CARRIER. 

Interstate  commerce-- Carmack  amendment— liability  of  initial  car- 
rier for  loss— connecting  carrier— uniform  bill  of  lading— inspection 
of  property— refusal  of  consignee  to  accept  aoods  —  conversion.  Before 
the  passage  of  the  Carmack  amendment  to  tne  Hepburn  Act,  unless  an 
initial  carrier  hy  contract  agreed  othervnse,  its  liability  for  goods  received 
for  transportation  ceased  upon  safe  delivery  to  the  first  connecting  carrier. 

The  efifect  of  the  Carmack  amendment  as  to  interstate  shipments  was 
to  make  connecting  carriers  the  agents  of  the  initial  carrier  the  same  as  if 
it  had  contracted  for  through  carriage  to  the  point  of  destination,  and 
to  render  the  initial  carrier  liable  for  all  loss,  damage  or  injury  to  the 
property  while  en  route. 

Where  the  rights  of  a  shipper  and  carrier  are  not  regulated  by  agree- 
ment, the  consignee  has  a  right  to  inspect  the  goods  before  accepting 
them. 

The  use  of  the  uniform  bill  of  lading  is  not  obligatorv  upon  either  shipper 
or  carrier,  but  if  it  is  adopted  as  the  agreement  of  the  parties  and  loss  or 
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damage  occurs  by  reason  of  a  breach  by  a  connecting  carrier,  the  initial 

carrier  is  liable. 

The  Carmack  amendment  does  not  make  an  initial  carrier  liable  for  con- 
version because  a  connecting  carrier,  which  has  the  custody  of  the  goods, 
permits  them  to  be  inspected  by  the  consignee  or  any  one  else. 

Wliere,  however,  a  shipi)er  and  carrier  use  the  uniform  bill  of  lading, 
which  provides  that  inspection  of  the  proi)erty  covered  thereby  will  not 
be  {>ermitted  by  the  carrier  unless  provided  by  law  or  unless  permission 
is  given  in  writing  by  the  shipper,  the  initial  carrier  is  liable  for  damage 
caused  to  the  property  by  an  inspection  i)ermitted  by  a  connecting 
carrier  in  violation  of  the  terms  of  the  bill  of  lading. 

Where  apples  were  shipped  under  a  uniform  bill  of  lading  and  no  permis- 
sion for  an  inspection  was  given  by  the  shipper,  the  initial  carrier  is 
not  Hable  in  conversion  because  a  connecting  carrier  permitted  the  con- 
si^ee  to  inspect  them^  if  it  is  shown  that  the  apples  were  not  in  anyway 
inrured  by  the  inspection. 

This  is  so,  although  the  consignee  after  the  inspection  refused  to  accept 
the  apples  which  had  been  sold  under  an  oral  contract  insufficient  under 
the  Statute  of  Frauds. 

Without  regard  to  the  Carmack  amendment  or  the  uniform  bill  of 
lading^  conversion  does  not  lie  for  an  unauthorized  i^pection  of  goods  at 
the  pomt  of  destination. 

It  seemsy  that  if  property  is  sold  by  the  carrier  without  authority  so 
that  it  asserts  title  in  hostility  to  the  claim  of  the  shipper  an  action  for 
conversion  lies.    Earnest  v.  Delaware^  Lackawanna  <&  W,  R.  IL  Co,,  880. 

Negligence  —  damage  to  freight. 
Bistany  v.  Fargo,  029. 

CEBTIOBABI. 

1.  Record  —  omission  of  return— remedy  where  return  defective,  A 
record  in  the  Appellate  Division  on  certiorari  directed  to  the  Public  Serv- 
ice Commission  and  to  a  public  service  corporation  should  contain  the 
return  of  the  latter  as  well  as  that  of  the  Commission. 

The  remedy  of  the'relator  if  the  return  were  defective  or  contained 
improper  matter  was  a  motion  for  a  further  return,  and  in  the  absence  of 
such  motion  the  return  cannot  be  excluded  from  the  record.  People  ex  reL 
New  York  Edison  Co,  v.  Wilcox,  671. 

2.  Municipal  corporation —  certiorari  to  review  dismissal  of  policeman 
in  city  of  New  York — evidence  —  uncorroborated  testimony  of  girl  of 
immoral  character.  Certiorari  to  review  the  action  of  the  police  commis- 
sioner of  the  city  of  New  York  in  dismissing  a  patrolman  on  the  charges 
that  he  left  his  post  and  entered  certain  premises  for  reasons  other  than 
the  performance  of  police  duty;  that  he  violated  a  rule  of  the  police 
department  in  failing  to  report  such  action;  that  he  failed  to  take  proper 
action  upon  finding  a  young  girl  in  the  premises  which  he  entered. 
Evidence  upon  the  trial  before  the  deputy  i>olice  commissioner  examined, 
and  held,  that  the  determination  should  be  reversed  and  a  new  trial 
directed. 

In  order  to  sustain  such  charges  there  must  be  positive  evidence  of  each 
material  element  of  the  offense. 

The  uncorroborated  testimony  of  a  girl  of  immoral  character  and  habits 
is  entitled  to  very  little  weight.    People  ex  rel.  Leonard  v.  Cropsey,  730. 

3.  Municipal  corporation — certiorari  to  review  proceedings  of  board 
of  supervisors  in  removing  county  superintendent  of  highways  from  office 
—  Htahway  Law  construed — plans  and  specifications  for  toion  highways 
— malfeasance  defined.  Certiorari  to  review  the  proceedings  of  a  board 
of  supervisors  in  removing  a  county  superintendent  of  highways,  pursu- 
ant to  section  30  of  the  Highway  Law,  for  malfeasance  in  office  oy  reason 
of  the  receipt  by  him  of  moneys  from  a  town  for  the  preparation  of  plans 
and  specifications  for  the  improvement  of  a  highway.  Evidence  examined , 
and  held,  that,  although  tne  county  superintendent  may  have  miscon- 
ceived his  rights,  he  should  be  reinstated. 

Malfeasance  is  the  doin^  of  an  act  which  is  positively  unlawful  or  wrong- 
ful, and  in  order  to  justify  the  removal  of  a  county  superintendent  of 
highways  must  affect  his  performance  as  such  officer.  Thus,  a  miscon- 
ception of  his  rights  affords  no  ground  for  a  conclusion  of  malfeasance. 
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It  seemsy  that  he  may  not  voluntarily  perform  such  services  and  thereby 
create  a  charge  against  the  town. 

No  absolute  duty  rests  upon  the  county  superintendent  of  highways  to 
prepare  and  furnish  plans,  specifications  and  estimates  for  the  repair 
and  improvement  of  strictly  town  highways,  but  he  may  in  a  proper 
case  decline  to  do  so  and  call  upon  the  nighway  commissioner  to  provide 
the  same.    People  ex  reL  Seaman  y.  CockSy  883. 

Beviewingaction  of  board  of  assessors  —  damages  for  change  of  grade. 
SeeKMiNKNT  Domain. 

CITY. 

See  Municipal  Corporation. 

CODE  OF  CIVIL  PBOCEDUAE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante^  p.  1x1.] 

CODE  OF  CRIMINAL  PSOCEDXTBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
antCf  p.  IxiL] 

CODE  OF  PBOCEDXJBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  Ixi.] 

COMMERCIAL  PAPER. 

See  Bills  and  Notks. 

CONDEMNATION. 

See  Eminent  Domain. 

CONFLICT  OF  LAWS. 

Validity  of  bequest  made  by  resident  of  this  State  —  bequest  for  charitor 
ble  w*c,  wfien  valid  —  bequest  in  tru^t  to  French  theological  school  —  effect 
of  French  statute  disestablishing  institution —when  trust  does  not  fail— 
inability  of  trustee  to  take  —  trust  administered  by  Supreme  Court  The 
validitv  of  a  bequest  of  personal  property  located  here  made  by  a  resi- 
dent of  this  State  is  to  be  determined  by  the  laws  of  this  State. 

A  bec^uest  of  personal  property  in  trust  to  be  used  for  free  scholarshii>s 
in  an  incorporated  theological  school  situated  in  the  Republic  of  France 
is  a  legal  bequest  for  charitable  use  under  the  law  of  this  State. 

Such  bequest  does  not  fail  because  of  the  fact  that  prior  to  the  death 
of  the  testatrix  the  so-called  Separation  Law  of  France  was  passed  whereby 
the  beneficiary  was  disestablished  and  ceased  to  be  a  government  insti- 
tution, if  in  fact  it  continued  to  exist  under  said  act  as  an  independent 
school  of  theologv  maintaining  scholarship  students. 

Neither  does  the  trust  fail  because  of  the  fact  that  the  foreign  institu- 
tion may  not  be  entitled  to  take  legal  title  as  trustee  under  tne  French 
law,  for  equity  will  not  allow  a  trust  to  fail  for  want  of  a  trustee. 

Under  the  circumstances  the  trust  fund  wOl  be  administered  by  the 
Supreme  Court  of  this  State  and  the  proceeds  transmitted  to  the  foreign 
beneficiary.    Matter  of  Miller^  llS, 

Lex  contracti — presumption  that  common  law  is  in  force  in  foreign 
country  —  judicial  notice  of  treaty. 
See  Contract,  15. 

Effect  of  foreign  degree  dissolving  marriage  —  force  and  effect  of 
erroneous  New  York  decree. 

See  Husband  and  Wife,  2. 

CONSOLIDATED  LAWS. 

[For  table  containing  all  sections  cited  in  this  volume,  see  ante^  p.  IviL] 

CONSPIBACT. 

Examination  of  party  before  trial. 
See  Discovery,  1. 

CONSTITUTIONAL  LAW. 

Printing  name  of  candidate  more  than  once  on  ballot. 
See  Election  Law,  2. 
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CONSTITUTIONAL  LAW  —  Continued. 
Statute  authorizing  State  Commissioner  to  appoint  local  health  officer. 
See  Public  HEAiiTH,  1. 

Police  power  —  coloring  oleomargarine. 
See  Public  Health,  2. 

Repeal  of  statute  by  implication  —  taxation  of  railroad  for  improvement 
of  streets  passing  under  it. 
See  Railroad,  6. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitu- 
tions cited  and  construed  in  this  volume,  see  ante^  p.  Ivi.] 

CONTEMPT. 

Supplementary  proceedings  —  recitals  in  order. 
See  Debtor  and  Creditor. 

CONTRACT. 

1.  Agreement  to  advance  money  to  corporation —provision  for  ajypoint- 
mentof  lender'* s  nominees  to  office—  enforcem^ent  of  contract—  definitenesa. 
Where  a  person  agreed  in  consideration  of  a  transfer  to  himself  of  over 
eighty  per  cent  of  its  stock  to  advance  to  a  West  Virginia  mining  com- 
pany sufficient  money  to  redeem  its  property  from  a  foreclosure  sale  and 
to  furnish  other  money  as  required  from  time  to  time  to  operate  its 
mines  until  they  should  yield  sufficient  returns  to  pay  for  working  them, 
a  provision  in  the  contract  that  after  the  redemption  of  the  property  the 
secretary  and  treasurer  of  the  company  would  resign  and  the  directors 
would  appoint  the  individuals  nominated  by  such  person  to  the  vacant 
positions  and  that  a  stockholders*  meeting  would  then  be  called  and  a 
new  board  of  directors  elected  is  not  a  vital  part  of  the  contract  and  does 
not  destroy  its  validity  so  as  to  constitute  a  defense  to  an  action  by  the 
company  to  recover  damages  for  its  breach. 

Such  provision  is  merely  incidental  and  was  for  the  benefit  of  the  indi- 
vidual who  did  not  have  to  avail  himself  of  it  if  he  did  not  desire  to 
do  so. 

Nor  was  the  contract  to  advance  so  much  money  as  would  put  the  mines 
in  a  condition  *^to  pay  for  working  and  operating  the  same**  so  indefinite 
as  to  render  it  unenf  orcible.  San  Memo  Copper  Mining  Co,  v.  Moneuse^  26. 

3.  Building  contract  construed  —  action  hy  contractor  on  quantum 
meruit  —  damages  —  offset  hy  oioner  —  interest —  right  of  ozoner  to  can- 
cel contract  —  waiver  o/  time  of  performance.  The  plaintiff,  a  construc- 
tion company,  entered  into  a  contract  with  the  defendant  to  erect  a 
building  to  be  completed  on  a  certain  date;  in  default  thereof  the 
plaintiff  was  to  pay  the  defendant  a  certain  sum  as  liquidated  damages 
for  each  day  thereafter  until  the  building  was  completed.  The  contract 
contained  the  usual  provisions  that  should  the  contractor  fail  to  perform 
its  agreement,  the  owner  should  be  at  liberty,  on  such  failure  being  certi- 
fied oy  the  architect,  after  three  days*  notice  in  writing  to  the  contractor, 
to  provide  the  necessary  labor  or  materials  at  the  expense  of  the  con- 
tractor. The  contract  also  provided  that  the  owner  should  be  at  liberty 
to  terminate  the  employment  of  the  contractor  and  to  take  possession 
of  and  complete  the  work,  should  the  architect  certify  that  the  neglect 
or  failure  of  the  contractor  constituted  sufficient  ^ound  for  such  action. 
The  defendant  after  an  alleged  failure  of  the  plaintiff  to  perform  served 
notice  that  he  would  take  possession  for  the  purpose  of  completing  the 
work,  but  he  failed  to  obtain  the  architect*s  certificate,  thereby  render- 
ing the  notice  ineffectual  The  defendant  thereafter  forcibly  ejected 
plaintiff  and  took  charge  of  the  work.  Plaintiff  acquiesced  in  such  action 
and  fiied  a  mechanic*B  hen  for  the  materials  furnished  and  work  performed 
less  the  amount  received  from  the  defendant  and  brought  an  action  to 
recover  iipon  a  quantum  meruit, 

Held,  that  where  an  owner  in  effect  cancels  a  contract  and  the  contractor 
acquiesces  therein,  the  contract  no  longer  governs,  and  is  to  be  resorted 
to  only  to  determine  how  long  the  contractor  was  in  default  in  completing 
the  work; 

That,  in  such  a  case,  the  owner  is  entitled  to  offset  against  the  con- 
tractor's claim  the  general  damages  which  he  sustained  by  the  loss  of  the 
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nse  of  the  building  between  the  day  when  it  was  to  be  completed  and 

the  day  the  owner  took  charge  of  it  in  its  uncompleted  condition; 

That  the  owner  is  not  entitled  to  recover  the  Uquidated  damages  since  he 
fusquiesced  in  the  continuance  of  the  work  by  the  contractor  after  the 
time  for  completion  by  demanding  through  his  architect  a  greater 
degree  of  energy  and  expedition  and  since  he  never  gave  the  contractor 
notice  to  complete  the  work  within  a  reasonable  time. 

The  claim  of  a  contractor  on  quantum  meruit^  being  unliquidated  and 
incapable  of  determination  by  market  values  or  an  arithmetical  calcu- 
lation, interest  cannot  be  allowed. 

An  owner  has  a  common-law  right  to  cancel  a  contract  after  the  con- 
tractor, without  fault  on  the  part  of  the  owner,  fails  to  perform  within 
the  time  specified  for  performance  or  within  the  time  to  whidi  by  mutual 
agreement  performance  has  been  extended. 

Where  the  time  of  performance  has  been  waived  and  the  contractor  has 
been  permitted  to  fully  perform,  the  owner  cannot  interpose  the  failure 
of  the  contractor  to  perform  within  the  time  required  as  a  defense  to  the 
action  to  recover  the  contract  price  of  the  work,  out  he  mav  counterclaim 
his  damages  or  sue  therefor  by  an  independent  action.  Cteneral  Supply 
&  Construction  Co.  v.  Goelet,  80. 

8.  Municipal  corporation  —  mistake  in  hid^-failure  of  bidder  to  exe- 
cute contract— damages  —  section  420  of  New  York  charter—  liquidated 
damages — bond  accompanying  hid  —  liability  of  surety  same  as  that  of 
principal  —  municipal  ordinance  —judicial  notice  —  right  of  city  to  pass 
ordinances  —  costs — extra  allowance.  Where  a  statute  fixes  liquidated 
damages  for  the  breach  of  a  contract  with  a  municipality,  it  can  recover 
only  the  statutory  damases  for  a  breach  in  the  absence  of  fraud  or  mis- 
take; the  amount  of  actual  damages  sustained  is  immaterial 

Thus,  where  the  bidder  on  a  municipal  contract  in  New  York  city 
deposited,  at  the  time  of  making  its  bid,  a  certified  check  in  a  certain 
sum,  as  required  by  section  420  of  the  Greater  New  York  charter,  which 
provides,  among  other  things,  that  if  a  bidder  whose  bid  hais  been 
accepted  shall  refuse  to  execute  the  contract  awarded  to  him,  the  amount 
of  the  deposit  required  by  the  section  shall  be  retained  by  the  city  as 
liquidated  damages,  the  city  which  in  its  instructions  to  bidders  had 
required  the  deposit,  can  recover  for  the  bidder^s  failure  to  execute  the 
contract  after  it  had  been  awarded  to  it,  only  the  amount  of  the  deposit, 
in  the  absence  of  proof  of  fraud  on  the  part  of  the  bidder. 

Where  a  bidder  made  a  mistake  in  its  figures  of  which  it  informed  the 
city  on  the  day  following  the  opening  of  the  bids,  and  at  that  time 
requested  to  be  relieved  of  its  bid,  the  city  is  limited  to  a  recovery  of 
the  damages  fixed  by  the  charter. 

The  purpose  of  requiring  the  deposit  with  the  bids  was  not  only  to 
insure  good  faith  on  the  part  of  the  bidders,  but  also  to  indemnify  the 
city  against  the  expense  of  readvertising  and  to  notify  bidders  of  the 
amount  of  damages  they  would  have  to  pay  if  they  refused  to  enter  into 
the  contract  after  it  had  been  awarded  to  them. 

It  seemSy  that  if  the  bidder  on  a  municipal  contract  makes  an  unin- 
tentional mistake  in  its  bid,  it  can  withdraw  the  same  before  it  is  acted 
upon,  and  a  court  of  equity  can  relieve  the  bidder  from  executing  a 
contract  it  never  intended  to  make. 

When  a  principal  discharges  his  full  obligation  his  surety  is  also 
discharged. 

An  agreement  by  a  surety  to  pay  any  sum  for  which  his  principal  is 
not  liable  is  without  consideration. 

Thus,  where  the  bidder  pursuant  to  the  instructions  given  by  the  city 
delivered  with  its  bid  the  suretv  company^s  bond  to  indenmify  the  city 
against  damage  by  the  bidders  failure  to  do  what  it  was  legally  obli- 
gated to  do  and  whereby  the  surety  agreed  that  if  the  contract  was 
awarded  to  the  bidder  it  would  become  its  surety  for  the  faithful  pei> 
formance  of  the  same,  and  that  if  the  bidder  should  refuse  to  execute 
the  contract,  it  would  pay  the  city  the  difference  between  the  sum  to 
which  the  bidder  would  be  entitled  upon  the  completion  of  the  contract 
and  the  sum  the  city  should  be  obliged  to  pay  to  the  one  to  whom  the 
contract  should  be  awarded  on  a  reletting,  the  city  cannot  recover  dam- 
ages from  the  surety  beyond  those  specified  in  section  420  of  the  charter. 
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The  bond  was  only  enforcible  to  the  extent  to  which  the  principal  was 
liable  to  the  city. 

It  is  immaterial  that  the  check  which  the  bidder  had  deposited  at  the 
time  of  making  his  bid  had  been  returned  to  him  b^  the  city. 

The  power  of  a  city  to  pass  an  ordinance  is  derived  from  its  charter, 
and  an  ordinance  in  so  far  as  it  is  inconsistent  with  the  charter  is  void. 

The  provisions  of  section  420  of  the  charter  are  conclusive  as  to  the 
amount  of  damages  for  a  breach  of  the  contract,  and  the  city  by  ordinance 
cannot  require  the  bidder  to  accompany  his  bid  with  an  undertaking  to 
the  effect  that  if  the  contract  should  be  awarded  to  him  and  he  should 
fall  to  execute  it,  he  and  his  surety  should  be  liable  to  th^  city  in  a  greater 
amount  than  that  fixed  by  said  section. 

The  action  by  the  city  to  recover  of  the  bidder  and  the  surety  the  dam- 
ages fixed  by  the  bond  is  not  so  difficult  and  extraordinary  as  to  justify 
an  extra  allowance  of  costs  to  the  successful  defendants.  City  of  New 
York  V.  8eely-Taylor  Co.,  98. 

4  Building  contract— substantial  performance.  Substantial  perform- 
ance of  a  contract  to  supervise  the  erection  of  a  dwelling  house  is  perform- 
ance, the  only  deviations  permitted  being  minor,  imimi)ortant,  inadvertent 
and  unintentional. 

Thus,  one  alleging  substantial  performance  of  such  contract  cannot 
recover  where,  as  found  by  the  jury,  his  failure  to  require  the  installation 
of  the  plumbing  system  called  for  by  the  specifications  deprived  him  of 
the  rignt  to  recover  nearly  twenty-five  per  cent  of  his  commissions.  Gom- 
pert  V.  Healy,  198. 

5.  Offer  and  acceptance  —  expression  of  intention — when  offer  question 
for  jury  —  breach  —  damages  —  reversal  for  failure  to  allow  nominal 
damages — substantial  damages  —  evidence  —profits  —  losses  —  measure 
of  damages —  evidence  of  damage.  The  question  as  to  whether  a  state- 
ment of  intention  bv  parties  negotiating  a  contract  and  the  attending  cir- 
cumstances are  such  as  to  authorize  the  other  party  to  act  upon  them  as 
an  offer  is  a  question  of  fact  for  the  jury. 

If  the  statement  of  intention  by  the  promisor  is  susceptible  of  more  than 
one  meaning,  it  should  be  interpreted  m  the  sense  in  which  he  had  reason 
to  expect  that  it  was  understood  by  the  promisee,  and  this  also  is  a  question 
for  the  jury. 

Action  for  the  breach  of  an  alleged  contract  whereby  the  defendants 
agreed  to  withdraw  from  the  active  solicitation  of  business  in  a  foreign 
country  in  favor  of  the  plaintiff,  their  former  agent,  who  had  been  acting 
for  them  there.  Evidence  examined,  and  held,  that  the  question  as  to 
whether  the  alleged  contract  was  made  should  have  been  submitted  to  the 
jury  with  instruction  that  if  they  found  the  agreement  they  should  find  at 
least  nominal  damages,  the  breach  being  conceded. 

A  judgment  will  not  be  reversed  merely  to  enable  the  plaintiff  to  recover 
nominal  damages  if  the  judgment  does  not  estop  him  as  to  other  interests. 

But  where  it  is  apparent  that  had  the  proper  legal  rules  been  applied 
substantial  damages  for  breach  of  contract  could  have  been  recovei^  on 
proper  proof,  a  judgment  will  be  reversed  for  a  failure  to  award  nom- 
inal damages  so  that  the  plaintiff  may  have  an  opportunity  to  prove 
substantial  damage. 

Where  it  is  apparent  that  substantial  damages  have  been  caused  by 
breach  of  contract  defendants  cannot  escape  liability  meredy  because  the 
damage  cannot  be  ascertained  exsuctly.  In  order  to  approximate  the  dam- 
age speculative  elements  may  be  considered  and  the  jury  may  indulge  in 
reasonable  conjectures  and  probable  estimates  arising  from  the  proof. 

But  the  proof  of  substantial  damage  must  be  such  as  supports  such  rea- 
sonable conjectures  and  probable  estimates  and  the  damages  must  be 
such  as  were  reasonably  within  the  contemplation  of  the  parties  directly 
traceable  to  the  breach  and  not  the  result  of  intervening  causes. 

The  damages  for  such  breach  may  include  losses  suffered  and  probable 
profits  prevented. 

The  measure  of  damages  is  the  value  of  the  contract  at  the  time  of  the 
breach,  to  be  determined  upon  relevant  antecedent  and  subsequent  fcusts, 
not,  however,  on  opinion  evidence. 

while  damages  must  be  certain  not  only  in  their  nature  but  as  respects 
the  cause  from  which  they  proceed,  they  need  not  be  shown  with  mathe- 
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matical  oertaintv,  bat  onlv  with  such  reasonable  certainty  as  serves  as  a 

basis  for  the  ordinary  conduct  of  human  affairs. 

In  order  to  show  damages  for  the  breach  of  the  contract  aforesaid  plain- 
tiff should  have  been  allowed  to  prove  the  general  nature  of  the  busi- 
ness from  which  the  defendants  agreed  to  withdraw,  how  it  was  con- 
ducted by  them,  that  after  the  breach  he  acted  for  another  company 
which  dealt  in  the  same  commodities,  to  what  extent  he  was  able  to 
procure  business  from  the  defendants^  former  customers  and  to  what 
extent  he  could  secure  business  after  the  breach  by  the  defendanta 
Stevens  v.  Amsinck^  230. 

6.  Sale  —  building  contract—  agreement  to  furnish  materials — abanr 
donment  of  work  by  contractor  —  cancellation  of  contract —  completion 
by  owner  —  materialman  not  limited  in  recovery  to  contract  price. 
Where  plaintiff  agreed  to  provide  a  contractor  with  the  materials  neces- 
sary for  building  a  cottage  for  a  fixed  price,  payment  to  be  guaranteed 
by  the  owner,  and  the  latter,  upon  the  abandonment  of  the  work  by 
the  contractor,  canceled  his  contract  with  him  and  notified  the  plaintiff 
thereof,  at  the  same  time  ordering  material  to  be  delivered  for  the  com- 
pletion of  the  cottage  which  he  nimself  finished,  the  plaintiff  is  entitled 
to  recover  from  the  owner  the  value  of  the  materials  furnished  after  the 
cancellation  of  the  building  contract  and  is  not  limited  to  the  amount 
named  in  the  agreement  with  the  contractor. 

Inasmuch  as  the  owner  never  attempted  to  hold  the  contractor  to  the  per- 
formance of  his  contract,  or  to  obtain  damages  from  him  and  inasmuch 
as  he  undertook  to  do  the  work  through  his  own  employees  and  formaUy 
canceled  the  contract,  giving  plaintiff  notice  thereof,  he  did  not  complete 
the  work  under  the  contract.  Wood  Manufacturing  cfe  Realty  Co.  v. 
Thompson,  263. 

7.  Breach—  liquidated  damages —pleading —failure  to  allege  non- 
payment—burden  of  proof  Where  a  copy  of  a  contract  is  annexed  to 
a  complaint  and  referred  to  therein,  the  provisions  are  deemed  to  be 
incorporated  in  the  pleading. 

Where  a  contract  employing  the  plaintiff  as  a  designer  and  superintend- 
ent of  a  dressmaking  establishment  at  a  certain  sum  per  week,  with  an 
additional  i>ercentage  of  the  net  profits  of  the  employer,  further  pro- 
vided that  either  party  making  a  breach  of  the  agreement  should  pay  to 
the  other  the  sum  of  $10,000  as  and  for  liquidated  damages  and  not  as 
a  penalty,  the  liquidated  damages  may  be  recovered. 

On  a  breach  of  a  contract  the  general  rule  is  that  damages  shall  be 
allowed  to  extend  to  just  compensation  for  the  injury  actually  sustained. 
But  even  though  the  contract  expressly  provides  in  terms  for  liquidated 
damages,  if  it  be  clear  from  tiie  sum  mentioned  and  the  subject-matter 
that  the  principle  of  compensation  has  been  disregarded,  the  courts  are 
not  controlled  by  the  words  used. 

Where  from  the  nature  of  the  contract  the  actual  damages  for  breach 
are  uncertain  and  by  their  nature  difficult  to  ascertain  with  certainty,  the 
parties  may  provide  for  liquidated  dama^. 

In  determining  whether  the  sum  mentioned  in  a  contract  is  a  i>enalty 
or  liquidated  damages,  not  only  the  words  of  the  contract,  the  subject- 
matter  and  the  sum  mentioned  may  be  considered,  but  also  the  sur- 
rounding circumstances. 

As  the  contract  aforesaid  provided  for  hquidated  damages,  in  an  action 
at  law  the  plaintiff^s  entire  recovery  for  a  breach  is  limited  to  the  sum 
mentioned. 

A  complaint  to  recover  liquidated  damages  on  the  breach  of  a  contract 
fails  to  state  a  cause  of  action  if  it  fails  to  allege  non-payment. 

When  a  complaint  for  the  breach  of  a  contract  alleges  non-payment  the 
allegation  is  not  put  in  issue  by  a  general  denial;  the  defense  of  non- 
payment must  be  affirmatively  pleaded  and  the  defendant  is  under  the 
burden  of  proving  the  same.    Posner  v.  Rosenberg,  No,  B,  272. 

8.  Agreement  to  furnish  information  on  which  recovery  on  a  judgment 
may  be  secured.  An  estate  of  which  the  defendant  was  executor  held  a 
judgment  against  a  certain  company  which  became  insolvent  fuid  was 
dissolved  and  its  property  sold  by  a  receiver,  including  that  upon  which 
the  judgment  was  a  hen.  PlaintifiTs  brother  also  held  a  judgment  against 
the  same  company  and  after  the  receiver's  sale  brought  an  action  to  test 
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the  lien  of  his  judgment,  and  the  Court  of  Appeals  sustained  his  conten- 
tion that  the  receiver's  sale  was  subject  to  the  judgment  liens. 

Immediately  thereafter  the  plaintiff  entered  into  a  written  contract 
by  the  terms  of  which  the  defendant  agreed  to  pay  the  plaintiff  one-half 
tne  amount  recovered  on  the  judgment  held  by  the  estate,  providing 
such  recovery  was  the  result  of  facets  and  information  furnished  hy  the 
plaintiff  to  the  attorney  for  said  estata  The  full  amount  of  the  judg- 
ment was  thereafter  recovered  through  the  information  imparted  by  the 
§laintiff  and  his  attorneys,  and  the  property  was  purchased  by  the 
efendant,  but  before  the  time  to  redeem  expired  a  mortgage  on  the 
property,  known  to  the  defendant  to  be  a  prior  lien,  was  foreclosed, 
thereby  cutting  off  defendant's  rights  under  the  execution  sale.  In  an 
action  upon  the  contract. 

Held,  that  the  rights  of  the  plaintiff  thereunder  were  in  no  manner 
affected  by  the  mortgage  foreclosure  or  sale  thereunder  and  that  a  dis- 
missal of  the  complaint  was  error.    Coleman  v.  McClenahan,  299. 

9.  Agreement  to  drive  piles ^no  mutual  mistake  as  to  nature  of  mate- 
rial filling  cribs — mistake  of  one  party  only  —  recovery  on  contract  — 
estoppel  to  deny  terms  of  contract  Action  by  a  contractor  to  recover  for 
extra  work  necessitated  by  the  fact  that  he  was  required  to  drive,  cer- 
tain piles  through  cribs  filled  with  stone  instead  of  cribs  filled  with  earth. 
The  plan  upon  which  the  bid  was  made  showed  the  existence  of  cribs  and 
the  spaces  between  the  timbers  thereof  contained  the  word  ^'euth."  It 
appeared  that  the  existing  cribs  in  order  to  resist  lateral  pressure  under 
the  circumstances  would  have  to  have  been  filled  with  stone.  The  plans 
did  not  purport  to  be  a  complete  representation  of  the  work  to  be  done, 
but  only  to  show  the  number  of  piles  to  be  driven.  The  plaintiff  had  been 
invited  to  inspect  the  premises. 

Held,  that  the  plaintiff  could  not  recover  for  extra  work  done  upon 
the  ground  of  mutual  mistake  as  to  the  nature  of  the  crib  fillinfl:,  but 
under  the  circumstances  was  bound  to  investigate  and  ascertam  the 
situation  for  itself. 

Especially  is  this  so  where  the  memorandum  for  bidders  stated  merelv 
that  the  information  ^ven  by  the  blue  prints  was  all  that  was  *^  avail- 
able,'' and  that  the  typical  "  crib  "  foundation  shown  was  only  that  found 
at  a  single  boring,  ana  in  effect  that  the  nature  and  extent  of  the  cribs  was 
not  determinable. 

The  plaintiff  contended  that  said  memorandum  to  bidders  had  not 
been  delivered  to  him  by  the  defendant's  enmieer.  Evidence  examined, 
and  Jield^  that  a  finding  that  the  memorandum  had  not  been  delivered 
was  against  the  weight  of  evidence. 

Moreover,  the  existence  of  said  memorandum  for  bidders  showing 
defendant's  lack  of  knowledge  of  the  nature  of  the  crib  work  of  itself 
refuted  the  plaintifTs  claim  of  mutual  mistake  of  fact. 

To  recover  because  of  a  mutual  mistake  of  fact  it  must  be  shown  that 
both  parties  to  the  contract  were  mistaken. 

Where  the  plaintiff  pleaded  the  contract  and  has  recovered  thereon  it 
is  estopped  from  asserting  that  there  was  no  meeting  of  the  minds  on  all 
its  terms.    Monks  &  8ons  v.  West  Street  Improvement  Co.^  604. 

10.  Pleading — remedy  for  indeflniteness  of  complaint — forfeiture. 
Defendant  and  plaintiff's  assignor  entered  into  a  contract,  whereby,  in 

Eiyment  for  certain  stocks  and  bonds,  the  former  agreed  to  pay  to  the 
tter  a  certain  sum  and  to  procure  a  conveyance  of  fifteen  acres  of  land 
to  be  selected  by  the  latter  out  of  a  larger  tract  owned  by  a  third  party, 
and  whereby  defendant  agreed  in  default  in  procuring  such  conveyance 
to  pay  the  plaintiff's  assignor  a  certain  sum  in  lieu  thereof. 

The  complaint  of  the  assignee  alleged  that  the  defendant  paid  the  sum 
mentioned  in  the  contract  but  failed  to  cause  the  conveyance  to  be 
made  or  to  pay  the  sum  in  lieu  thereof,  that  plaintiff  demanded  of  the 
defendant  that  he  convey  to  her  fifteen  acres  of  said  land,  that  defend- 
ant failed  to  comply  with  the  demand,  that  thereafter  her  assignor 
caused  fifteen  acres  to  be  selected  and  that  notice  of  such  selection  was 
served  ui)on  the  defendant.  Held,  that  the  complaint  was  not  demur- 
rable because  it  failed  to  state  the  time  when  said  demands  were  made; 
that  the  fsuct  that  the  complaint  was  indefinite  in  this  respect  is  a  defect 
to  be  cured  by  motion. 
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The  plaintiff  or  her  assignor  did  not  necessarily  incur  a  forfeiture  by  fail- 
ing to  make  a  selection  within  either  a  reasonable  or  a  stated  time. 
Jaoocka  v.  Morrison^  658. 

11.  Agreement  to  secure  loan —  cLction  for  commissions  -^performance 
by  platntiff  and  breach  by  defendant  —  evidence.  The  plaintiff  in  an 
action  for  commissions  alleged  that  he  was  employed  by  the  defend- 
ant to  secure  a  lo€ui  of  $50,000  "  more  or  less,"  to  be  secured  by  its  first 
mortgage  bonds  under  certain  terms  and  conditions;  that  he  had  per- 
formed his  part  of  the  contract,  but  that  defendant  failed  to  keep 
and  wrongfully  repudiatea  and  broke  the  agreement,  and  that  plain- 
tiff was  thereby  damaged  in  the  sum  of  $20,000.  The  answer  was  in 
effect  a  general  denial.  A  recovery  was  allowed  upon  the  theory  that 
plaintiff  procured  one  S..  who  was  willing  to  loan  $50,000  to  the  defend- 
ant on  the  terms  upon  wnich  the  plaintiff  was  employed  to  procure  it, 
and  that  he  tendered  a  certified  check  to  the  defendant  but  that  it  was 
refused. 

Held^  that  under  the  evidence  plaintiff  failed  to  establish  a  cause  of 
action;  that  defendant  had  withdrawn  its  proposition  before  there  was 
an  unqualified  acceptance  thereof  by  S.,  who  was  unwilling  to  make  the 
loan  unconditionally.     Von  Bayer  v.  Ninigret  Mills  Co.^  578. 

13.  Agreement  to  receive  and  carry  stock — evidence.  Action  to  recover 
a  sum  alleged  to  have  been  expended  by  plaintiffs^  testator  for  the 
defendant  under  an  agreement  to  receive  and  carrv  for  the  defendant  cer- 
tain shares  of  stock.  Evidence  examined,  and  held,  that  plaintiffs  estab- 
lished a  prima  facie  case  and  that  the  court  erred  in  dismissing  the 
complaint.    Kriael  v.  Bloomingdale^  005. 

13.  Action  on  quantum  meruit  for  services  in  assisting  in  organization 
of  bank  —  evidence.  The  plaintiff,  in  an  action  on  a  quantum  meruit  to 
recover  for  services,  alleged  that  he  was  employed  by  the  defendant  and 
its  agents  to  assist  in  the  organization  of  the  defenaant^s  bank  and  the 
reorganization  of  its  predecessor  and  that  he  was  promised  an  official 
position  with  the  reorganized  bank.  The  defendant  denied  that  it  ever 
employed  the  plaintin.  Evidence  examined,  and  held,  insufficient  to 
support  a  verdict  for  the  plaintiff. 

A  letter  written  to  the  bank  by  the  plaintiff  lon^  after  the  transactions 
in  question,  not  being  in  response  to  any  communication  from  the  bank, 
was  a  self-serving  document  and  inadmissible  in  evidence.  A  bel  v.  National 
Reserve  Banky  710. 

14  Construction —  ambiguity— province  of  court  and  Jury—  construc- 
tion dependent  upon  facts  aliunae.  Where  a  contract  is  ambiguous,  the 
ambiguity  should  not  be  construed  in  favor  of  the  person  who  wrote  it. 

Where  m  order  to  construe  a  contract  it  is  necessary  to  examine  facts 
aliunde  in  connection  with  the  writing,  the  construction  is  a  mixed  (ques- 
tion of  law  and  fact  to  be  submitted  to  the  jury  under  proper  instructions. 
But  as  a  general  rule  the  construction  of  the  written  instrument  is  a 
question  of  law  for  the  court. 

Thus,  where  by  the  terms  of  a  contract  it  is  a  question  as  to  whether 
a  defendant  who  had  a^eed  to  raft  second-hand  timber  and  piles  reguired 
him  also  to  raft  certam  long  wooden  platforms,  the  construction  in  this 
respect  should  be  submitted  to  the  jury  and  the  verdict  should  not  be 
set  aside.     Staten  Island  Shipbuilding  Co,  v.  Spearin^  864 

15.  When  lex  contracti  controls  —foreign  law  —presumption  tTiat  com- 
mon law  is  in  force — judicial  notice  of  treaty.  Where,  m  an  action  by 
an  employee  of  the  defendant,  a  German  steamship  company,  to  recover 
for  personal  injuries,  alleged  to  have  been  caused  by  reason  of  a  defec- 
tive windlass,  the  defendant  admits  the  employment  of  the  plaintiff  and 
his  injury  under  circumstances  which  would  render  the  defendant  liable 
except  for  certain  provisions  of  the  German  law  which  are  pleaded,  the 
statement  of  the  provisions  of  the  foreign  law  must  be  deemed  a  state- 
ment of  issuable  facts  and  a  motion  by  the  defendant  to  compel  a  reply 
should  be  granted. 

In  the  absence  of  proof  of  what  the  foreign  law  is,  our  own  law  will 
be  followed. 

A  presumption  that  the  common  law  is  in  force  where  the  transac- 
tion occurred  is  indulged  in  by  our  courts  only  in  reference  to  England 
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and  those  of  our  sister  States  which  have  taken  the  common  law  from 


England. 

services  on  a  vessel  is  to  commence  at  Hajnburg  but  is  not  to  be  completed 


'T 


seems,  that  where  the  performance  of  a  contract  made  in  Germanv  for 


until  the  return  of  the  vessel  to  that  port,  the  lex  loci  contractus  will 
control. 

The  court  may  take  judicial  notice  of  a  treaty  between  the  United  States 
and  Germany.    Schweitzer  y.  H,  A.  P.  A,  Qesellsc?iaJ%  900. 

Accord  and  satisfaction  —  account  stated  —  evidence. 
See  Bailmbnt. 

Uniform  bill  of  lading — inspection  of  property. 
See  Carribr. 

Action  to  recover  from  deoedent^s  estate  for  services. 
See  Dbcbdbnt^s  Estatb,  2. 

Support  and  maintenance  of  wife  by  husband — reduction  of  amount  of 
alimony. 

See  Husband  and  Wifb,  4. 

Request  by  infant  to  pay  premium  on  insurance  pohcy — action  against 
infant  on  promise  to  repay. 

See  INSURANCB,  1. 

Construction  of  power  of  attorney. 
See  iNSURANCB,  8. 

Action  to  recover  money —  re*  adjudicata—TigjQt^  accruing  subsequent 
to  prior  judgment. 

See  J  UDQMBNT. 

Contract  of  employment  —  construction  —  right  of  employee  to  hearing 
before  discharge. 

See  Mastbr  and  Sbrvant,  2. 

Contract  of  employment— action  for  wrogful  discharge. 
See  Mastbr  and  Sbrvant,  7. 

When  subagent  cannot  bind  his  principal  by  contract  of  employment. 
See  Mastbr  and  Sbrvant,  8. 

Paving  contract  construed  —  notice  to  contractor  to  make  repairs  — 
sufficiency. 

See  MuNiGiPAii  Corporation,  6. 

Action  on  several  contracts  —  separately  stating  causes  of  action. 
See  Pleading,  1,  2. 

Cancellation  of  contract  with  general  agent  by  insurance  company  — 
action  for  breach. 

See  Principal  and  Agbnt,  1. 

Rescission — action  against  undisclosed  principal — election  of  remedy. 
See  Principal  and  Agbnt,  3. 

Action  by  factor  for  damans  resulting  from  discharge —construction  of 
contract — right  to  commissions. 

See  Principal  and  Agbnt,  5. 

See  Salb. 

CONTRIBUTION. 

Action  to  recover  part  of  mutual  debt  paid  by  one  party. 
See  Partnership, 

CONVERSION. 

Sale  of  property  by  carrier — claim  of  title  in  hostility  to  shipper. 
See  Carrier. 

Trust  —  death  of  life  beneficiarjr  —  receiver  in  supplementary^  proceed- 
ings against  remainderman  —  action  against  trustee  for  conversion. 
See  Trust,  1. 

App.  Div.— Vol.  CXLIX.        62 

Digitized  by  VjjOOQIC  ' 


978  INDEX. 

CORPORATION. 

1.  Religious  corporation  —  contract  to  convey  land  — leave  of  court  — 
specific  performance  —  damages  —  deposit  on  contract — equitable  lien 
—  sale  to  other  persons —  appeal  —judgment.  At  common  law  a  religioas 
corporation  could  not  sell  its  real  property  without  leave  of  court. 

Although  under  our  statute  (Religious  Corporations  Law,  §  12)  a  religious 
corporation  cannot  sell  its  real  property  without  leave  of  court,  and 
although  by  section  21  of  the  General  Corporation  Law  a  foreign  corpo- 
ration can  convey  real  property  in  the  State  only  in  the  same  manner  as 
a  domestic  corporation,  it  is  error  to  hold  as  a  matter  of  law  that  a 
foreign  religious  corporation  owning  real  estate  here  cannot  enter  into  a 
valid  contract  of  sale  without  leave  of  the  coiu't,  where  no  evidence  is 
given  of  the  law  of  the  foreign  State  on  this  point. 

A  religious  corporation  may  enter  into  a  contract  for  the  sale  of  it«  real 
estate  with  the  condition  that  the  conveyance  is  to  be  made  if  i>ermis- 
sion  of  the  court  can  be  obtained.  Even  if  such  condition  is  not 
expressed  in  the  contract  the  court  will  imply  it. 

A  court  of  equity  in  a  suit  for  the  specific  performance  of  such  contract 
has  power  to  inquire  into  its  fairness,  to  approve  the  proposed  convey- 
ance and  direct  it  to  be  made,  if  no  valid  reason  appears  for  refusing 
such  relief. 

Where,  however,  the  sale  at  the  price  contracted  for  would  be  disadvan- 
tageous to  the  corporation,  it  wul  be  relieved  from  the  contract  upon 
placing  the  vendee  in  statu  quo. 

Where  the  corporation  has  refused  to  carry  out  the  contract  and  has 
wrongfully  refused  to  return  to  the  vendee  her  payment  thereon  and  where 
specific  performance  cannot  be  decreed  and  it  appears  that  the  proposed 
transfer  would  be  disadvantageous  to  the  corporation,  the  vendee  will 
be  adjudged  to  have  an  equitable  lien  on  the  premises  for  the  amount 
paid  bv  her  and  to  be  entitled  to  enforce  such  hen  by  a  sale  of  the  prop- 
erty, if  the  facts  warrant.  This,  although  the  corporation  had  sold  the 
property  to  other  parties. 

Respondents  who  subseauently  purchased  the  premises  from  the  cor- 
poration with  full  knowledge  of  tne  prior  contract  and  rights  occupy  no 
better  position  than  does  the  corporation  Itself. 

Whece  on  appeal  in  an  equity  suit  the  facts  are  not  in  dispute,  the  court 
has  power  to  direct  such  judgment  as  the  parties  are  equitably  enti- 
tled to.    Muck  V.  Hitchcock,  823. 

2.  Merger  and  consolidation  distinguished.  There  is  a  distinction 
between  a  consoUdation  and  merger  of  corporations.  Upon  a  consolida- 
tion a  new  corporation  comes  into  existence,  and  the  prior  corporations 
cease  to  exist.  Upon  a  merger  the  existence  of  one  of  tne  corporations  is 
continued  without  the  formation  of  a  new  corporation,  the  others  being 
merged  in  it.  The  continuing  corporation  becomes  tne  successor  of  the 
merged  corporations  subject  to  the  rights  and  obligations  imposed  by 
statute.    Matter  of  Bergdorf^  529. 

3.  Action  to  recover  money  paid  to  officer  in  violation  of  section  66  of  the 
Stock  Corporation  Law — allowance  to  officer  for  rent  and  hoard  — 
amendment  of  pleading.  Where  a  hotel  company  has  failed  to  pay  cer- 
tain installments  of  rent  due  under  its  lease,  a  subsequent  payment  to  its 
president  for  services  as  manager  is  a  violation  of  section  66  of  the  Bto^ 
Corporation  Law,  prohibiting  transfers  of  property  to  officers  or  stock- 
holders of  a  company  after  it  has  failed  to  pay  its  aebts,  and  the  amount 
so  paid  may  be  recovered  in  an  action  by  the  receiver  of  the  comx>any. 

But  in  such  €ui  action  it  is  proper  to  aUow  the  president  a  certain 
amount  for  the  rent  of  rooms  and  board  to  which  he  was  entitled  under 
his  agreement  for  services,  and  such  amount,  having  been  returned,  may 
be  deducted  from  the  recovery. 

Where  parties  by  mutual  consent,  in  effect,  modify  the  pleadings  on 
the  trial,  they  are  bound  thereby  on  appeal.  Montague  v.  Hotel  €htham 
Co.,  687. 

4.  Certificate  of  stock  not  negotiable  instrument —  assignment  of  certiflr 
cate—  action  to  recover  possession  of  stock  after  making  loan  thereon — 
e.stoppelof  owner  from  denying  acts  of  agent— rights  of  bona  fide  trans- 
feree.   A  certificate  of  stock  is  not  a  negotiable  instrument. 

An  assignment  of  a  certificate  of  stock  with  a  power  of  attorney 
indorsed  upon  the  back  of  the  certificate,  although  in  blank,  except  as  to 
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signature  and  witness,  presents  snch  indicia  of  title  that  an  innocent 

holder  obtains  good  title. 

If  the  assignment  and  power,  thoagh  upon  a  separate  paper,  identify 
by  description  the  property  intended  to  be  assigned,  the  same  rule  applies. 

Plaintiff,  a  banker,  loaned  his  brokers  a  certain  sum  on  twenty-five 
shares  of  stock  of  the  Standard  Oil  Company  and  received  the  usual 
collateral  stock  note.  Subsequently,  the  brokers  being  unable  to  repay 
the  loan,  plaintiff  sought  to  have  the  stock  transferred  to  him  in  order 
that  he  might  realize  thereon  as  collateral  and,  discovering  that  one  B. 
claimed  title,  brought  action  against  said  company  and  the  said  B.,  pray- 
ing that  he  be  adjudged  the  owner  of  the  stock.  It  appeared  from  the 
evidence  that  B.  delivered  the  certificates  of  stock  in  question  to  one  R., 
his  brother-in-law,  as  security  to  him  for  the  purchase  of  certain  stock, 
although  without  any  power  to  transfer  or  deal  with  it;  that  an  assign- 
ment and  power  of  attorney  had  been  delivered  to  R  tm*ee  years  before 
for  a  different  purpose;  that  when  R  was  suddenly  called  upon  by  his 
brokers  he  took  the  certificate  of  stock,  pinned  the  transfer  to  it,  and  for- 
warded it  to  the  plaintiff^s  brokers  with  the  agreement  that  they  should 
use  it  as  collateral  in  securing  a  loan  and  they  secured  the  loan  from 
plaintiff. 

Heldy  that  plaintiff  should  be  awarded  the  ownership  of  the  stock  and 
that  the  defendant  B.  should  seek  his  remedy  against  R,  his  agent, 
whose  acts  he  is  precluded  from  disputing. 

An  agent  to  whom  the  owner  has  delivered  a  certificate  of  stock  duly 
indorsed  for  transfer,  with  a  limited  power  of  disposition  for  a  special 
purpose,  may  bind  the  title  thereto  as  against  the  true  owner  by  trans- 
ferrmg  it  to  a  bona  fide  transferee  who  has  no  notice  of  the  limitations  of 
the  agent^s  authority,  although  the  transfer  was  made  for  an  unau- 
thorized purpose  and  with  the  intention  on  the  part  of  the  agent  to 
commit  a  fraud  upon  his  principal    Talcott  v.  Standard  Oil  Co.,  694. 

Accommodation  paper  —  ultra  vires. 
See  Bills  and  Notes,  4. 

Agreement  to  advance  money  to  corporation — provision  for  appointment 
of  lender^s  nominees  to  office  —  enforcement. 
See  Contract,  1. 

When  directors  of  corporation  not  liable  to  preditor  for  transfer  of  assets 
to  assignee. 

See  Debtor  and  Creditor,  2. 

Inspection  of  books  —  laches. 
See  Discovery,  4. 

Inspection  of  books  —  failure  to  make  demand  for  information  before 
petitioning. 

See  Mandamus. 

Right  of  officers  to  assign  claim  after  dissolution. 
See  Municipal  Corporation,  6. 

Examination  before  trial. 
See  Practice,  2. 

Powers  —  authority  of  agents  —  notice. 
See  Principal  and  Agent,  7. 

Service  of  summons  upon  corporation. 
See  Process,  1. 

Conveyance  of  land  to  officer  in  trust — passive  trust  —  action  by  officer's 
wife  for  dower. 

See  Real  Property,  1. 

Pledge  of  jewel  by  agent  with  consent  of  officer  of  corporation — when 
act  of  legal  entity  and  act  of  officer  cannot  be  distinguished. 
See  Replevin. 

COSTS. 

Action  by  city  on  bond  —  extra  allowance. 
See  Contract,  3. 

Suit  for  accounting — extra  allowance. 
See  Equity,  1. 
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COSTS  —  Conttnued, 
Amendment  of  answer. 
See  Flbadinq,  8. 

Amendment  of  complaint. 
See  Pleading,  9. 

Security  —removal  of  plaintiff  from  State. 
See  Practice,  a 

COUNTY. 

Removal  of  superintendent  of  highways  by  supervisor. 
See  Certiorari,  8. 

Power  of  board  of  supervisors  —  fixing  boundary  between  town  and  city. 
See  MuinciPAii  Corporation,  1. 

COXJBT. 

Jurisdiction—  trial  of  offender  on  Sunday— Magistrate's  Court,  city  of 
New  York.  A  magistrate  of  the  city  of  Kew  York  has  no  power  to  trv  and 
sentence  on  Sunday  a  woman  who  has  pleaded  not  guilty  to  a  charge 
of  soliciting  for  purposes  of  prostitution. 

The  provisions  of  the  city  charter  relating  to  the  attendance  of  magis- 
trates in  court  on  Sunday  do  not  authorize  the  triaJ  on  that  day  of  an 
offender  who  pleads  not  guilty,  that  being  forbidden  by  section  5  of  the 
Judiciary  Law.    People  ex  ret,  Ryan  v.  SuperirUendent,  etc.^  794. 

Reversal  of  judgment  of  Justice^s  Court. 
See  Appeal,  6. 

Power  of  court  to  decide  order  of  names  on  ballot. 
See  Election  Law,  8. 

Justice's  Court  —  practice  —  objection  to  misjoinder  of  actions. 
See  Pleading,  6. 

CRIME. 

1 .  CJiange  of  venue  —  when  cTiange  granted — effect  of  previous  applica- 
tions for  speedy  trial.  A  defendant  may  apply  for  a  change  of  the  place 
of  trial  of  a  criminal  action  on  the  ground  that  a  fair  trial  cannot  be  had 
in  the  county  where  the  venue  is  laid. 

Whether  or  not  the  application  should  be  granted  is  to  be  detomined 
by  the  exercise  of  judicial  discretion  and  each  case  must  be  decided  upon 
its  own  facts.  It  is  enough  if  the  court  can  find  that  in  all  human  probar 
bilitv  such  a  condition  exists. 

Where  a  defendant  has  made  three  applications  for  a  speedv  trial  in  the 
county  where  the  indictment  was  found  and  has  succeeded  m  procuring 
a  removal  of  his  case  to  the  Court  of  General  Sessions  on  the  groond 
that  the  Supreme  Court  would  adjourn  for  the  summer  months  and  has 
urged  the  vacating  of  a  stay  which  had  been  granted,  the  court  on  his 
motion  to  change  the  place  of  trial  may  look  upon  the  precedent  publi- 
cations upon  which  he  now  relies  to  show  a  prejudiced  public  from  which 
a  fair  jury  could  not  be  drawn  in  the  same  light  that  the  defendant  did 
when  strenuously  insisting  upon  a  speedy  trial  and  may  confine  its 
examination  to  matters  occurrmg  thereafter.    People  v.  Hyde,  131. 

3.  Information  charging  attempt  to  bribe  another  to  commitpefjury — 
evidence.  An  information  for  violation  of  section  813  of  the  Penal  Law, 
which  among  other  things,  charges  that  defendant  attempted  to  bribe  M., 
the  owner  of  a  truck  that  had  been  stolen,  to  procure  his  servant,  G.,  the 
driver  thereof,  when  subpoBnaed  as  a  witness,  to  commit  perjury  and  to 
fail  to  identify  at  the  examination  before  the  mas^strate  one  R.,  who 
had  been  seen  with  the  truck  and  arrested,  sufficiently  charges  an 
attexnpt  to  incite  G.  to  commit  a  crime,  although  there  is  no  evidence 
that  G.  had  any  knowledge  of  the  larceny. 

Evidence  examined,  and  held^  insufficient  to  sustain  a  conviction  under 
the  above  information.    People  v.  Bloom,  2d6. 

3.  Usury —Banking  Law,  section  914— security  not  necessary — Bank- 
ing Law  and  Penal  Law  not  inconsistent—  repeal  by  implication  —  when 
defendant  taking  usury  liable  as  principal — defenses  —  burden  of  proof. 
One  who  makes  a  loan  of  money  less  than  $200  for  more  than  tne  l^al 
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rate  of  interest  is  guilty  of  a  violation  of  section  814  of  the  Banking  Law, 
although  no  security  is  taken.  But  where  the  usurious  loan  is  on 
personal  credit,  security  must  be  given  in  order  to  constitute  a 
misdemeanor. 

Section  2400  of  the  Penal  Law,  re-enacting  chapter  061  of  the  Laws  of 
1904,  which  made  the  taking  of  security  an  essential  element  to  the  crime 
of  usury  as  therein  defined,  did  not  repeal  by  implication  section  314  of 
the  Banking  Law. 

Repeals  by  implication  are  not  favored  and  are  not  effected  unless  two 
statutes  are  clearly  inconsistent,  or  the  new  statute  is  intended  to  estab- 
lish a  complete  system  for  the  entire  subject-matter  of  the  legislation. 

Section  2400  of  the  Penal  Law  and  section  814  of  the  Banking  Law  are 
not  inconsistent,  but  are  complementary  to  each  other,  the  latter  relating 
to  usury  in  certain  counties  only. 

A  person  who  makes  a  usurious  loan  contrary  to  section  814  of  the  Bank- 
ing Law  is  liable  as  a  principal,  although  he  made  the  loan  on  behalf  of 
another. 

In  a  prosecution  for  said  crime  the  People  need  not  show  that  the  defend- 
ant was  not  one  of  the  particular  corporations  authorized  by  the  Bank- 
ing Law  to  charge  interest  on  loans  in  excess  of  six  per  cent.  The  bur- 
den is  upon  the  defendant  to  bring  himself  within  tne  exception  of  the 
statute.    People  v.  Schultg,  844. 

4.  Burglary  —  grand  larceny  —  evidence  —possession  of  property  as  evi- 
dence of  guilt— refusal  of  defendant  to  testify  —  declarations  of  persons 
made  at  time  of  their  joint  arrest.  One  of  three  persons  indicted  for  burglary 
and  grand  larceny  in  taking  two  horses  and  some  harness  from  a  stable,  was 
tried  and  found  guilty.  There  was  no  direct  proof  connecting  the  defend- 
ant or  the  others  with  the  crimes  charged.  It  depended  almost  entirely 
upon  the  possession  of  the  propertv  and  the  circumstances  thereof.  Evi- 
dence examined,  and  held^  msufflcient  to  connect  the  defendant  with  the 
crimes  charged. 

The  conscious,  exclusive  and  recent  possession  of  stolen  property  warrants 
an  inference  that  the  possessor  is  guilty  of  the  crime  by  which  such  prop- 
erty was  taken  from  its  owner. 

Such  possession,  if  unexplained  to  the  satisfaction  of  the  jury,  is  suffi- 
cient to  sustain  a  conviction. 

The  neglect  or  refusal  of  a  defendant  to  testify  does  not  create  any  pre- 
sumption against  him. 

Declarations  of  one  of  three  persons  made  at  the  time  of  their  joint 
arrest  are  not  admissible  upon  their  trial  as  part  of  the  res  gestce  in  so 
far  as  they  refer  to  past  occurrences,  nor  are  they  admissible  upon  the 
theory  of  a  conspiracy,  unless  such  conspiracy  be  proven. 

But  such  declarations,  made  in  the  presence  of  the  accused,  are  admissi- 
ble for  the  purx)ose  of  ascertaining  his  reply  to  them.  People  v.  Friedman^ 
878. 

Trial  of  offender  on  Sunday  —  Magistrate's  Court,  city  of  New  York. 
See  Court. 

HB^or  tables  containing  all  sections  of  the  Penal  and  Criminal  Codes 
cited  and  construed  in  this  volume,  see  ante,  p.  Ixii.] 

DAMAGES. 

Action  to  recover  for  death  caused  by  negligence — verdict  not  excessive 
— practice  — motion  to  set  aside  assessment  of  damages — discretion  — 
appeal  — review  of  discretion— evidence  not  going  to  damages— privi- 
lege—communications  made  to  physician — waiver,  A  verdict  of  $15,000 
for  the  death  of  a  man  sixty  years  of  age  who  had  been  earning  $80  a  week 
as  an  architectural  draftsman  and  had  been  doing  other  business  and  who 
left  surviving  a  widow  and  two  grown  daughters,  one  of  whom  lived  with 
herparents,  though  large,  is  not  excessive. 

where  after  judgment  absolute  for  the  plaintiff  has  been  rendered  by  the 
Court  of  Appeals  on  the  defendant's  stipulation  and  subsequently  the 
damages  of  the  plaintiff  have  been  assessed  under  section  104  of  the  Code 
of  Civil  Procedure,  it  is  improper  for  the  defendant  to  move  to  set  aside 
the  verdict  on  the  judge's  minutes  and  for  a  new  trial  under  section  999 
of  the  Code  of  Civil  Procedure. 
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It  seems,  however,  that  such  motion  may  be  treated  as  one  to  set  aside 
the  inquisition  and  may  be  considered  by  the  court  in  its  discretion. 

Such  motion  to  set  aside  the  inc^uisition  will  not  be  granted  merely  for 
the  admission  or  exclusion  of  evidence  unless  it  appear  that  the  error 
defeated  the  ends  of  justice. 

The  discretion  of  the  trial  court  in  granting  or  denying  a  motion  to  set 
aside  such  inquisition  is  reviewable  by  the  Appellate  jJivision,  but  not 
by  the  Court  of  Appeals. 

An  order  refusing  to  set  aside  the  inquisition  will  be  aflOrmed  on  appeal, 
where  no  improper  evidence  was  admitted  on  the  question  of  damages. 

The  privilege  of  communications  made  by  a  patient  to  his  physician  in 
his  professional  capacity  created  by  section  834  of  the  Ck)de  of  Civil  Pro- 
cedure is  not  for  the  benefit  of  the  physician,  but  for  that  of  the  patient, 
and  may  be  waived  by  him,  or,  after  his  death,  by  his  personal 
representative. 

The  error  of  a  trial  court  in  refusing  to  compel  a  physician  to  disclose  com- 
munications received  from  a  patient  is  not  reversible  error,  even  if  there 
has  been  an  express  waiver  on  behalf  of  the  patient,  unless  the  evidence 
sought  was  material  to  the  issues. 

On  an  inquisition  to  assess  damages  for  a  death  caused  by  negligence  it  is 
not  reversible  error  for  the  court  to  refuse  to  allow  the  decedent^s  physi- 
cian to  be  questioned  by  the  defendant  as  to  the  decedent^s  physical 
condition  five  or  six  years  before  the  accident,  where  the  form  of  the 
question  was  not  specific  enough  to  indicate  that  it  was  sought  to 
show  that  he  was  permanently  injured  in  health.  Trieher  v.  New  York 
<j&  Queens  County  Mailway  Co,,  804 

Action  by  contractor  on  quantum  meruit—  interest. 
See  Contract,  2. 

Breach  of  contract  —  failure  to  allow  nominal  damages —  profits  —  losses 
—  measure  of  damages. 
See  Contract,  5. 

Building  contract  —  when  materialman  not  limited  in  recovery  to 
contract  price. 

See  Contract,  6. 

Breach  of  contract  of  employment. 
See  Contract,  7. 

Breach  of  contract  to  convey  land  —  deposit  on  contract  —  equitable 
lien  —  sale  to  other  persons. 
See  Corporation,  1. 

Action  against  attorney  for  negligence. 
See  Dbcbdbnt^s  Estate,  1. 

Slander  of  title  of  real  property. 
See  Libel,  1. 

Street  closing,  New  York  city. 
See  New  York  City,  1. 

Widening  street,  New  York  city  —  efifect  on  grade. 
See  New  York  City,  3. 

Failure  of  railroad  to  remove  inflammable  material  from  right  of  way  — 
amount  of  damages. 

See  Railroad,  4 

Failure  to  demand  delivery  of  goods  sold. 
See  Sale,  2. 

DEBTOB  AND  CBEDITOB. 

1.  Contempt—  supplementary  proceedings  —  recitals  in  order  directing 
imprisonmnent  for  contempt  An  order  adjudging  a  judgement  debtor 
guilty  of  contempt  of  court  because  of  certain  answers  given  on  his 
examination  in  supplementary  proceedings  and  directing  his  imprison- 
ment if  he  failed  to  pay  the  flbae  imposed  is  fatally  defective  unless  it 
contains  an  adjudication  as  to  the  specific  facts  deemed  to  be  a  contempt 
of  court.    A  recital  in  said  order  which  is  only  a  general  description  of  the 
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Courtis  impression  of  the  judgment  debtor^s  whole  examination  is  insuffi- 
cient.   Matter  of  Gordon  v.  Feldberg,  346. 

2.  Transfer  of  assets  by  debtor  and  assumption  of  debts  bp  assignee — 
election  —  assertion  of  claim  against  assignee  —  wTien  directors  of  corpo- 
ration making  tranter  not  liable  to  creditor.  A  judgment  creditor  hav- 
ing filed  a  proof  of  claim  against  a  bankrupt  corporation  which  had 
assumed  the  debts  of  his  original  debtor,  another  corporation,  cannot 
subsequently  bring  an  action  against  the  directors  of  the  original  debtor 
on  the  theory  that  they  had  no  right  to  seU  its  assets  to  the  company 
which  assumed  the  debt.  This,  because  the  directors  were  not  parties 
to  the  contract,  but  merely  trustees  for  their  corporation-  and  were  not 
the  plaintiffs  original  debtors,  and  also  because  tne  plaintiff  by  filing  the 
claim  in  the  bankruptcy  proceedings  affirmed  the  validity  of  the  transfer. 
WasTibumy.  Rainier^  800. 

General  assignment  by  drawer  of  draft  —  failure  of  drawee  to  accept  — 
rights  of  payee  to  security  in  hands  of  drawee. 

/8fce  BILLS  AND  NOTBS,  2. 

Action  by  creditor  to  recover  money  paid  to  officer  of  corporation  in 
violation  of  law. 

See  Corporation,  3. 

Insolvent  corporation  —  inspection  of  books. 
See  DiscoYBRY,  4 

Receiver  in  supplementary  proceedings  against  remainderman  —  death 
of  life  beneficiary — action  against  trustee. 
See  Trust,  1. 

See  Banking. 

DECEDENT'S  ESTATE. 

1.  Executor  and  administrator—  action  against  attorney  for  negligence 
—  burden  of  proof — appeal — evidence — damages  —  commissions  of 
executors— liability  of  attorney  for  advising  client  to  testify  falsely. 
Where  executors  and  trustees,  who  have  been  removed  by  the  surro- 
gate for  incompetency,  bring  an  action  against  their  attorney  for  negli- 
gence, alleging,  firsts  defendant's  lack  of  due  care  and  diligence  in  the 
matters  submitted  to  him  in  relation  to  the  administration  of  the  estate 
resulting  in  their  removal  and  loss  of  commissions;  second,  alleging  lack 
of  skill  and  diligence  in  the  preparation,  filing  and  presentation  of  their 
account,  resulting  in  their  being  charged  personally  with  ther  costs,  the 
burden  is  upon  the  plaintiffs  to  prove  the  breach  of  duty  on  the  part  of 
the  defendant  and  the  amount  of  damages. 

Upon  an  appeal  from  the  dismissal  of  the  complaint  at  the  close  of  the 
plaintiiTs  case  in  such  an  action,  every  fair  intendment  arising  upon 
the  evidence  must  be  given  to  them.  Evidence  examined,  and  held,  tnat 
the  plaintiffs  should  have  a  new  trial 

In  the  first  cause  of  action  the  measure  of  damages  is  the  difference  in 
the  pecuniary  position  of  the  client  from  what  it  would  have  been  had 
the  attorney  acted  without  negligence. 

Damages  for  loss  of  commissions,  past  and  prospective,  are  so  uncertain 
as  to  their  character  that  they  should  not  be  allowed. 

Commissions  of  executors  and  trustees  are  not  a  matter  of  rig^t,  but 
rest  in  the  discretion  of  the  surrogate. 

It  seems,  that  if,  in  the  second  cause  of  action,  the  plaintiffs  can  estab- 
lish that  their  pecuniary  loss  was  due  to  the  lack  of  care,  skill  and  dili- 
gence of  the  aefendant  in  the  preparation,  filing  and  presentation  of 
their  account,  they  may  recover. 

It  seems,  that  an  attorney-  who  advises  a  client,  an  executor,  to  testify 
falsely  in  a  matter  under  his  supervision,  violates  his  retainer  and  dam- 
ages resulting  therefrom  may  be  actionable.    Flynn  v.  Judge,  278. 

2.  Cladm  for  services  rendered  testator  during  his  lifetime  —  proof  not 
estdblisning  contract — clearest  proof  required  —  erroneous  charge  — 
presumption  —  payment  of  wages  to  claimant  Action  against  an  execu- 
tor to  recover  for  alleged  services  rendered  to  the  testotor  during  his 
lifetime  and  to  members  of  his  family  at  his  request,  the  plaintiff 
claiming  an  express  contract,  and  also  an  express  promise  to  leave  her 
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by  will  an  amount  Bufflcient  to  compensate  her.     Evidence  examined, 

and  held,  that  the  plaintiff  wholly  failed  to  establish  her  claim. 

The  rule  that  such  claim  against  an  estate  must  be  established  by  the 
clearest  and  most  convincing  evidence,  given  and  corroborated  in  essen- 
tial pckrticukure  by  disinterested  witnesses,  obtains  in  an  action  at  law 
as  well  as  in  an  action  for  the  specific  performance  of  a  contract. 

In  such  action  against  an  estate  it  is  error  for  the  court  to  rule  that  the 
Statute  of  Limitations  is  not  a  bar  to  any  part  of  the  claim  back  of  six 
years  where  there  is  no  evidence  whatever  establishing  plaintilTs'  claim 
of  an  express  promise  to  leave  property  by  will  to  compensate  her. 

Where  it  appears -that  such  claimant  against  an  estate  received  regular 
wages  the  presumption  is  that  the  payments  were  in  full  for  all  services 
rendered. 

Evidence  examined,  and  Jield,  that  a  finding  by  the  jury  that  regular 
pa^rments  for  services  were  not  made  was  against  the  weight  of  evidenca 
MeiUy  v.  Burkelman^  548. 

Action  by  executor  of  payee  of  note  against  maker. 
See  Bills  aitd  Notss,  8. 

Validity  of  bequest  —  charitable  use  —  legacy  to  French  theological 
school. 

See  Coio'LiCT  op  Laws.  , 

Deposit  of  bonds  in  envelope  addressed  to  donee. 
SeeQwT. 

Death  of  one  defendant  —reviving  action  —  failure  of  representative  to 
answer  supplemental  complaint. 
/8ffi€  Practice,  4 

Transfer  tax  —  valuation  of  life  estate. 
See  Tax,  2. 

See  Trust. 
See  Will. 

DEED. 

Effect  of  restrictions  in  habendum  clause  —  affirmative  covenant  to  build 
fences — breach  of  covenant  as  ground  for  prescriptive  right. 
See  Real  Property,  2. 

DEFAULT. 

When  Judgment  by  default  should  not  be  entered. 
See  PRACTICE,  4. 

DEFINITION. 

" Coloringmatter "  defined. 
/Sec  Public  Health,  2. 

DEPOSITION. 

See  Discovery. 

DISCOVERT. 

1.  Examination  of  party  before  trial — fraudulent  conspiracy  of 
defendants  —  sufficiency  of  moving  papers.  The  right  to  examine  an 
adverse  party  before  trial  Is  a  substantial  one  which  should  not  be  denied 
if  made  m  good  faith  and  for  the  purpose  of  obtaining  testimony  to  be 
used  on  the  trial  It  should  only  be  denied  if  it  is  sought  for  some  ulterior 
purpose. 

Where  from  the  nature  of  an  action  it  seems  probable  that  plaintiff  will 
have  to  produce  the  defendants  as  witnesses  to  prove  his  cause  of  action 
he  will  generally  be  allowed  to  examine  them  before  trial. 

Where  the  complaint  alleges  that  defendants  fraudulently  conspired  to 
place  a  fictitious  lease  upon  premises  owned  by  one  of  them  for  the  pur- 
pose of  inducing  the  plaintiff  to  purchase  the  same  for  more  than  tneir 
real  value  and  the  answer  is  a  general  denial,  plaintiff  should  be^EiUowed 
to  examine  defendants  before  trial  as  to  the  alleged  conspiracy  since 
defendants  are  the  only  persons  who  have  knowledge  of  the  existence  of 
the  alleged  fraudulent  acts  and  who  can  testify  to  them. 

Where  plaintiff^s  moving  papers  state  not  only  that  he  requires  the  tes- 
timony sought  to  prepare  for  trial,  but  also  that  ne  intends  to  use  it  on  the 
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trial,  and  the  papers  show  that  he  expects  to  prove  certain  material  facts 

in  issue  by  the  examination,  they  are  snf&cient  in  this  respect. 

The  moving  affidavits  on  a  motion  to  examine  an  adverse  party  before 
trial  should  allege  facts,  not  conclusions  or  allegations  upon  information 
not  disclosed. 

But  in  an  action  involving  fraudulent  concealment  plaintiff  will  not  be 
required  to  allege  speciiicallv  as  facts  matters  which  under  the  theory 
of  the  complaint  are  solely  within  the  knowledge  of  defendants.  Kornbluih 
V.  IsadcSy  108. 

2.  Examination  of  defendant  after  issue  joined  —  equitable  suit  for 
accounting — scope  of  examination.  To  sustain  an  order  for  the  exam- 
ination of  an  adverse  party  after  issue  joined  it  must  affirmatively  appear 
that  the  examination  is  material  and  necessary  to  the  applicant  in  the 
prosecution  or  defense  of  the  action. 

Where  in  a  'suit  in  equity  for  an  accounting  the  allegations  of  the 
complaint  upon  which  the  right  to  the  accounting  is  predicated  are  denied 
this  issue  must  first  be  determined  and  an  interlocutory  judgment  entered. 
If  such  judgment  be  for  the  plaintiff,  then,  and  not  until  then,  may  the 
accounting  be  had. 

Hence,  where  in  such  a  case  no  interlocutory  decree  sustaining  the  plain- 
tiff's right  to  an  accounting  has  been  entered^  an  order  for  the  examina- 
tion of  the  defendant  before  trial  should  limit  the  examination  to  those 
matters  upon  which  the  plaintifTs  right  to  an  accounting  is  predicated. 
Del  Qenovese  v.  Del  Genovese^  266. 

8.  Husband  and  wife—  action  for  separation—  counterclaim — eocam^ 
ination  of  defendant  as  to  his  financial  condition  denied.  Where  in  an 
action  for  separation  the  plaintiff  demands  relief  on  the  ground  of  defend- 
ant's cruelty,  abandonment  and  failure  to  support  her,  and  the  defendant, 
after  admitting  the  abandonment  and  non-support,  sets  up  a  counter- 
claim wherein  he  alleges  he  was  justified  in  such  abandonment  because  of 
plaintiff's  cruel  and  inhuman  treatment  of  him  and  abandonment  as  well, 
an  order  for  the  examination  of  the  defendant  before  trial  to  disclose  the 
amount  of  his  income  and  property  that  the  amount  of  alimony  may  be 
determined  should  not  be  granted.  The  question  of  defendant's  financial 
condition  in  reference  to  any  award  of  alimonv  does  not  become  an  issue 
until  plaintiff  has  succeedea  in  establishing  her  right  to  the  judgement 
which  she  seeks.     Van  Valkenhurgh  v.  VanValkenburgh,  482. 

4  Inspection  of  books  of  insolvent  corporation — laches.  The  plaintiff 
in  an  action  for  damages  resulting  from  false  representations  whereby  the 
defendant,  an  individual,  induceof  him  to  purchase  stock  of  a  corporation 
which  subsequently-  became  bankrupt,  is  entitled,  on  learning  that  the 
books  of  the  corporation  have  come  into  the  defendant's  hands,  to  inspect 
them  in  order  to  enable  him  to  prove  the  facts  as  to  which  the  false 
representations  were  made. 

The  examination  should  not  be  denied  on  the  ground  of  laches  although 
the  motion  therefor  was  not  made  until  the  case  was  about  to  be  tried,  if 
the  plaintiff  learned  that  the  books  were  in  the  defendant's  possession  only 
a  few  days  before  the  motion  and  the  defendant  has  not  been  prejudiced 
by  the  delay.    Smith  v.  Rubel^  670. 

Examination  of  municipal  corporation  before  trial  —  inspection  of  public 
records. 

See  Municipal  Corporation,  4. 

Examination  of  party  before  trial. 
See  Pbacticb,  2. 

DIVOBOE. 

Failure  to  establish  adultery  of  defendant. 
See  Husband  and  Wifb,  3. 

DOMESTIO  RELATIONS. 

See  Husband  and  Wifb. 

DO  WEB. 

Divorce  —  death  of  husband  —  testimony  of  wife  that  she  was  never 
served  with  summons. 

See  Husband  and  Wifb,  1. 
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Corporation — oonveyanoe  of  land  to  officer  in  trust — passive  trust — 
action  by  officer^s  wife  for  dower. 
See  Rbaii  Propbrtt,  1. 

EJEOTMENT. 
When  judgment  in  ejectment  conclusive  in  action  to  partition  premises. 
See  Partition,  1. 

ELECTION. 

Action  against  undisclosed  principal  —  rescission  of  contract. 
See  Principal  and  AesNT,  8. 

ELECTION  LAW. 

1.  Selection  of  members  of  party  committees — repetition  of  names  of 
candidates  on  ballots  where  district  divided.  Where  a  iMirty  or|2:aniza- 
tion  acting  under  the  power  conferred  by  the  Legislature  has  selected  the 
Assembly  district  as  ixk  unit  of  representation  and  has  also  fixed  the  ratio 
for  such  representation,  based  on  the  votes  cast  for  its  candidate  for  Gov- 
ernor at  the  preceding  State  election,  the  members  of  the  county  com- 
mittee elected  by  Assembly  districts  become  ipso  fa^to  members  of  the 
judicial,  senatorial,  congressional,  assembly,  municipal  court,  aldermanic, 
city  and  borough  district  committees. 

Thus  a  single  appearance  of  the  names  of  the  candidates  for  the  county 
committee  upon  the  primary  ballot  is  sufficient. 

The  sole  exception  to  this  result  is  where  there  are  Assembly  districts 
which  have  been  subdivided  so  that  they  are  entitled  to  representation 
in  two  or  more  of  such  committees.  In  such  cases  it  is  the  duty  of  the 
party  organization  to  establish  rules  for  the  proper  apportionment  of 
membership  between  the  various  Assembly  districts  and  parts  of  Assem- 
bly districts  entitled  to  participation  therein,  and  in  the  Assembly  dis- 
tricts so  subdivided  the  ballot  should  contain  the  names  of  the  candi- 
dates for  membership  upon  the  county  committee,  and  such  names 
should  be  repeated  as  often  as  there  are  other  committeemen  to  be 
elected  for  smaller  units  than  the  entire  Assembly  district,  apportioned 
among  the  other  committees  in  such  numbers  as  the  party  rules  may 
determine.    Matter  of  Koenig  v.  Britt^  68. 

2.  Primary  election's— use  of  party  emblem  — eoThstitutional  law  — 
printing  name  of  candidate  more  than  once  on  ballot  As  long  as  full 
liberty  is  given  for  the  selection  of  other  emblems  and  no  unfair  discrimi- 
nation is  exercised,  the  mere  fact  that  the  party  committee  which  nomi- 
nally represents  the  majority  of  the  party  membership  is  given  the  right 
to  use  the  party  emblem  on  the  prunary  ballot  is  not  an  abuse  of  the 
legislative  power. 

Section  57  of  the  Election  Law  and  so  much  of  section  68  as  provider  for 
the  use  of  a  party  emblem  upon  primary  ballots  are  not  unconstitutional 
on  that  ground. 

The  purpose  of  the  Legislature  was  to  surround  the  primary  election 
with  every  safeguard  of  the  regular  election  and  to  grive  at  both  the  same 
protection  to  the  voter  in  the  exercise  of  his  franchise  and  the  same  freedom 
in  the  selection  of  his  candidates. 

That  part  of  section  68  of  the  Election  Law  which  prohibits  the  name  of 
a  candidate  at  a  primary  election  from  appearing  on  the  ballot  more  than 
once  in  connection  wltn  the  same  office  or  position  is  unconstitutionaL 
Matter  of  Hopper  v.  Britt,  M. 

3.  Primary  election —  order  on  ballot  of  names  of  candidates  for  dele- 
gates to  national  convention— power  of  court  to  interfere.  Since  there  is 
no  direction  in  the  Election  Law  as  to  the  order  in  which  names  of  can- 
didates for  delegates  to  the  National  convention  shall  be  placed  upon  the 
ballot,  the  court  has  no  power  to  interfere  with  the  acts  of  the  boards  of 
elections.    Matter  of  Buell,  690, 

4.  Organization  of  political  convention  —  Election  Law,  section  112,  not 
retroactive  —  vote  by  proxy.  Section  112  of  the  Election  Law,  relating  to 
the  organization  of  political  conventions,  has  no  application  to  the  meet- 
ings and  procedure  of  a  party  committee,  appointed  before  the  statute  was 
enacted,  which  has  assembled  to  designate  persons  to  be  voted  for  at 
primaries. 
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Where  the  rules  of  such  committee,  appointed  before  the  statute  was 
enacted,  permit  members  to  vote  by  proxy,  they  may  do  so,  and  desig- 
nations made  on  votes  so  cast  are  valid.    Matter  of  Daniel^  Til. 

EMINENT  DOMAIN. 

Laws  of  1804,  chapter  147,  and  Laws  of  1897,  chapter  664,  authorizing 
construction  of  bridge  across  the  Harlem  river  construed  —  certiorari  to 
remew  action  of  board  of  a^essors.  Certiorari  to  review  the  proceedings 
of  the  board  of  assessors  of  the  city  of  New  York  in  awarding  damages 
caused  by  a  change  of  grade  of  Willis  avenue  in  erecting  a  bridge  across 
the  Harlem  river  pursuant  to  Laws  of  1894,  chapter  147,  and  Laws  of  1897, 
chapter  664.  Statutes  construed,  and  held,  that  the  proceedings  before 
the  board  of  assessors  should  be  dismissed.  People  ex  rel.  City  of  New 
York  V.  Sandrock  R  Co.,  661. 

Street  closing,  city  of  New  York  —  damage  to  abutting  owners. 
See  New  York  City,  1. 

Street  opening,  New  York  city  —  offsetting  assessment  against  award  to 
same  party. 

See  New  York  City,  2. 

Widening  street,  New  York  city  —  effect  of  change  of  grade  —  damages. 
SeeNKvr  York  City,  3. 

Condemnation  of  land  necessary  to  operate  railroad. 
See  Railroad,  3. 

EMPL0TEB8'  LIABILITY  ACT. 

Death  of  workman  in  manhole  —  foreman  and  superintendent 
distinguished 

See  Master  ajstd  Servant,  1. 

BaxnTY. 

1.  Suit  for  an  accounting  and  to  recover  on  a  contra^— effect  of  fraudu- 
lent concealment  upon  limitation  of  action  at  law  —  interest — extra  allow- 
ance. Plaintiff,  as  executor  of  and  trustee  under  a  will  with  his  coexecu- 
tors  and  trustees,  held  certain  shares  of  stock,  and  having  no  available 
funds  to  protect  the  value  of  said  stock  which  was  in  danger  of  being 
destroyed,  entered  into  a  contract  with  the  defendant,  who  agreed  after 
an  assignment  of  the  stock  to  him  to  institute  proceedings  to  protect  its 
value  and,  if  i)ossible,  to  realize  and  recover  the  value  thereof  and  to 
pay  to  the  plaintiff  a  stipulated  sum,  less  the  amount  of  the  disburse- 
ments. Witnin  three  years  after  the  date  of  the  contract  the  defendant, 
without  instituting  legal  proceedings  of  any  kind,  sold  the  stock  for  much 
more  than  the  sum  stipulated  in  the  contract.  He  deliberately  and  fraud u- 
lentlv  made  the  trustees  believe  that  the  stock  had  not  been  sold  by  him 
but  nad  become  valueless.  They  did  not  learn  of  the  sale  until  more 
than  eight  years  thereafter. 

In  a  suit  inequity  for  an  accounting  and  to  recover  under  the  contract, 
Tteld,  that  the  cause  was  properly  brought  in  equity;  that  the  six-year 
Statute  of  Limitations  was  no  defense;  that  plaintiff  should  recover  the 
sum  stated  in  the  contract  with  interest  thereon,  compounded  yearly, 
and  that  an  extra  allowance  may  properly  be  granted  to  the  plaintiff, 
although  the  defendant  offered  no  evidence,  but  application  for  extra 
allowance  cannot  be  passed  upon  until  all  the  issues  have  been  settled. 

The  concealment  ana  deception  on  the  part  of  the  defendant  constituted 
fraud  and,  when  discovered,  gave  to  the  trustees  a  cause  of  action  which 
could  be  enforced  in  equity  for  fraudulent  concealment. 

One  cannot,  by  his  own  fraudulent  act,  destroy  a  cause  of  action  which 
can  be  enforced  at  law,  and  thereby  escape  in  equity  liability  to  the  extent 
to  which  the  party  has  been  defrauded. 

Where  one  has  obtained  an  advantage  by  fraud,  equity  will  not  permit 
him  to  hold  it  by  resorting  to  the  Statute  of  Limitations.  Clarke  v. 
GKlmore,  445. 

2.  Statute  of  Frauds  —  action  for  breach  of  oral  contract  to  convey  lands 
in  consideration  of  discontinuance  of  action — part  performance  of  oral 
contra^.  The  plaintiff  made  a  contract  to  purchase  three  and  one-half 
acres  of  a  tract  of  land  upon  which  there  was  a  prior  mortgage.  She 
brought  suit  to  enforce  specific  performance  of  her  contract  and  filed  a 
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lis  pendens.  The  mortgagee  sued  to  foreclose  the  mortgage,  making  the 
plamtiflF  a  party  defendant.  To  hasten  the  foreclosure  the  defendant 
requested  the  plaintiff  to  discontinue  her  action  and  cancel  the  lis  pen- 
dens, which  sne  did  in  consideration  of  the  defendant's  oral  promise, 
upon  his  purchase  of  the  property  at  the  foreclosure  sale,  to  convey  to 
the  plaintiff  tiie  land  which  she  had  contracted  to  purchase,  and  to  save 
her  narmless  from  loss  by  reason  of  the  discontinuance  of  her  suit  for 
specific  performance.  The  defendant  purchased  the  land  at  the  foredoe- 
ure  sale  and  sold  the  three  and  one-half  acres  to  other  parties,  and  plaintiff 
brings  this  action  to  recover  damages  for  breach  of  contract,  alleging  injury 
to  other  property  to  which  she  intended  to  annex  the  three  and  one-hau 
acres.    The  defendant  pleads  the  Statute  of  Frauds. 

Held,  that  the  plaintiff's  relation  to  the  mortgage  was  that  of  a  subse- 
quent vendee  and,  therefore,  she  did  not  lose  anything  by  the  discon- 
tinuance of  her  suit  and  the  canceling  of  the  lis  pendens; 

That  t^e  promise  to  convey  the  three  and  one-half  acres,  when  purchased, 
was  void  for  not  being  in  writing;  that  there  is  no  element  in  the  case  to 
take  the  agreement  out  of  the  Statute  of  Frauds*  the  act  of  part  per- 
formance was  the  discontinuance  of  an  action  wnich  it  was  futile  to 
prosecute; 

That  there  was  no  confidential  relation  between  the  parties,  for  an  abuse 
of  which  relief  may  be  obtained  in  eauity. 

The  acts  of  part  performance  which  will  take  a  case  out  of  the  Statute 
of  Frauds  must  be  unequivocally  referable  to  the  agreement  of  which  they 
are  a  part  execution.    Todd  v.  Pratt,  459. 

Cancellation  of  lease  for  failure  to  pay  rent  on  day  fixed. 

See  liANDIiORD  AND  TENANT,  2. 

Foreclosure  of  mortgage— bankruptcy  of  mortagor  —  appointment  of 
receiver  —  respective  rights  of  receiver  and  of  trustee  in  bcuikruptcy. 
See  MoBTeAaB,  1. 

Conveyance  of  part  of  mortgaged  lands  —  release  of  remaining  lands 
from  lien  of  mortgage  —  when  rule  as  to  mars}ialing  assets  inequitable. 
See  MoRTGAaB,  4. 

Abatement  of  nuisance — issues  raised  by  defendants  between  them- 
selves —  judgment  for  plaintiff  should  not  be  postponed. 
See  ]SiuiSANCE. 

Taxation  of  railroad  for  improvement  of  streets  passing  under  it. 
See  RAiiiBOAD,  6. 

Remedy  at  law— failure  to  raise  question. 
See  WiiiL,  1. 

ESTOPPEL. 

When  contractor  estopped  to  deny  terms  of  agreement. 
See  Contract,  9. 

Denial  of  acts  of  agent. 
See  Corporation,  4. 

Action  against  undisclosed  principal  for  breach  of  contract  —  election 
of  remedv. 

S'ee  Principal  and  Aqbnt,  3. 

EVICTION. 

Constructive  eviction  —  implied  covenant  by  landlord  to  furnish  heat 
See  Landlord  and  Tbnant,  1. 

EVIDENOE. 

Impressions  of  witness. 
See  Appeal,  6. 

F&rol  evidence  to  vary  terms  of  note. 
See  Bills  and  Notes,  8. 

Municipal  ordinance  —  judicial  notice. 
See  Contract,  3. 

Breaxsh  of  contract  —  what  evidence  admissible  on  question  of  damages. 
See  Contract,  5. 
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Judicial  notice  of  treaty. 

See  Contract,  15. 

Burglary  —  grand  larceny — refusal  of  defendant  to  testify  — declara- 
tions by  persons  made  at  time  of  their  joint  arrest. 
See  Cbimb,  4 

Negligence  action  —  communications  made  to  physician  —  waiver  of 
privilege. 

See  Dabcagbs. 

Section  839  of  the  Code  of  Civil  Procedure  —  presumption. 

See  HUSBABTD  AND  WiPE,  1. 

Notice  to  in'surance  company  of  loss  under  policy. 

See  INSURAKCB,  5. 

Negligence  —  res  ipsa  loquitur. 

See  Master  and  Servant,  5. 

Real  property  —  presumption  of  lost  grant— twenty  years'  possession 
essential. 

See  Partition,  1. 

Presumption  of  payment. 
See  Partition,  2. 

Collision  at  grade  crossing  — weather  conditions — testimony  of  district 
forecaster. 

See  Railroad,  5. 

Conveyance  of  land  to  officer  in  trust  for  corporation — minute  books  of 
corporation — resolution  authorizing  conveyance. 
See  Real  Property,  1. 

Testamentary  capacity  —  opinion  of  expert. 
See  Wiiii*,  4 

EXB0T7TI0N. 

SherifF — duty  to  hold  funds— liability  for  act  of  deputy. 
See  Attorney  and  Client. 

EXPLOSIVES. 

Death  by  explosion  of  dynamite. 
See  Master  and  Servant,  8. 

FOBEOLOSTTBE. 

See  MoRTQAeE. 

FOREST,  FISH  AND  GAME  LAW. 

Failure  of  railroad  to  remove  inflammable  material  from  right-of-way. 
See  Railroad,  4. 

FBATJD. 

When  treasurer  of  corporation  hot  authorized  to  sign  negotiable  paper 
—  implied  authority. 

See  Bills  and  Notes,  4. 

Action  to  recover  possession  of  notes — contributory  negligence  as 
defense 

See  Bills  AND  Notes,  6. 

Examination  of  party  before  trial. 
See  Discovery,  1. 

Statute  of  Frauds — breach  of  oral  contract  to  convey  land — part 
performance. 

See  Equity,  3. 

GAS  AND  ELECTRICITY. 

Injury  to  electrician  repairing  elevator. 
See  Negligence,  5. 

GIFT. 

Deposit  of  bonds  in  envelope  addressed  to  donee.  The  fact  that  a  testa- 
tor before  his  death  placed  certain  unregistered  bonds  in  an  envelope, 
across  the  face  of  which  he  wrote,  "  The  property  of  Miss  Lizzie  Beck,  842 
Forest  Avenue,  N.  Y.,"  and  placed  the  envelope  in  his  safe  deposit  box 
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to  which  he  alone  had  access,  does  uot  establish  a  gift  of  the  bonds  to 

the  person  whose  name  appears  on  the  envelope. 

The  courts  will  not  consummate  the  attempted  transfer  bv  constructing 
a  trust,  for  to  do  so  would  defeat  the  Statute  of  Wills.    BetJc  v.  8taudt^  35. 

GTJABANTT  AND  STTBETYSHIP. 

Dissolution  of  partnership  —  undertaking  by  remaining  partner  to  pay 
firm  debts  —  action  against  surety  —proof  of  judgments  against  firm,  A 
judgment  against  a  principal  is  not  even  evidence  against  his  sure^ 
unless  the  latter  had  notice  of  the  suit  and  an  opportunity  to  defend, 
except  in  the  case  of  a  covenant  to  indemnify  against  the  consequences 
of  a  suit. 

Thus,  in  an  action  against  the  surety  on  an  undertaking  given  on  the 
dissolution  of  a  partnership  providing  that  the  remaining  partner  ''  shall 
well  and  truly  pay  ♦  ♦  ♦  all  commercial  debts  and  bills  payable  by 
said  copartnership,"  it  is  reversible  error  to  permit  plaintiff  to  prove  over 


objection  and  exception  that  jud^ents  had  been  recovered  against  the 
partnership  subsequent  to  the  givmg  of  the  undertaking.  | 

Where  there  was  no  attempt  to  prove  either  the  existence  of  claims  cov- 
ered by  the  undertaking  or  tnat  the  defendant  had  notice  of  the  suits  in 
which  the  judgments  were  recovered  a  judgment  in  plaintiff^s  favor  will  be 
reversed.    Mulry  v.  Bckerson^  29. 

Bond  accompanying  bid  on  municipal  contract — mistake  in  bid — lia- 
bility of  surety. 

See  Contract,  8. 

Action  against  contractor  on  municipal  improvement  —  sureties  not 
defendants  are  not  bound  by  judgment. 
8ee  LiBK,  5. 

Misjoinder  of  actions  — joining  action  on  parents^  guarantee  with  suit 
against  infant. 

See  Plbadinq,  6. 

HABEAS  00BPT7S. 

Sufficiency  of  complaint  before  magistrate. 

People  ex  ret  Hertz  v.  Warden  of  City  Prison,  939. 

HIGHWAY. 

Removal  of  county  superintendent  by  board  of  supervisors  —  Highway 
Law  construed. 

See  Cbrtiorari,  3. 

Collision  with  automobile. 

See  Motor  Vehiclb,  1,  2. 

Death  caused  by  hole  in  pavement  of  street 
See  Municipal  Corporation,  8. 

Paving  contract  construed  —  notice  to  contractor  to  make  repairs. 
See  Municipal  Corporation,  6. 

Injury  to  boy  by  fall  of  building  material  piled  in  street 
See  NsaiiiaBNCB,  3. 

Injury  by  defective  approach  to  abutting  property — liability  of  town. 
See  NEeuaENCE,  4. 

Injury  to  pedestrian  by  fall  on  icy  sidewalk  —  liability  of  abutting  owner 
See  T^saLiaBNCE,  9. 

Action  for  personal  injuries  —  notice  to  town. 
See  KsaLieBNCE,  10. 

Caving  in  of  street  —  liability  of  city. 
See  NBaLieBNCE,  11. 

Collision  at  grade  crossing. 
See  Railroad,  5. 

Taxation  of  railroad  for  improvement  of  streets  passing  under  it 
See  Railroad,  6. 
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HUSBAND  AND  WIFE. 

1.  Dower — death  of  husband — divorce  —  testimony  of  wife  that  she  was 
never  served  with  summons — evidence — section  829  of  tJie  Code  of  Civil 
Procedure  ^presumption,  A  judg:ment  of  the  Supreme  Court  is  itself 
presumptive  evidence  of  the  court^s  jurisdiction. 

Where  in  an  action  for  dower  it  appears  that  plaintiff  left  her  deceased 
husband  over  sixty  years  before  the  beginning  of  the  action,  and  that  at 
that  time  he  obtained  a  judgment  of  absolute  divorce  against  her  in  this 
State,  and  it  further  appears  that  from  that  time  plaintiff  was  excluded 
from  any  participation  in  the  care  and  custody  of  her  children,  that 
she  supported  herself  without  any  demands  on  her  husband,  ana  that 
althougn  desiring  to  see  her  children  she  did  not  attempt  to  force  her 
husband  to  permit  her  to  do  so,  the  testimony  of  the  plaintiff  that  she 
was  never  served  with  the  summons  in  the  divorce  action  should  not  be 
allowed  to  outweigh  the  aflftdavit  of  service,*  to  the  detriment  of  persons 
who  had  acquired  her  former  husband^s  property  relying  upon  the 
validity  of  the  decree  of  divorce. 

Evidence  examined,  and  held^  that  the  verdict  for  the  plaintiff  should 
be  reversed  as  against  the  weight  of  evidence. 

Testimony  which  the  public  poUcy  of  the  State  excludes  as  irrelevant 
and  immaterial  and  to  which  objection  is  seasonably  interposed  is  pre- 
sumptively i>re  judicial  to  the  party  objecting;  it  is  only  where  it  is  obvious 
that  the  testimony  could  not  nave  affected  the  result  that  the  courts  will 
overlook  the  error. 

It  is  reversible  error  to  allow  plaintiff  to  testify  that  the  reason  she  left 
her  hnsband^s  home  was  because  his  father  habitually  assaulted  her  with 
a  bellows  and  did  other  acts  of  cruelty  and  because  ner  husband  himself 
had  cut  her  with  a  knife  and  otherwise  ill  used  her.  Such  testimony  is 
improper  under  section  829  of  the  Code  of  Civil  Procedure.  Smithy. 
Cockcroft,  255. 

2.  Action  to  annul  marriage  —  former  husband  living  —  comity  — 
decree  of  foreign  8tatedissolvingmarriage— Judgment— force  and  effect 
of  erroneous  JNew  York  decree — conflict  of  judgments.  In  an  action  to 
annul  a  marriage  on  the  ground  that  at  tne  time  of  the  contract  the 
defendant  had  another  husband,  it  appeared  that  in  1871  the  defendant 
was  married  in  Louisiana  to  K.;  that  thereafter  they  moved  to  Texas, 
and  in  1878  defendant  for  sufftcient  cause  left  her  husband  and  established 
her  domicile  in  Louisiana;  that  in  1882  K.,  who  had  continued  to  reside  in 
Texas,  procured  in  that  State  a  dissolution  of  the  marriage  on  the  ground 
of  abandonment  after  personal  service  upon  the  defendant  in  Louisiana 
and  her  failure  to  appear.  In  1896  defendant  married  H.  in  New  York 
and  subsequently  brought  an  action  against  him  for  separation  on  the 
ground  of  abandonment,  in  which  H.  appeared  and  asked  as  a  counter- 
claim that  the  marriage  be  annulled  on  the  ground  that  plaintiff  had 
never  been  legally  divorced  from  K.  The  counterclaim  was  sustained 
and  the  marriage  was  annulled  (following  Atherton  v.  Atherton^  156  N.  Y. 
129),  neither  party  appealing.  Subsequently  plaintiff  and  defendant  were 
married  in  this  State.  K.  and  H.  were  both  living  when  the  marriage  was 
entered  into,  and  in  1907  this  action  was  commenced,  the  complaint  alleg- 
ing both  the  former  marriages  of  the  defendant  and  that  her  marriage 
with  K.  was  in  full  force  and  effect  at  the  time  she  married  the  plaintiff. 

Held^  that  the  complaint  was  properly  dismissed  on  the  merits,  as  the 
defendant  was  free  to  contracb  her  marriage  with  the  plaintiff; 

That  the  decree  of  the  State  of  Texas  dissolving  defendanrs  marriage 
to  K.  must  be  given  full  credit  here  under  the  decision  of  the  United 
States  Supreme  Court  in  Atherton  v.  Atherton^  since  Texas  was  the  matri- 
monial domicile  and  defendant  received  not  only  reasonable  but  actual 
notice  of  the  action,  as  required  by  the  Texas  statutes; 

That  the  judgment  entered  in  New  York  State  dissolving  defendant's 
marriage  to  H.  on  the  ground  that  under  the  New  York  Court  of  Appeals 
decision  in  the  Atherton  case  the  Texas  decree  dissolving  her  marriage 
with  K.  was  invalid  is  binding,  no  appeal  having  been  taken,  and  con- 
clusively annulled  defendant's  marriage  with  H.,  although  it  is  erroneous 
under  the  subsequent  United  States  Supreme  Court  decision  in  the 
Atherton  case; 

That  the  New  York  judgment,  though  erroneous,  could  only  be  set  aside 
in  a  proceeding  for  that  purpose; 
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That  Atherton  v.  Atherton  (181  U.  S.  155)  is  not  overruled  by  Haddock 
y.  Haddock  (201  id.  5t>2),  but  they  are  distinguishable,  the  latter  holdinff 
that  a  foreign  decree  dissolving  a  marriage  obtained  without  persontQ 
service  or  appearance  bv  the  defendant  is  onlv  valid  if  obtained  in  the 
State  of  the  matrimonial  domicile.    Post  v.  Posly  452. 

8.  Divorce — failure  to  establish  adultery  of  defendant  Action  for 
absolute  divorce.  Evidence  examined,  and  held^  insufficient  to  establish 
the  adultery  of  the  defendant  and  that  an  interlocutory  judgment  for  the 
plaintiff  should  be  reversed.     Werner  v.  Werner^  511. 

4.  Contract  for  support  and  maintenance  —  reduction  of  amount  of  ali- 
mony, A  husband  and  wife  after  separation  may  enter  into  a  valid  and 
binding  contract  for  the  separate  support  and  maintenance  of  the  wifa 

On  an  application  to  reduce  the  amount  of  alimony  made  on  the  ground 
of  a  change  in  the  financial  condition  of  the  parties  since  the  entry  of 
the  decree  the  court  may  take  into  consideration  a  contract  for  separate 
support  and  maintenance  previously  entered  into  by  the  husband  and  wife. 

A  husband,  who  is  under  obligation  to  support  a  former  wife  pursuant 
to  a  contract  therefor  and  a  decree  of  divorce  awarding  alimony,  cannot 
evade  liability  by  incurring  new  obligations.  Thus,  where  he  remarries  in 
another  State,  and  makes  nis  second  wife  a  larppe  monthly  allowance,  the 
amount  of  alimony  awarded  in  the  divorce  action  should  not  be  reduced. 
Levy  V.  Levy^  561. 

5.  Action  against  husband  to  recover  for  goods  sold  wife  question  for  jury 
—  evidence.  Where,  in  an  action  by  a  tradesman  to  recover  for  goods  sold 
to  defendant's  wife,  it  appeared  that  at  the  time  of  the  purchase  the  defend- 
ant and  his  wife  were  living  together;  that  defendant  was  a  man  of  means 
in  the  habit  of  making  his  wife  a  liberal  allowance  for  her  personal 
uses;  that  the  goods  for  which  suit  was  brought  were  of  the  same  general 
character  as  the  wife  had  been  in  the  habit  of  buying,  and  that  the  bill 
was  made  out  to  the  wife,  it  is  for  the  jury  to  say  whether  the  articles 
were  necessaries  and  whether  they  were  sold  on  the  husband's  credit  or 
on  that  of  his  wife.    A  dismissal  oi  the  complaint  was  error. 

Evidence  that  long  after  the  purchases  in  question  the  husband  inserted 
a  notice  in  a  newspaper  that  ne  would  no  longer  be  responsible  for  his 
wife's  bills  was  inadmissible.    Bosenfeld  v.  Peck^  668. 

6.  Action  for  separation — failure  to  pay  costs  in  former  action— stay 
of  proceedings  on  counterclaim.  Where  a  husband  was  defeated  in  an 
action  for  absolute  divorce  and  has  failed  to  pay  a  judgement  for  costs,  the 
wife  in  a  subsequent  action  for  separation  is  entitled  to  an  order  staying 
her  husband's  counterclaim  for  an  absolute  divorce  upon  the  ground  of 
the  adultery  charged  in  the  former  action  until  he  pays  the  costs  in  said 
action. 

The  husband's  counterclaim  only  should  be  stayed,  for  he  is  entitled 
to  defend  the  wife's  action.   Ha^se  v.  Hasse^  Tl^, 

Separation  —  examination  of  husband  before  trial  as  to  financial 
condition. 

Bee  DiscovBBY,  8. 

INFANT. 

Life  insurance  taken  out  by  infant  —  request  to  third  party  to  pay  pre- 
mium—  action  against  infant  on  promise  to  repay. 
iSfee  Insurance,  1. 

Misjoinder  of  actions  —  action  against  infant  and  on  parent's  guarantee. 
Bee  Pleading,  6. 

INJTTNOTION. 

Trade  mark  —  copy  of  trade  mark  calculated  to  deceive  public  —  prac- 
tice—injunction  pendente  lite.  Suit  to  enjoin  the  defendant  from  using 
a  label  alleged  to  be  in  fraudulent  imitation  of  a  label  long  used  by  the 
plaintiff.  Evidence  examined,  and  held^  that  the  defendant's  label, 
though  not  an  actual  copy  of  the  plaintiff's  label,  so  closely  resembled 
it  that  equity  would  enjoin  its  use. 

To  warrant  such  injunction  it  is  not  necessary  that  the  defendant's  label 
be  an  actual  copy  of  that  of  the  plaintiff.  It  is  sufficient  if  the  resem- 
blance be  such  as  to  deceive  the  ordinary  purchaser. 
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Where  the  imitation  is  apparent,  use  by  the  defendant  will  be  enjoined 
pendente  lite. 

But  where  the  use  of  a  bottle  by  the  defendant  is  not  obviously  unlawful, 
if  used  apart  from  the  label,  the  use  will  not  be  enjoined  pendente  lite, 
but  the  issue  left  to  be  determined  upon  trial  Luyties  Brothers  v. 
Zimmermann  &  Co.^  542. 

Removal  of  encroachment. 

Batchelor  v.  Hinkley  910. 

Restraining  payment  of  money  —  duty  of  sheriff  to  hold  funds. 
See  Attorney  and  Client. 

Restraining  trafficking  in  liquors  on  premises  within  one  year  after 
revocation  of  certificate. 

See  Intoxicating  Liquors. 

Suit  to  enjoin  railroad  from  maintaining  fence  across  right-of-way  — 
adverse  user  of  property  devoted  to  public  use. 
See  Real  Property,  3. 

Construction  of  mimicipal  water  works  —  taxation  of  competing 
company. 

See  Tax,  1. 

INSTTBANCE. 

1.  Life  insurance  taken  out  hy  infant —  request  to  third  party  to  pay 
premium  —  action  against  infant  on  promise  to  repay — failure  to  show 
that  premium  was  advanced.  As  section  55  of  the  Insurance  Law  makes 
an  infant  over  fifteen  years  of  age  competent  to  contract  for  life  insurance 
on  his  own  life  for  his  benefit  or  for  that  of  certain  specified  relatives,  a 
person  who  has  paid  the  premium  for  the  infant  at  his  request  can  recover 
the  amount  from  the  infant  the  same  as  he  might  recover  for  necessaries 
furnished. 

But  where  the  infant  made  a  written  request  to  a  third  person  to  pay 
the  premium  and  has  in  writing  agreed  to  repay  the  amount  advanced, 
the  third  party  or  his  assignee  cannot  recover  on  the  written  instrument 
itself  without  alleging  and  proving  that  he  paid  the  premium.  The 
request  itself  is  not  a  contract  binding  on  the  infant,  but  merely  evi- 
dence which  might  support  an  action  to  recover  insurance  premiums 
paid  at  the  request  of  tne  infant.    Equitable  Trust  Co.  v.  Moss,  615. 

2.  Insurable  interest  of  owner  of  vessel  —  right  of  otrnier  to  recover  upon 
policy  —  right  of  owners  of  cargo  to  portion  of  insurance  moneys.  The 
owner  or  charterer  of  a  steamship  has  an  insurable  interest  in  goods  in 
his  possession  to  the  full  extent  of  their  value  against  a  loss  for  which  he 
may  become  responsible. 

The  question  whether  the  owner  has  the  right  to  recover  upon  such 
policy  is  not  to  be  determined  after  the  loss  by  inquiring  whether  he  is  in 
fact  then  liable  to  the  owners  on  account  of  such  loss. 

The  owner  of  a  steamboat  carrying  freight  took  out  a  policy  of  insur- 
ance indemnifying  him  against  all  loss  or  damage  to  the  vessel  or  car^ 
from  fire  and  aJl  other  risks  and  damages  incident  to  the  use  thereof  m 
certain  waters.  The  insured  was  described  in  the  policy  as  *'John  H. 
Starin,  as  freighter,  forwarder,  baUee,  common-carrier  or  for  account  of 
whom  it  may  concern."  Subsequently  the  vessel  was  almost  wholly 
destroyed  by  fire,  the  cargo  entirely  destroyed^  and  the  owner  released 
under  the  Federal  statutes  from  personal  liability  on  the  ground  that 
the  fire  was  not  caused  by  his  negligence.  Subsequently  the  owner  col- 
lected all  the  insurance  money,  which  exceeded  his  loss  as  common  car- 
rier. In  an  action  by  an  assignee  of  the  owners  of  the  cargo  to  recover 
a  i)ortion  of  the  insurance  money  collected  by  the  owner  of  the 
vessel; 

Held,  that  the  owner  of  the  vessel  was  only  entitled  to  indemnity  and 
that  whatever  remained  after  satisfying  his  loss  was  held  for  those  who 
might  be  concerned  in  the  loss,  to  wit,  the  owners  of  the  cargo.  Symmers 
V.  Carroll,  041. 

8.  Action  to  charge  individual  writers  on  Lloyd^s  policy  of  fire  insur- 
ance— power  of  attorney  construed.  Plaintiff,  liaving  obtained  a  judg- 
ment against  attorneys  for  eertiiin  underwriters  upon  a  Lloyd's  pohcy  of 

App.  Div.— Vol.  CXLIX.        c,?, 
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fire  insuraDoe  and  having  failed  to  satisfy  the  judgment,  sued  one  of  the 
individual  underwriters  for  whom  the  attorneys  purported  to  act  under  a 
power  of  attorney  in  the  form  of  an  agreement  made  between  tlie  under- 
writers as  parties  of  tho  first  part  and  three  attorneys  as  parties  of  the 
second  part,  *'and  by  and  between  each  of  the  parties  of  the  first  part 
and  by  and  between  each  of  the  parties  of  the  second  part/^  The  defend- 
ant contended  that  the  power  was  a  joint  power  which  could  not  be 
executed  by  less  than  all,  and  consequently  he  was  not  liable  upon  a 
policy  executed  by  only  two  of  his  attorneys. 

Ueld^  that  the  power  of  attorney  must  be  construed  as  a  joint  and  seTeral 
power  so  as  to  give  effect  to  the  apparent  intention  of  the  parties,  and 
that  the  policy  was  binding  although  not  executed  by  all  the  attorneys. 

A  power  of  attorney  given  to  two  or  more  individuals  will  generally  he 
presumed  to  be  joint,  unless  the  principal  has  indicated  a  dlffereut 
intention.    Unterberg  v.  Elder^  647. 

4.  Principal  and  agent — extension  of  time  to  pay  premiums.  Where 
a  policy  of  life  insurance  in  express  terms  provided  that  only  the  presi- 
dent, vice-president,  secreUiry  or  treasurer  of  the  insured  had  any  power 
to  modify  the  tenns  of  the  contract  or  to  extend  the  time  for  i>ayins 
premiums  and  that  the  company  should  not  be  bound  by  any  promise 
theretofore  or  thereafter  made  unless  made  in  writing  by  one  of  said 
olflcers,  a  clerk  in  the  medical  department  of  the  insurer,  whose  sole  duty 
was  to  arrange  appointments  for  the  medical  examination  of  applicants, 
had  no  power  wnatever  to  modify  the  policy  by  extending  the  time  set 
for  payment  of  premiums.    Nicoud  v.  N^ew  York  Life  Ifisurance  Co.,  Ti<4. 

5.  Action  on  standai'd  fire  insurance  policy — notice  to  company  con d i- 
tion  precedent — evidence — provision  of  policy  a£  to  notice  to  company 
construed  —  omission  of  ve  n  u  e  from  proof  of  loss.  In  an  action  to  rect>  ver 
for  loss  under  a  standard  fire  insm^nce  policy  a  compliance  with  a  prci- 
vision  of  the  policy  requiring  the  insured  to  give  immediate  notice  to  the 
company  of  any  loss  and  "within  sixty  days  after  the  fire'^  to  render  a 
statement  to  the  company  as  to  the  time  and  origin  of  the  fire,  et-c,  is  a 
condition  precedent  to  the  maintenance  of  the  action. 

Evidence  in  such  an  action  examined,  and  held,  not  to  justify  the  jury 
in  finding  a  sufficient  compliance  with  the  terms  of  the  i)olicy  as  to  service 
of  statement  of  time  and  origin  of  fire. 

The  phrase  **  within  sixty  days  after  the  fire  "  as  used  in  such  a  notice 
means  within  sixty  days  after  the  fire  has  terminated  or  abated  to  such  an 
extent  that  an  inspection  of  the  damaged  property  may  be  had. 

The  omission  of  the  venue  from  a  proof  of  loss,  sworn  to  before  a  com- 
missioner of  deeds,  may  be  supplied  by  amendment.  Slocum  v.  Saratov 
&  Washington  Fire  Ins,  Co.,  867. 

Separate  actions  to  recover  benefit  from  fraternal  organization  — 
interpleader. 

See  Practicb,  7. 

Cancellation  of  contract  with  general  agent  — action  for  breach. 
See  Principal  and  Agent,  1. 

INTEBPLEADEB. 

Separate  actions  to  recover  benefit  from  fraternal  organization. 
See  Practicb,  7. 

INTTEBSTATE  COMlflCEBCE. 

Carmack  amendment  to  law — liability  of  initial  carrier  for  loss  of  gooda 
See  Carribr. 

INTOXICATING  LiaiJOBS. 

Injunction  to  restrain  trafflc  in  liquors  on  premises  within  one  year 
after  revocation  of  certificate — violation  of  suodivision  8  of  section  15  of 
the  Liquor  Tax  Law.  Where,  pending  proceedings  which  resulted  in  the 
revocation  of  a  liquor  tax  certificate  on  the  ground  that  the  premir** 
had  been  allowed  to  become  disorderly,  a  liquor  tax  certificate  was  issued 
to  another  pai'ty  for  the  same  premises,  who  designated  the  place  in  his 
application  as  at  another  street  and  number,  an  injunction  under  section 
28  of  the  Liquor  Tax  Law,  restraining  the  holder  of  the  latter  certificate 
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from  trafficliiDg  in  liquors,  may  be  granted  on  the  application  of  the 

State  Commissioner  of  Excise. 

Tlie  holder  of  the  latter  certificate  violated  subdivision  8  of  section  15  of 
the  Liquor  Tax  Law,  which,  as  amended  h^  Laws  of  1910,  chapters  485  and 
503,  and  by  Laws  of  1911,  chapter  648,  provides  that  '*  no  person  shall  traf- 
fic in  liquors  at  said  premises  for  the  period  of  one  year  from  the  date  of 
the  entry  of  a  final  order  canceling  such  certificate." 

It  is  unlawful  to  traffic  in  liquors,  with  or  without  a  certificate,  for  the 
period  of  one  year  from  the  date  when  a  certificate  for  such  premises  has 
txjen  revoked.    Matter  of  Farley^  637. 

JTTDGMENT. 

Action  on  contract  —  res  adjudicata  —  rights  accruing  subsequent  to 
prior  judgment  Action  to  recover  money  alleged  to  have  become  due 
under  a  written  contract  whereby  the  defendant,  upon  the  performance  of 
certain  acts  by  the  plaintiff,  agreed  to  p£iy  a  sum  of  money,  and  further 
stated  sums  at  subsequent  dates  to  obtain  and  continue  the  employment 
of  plaintiff  for  a  term  of  years  at  a  certain  salary,  and  containing  a  pro- 
vision that  on  the  termination  of  the  employment  "for  his  [the  plain- 
tiff's] fault"  certain  obligations  for  payments  not  duo  should  become  null 
and  void.  On  a  former  act  ion  on  the  same  contract,  the  issue  being  whether 
plaintiff  was  discharged  **  for  his  fault,"  judgment  having  been  rendered 
for  the  plaintiff,  a  certain  item  of  damage  was  stricken  out  upon  appeal 
upon  the  ground  that  the  right  thereto  had  not  accrued  when  the  action 
was  commenced. 

On  a  second  action  to  recover  said  sum,  held^  that  the  former  judgment 
conclusively  established  that  the  plaintiff  had  been  discharged  without 
his  fault,  but  that  the  contract,  not  being  one  exclusively  for  services, 
his  entire  rights  were  not  deteriuined  by  the  prior  judgment  so  that  he 
might  recover  the  sum  subsequently  becoming  due.  McCargo  v.  Jergens^ 
No.  L\  537. 

Motion  for  judgment  on  pleadings  —  what  may  be  considered.' 
^ee  Master  and  Servant,  7. 

Ejectment  —  when  judgment  res  adjudicata  in  partition  action. 
iiee  Partition,  1. 

Judgment  on  pleadings  —  action  against  real  estate  broker, 
iiee  Practice,  2. 

Frivolous  demurrer  —  judgment  on  pleadings. 
l^ee  Practice,  5. 

jmtY. 

Information  communicated  to  juror  out  of  court. 
See  Trial,  1. 

LABOR  LAW. 

Negligence —  assumption  of  risk. 
See  Master  AND  Servant,  6. 

Injury  by  revolving  derrick  —  assumption  of  risk. 
See  Master  and  Servant,  9, 

Fall  into  unguarded  vat  —  waiver  of  statute. 
See  Master  and  Servant,  10. 

Section  18  construed  —  defective  signal. 
See  Negligence,  8. 

LACHES. 

Inspection  of  books  of  insolvent  corporation, 
^'ee  Discovery,  4. 

LANBLOBB  AND  TENANT. 

1.  Rent  of  apartment  — heating  plant  under  control  of  landlord— ^ 
implied  covenant  to  furnish  heat — constnictice  eviction—  action  for 
rent — question  for  jury.  Whore  the  owners  of  an  apartment  hous€>  con- 
taining thirty  separate  apartments  all  heate<l  by  a  conmion  heating  plant 
in  the  basement,  which  was  under  the  exclusive  control  of  the  landlords, 
lease  one  of  the  apartments  to  be  used  exclusively  as  a  dwelling,  and  it 
appears  that  there  was  no  way  of  heating  the  same  except  by  the  steam 
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LANDLORD  AND  TENANT  —  CoTi^mwed. 

radin  tors  which  formed  part  of  the  system  under  the  landlords'  control,  a 
covenant  by  the  latter  to  supply  the  heat  necessary  to  keep  the  apartment 
wai-ni  and  habitable  will  be  re^  into  the  lease. 

Even  though  there  is  no  covenant  to  that  effect,  the  landlords  are  obli- 
gated to  supply  sufficient  heat  to  keep  the  apartment  warm. 

The  landlords,  having  made  it  impossible  for  heat  to  be  furnished  except 
by  the  means  under  their  control,  were  bound  to  furnish  it  and  for  their 
failure  to  do  so  the  tenant  may  vacate  and  thereafter  successfully  resist 
the  collection  of  the  rent  reserved. 

The  tenant  would  not  be  justified  in  vacating  the  premises  because 
uix)n  some  particular  occiision  they  were  not  kept  warm,  but  if  the  land- 
lords^ failure  to  supply  sufficient  neat  is  continued  for  an  unreasonable 
time,  he  may  do  so. 

A  constructive  eviction  is  an  obstruction  of  the  beneficial  enjoyment  of 
the  premises  and  a  diminution  of  the  consideration  of  the  contract  by 
the  act  of  the  landlord. 

The  acts  of  the  landlord  need  not  be  with  intent  to  compel  the  tenant 
to  leave  or  to  deprive  him  of  the  beneficial  enjoyment  of  the  property;  all 
that  is  necessary  is  that  the  acts  are  calculated  to  and  do  make  it  neces- 
sary for  the  tenant  to  move. 

Where  it  appears  that  during  the  greater  part  of  December  and  for  a 
week  in  January  the  temperatiu*e  in  the  rented  apartment  was  below 
sixty  degrees  Panrenheit  most  of  the  day  and  that  little  or  no  heat  was 
supplied  from  eleven  P.  M.  till  seven  A*  M.,  the  tenant  is  justified  in 
vacating  the  apartment. 

Such  insufficiently  heated  premises  were  not  what  had  been  leased  and 
the  consideration  for  the  rent  failed. 

In  an  action  to  recover  rent  for  such  apartment  it  is  reversible  error 
for  the  court  to  hold  as  a  matter  of  law  that  plaintiffs  were  entitled  to 
recover  and  to  direct  a  verdict  in  their  favor,  for,  if  defendant's  wit- 
nesses were  to  be  believed,  he  was  justified  in  vacating  the  apartment. 
Berlinger  v.  Macdonald^  5. 

2.  Lease  — failure  to  pay  rent  on  day  fixed  —  custom  of  parties  — for- 
feiture—  when  eqtiity  will  7iot  decree  cancellation  of  lea^e.  Forfeitures 
are  not  favored  in  equity. 

The  purpose  of  a  clause  in  a  lease  providing  that  in  case  of  default  by  the 
tenant  in  any  of  the  covenants,  the  landlord  may  at  his  option  terminate 
the  lease  on  thirty  days'  notice  or  may  re-enter  and  resume  possession, 
and  may  relet  the  same  for  the  balance  of  the  term  for  account  of  the 
tenant,  the  t^enant  to  make  good  any  deficiency,  is  to  secure  the  payment 
of  the  rent  reserved. 

Such  clause  ordinarily  should  not  be  permitted  to  be  used  by  the  landlord 
to  regain  possession  of  a  valuable  piece  of  property  whose  rental  value 
has  substantially  increased  since  the  making  of  the  lease. 

Where  a  lease  for  a  period  of  ten  years  at  an  annual  rent  of  $19,500  pro- 
vided that  the  rent  should  be  paid  quarterly  in  advance  and  a  custom 
grew  up  between  the  landlord  and  tenant  during  the  first  two  years  of 
the  term  whereby  the  payment  on  the  first  day  of  the  quarter  was  not 
insisted  upon,  the  landlord  cannot  Ciincel  the  lease  and  dispossess  the 
tenant  at  the  beg:inning  of  the  third  year  because  there  was  a  twenty- 
one  days'  deLiy  in  the  payment  of  the  quarterly  rent,  if  it  appears  that 
six  days  before  the  service  of  the  notice  canceling  the  lease  the  president 
of  the  landlord  corporation  talked  with  the  tenant's  vice-president  about 
the  rent  then  due  but  made  no  suggestion  that  the  lease  would  be  can- 
celed unless  the  same  was  paid  at  once  and  if  the  tenant  as  soon  as  the 
notice  of  cancellation  was  served  sent  the  landlord  a  check  for  the  full 
amount  due,  with  interest  from  the  first  day  of  the  quarter.  Palmer  de 
fSinger  Manfg.  Co.  v.  Barney  Estate  Co.,  136. 

8.  Real  property — lease  of  farm  on  shares  —  right  of  tenant  to  sell 
interest  in  unripe  rruit — termination  of  lease — rights  of  vendee.  A  tenant 
renting  a  farm  on  shares  under  an  agreement  whereby  he  was  to  pick  and 
pack  the  grapes  grown  thereon,  to  furnish  one-half  tne  packages  for  mar- 
keting them  and  to  deliver  them  at  a  shipping  point,  and  in  return  was  to 
receive  one-half  the  proceeds  from  theu*  sale,  can  sell  his  share  of  the 
grapes  when  the  same  come  into  existence,  although  they  may  not  be 
sufficiently  ripe  to  pick. 
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Under  the  agreement  the  tenant  and  the  owner  of  the  farm  were  tenants 
in  common  of  the  grapes  which,  as  soon  as  they  came  into  existence, 
were  personal  property. 

Tlie  termmation  of  the  contract  of  letting  by  the  owner  and  tenant 
before  the  grapes  were  picked  did  not  extinguish  the  interest  in  the  grapes 
which  the  tenant's  vendee  had  acquired  by  the  bill  of  sale  which  he  had 
duly  filed. 

Where  the  owner,  with  knowledge  of  the  bill  of  sale  given  by  the  tenant, 
terminates  the  contract  of  letting  and  appropriates  the  whole  crop  of 
^apes  to  his  own  use,  he  is  liable  in  conversion  to  the  tenant^s  vendee 
lor  one-half  the  value  thereof  less  one-half  the  expense  of  harvesting  and 
marketing  them.     Crosby  v.  Wolehen^  337. 

4.  Summary  proceedings  — jurisdiction  of  court.  It  is  essential  to  the 
jurisdiction  of  the  court  to  entertain  and  make  a  final  order  in  summary 
proceedings  that  the  tenant  should  be  in  possession. 

Where  the  uncontroverted  evidence  shows  that  the  tenant  was  not  in 
possession  at  the  time  the  proceeding  was  instituted,  and  was  not  holding 
over  or  claiming  any  rights  as  a  tenant  of  the  premises,  the  proceeding 
should  be  dismissed.     Warrin  v.  Haverty,  564. 

Fall  through  fire  escape  —  death  —  duty  of  landlord. 
See  Neglioknck,  1. 

Death  caused  by  failure  to  light  stairway  in  tenement. 
See  NEGLiasNCE,  2. 

I^ABCENY. 

Grand  larceny — possession  of  property  as  evidence  of  guilt — refusal  of 
defendant  to  testify. 
See  Crime,  4. 

LEASE. 

Implied  covenant  to  furnish  heat. 

See  Landlord  and  Tenant,  1. 

Failure  to  pay  rent  on  day  fixed  —  custom  of  parties — forfeiture. 
See  LANDiiORD  and  Tenant,  2. 

Lease  of  farm  on  shares  —  sale  by  tenant  of  interest  in  unripe  fruit. 
See  Landlord  and  Tenant,  3. 

LIBEL. 

1.  Slander  —  real  estate  —  slander  of  title  —  complaint  —  damage  — 
insufficient  allegaticns.  A  defendant  by  moving  for  judgment  on  the 
pleadings  admits  the  truth  of  the  facts  cdleged  in  the  complaint. 

A  complaint  in  an  action  for  slander  of  title  to  real  estate  in  order  to 
constitute  a  cause  of  action  must  allege  not  only  that  the  statement  com- 
plained of  was  false  and  published  maliciously,  but  must  set  forth  facts 
showing  that  pecuniary  damage  resulted  to  the  plaintiff  by  reason 
thereof. 

Where  the  complaint  alleges  that  by  reason  of  defendant's  false  state- 
ments in  regard  to  his  title  to  certain  lands  plaintiff  was  un<able  to  con^ 
summate  the  sale  thereof  to  a  realty  company  which  was  able  and  will- 
ing to  purchase,  but  in  connection  therewith  it  is  alleged  tliiit  prior  to 
the  alleged  false  statements  the  realty  company  liad  entered  into  a  writ- 
ten contract  to  buy  and  the  plaintiff  to  sell  the  real  estate  referred  to, 
and  that  such  contract  was  in  force  when  the  alleged  false  statements 
were  made,  no  pecuniary  damage  to  plaintiff  by  rciison  thereof  is 
shown,  since  plaintiff  could  have  compelled  the  realty  company  to 
specificially  perform  the  contract  notwithstanding  defendant's  false 
stiitements. 

Also,  an  allegation  in  the  complaint  that  plaintiff  was  prevented 
by  defendant's  statements  from  selling  the  property  not  only  to  the  realty 
company,  but  to  certain  individuals  who  wore  able  and  willing  to  buy  it 
is  insufficient  to  show  pecuniary  damage  where  the  complaint  shows 
that  the  offers  to  piirchai^e  by  the  individuals  were  ma<le  after  plaintiff 
had  entered  into  the  contract  with  the  realty  company  and  while  it  was 
in  force,  for  even  had  plaintiff  desired  to  sipll  to  them,  he  could  not 
have  done  so  because  of  his  contract  with  the  realty  company.  Felt  ¥• 
Germania  Life  Insurance  Co.,  14. 
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2.  Evidence  —  testimony  not  relevant  to  issues — innuendo.  In  an  action 
for  libel  based  upon  a  publication  by  the  defendant  stating  that  previous 
publications  by  the  plaintiff  criticizing  a  food  product  manufactured  by 
the  defendant  were  '*  mendacious  falsehoods"  and  designed  to  compel  the 
defendant  to  advertise  in  the  plaintiflTs  publication,  it  is  error  to  allow  the 
plaintiff  to  put  in  evidence  advertisements  of  the  defendant  and  to  give 
expert  testimony  showing  that  claims  made  by  the  defendant  on  behalf  of 
its  product  were  false,  where  such  evidence  is  wholly  unrelated  to  the 
alleged  libelous  publication  of  the  defendant. 

The  evidence  cannot  be  justified  upon  the  ground  that  the  issue  was 
tendered  by  an  innuendo  in  the  defendant's  answer,  for  the  meaning  of  an 
article  cannot  be  enlarged  by  innuendo. 

Parties  to  an  action  for  libel  cannot  ^ive  evidence  attacking  each 
other  generally  regardless  of  the  issues  involved.  Collier  v.  Postum 
Cereal  Co,,  Limited,  143. 

3.  Words  charging  incompetency  in  business,  when  libelous  per  se  — 
privileged  coinmunication — pleading.  It  is  libelous  per  se  to  publish  a 
letter  calling  the  local  manager  of  a  mail  chute  company  a  *'  venomous 
incompetent  creature  *  ♦  *  who  either  does  not  know  how  to  put  it 
(the  chute)  in  order  or  wilfully  queers  it  so  that  it  will  not  serve  the  pur- 
pose for  which  it  is  wanted,"  and  stating  further  that  he  should  not  be 
given  another  chance  to  *'  bedevil  us  and  the  job." 

Willful  words  wliich  hold  a  person  up  to  hatred,  ridicule,  contempt 
or  obloquy  are  libelous  per  se. 

Words  written  of  one  in  relation  to  his  business  or  occupation  which 
have  a  tendency  to  hurt  or  prejudice  him  therein  are  actionable  although 
they  charge  no  fraud  or  dishonesty  and  were  written  without  actual 
malice. 

One  engaged  in  a  mercantile  business  lias  as  much  right  to  recover  for 
such  libel  as  if  he  belonged  to  a  learned  profession. 

Plaintiff  suing  for  libel  need  not  allege  that  the  article  was  not  privi- 
leged, the  defense  of  privilege  resting  upon  the  defendant.  Ilinrichs  v. 
Butts,  236. 

4.  Charge  of  conversion.  It  is  libelous  per  se  to  charge  that  the  plain- 
tiff with  others  received  money  for  the  account  of  another  and  wrongfully 
disposed  of  and  converted  the  same  to  their  own  use.  Jo7inson\.  Isaacs, 
640. 

LIEN. 

1.  Enforcement  of  chattel  ynortgage  —  priority  of  lien  of  livery  stuhle 
keeper  in  possession.  In  an  action  brought  against  the  mortgagor  and  a 
livery  stable  keeper  in  possession  to  enforce  a  chattel  mortgage  lien  on  a 
truck  it  appeared  that  the  mortgiigor  delivered  several  horses  and  trucks 
to  the  livery  stiible  keeper  under  an  agreement  whereby  he  was  to  pav 
a  certain  sum  i>er  month  for  board  and  storage.  Subsequently  the  mort- 
gagor left  the  truck  in  question  with  the  livery  stable  keeper  without 
any  express  agreement  for  its  storage.  Prior  to  the  commencement  of 
this  action  the  mortgagor  took  away  all  but  two  horses  and  the  truck  in 
question. 

Held,  that  the  livery  stable  keeper  was  not  entitled  to  retain  possession 
of  the  truck,  on  which  the  plaintiff  held  a  chattel  mortgage,  for  the  pay- 
ment of  the  board  of  the  horses  and  storage  of  other  trucks,  except  for  the 
reasonable  charge  of  storage  for  the  same,  as  such  truck  was  not  included 
in  his  agreement  for  storage; 

That  he  would  undoubtedly  have  a  lien  upon  the  entire  number  of 
horses  and  trucks  which  were  delivered  to  him  under  the  agreement  to 
such  an  extent  that  he  might  hold  all  or  any  of  tliem  until  the  pa>Tnent 
of  all  charges. 

It  seems,  that  if  the  truck  in  question  had  been  a  part  of  the  group 
of  chattels  originally  delivered  to  the  livery  stable  keeper,  and  he  had, 
acting  in  good  faith,  retained  possession  of  thie  truck  for  his  debt,  he  might 
be  entitled  to  hold  it.    Bai^ett  Manufacturing  Co.  v.  Van  Ronk,  194. 

2.  Mechanic's  lien  — process  —  notice  of  justification  of  sureties — serv- 
ice on  non-resident  —  service  by  mail  unavthorized.  The  provisions  of 
the  Lien  Law  governing  service  upon  the  lienor  of  notice  of  justification 
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J^*  \*    i^"^  -  A>xwW^  \\\ivt.  eoutroversies  bet^v 

^x^^  v\^^e>-«^*^^^^  N?\\ftT*i  U\e  answer  of  one    < 

^..:<V^^^\.  J:^^-*^^^^^^^      acouvpiamttowhich  th 

^  ^v\l\Q\\  davvuant  will  bo  require 


^^*^Osc  a  Vien,  at  issue  so  far  as  tlie 
^!L-*'  i-^^i  ■' ^w  - '^=V*'  from  the  calendar  and  tlie  plf 
^^^^tAl;X'^^£^^^J>^antbyanswm^^^^^^^^  a  clai 
^\*^I^>^V^  ^«3iX^Vx  txcotMendant  may  properly  be 
.  \XV  g>io_  ^^:*::^^t:.i;^^  plaintiff  has  served  notice 
^"^ ^H^^^^"*""  - ^^«\r.  Ifeiien V. Aikm Hotel  Co. 
Sn^^V^tC^^-t'     ^im-i^^  ^'^'* /'^^  foreclose, 


^5^^  ^^>^X  i^'^^^^'^^X^x*  ^'^^\iwV\  cVavvuant  will  bo  requir 
'^^HA^V^^W^*^:^^-^!^'^^*"^'^^^^'^^^^^  an  allegation  of 

"^r^-        t-ltr^'^^^^^^^^f^    from  the  calendar  and  tlie  plf 


fJ^o^^^:^^^  w^s     th'eiH't-n'^ '^  W^'^refl   fron 

' '  ^--^  -^^  .  ^  >-.     ^  Xctor  and  from  the  evidence    1 

f  llje  action  there  was  nothi 


(jjo  pliiintiffs  sfcmd  io  the  sh 
js  jio  amount  due  them,  and 


«g 


-     --JW  ^-  ^^   ^j.Q  incmshknt  the  appellai 
^     flie  bim  of  those  limiings 

^^  ^T^     ^-  .^mumctpahmprovement 

^<::^T^^  Hsntretici^  vnt  mmk  (kfendant 

>'  ^-x  ^'       tf  ^  -'«=•  -  -^       -^  ^.^    "^^^^^^-^      ^^T'of'tor  havin'Milod  a  lien  fc 

^'    "•      '*  <s:S-^^      -^J fund,  the  jiiiStfmeut  is  uoth 


_  ^^j-^.^3^  l/jl  //eii  if  t^^e  sureties  were  not 

.-^^1  -^ffc^   ^^-^     ^/ir-iS'  dismissed  as  against  tli( 

.rm^«*^  ^^'"^  ^i^^^'^y  *«  det^-^nlin 

wi2J  in  contvovemyto  the  plaint 


^  in/el'e.s,  not  iimde  parties,  wl 
rJZhich  the  plaintitr  mi^dit  st 
rnlZjv  ^'^^'^^  judf-ment  as  rnigh 
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LIEN  —  Continued. 

6.  Mechanic's  lien — assignment  of  lie^ 
a  uechanic'8  lien  by  a  contractor  in  payn 
is  valid  and  has  priority  over  liens  sub.so 

A  mechanic's  lienor  acquires  no  greittei 
any  general  creditor  of  his  debtor.     I^ars 

7.  Mechanic's  lien  —foreclosure  —  allet 
been  brought  upon  debt  —  amendme^U  of 
in  a  suit  to  foreclose  a  mectianic^s  lien,  it 
allege,  for  the  information  of  the  court, 
brought  upon  the  debt,  it  is  within  the  dij 
provisions  of  section  723  of  the  Code  of 
amendment  of  the  complaint  upon  the  tria 
it  being  **  material  to  tne  case."    Douglfisi 

Equitable  lien  on  real  property  —  conti 
convey  land  —  deposit. 

iSee  Corporation,  1. 

LIMITATION  OF  ACTION. 

Effect  of  fraudulent  concealment  of  facts 
^ee  Equity,  1. 

Amendment  of  complaint  on  contract  to 
iiee  Pleading,  10. 

LiaXXOB  TAX  LAW. 

8ee  Intoxicating  Liquors. 

MALICIOUS  PBOSECTJTION. 

Arrest  for  theft  from  freight  car — probal 
gat  ion  by  detectice  after  charge  of  theft.  A 
road  company  to  prosecute  persons  stealing  f 
ciiuse  as  a  matter  of  law  to  cause  the  arres 
man  for  theft  where,  without  improper  motiv 
on  sworn  stiitements  made  by  other  person 
they  were  guilty  of  theft,  charged  in  sworn  si 
prosecuted  was  also  guilty  of  si>ecific  larcenic 

In  an  action  against  the  railroad  for  irui 
such  arrest,  it  is  error  for  the  court  to  refuse  i 
to  testify  as  to  the  investigation  he  made  wit 
when  acting  on  the  information  received  fro 
their  guilt.    Davenport  v.  New  York  Central 

MANDAMUS. 

Return  conclusive  —  corporation — inspect i 
ure  to  make  demand  for  infor?natwn  before 
for  a  peremptory  writ  of  mandamus  is  mot  b 
respondent,  the  relator,  standing  upon  the 
of  a  demurrant  who  admits  the  facts  alleged  1 

A  stockholder  is  not  entitled  to  aperemptoi 
ling  his  corporation  to  allow  him  to  examine 
discovering  the  prices  at  which  the  corpc 
bonds  which  it  purchased  in  the  open  marke 
for  such  information  was  made  upon  the 
demand  for  a  wTitten  statement  of  its  affair 
the  Stock  Corporation  Law,  which  latter  r 
Matter  of  Hitchcock,  824. 

Claim  for  extra  work  against  city— compell 
collusive  audit. 

See  MuNiciPAii  Corporation,  2. 

Compelling  appointment  of  local  health  off 
See  Public  Health,  1. 

MASTER  AND  SERVANT. 

1.  Negligence  —  death  of  workman  in  rnanl 
Act — foreman  and,  superintendeiU  distingii 
for  neglect  of  fellotn-servant.  In  an  action 
death  of  the  plaintiff's  intestate,  based  upoi 
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^^f/'O'^iiian  of  a  gang  of  men  sent  out  by  the  defendant  to  remove  an 

—Z^K^ction  from  one  of  the  sewers,  it  appejired  that  while  the  deceased 

-^V**^  m  a  manliole  manipulating  a  rod  for  the  purpose  of  removing  the 

^  fl'?f^Uctjon,  a    sudden  rush  of  water  came  upon  him,  and  after  several 

zU^^^e  atteuipta  on  the  part  of  those  who  were  at  hand  to  rescue  him,  he 

^  <^VercoMie  and  drowned. 
^    ^^^Gld^  t/i/it    under  the  evidence  the  alleged  foreman  was  not  a  8ui>erin- 
^^^^^nt   witliin  the  me^ining  of  the  Employers'  Liability  Act,  so  as  to 

li}^^^  the  x>laintiflf  to  recover  on  that  ground; 
ti^^^t  ttiG  cieceased,  an  experienced  man,  elected  to  do  the  work  in  ques- 
Jrl^^»    knaw^iTXf^    all  the   surroundings,  and  that   he  hhuself  directed  the 
rpP^a,!  of  a.  ladder  which  would  have  enabled  him  to  escape. 
■*  ^ere  is  £l  c3  istinction  between  a  foreman  or  leader  of  a  gang  of  men  and. 
?iiP«''/n<^nclont  such  as  is  described  in  the  Employers'  Liability  Act. 
^     ^^i^ere   tYx^^     ^work  is  such  that  the  master  owes  no  duty  of  furnishing  a. 
yr^^^^inten.d^i^'t  a.8  a  part  of  the  corps  of  competent  fellow-servants,  or  if 
f*^  ^as/orjriiislxeci  a  competent  superintendent  and  the  accident  happened 
^ixroug./,    no      xi€i^lect  of  such  superintendent,  but  through  the  error   or 
J^feriecfcof  «.   :re5 How-servant  engaged  in  the  carrying  out  of  the  details  of 
Clie  Work,  tl:M.c^  wg  i  m  no  liability  under  the  Employers'  Liability  Act.    Bhanle-u 
^-  City  of  2:^4^  ^^     y:orh,\m,  ^ 

2.  IHead-i'TM.i^  demurrer  —  contract  of  employment  construed  —  rigTit 

of  employee  t^^  j^-^aring  before  discharge— pleading  —  complaint  ahmoinff 
breach  of  co-^^t^^^^^ct  <^  employment— conditions  precedent  to  recovery  — 
'perform.aifhr*^  ^^^-^^der-ed  impossible  by  act  of  defendant  — practice  —  leave 
to  plead  9T>^'9^^  In  considering  the  suflaciency  of  a  complaint  the  court 

may  consido*-,  ari.ot  only  express  allegations,  but  facts  implied  therefrom 
by   reasona,l>1^5      xa.nd  fair  intendment. 

Wbere  a  c<:>x:i- *^^«~*>^t  of  employment  is  not  for  a  specified  term  it  may  be 
terminated  a-^fc    ^w-iJl  by  either  party. 

Whereacoari  "t  ■•ivct  of  employment  provided  in  substance  that  the  employee 
should  not  1:>^  <J  i  a^charged  without  a  hearing  and  full  investigation  with 
an  ooi>ortani"t:'3^  to  present  witnesses  in  his  behalf,  and,  if  found  blame- 
less  aifter  su^t^'^^^^smn,  should  receive  full  pay  for  time  lost,  it  should  be 
fiooatrued  to  m.a^«=ui  that  the  employment  should  continue  until  derelic- 
^nrt    of  duty"       ^j.:t^oii  the   part   of  the  employee  was  established  after  a 

iS^^nS*  a  bx"^^^<5li  of  such  contract  of  employment  is  shown  by  an  allega- 
X.  n  tlia'*  the  :f>lixirLtiff  was  discharged  without  a  hearing  or  full  investiga- 
rf^^  and  opp><->:ir*>u^rxity  to  present  witnesses  in  his  behalf. 
"5pV^^  employes^  in  an  action  for  a  breach  of  such  contract  need  not  allege 
+K  *  \\&  was  fo  "u.  lid  blameless  in  order  to  recover  for  time  lost. 
^Tt  sc^'^Tf^'^  ttia-^  -fclie  agreement  to  pay  for  time  lost  contained  in  such  con- 
.  ^*-  must  bo  Ifjinited  to  time  lost  during  suspension,  and  not  to  time 
I  *^  -fctij-ongh  dmsc^tiaj-ge,  for  the  hearing  must  precede  the  discharge. 

T  «.  &x\y  even"fc  -fclrte  plaintiff  was  not  required  to  allege  that  he  had  been 
-  "W^d  l^lan^eless  .».s  a  condition  precedent  to  recovery  where  the  dt^fend- 
^^\     ty-y    refusir^gr     «•    hearing  made    the    performance    of  the  condition 

^^l?l^o'  x^^^*'***^  ^  '^  such  action  sufficiently  shows  performance  of  conditions 
nr>on  Irti^  part  t^yr  alleging  that  he  entered  the  defendant's  employ  pur- 
o,\«Vi-b  t,o  the  agTe»€3ment  and  continued  his  employment  to  a  certain  date. 


xie  is  not  required   to  negative  any  claim  of  dereliction  of  duty. 

-^Iol•eover,  a  fail  uro  to  perform  his  duties  is  excused  where  the  defendant 
wooKi  riot  perm  if;  Ixi^xx  to  do  so. 

j^  ^efenaant  lia,ving^  demurred  to  a  complaint  upon  the  ground  that  it 
fails  *o  state  facts  oc^xistituting  a  cause  of  action,  cannot  withdraw  the 
deiii^^^^^  J^.  ^'^s^vver  as  a  matter  of  right.  He  will  be  requu-ed  to 
appiy  ^^  ,SK?*l^  -^^^r^rx  for  leave  to  answer,  and,  it  seems,  must  sliow  a 
defense  upon  the  itXG:Mrlt.B.     Crotty  v.  EHe  Railroad  Co.,  262. 

^'  '^^nSr^o^fLZ'^^^^^  bv  explosion  of  dynamite  —  evidence -^  stibse- 
Q^^l^^  VX^^^IZ"^'  -  ^^otion  to  recover  for  the  death  of  one  killed  by  an 
^^"^l^^lTin  i^^^^^^^^t^  xS  for  rock  excavation,  ife/rf,  that  the  jury  were 
j^^^«  w^nSigtoJiffr.^'*^^  I^aster  negligent  in  failing  to  employ  means  to 
^ive  wariimtf  to  «'^X>lc3^^^g  ^^^^  a  blast  was  about  to  be  fired. 
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In  such  action  it  is  reversible  error  to  allow  the  plaintiff  to  show  that 
after  the  accident  the  defendant  used  a  whistle  to  notify  employees  that 
a  blast  was  about  to  be  fired.  lannone  v.  United  Engineering  &  Con- 
struction Co,  J  367. 

4.  Negligence — injury  to  servant  piling  lumber  —  obvious  risk  —  con- 
tributorj/  negligence.  A  plaintiff  employed  to  pile  lumber  who  while 
endeavoring  to  reach  a  platform  laid  hold  of  projecting  boards  on  the  top 
of  the  pile,  which  he  could  see  were  not  held  in  place  by  the  weight  of 
other  lumber,  cannot  recover  for  injuries  received  when  the  boards  tipped 
up  allowing  him  to  fall,  for  he  was  guilty  of  contributory  negligence. 

It  is  immaterial  that  the  plaintiff  was  not  told  to  be  careful  as  tiie  danger 
was  obvious.    Cimmer  v.  Montgomery  Brothers  &  Co,,  888. 

6.  Negligence  —  injury  by  fall  of  piece  of  a  machine — res  ipsa  loquitur 
—  respondeat  superior  —  when  person  causing  accident  not  acting  for 
defeiidant  Even  though  the  fact  that  an  iron  ball  fell  from  a  machine 
in  a  factory  and  injured  an  employee  may  be  prima  fa^.ie  proof  of  negli- 
gence of  the  owner  of  the  factory  under  the  rule  of  res  ipsa  loquitur^  yet 
where  it  is  sought  to  charge  a  manufacturer  who  had  sent  its  employee 
to  install  a  machine  in  a  factory  with  liability  it  must  be  shown  that  the 
employee  at  the  precise  time  of  the  accident  was  engaged  in  the  work  of  his 
employer. 

The 'defendant,  a  manufacturer^  sent  its  agent  to  install  in  a  mill  a  card- 
ing machine  manufactured  by  it.  It  paid  the  agent's  wages  but  his 
expenses  were  paid  by  the  mill  owner.  Having  set  up  the  carding  machine 
and  while  engaged  in  bolting  thereto  another  machine  not  furnished  by 
his  master  but  belonging  to  the  mill  he  allowed  an  iron  ball  to  fall  from 
the  latter  machine  so  that  it  resulted  in  the  death  of  an  employee. 

Held^  that,  under  the  circumstances,  the  person  who  caused  the  ball 
to  fall  was  not  at  the  time  acting  for  his  employer  which,  therefore,  was 
not  liable.    Ca^ey  v.  Davis  <£•  Furber  Machine  Co.,  423. 

6.  Negligence  —  death  by  fall  of  earth  —  Labor  Law  construed — 
assumption  of  risk  —  erroneous  charge.  Since  the  amendment  to  section 
202  of  the  Labor  Law,  made  by  chapter  862  of  the  Laws  of  1910,  it  is  error 
to  charge  in  an  action  to  recover  for  the  death  of  a  laborer,  who  was 
killed  in  a  trench  by  a  fall  of  earth  subsequent  to  a  blast,  that  the  jury- 
may  find  that,  if  the  defendant  was  negligent  in  failing  to  inspect  the  bank 
after  the  explosion  to  ascertain  whether  it  was  safe  and  the  plaintiff  con- 
tinued to  work  in  the  trench  knowing  of  the  failure  to  inspect,  he 
assumed  the  risk  and  that  the  defendant  would  not  be  liable. 

Having  made  such  erroneous  charge,  it  was  further  error  to  refuse  to 
charge  that,  if  the  jury  found  that  the  fall  of  earth  was  due  to  a  defect 
which  could  have  been  discovered  by  reasonable  inspection,  the  death  of 
the  deceased  was  not  due  to  assumed  risk.     Caboni  v.  Oott,  440. 

7.  Action  for  wrongful  discharge — contract  construed  —  evidence  on 
motion  for  judgment  on  pleadings  A  contract  of  employment  contained 
the  following  provision:  *'you  [meaning  the  plaintiff]  *are  to  be  in  all 
respects  subject  to  such  orders  as  from  time  to  time  you  may  receive  from 
your  superiors  and  to  dismissal  at  any  time  for  incompetence  or  whenever 
your  dismissal  shall  in  the  opinion  of  the  Contractors  be  for  the  best 
interests  of  the  Contractors  or  the  Railway  Company.  The  decision  of 
the  said  Contractors  as  to  the  occasion  for  any  such  dismissal  shall  be 
final." 

In  an  action  for  wrongful  discharge  from  employment,  held,,  that  the 
contract  gave  the  defendant  the  absolute  right  to  discharge  the  plaintiff 
with  or  without  reason. 

On  amotion  by  defendant  for  judgment  on  the  pleadings  before  trial  the 
court  may  consider  the  plaintiff's  bill  of  particulars  and  whatever  might 
properlv  be  considered  on  a  motion  for  judgment  at  the  opening  of  the 
trial    bineen  v.  May,  469. 

8.  Principal  and  agent — tvhen  subagent  cannot  bind  his  principal  by 
cov  tract  of  employment,  A  manager  of  one  of  several  advertising  depart^ 
ments  of  a  newspai>er  having  no  authority  whatever  to  hire  subordinates 
except  after  consultation  Avith  the  general  manager  of  the  advertising 
department  and  with  his  consent,  and  who  had  no  power  to  sign  any 
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contract  of  hiring,  has  no  authority  to  bind  his  employer  by  a  con- 
tract changing  a  contract  employing  a  subordinate  by  the  week  to  one 
employing  him  by  the  year  without  the  consent  of  the  general  manager. 
Sloman  y.  Star  Co,,  600. 


9.  Negligence  —  iiyjury  by  revolmna  derrick — safe  place  to  work  — 
when  rtile  not  applicable — change  of  conditions  by  servants  —  assump- 
tion of  risk — actian  at  common  law  —  Labor  Law.  Ordinarily  the  duty 
of  a  master  to  furnish  his  servants  a  siife  plac>e  in  whch  to  work  applies 
to  permanent  conditions.  It  does  not  apply  where  the  place  itself  is  safe 
but  is  rendered  unsafe  by  the  negligence  of  fellow-servants. 

Thus,  where  employees  in  a  stoneyard  were  constantly  required  to 
change  the  position  or  heavy  blocks  of  stone  and  placed  one  of  them  so 
neiir  to  a  revolving  derrick  that  the  plaintifT,  an  employee  of  thirteen 
years'  experience  at  the  work,  was  caught  between  the  stone  and  part  of 
a  house  at  the  ba.se  of  the  derrick  when  it  revolved,  the  master  cannot  be 
charged  with  liability  in  failing  to  furnish  a  safe  place  to  work. 

Moreover,  considering  the  length  of  time  the  plaintiff  had  worked  in 
the  yard  under  similar  conditions  and  as  he  had  operated  the  derrick  him- 
self, he  was  cliargeable  with  knowledge  that  he  might  be  caught  in  the 
manner  aforesaid,  and  when  he  placed  himself  in  the  position  where 
the  accident  might  occur  he  assumed  the  risk,  the  action  being  at 
comuion  law. 

Section  203  of  the  Labor  Law  relating  to  assumption  of  risk  has  no 
application  where  the  action  is  at  common  law.  But,  it  seem.s,  that  where 
said  statute  is  applicable  it  only  requires  the  submission  of  the  assump- 
tion of  risk  to  the  jury  in  the  first  instance  and  the  court  may  still  set 
aside  the  verdict  on  that  issue  as  against  the  weight  of  evidence.  Kearney 
V.  Ilanlien^  524. 

10.  Negligence  —  injury  bij  falling  into  unguarded  vat — Labor  La^r, 
sections! — waiver  of  statute.  Where  a  servant  who  fell  into  a  vat  in  a 
glue  factory  Avhile  engaged  in  stirring  up  the  contents,  knowing  that 
guard  rails  furnished  by  the  master  were  not  in  place,  elected  to  continue 
to  work  without  the  railing,  he  waived  the  benefits  of  section  81  of  the 
Labor  Law  requiring  vats  to  be  properly  guarded  and  assumed  the 
obvious  risks  of  the  situation. 

A  x>arty  may  waive  a  rule  of  law,  statute  or  constitutional  provision 
enacted  for  his  benefit  if  it  is  exclusively  a  matter  of  private  right  an<l  no 
considerations  of  public  morals  are  involved;  having  once  done  so  he 
cannot  subsequently  invoke  its  protection.  Rossiter  v.  Cooper's  Olue 
Factory,  752. 

1 1 .  Negligence  —  injury  to  eyesight  by  particle  of  steel  — proof  not  justi- 
fying recovery.  Action  by  a  servant  against  his  master  to  recover  dam- 
ages for  personal  injuries.  The  plaintiff  was  struck  in  the  eye  by  a  flying 
particle  of  steel.  The  injury  was  alleged  to  have  been  caused  by  the 
negligence  of  an  incompetent  fellow-servant  who  was  engaged  in  chip- 
ping bolts  with  a  chisel.  Evidence  examined,  and  held,  insufficient  to 
establish  either  the  negligence  or  incompetency  of  the  plaintiff's  fellow- 
servant,  or  the  negligence  of  the  foreman  in  api>ointing  him  to  do  the 
work.     O'Malley  v.  Morse  Dry  Dock  &  Repair  Co.,  788. 

12.  Negligence — injury  from  melted  sealing  wax  —  defective  receptacle 
—  question  for  jury.  Action  by  a  servant  against  a  master  to  recover  for 
injuries  received  owing  to  the  fact  that  a  cuj)  holding  melted  sealing  wax 
overturned  and  burned  her.  Evidence  examined,  and  held,  that  the  ques- 
tion as  to  whether  the  cup  furnished  by  the  master  was  defective  was  for 
the  jury.     Shafer  v.  New  York  Life  Insurance  Co.,  797. 

13.  Negligence  —  injury  by  stepping  upon  nail — proof  not  justifying 
recovery — ass-umption  of  risk.  A  workman  employed  in  the  construc- 
tion of  a  building  cannot  hold  his  ma^ster  liable  for  injuries  received 
when  leaving  the  building  at  nightfall  by  stepping  upon  a  nail  in  a  loose 
piece  of  planking  left  upon  a  runway  where  the  evidence  shows  that  the 
plank  was  not  there  within  half  an  hour  of  the  tvccident.  The  master 
cannot  be  charged  with  constructive  knowledge  that  the  obstruction  was 
there. 
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MASTER  AND  SEBVANT  —  Continued, 

Moreover,  where  it  appears  that  in  constructing  snch  building  loose 
boards  and  planks  were  strewn  about,  the  plaintiff  in  using  the  run- 
way to  leave  the  building  assumed  the  risk  of  the  existing  conditions. 
Tracy  v.  lledden  Construction  Co.,  851. 

Negligence  —  when  decision  law  of  case  on  new  trial. 
JSee  Appeal,  1. 

Breach  of  contract  of  employment  —  damages. 
JSee  Contract,  7. 

Injury  to  city  surveyor—  defective  ladder—  when  city  not  liable. 
See  Municipal  Corporation,  7. 

Right  of  selling  agent  to  receive  imyment  for  goods. 
See  Principal  and  Agent,  2. 

MECHANIC'S  LIEN. 

Process — notice  of  justification  of  sureties  —  service  on  non-resident. 
See  Lien,  2. 

Claim  of  defendant  against  codefendant — right  of  codefendant  to 
answer. 

See  Lien,  8. 

When  foreclosure  suit  may  be  commenced  —  action  by  sub-contractor. 
See  Lien,  4. 

Municipal  improvement  —  judgment  against  contractor  —  when  sureties 
not  bound. 

/See  Lien,  5. 

Assignment  —  priority. 
See  Lien,  6. 

Foreclosru'e  —  necessary  allegations  of  complaint. 
See  Lien,  7. 

MISTAKE. 

Contract  for  driving  piles—  when  no  mutual  mistaka 
See  Contract,  9. 

MORTGAGE. 

1.  Foreclosure — bankruptcy  of  mortgagor  —  appointment  of  receiver 
—  rights  of  trustee  in  bankruptcy  ■—  stay  —  remitting  action  to  Federal 
court — equity.  The  fact  that  the  trustee  in  bankruptcy  of  a  mortgagor 
has  commenced  a  suit  in  equity  in  the  United  States  District  Court  to  set 
aside  as  fraudulent  a  conveyance  of  the  mortgaged  premises  by  the  bank- 
rupt, to  which  action,  howeVer,  he  did  not  make  the  bolder  of  the  mortga^ 
a  party  and  the  fact  that  an  interlocutory  judgment  has  been  rendered  m 
his  favor  in  such  action  is  no  reason  for  vacating  an  order  appointing  a 
receiver  of  the  mortgaged  premises  in  a  suit  of  foreclosure  brought  in  the 
Stat^  court. 

The  rule  that  where  a  court  of  equity  of  competent  jurisdiction  has 
assumed  jurisdiction  of  the  subject-matter  of  a  litigation  it  is  entitled  to 
retain  the  same  to  the  exclusion  of  all  other  courts,  has  no  application. 

The  subject-matter  of  the  litigation  in  the  District  Court  is  merely  the 
title  to  the  property  subject  to  the  mortgage,  that  is,  the  equity  of 
redemption. 

The  trustee  in  bankruptcy  by  omitting  to  make  the  holder  of  the  mort- 
gage a  party  to  the  suit  in  the  District  Court  rendered  it  impossible  for 
it  to  protect  its  rights  by  the  decree  in  that  suit. 

There  is  no  authority  for  remitting  the  foreclosure  action  to  the  Federal 
court.    Mutual  Life  l7isurance  Co.  v.  Fleischman,  23. 

2.  Foreclosure  —  sale — power  of  court  to  relieve  purchaser  from  bid. 
The  court  in  its  discretion  may  relieve  a  person  who  has  bid  in  lands  on  a 
foreclosure  sale'  from  his  purchase  where  it  subsequently  a])pears  that  a 
person  not  made  a  party  to  the  suit  claims  to  be  the  owner  of  the  equity 
of  redemption  and  has  moved  for  an  order  to  show  cause  why  the  sale 
should  not  bo  vacated  and  set  aside.  This  is  true  although  the  affidavits 
do  not  show  a  positive  defect  in  title,  as  the  purchaser  should  not  be  bur- 
dened with  a  threatened  law  suit.    Koechl  v.  Uate  Development  Co.,  23». 
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MORTGAGE  —  Continued. 

3.  Foreclosure— rent^  and  profits  in  hands  of  receiver — marshaling 
assets  —  respective  rights  of  purchaser  and  second  mortgagee  in  rents  and 
profits  —  lien  of  second  mortgagee  on  surplus  —  interest  earned  by  receiver 
—  inte  rest  payable  by  purchaser  on  foreclosure.  Rents  and  profits  of  mort- 
gaged lands  in  the  hands  of  a  receiver  are  applicable  to  tne  payment  of 
the  mortgage  debt  and  costs  of  foreclosure  if  the  proceeds  of  the  sale  are 
insufficient. 

A  surplus  in  the  hands  of  a  receiver  aiter  the  satisfaction  of  a  first  mort- 
gp-ge  represents  the  mortgaged  estate,  and  that  part  of  the  surplus  con- 
sisting of  rents  due  after  the  purchaser  on  foreclosure  makes  demand  lor 
possession  under  his  dee<l  belongs  absolutely  to  him. 

So,  too,  rents  payable  in  advance  and  collected  by  the  receiver,  but 
extending  beyond  the  date  of  the  purchaser's  demand  for  possession, 
should  be  apportioned  to  him. 

A  surplus  existing  after  the  foreclosure  of  a  first  mortgage  should  be 
applied  to  the  satisfaction  of  a  second  mortgage,  for  as  that  lien  is  cut  off 
by  the  foreclosure  it  is  transferred  equitably  to  the  surplus. 

The  purchaser  on  the  foreclosure  of  a  first  mortgage  and  the  holder  of  a 
second  mortgage  are  not  creditors  of  the  Kiine  debtor.  Hence,  although 
the  second  mortgagee  has  other  security  for  his  debt,  the  purchaser  on 
the  foreclosure  of  the  first  mortgage  cannot  contend  that  the  lien  of  the 
second  mortgage  does  not  attach  to  the  surplus,  for  the  equitable  rule  of 
marshaling  securities  applies  only  where  two  or  more  persons  are  creditors 
of  the  same  debtor. 

Surplus  rents  and  profits  in  the  hands  of  a  receiver  after  the  foreclosure 
and  satisfaction  of  a  first  mortgage  represent  the  mortgaged  premises  and 
are  subject  to  the  lien  of  a  second  mortgjige;  they  should  not  go  to  the  first 
mortgagee,  who  bid  in  the  lands  on  foreclosure.  Especially  is  this  so 
where  the  order  api)ointing  the  receiver  directed  him  to  hold  the  surplus 
subject  to  the  further  order  of  the  court. 

Where  an  order  directed  the  receiver  on  foreclosure  to  deiwsit  rents  and 
profits  with  a  certain  deix)sitary,  he  should  pav  to  the  purchaser  only 
such  interest  as  he  actually  received,  not  the  legal  rate. 

A  purchaser  on  foreclosure  must  pay  interest  at  the  legal  rate  upon  any 
part  of  the  purchase  money  unpaid  after  it  became  due  under  the  terms  of 
sale,  whether  or  no  he  takes  possession.  Continental  Insurance  Co.  v. 
Reeve,  836. 

4.  Conveyance  of  part  of  mortgaged  lands — release  of  remaining  lands 
from  lien  of  mortgage  —  equity  — when  rule  as  to  marshaling  assets 
inequitable.  Where  a  mortgagor  conveys  part  of  the  mortgaged  premises 
covenanting  that  it  is  free  from  incumbrances  there  is  an  implie<l  agree- 
ment that  the  remaining  portion  shall  be  devoted  to  the  payment  of  the 
mortgage.  If  the  mortgagee,  knowing  the  facts,  releases  the  remaining 
land  there  is  a  discharge  of  the  mortgage  to  the  extent  of  the  value  of  the 
land  released.  But  this  equitable  rule  of  marshaling  assets  is  not  applied 
if  it  will  injure  the  mortgagee. 

R,  owning  two  lots  covered  by  a  single  mortgage,  exchanged  one  of  them 
for  lands  owned  by  K.,  both  parties  covenanting  that  the  lands  were  to 
be  free  from  incumbrances.  R.  refused  to  release  a  mortgage  on  the  lot 
conveyed  owing  to  the  fact  that  the  lands  conveyed  by  K.  were  cov- 
ered by  a  mortgage  which  was  not  released.  Subsequently  K.  lx»came 
insolvent  and  its  real  estate  subject  to  the  lien  of  judgments.  R.  con- 
veyed the  remaining  lot  owned  by  it  to  C.  and  the  mortgagee  assigned 
the  mortgage  thereon  to  the  plaintiff  while  the  grantee  procured  a 
release  of  the  mortgage  on  the  lands  conveyed  by  K.  to  R.,  whereupon 
the  plaintiff  released  the  mortga^re  on  the  lot  conveyed  to  C.  In  a  suit 
by  tlie  plaintiff  to  foreclose  the  mortgage  on  the  lot  conveyed,  on  which 
the  creditors  of  K.  had  acquired  liens  by  the  entry  of  judgments, 

Ueldy  that  under  the  circumstances  it  would  be  inequitable  to  apply  the 
doctrine  aforesaid  and  that  the  plaintiff  was  entitled  to  a  foreclosure  sale 
as  against  the  judgment  creditors  of  K.  Ridge  of  Brooklyn  Realty  Co. 
V.  Offerman,  878. 

Foreclosure. 

Archer  v.  Archer,  918. 

Chattel  mortgage — priority  of  lien  of  livery  stable  keeper  in  possession* 
See  Lien,  1, 
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Mortgage  in  possession — partition  of  premises — payment  of  mortgage 
prior  to  distribution  of  proceeds  of  partition  sede. 
See  Partition,  2. 

'MOTOR  VEHICLE. 

1.  Negligence  —  collision  with  automobiU  —  contributory  negligence.  In 
an  action  to  recover  for  personal  injuries  alleged  to  have  been  caused  by 
a  collision  with  an  automobile  the  plaintiff  stated  that  he  was  upon  a 
walk  in  the  middle  of  the  street;  that  he  saw  a  street  car  coming  thirty- 
five  or  forty  feet  away;  that  he  stepped  from  the  platform  to  cross  the  car 
track  and  was  struck  by  one  of  defendant's  t^xxicabs.  There  wa*  no 
evidence  that  the  taxicab  was  being  operated  negligently;  that  there  was 
any  reason  for  the  defendant's  driver  to  anticipate  tnat  any  one  was  going 
to  step  down  from  the  platform  into  his  pathway,  or  that  tne  plaintiff  had 
exercised  any  intelligent  decree  of  care. 

Held,  that  under  such  circumstances  the  case  should  not  have  been 
submitted  to  the  jury.    Lamer  v.  New  York  Transportation  Co.,  193. 

2.  Negligence— collision  with  pedestrian— facts  Justifying  recovery — 
loan  of  automobile  —  when  owner  liable.  Action  to  recover  for  the  death 
of  one  who  having  alighted  from  a  street  car  and  while  crossing  the  street 
was  struck  and  killed  by  an  automobile.  No  horn  was  sounded  or  other 
signal  given.  Evidence  examined,  and  held^  that  the  negligence  of  the 
driver  of  the  automobile  and  the  decedent's  freedom  from  contributory 
negligence  were  properly  submitted  to  the  jury. 

Although  the  defendant,  owner  of  the  automobile,  had  loaned  it  to  a 
friend  in  order  to  enable  him  to  distribute  campaign  literature,  and 
although  he  had  power  to  tell  the  defendant's  chauffeur  where  to  drive 
and  to  stop,  the  jury  was  justified  in  finding  that  the  chauffeur  at  the 
time  of  the  accident  was  the  agent  and  employee  of  the  owner,  if  he 
alone  had  full  control  of  the  actual  management  of  the  car  and  the  per- 
son to  whom  it  was  loaned  in  nowise  directed  or  interfered  with  such 
management.     Cowdl  v,  Saperston^  373. 

Manufacture  of  automobile  body  —  rule  of  substantial  performance 
inapplicable. 

See  Sale,  1. 

MTJNICIPAL  CORPORATION. 

1,  County — public  ojfflcer — power  of  board  of  supervisors — fixing 
boundary  between  toton  and  city — power  of  board  to  act — legislatice 
function  The  resolution  of  a  board  of  supervisors,  classified  in  the  Con- 
stitution as  a  legislative  body,  fixing  the  location  of  a  disputed  boundary 
line  between  a  town  and  a  city  within  the  county,  passed  by  a  majority 
vote  of  all  the  members,  is  a  legislative  act  not  subject  to  judicial 
review. 

The  fact  that  the  board  upon  the  hearing  of  the  application  of  which 
notice  had  been  given  as  required  by  the  statute  tcjok  the  sworn  testi- 
mony of  witnesses  did  not  dejjrive  it  of  its  power  to  act  without  evidence, 
the  statute  not  requiring  it  to  be  taken. 

An  act  does  not  become  judicial  simply  because  it  involves  discretion, 
hearing  and  determination,  and  when  something  like  a  judicial  hearing 
is  adopted  by  a  body  not  obligated  to  such  course,  its  power  to  act  is  not 
thereby  changed  in  its  nature.  People  ex  rel.  Town  of  Scarsdale  v.  Super- 
visors^ 319. 

2.  Waterworks,  city  of  Rome  —  claim  for  extra  work  —  proper  fuixd  for 
payment — judgment  against  city  —  res  adjudicata  —  collus^ive  audit  — 
right  of  taxpayer,  A  judgment  against  the  city  of  Rome  for  extra  work 
done  by  a  municipal  contractor  in  constructing  an  extension  of  the  water 
svstem  should  be  paid,  not  from  the  general  funds  of  the  city,  but  from 
the  municipal  water  fund  which  under  the  charter  is  a  separate  fund 
devoted  to  that  purpose  and  under  the  control  of  the  board  of  water  and 
sewer  commissioners,  if  said  fund  is  adequate  for  payment. 

On  an  application  for  a  peremptory  writ  of  mandamus  to  compel  the 
board  of  water  and  sewer  commissioners  of  said  city  to  pay  such  judg- 
iiKMit,  the  board  cannot  question  the  relator's  right  to  payment,  as  the 
judgment  is  res  adjudicata  as  to  the  liability  of  the  city  unless  set  aside 
or  vacated. 
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It  seemSy  that  if  the  audit  and  allowance  of  the  claim  for  extra  work  was 
collusive  or  fraudulent,  any  member  of  said  bo4ird  who  is  a  taxpayer  .may 
maintain  an  action  to  have  the  judp^ment  against  the  city  vacated.  People 
ex  rel,  Carey  Construction  Co.  v.  SSmithy  382. 

3.  Negligence  —  death  caused  by  hole  in  pavement  —  evidence  as  to  size 
of  hole  and  to  cause  of  death  —  when  inunicipality  not  liable.  In  an 
action  against  a  city  to  recover  damages  for  death  alleged  to  have  resulted 
from  a  fall  caused  by  a  hole  in  the  asphalt  i>avement,  there  was  a  conflict 
of  testimony  as  to  the  size  and  depth  of  the  hole  in  the  pavement  and»as 
to  wliether  decedent's  death  resulted  from  the  fall  or  from  typhoid  fever. 

Held^  that  the  preponderance  of  the  testimony  was  that  the  hole  at 
its  deepest  point  was  not  more  than  three  or  four  inches  in  depth,  and  that 
this  is  not  such  a  defect  in  the  highway  as  rendered  the  city  liable  for 
injury  suffered  therefrom; 

That  upon  the  entire  proof  it  is  clear  that  the  decedent  died  as  the 
result  of  typhoid  fever,  with  which  the  fall  had  no  connection.  Duffy  v. 
City  of  New  York,  478. 

4.  Examination  of  municipal  corporation  before  trial  —  inspection  of 
public  records — applicatix)n  for  examination  de^iied.  The  nature  of 
municipal  corporations  and  the  functions  of  officers  thereof  discussed,  per 
LAuanLiN,  J. 

Qucere,  as  to  whether  sections  870  and  872  of  the  Code  of  Civil  Procedure 
relating  to  the  examination  of  a  party  before  trial  apply  to  a  municii)al 
corporation. 

As  the  charter  of  the  city  of  New  York  and  the  General  Municipal  Law 
allow  the  examination  of  municipal  records  by  taxpayers,  and  to  some 
extent  by  the  public  in  general,  and  provide  a  summary  remedy  if  the 
examination  be  refused,  an  order  for  the  examination  before  trial  of  the 
city  of  New  York,  a  party  defendant,  as  to  municipal  records  should  be 
denied  where  the  applicant  does  not  show  that  it  is  not  a  taxpayer  and 
has  no  adequate  remedy  under  the  statutes  aforesaid.  Uvalde  Asphalt 
Paving  Co,  v.  City  of  New  Fork,  491. 

5.  Negligence -- nuisance— fall  of  flagpole  erer^ed  on  school  building, 
city  of  New  York — city  not  liable  —liability  of  board  of  education  — 
responsibility  for  neglect  of  statutory  duties.  The  objection  that  a  notice 
of  intention  to  bring  an  action  against  a  city  did  not  comply  with  the 
statute  cannot  be  fiiken  for  the  first  time  upon  appeal,  where  the  goui- 
plaint  alleged  that  due  notice  as  required  by  law  was  given,  for  had  the 
objection  been  taken  at  trial  the  plaintiff  could  have  amended  his  plead- 
ing so  as  to  show  full  compliance  with  the  statute. 

As  under  the  charter  of  the  city  of  New  York  the  care  and  control  of 
public  school  buildings  is  given  to  the  board  of  education  and  as  suits 
in  relation  to  such  property  must  be  brought  in  the  name  of  said 
board,  although  the  title  to  the  property  is  vested  in  the  city  —  of  which 
charter  provisions  the  court  will  take  judicial  knowledge  —  the  city  itself 
is  not  liable  for  the  defith  of  a  person  caused  by  the  fall  of  a  defective 
flagpole  erected  on  a  school  house. 

But  an  action  to  recover  for  a  death  so  caused  lies  against  the  municipal 
board  of  education  either  upon  the  theory  that  the  defective  flagpole 
was  a  nuisance  if  originally  unwife,  or  upon  tlio  theory  of  negligence  if 
it  was  maintained  with  knowledge  that  it  had  subsequently  become 
dangerous. 

It  seemsy  the  board  of  education  of  said  city  is  liable  for  the  neglect  of 
persons  whom  it  employs  to  perform  duties  imposed  upon  it  by  statute. 
McCarton  v.  City  ofNeto  York,  516. 

6.  Paving  contract  construed  —  notice  to  contractor  to  make  repairs  — 
condition  precedefit  to  liability  —  stifflciency  of  notice  —  action  by 
assignee  to  recover  balance  due  on  patting  contract  —  assignment  of 
claim  by  officers  of  corporation  after  dissolution.  An  asplialt  x>aving 
company  contracted  with  the  city  of  New  York  to  pave  certain  streets 
and  maintain  the  pavement  in  g(x>d  condition  for  fifteen  years,  during 
which  period  a  ixrrtion  of  the  contract  price  was  to  be  retained  by  the 
city  and  paid  to  the  company  in  inst^illments  at  stated  i^rimls.  It  was 
further  provided  that,  if  the  company  did  not  repair  defects  in  the  pavo- 
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ment  within  the  fifteen-year  period  upon  receiving  notice  from  the  com- 
missioner of  public  works,  the  city  might  make  the  repairs  and  deduct 
the  same  from  any  sum  due.  Subsequently  the  paving  company  exe- 
cuted a  power  of  attorney  to  one  B.,  its  attorney,  wno  was  also  manager 
of  the  Barber  Asphalt  Paving  Company,  authorizing  him  to  receive  and 
receipt  for  any  moneys  becoming  due  under  the  contract.  Thereafter  the 
paving  company  was  voluntarily  dissolved,  but  B.  continued  to  receive 
the  payments  from  the  citv.  Later  the  city,  claiming  that  the  Barber 
Asphalt  Company  was  the  ^*  assignee  or  successor  in  interest  under  said 
contracts,"  served  notice  upon  said  company  that  if  it  did  not  make  cer- 
tain repairs,  pursuant  to  the  terms  of  the  contract,  the  city  would  cause 
the  work  to  be  done  at  its  expense.  The  work  required  to  be  done  by 
this  notice  wa«  never  performed.  In  an  action  by  the  assignee  of  the 
paving  company  to  recover  the  amount  which  would  have  been  due  from 
the  city  had  the  company  kept  the  pavement  in  repair  after  receiving 
notice  so  to  do, 

Held,  that  the  giving  of  notice  to  make  the  repairs  was  a  condition 
precedent  to  the  paving  company's  liability; 

That  the  notice  given  directly  to  the  Barber  Company  was  not  notice 
to  the  paving  company,  and  consequently  it  was  never  in  default,  and  its 
assignee  was  entitled  to  recover. 

The  fact  that  the  notice  was  served  upon  the  agent  in  charge  of  the 
work  did  not  make  it  effective,  when  it  did  not  call  upon  the  paving  com- 
pany to  make  the  repairs,  but  upon  a  third  psLTty  claimed  to  be  under  a 
duty  to  make  them. 

The  officers  of  a  corporation,  being  trustees  of  its  assets  after  a  volun- 
tary dissolution,  may  execute  a  valid  assignment  of  a  claim  for  moneys  due 
under  a  contract.    Asphalt  P.  &  C.  Co.  v.  City  of  New  York^  No.  ^,  622. 

7.  Negligence  —  injury  to  city  surveyor  —  defective  ladder  not  furnished 
hy  defendant  —  when  city  not  liable — pleading  —  complaint  not  bring- 
ing case  within  Employers*  Liability  Act  At  conmion  law  a  ladder  is  a 
simple  appliance  which  a  servant  uses  on  his  own  resjwnsibility.  The 
obligation  of  a  master  to  furnish  safe  ladders  is  created  by  section  18  of 
the  Labor  Law. 

A  surveyor  employed  by  the  city  of  New  York  who  while  running  a 
transit  line  was  directed  by  one  of  his  superiors  to  get  upon  a  building 
by  means  of  a  ladder  which  was  found  m  the  vicinity,  but  was  not  fur- 
nished by  the  city  as  part  of  the  engineering  equipment,  cannot  recover 
of  the  city  for  a  violation  of  section  18  of  the  Labor  Law  because  the  ladder 
broke  and  he  was  injured. 

A  complaint  in  an  action  to  recover  for  such  injuries  which  merely 
alleges  that  "through  the  negligence  of  the  defendant  and  its  servants 
exercising  superintendence  or  acting  as  superintendent,"  the  plaintiff 
was  injured,  does  not  bring  the  case  within  the  Employers'  Liability 
Act,  for  there  is  no  allegation  that  the  alleged  superintendent  was 
''intrusted  with "  superintendence  or  that  his  '*sole  or  principal  duty" 
was  that  of  superintendence.    Shute  v.  City  of  New  York,  758. 

8.  Negligence  —  injury  by  fall  of  floor  —  when  superintendent  of  build- 
ings not  personally  liable  — obligation  to  appoint  s^tbordinates  from  ciril 
service  list.  As  the  superintendent  of  buildings  in  the  city  of  New  York 
is  bound  to  appoint  inspectors  of  buildings  certified  as  competent  by  the 
civil  service  commission,  he  is  not  personally  liable  for  a  death  eau.»^:»d 
by  the  fall  of  a  fioor  on  the  theory  that  he  was  negligent  in  not  prop- 
erly inspecting  the  building,  where  it  does  not  appear  that  he  had  any 
reason  to  believe  that  his  subordinates  were  incompetent.  Voorhees  v. 
Collins,  828. 

Negligence  —  hole  in  street  —  liability  of  town. 
Lynch  Y.  Town  of  Rhinebeck,  921. 

Dismissal  of  policeman  in  New  York  city  —  evidence. 
See  Certiorari,  2. 

Reviewing  proceedings  of  board  of  supervisors  in  removing  county  super- 
intendent of  highways  from  office, 
ISee  Certiorari,  8. 
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MTTinCIPAIj  CORPORATION  —  Continued. 
Mistjike  in  bid  —  failure  of  bidder  to  execute  contract  —  damages. 
iSee  Contract,  3. 

Liability  of  town  for  injury  by  defective  approach  to  property. 
/See  NKQiiiaENCE,  4. 

Action  to  recover  for  personal  injuries  — -  notice, 
liee  NEaLIGENCJi,  10. 

Construction  of  water  works  —  liability  of  competing  company  for  tax. 
See  Tax,  1. 

See  Corporation. 

NEGLIGENCE. 

1.  Landlord  and  tenant— fall  through  fire  escape  —  death —pleading 
— failure  to  set  forth  facts  showing  landlords  duty.  Where  in  a  negligence 
action  plaintiff  claims  that  defendant  violated  some  duty,  facts  hliowiiig 
the  existence  of  the  duty  or  obligation  luust  be  pleaded  and  proved. 

In  an  action  against  the  owner  of  a  tenement  to  recover  for  the  death  of 
plaintiffs  intestate,  who  fell  through  an  opening  in  the  fire  escape  while 
Kanging  out  clothes  on  a  clothes  dryer  attached  to  the  rear  wall  of  the 
tenement,  it  is  necessary  to  plead  and  prove  facts  showing  that  defen<i- 
ant  owed  plaintiffs  intestate  some  duty  with  respect  to  the  main- 
tenance of  the  clothes  <lryer  and  fire  escape. 

A  general  averment  that  defendant  owed  a  particular  duty  or  that  the 
deceased  was  lawfully  on  the  premises  is  insufficient. 

Where  the  complaint  nowhere  alleges  that  the  deceased  was  a  tenant  of 
one  of  the  rear  apartments  or  the  servant  of  such  a  tenant  and  alleges 
no  other  facts  showing  defendant's  duty  to  her  in  regard  to  the  nreiii- 
ises,  a  motion  by  defendant  for  judgment  on  the  pleadings  should  be 
granted. 

W^hile  pleadings  are  to  be  liberally  construed  it  is  necessary  that  all 
essential  facts  be  alleged. 

The  court  will  not  infer  that  the  deceased  was  the  servant  of  a  tenant 
where  no  fact  is  stated  from  which  the  inference  could  be  drawn. 

It  seems,  that  negligence  could  not  be  predicated  upon  defendant's  failure 
to  guard  the  opening  in  the  fire  escape  but  that  the  attachment  of  the 
clothes  dryer  to  the  wall  so  that  one  using  it  might  fall  through  the 
ojpeiiing  in  the  fire  escape  might  be  either  itself  negligence  or  present  a 
situation  calling  on  defendant  to  exercise  care  to  prevent  an  accident. 
Fairchild  v.  Leo^  31. 

2.  Landlord  and  tenant  —  death  caused  by  failure  to  light  stairways  in 
tenement  house  —  erroneous  nonsuit — objection  not  taken  at  trial  — 
Tenement  House  Law  construed — proof  raising  question  for  jury. 
Action  against  the  owner  of  a  tenement  house  to  recover  for  the  death  of 
a  tenant  caused  by  the  alleged  negligence  of  the  defendant  in  failing  to 
light  the  public  hallways  and  the  second  floor  of  the  building  as  required 
by  section  76  of  the  Tenement  House  Law.  Evidence  examined,  and 
held,  that  a  nonsuit  at  the  close  of  the  plaintiff's  case  was  error. 

The  defendant  cannot  on  appeal  sustain  the  judgment  entered  on  such 
nonsuit  upon  the  ground  tlrnt  the  plaintiff  failed  to  prove  that  tenants 
cooked  in  their  apartments  so  as  to  make  the  building  a  tenement  house 
within  the  provisions  of  the  statute  if  no  such  point  was  made  at  trial. 

It  was  not  contributory  negligence  as  a  matter  of  law  for  the  decedent 
to  use  the  stairway  of  the  tenement  knowing  that  it  was  not  lighted,  for 
she  had  a  right  to  use  it. 

Where  the  evidence  shows  that  the  decedent  while  attempting  to  descend 
an  unlighted  stairway  leading  to  the  entrance  of  the  tenement  fell  and 
was  killed,  her  contributory  negligence  was  a  question  for  the  jury. 

The  Legislature,  in  requiring  that  a  "  proper  light "  be  kept  burning  in 
a  public  hallway  near  the  stairs  upon  the  entrance  floor  of  tenement  houses, 
intended  that  the  owner  should  provide  illumination  sufficient  to  light 
the  entire  lower  stairway,  so  that  persons  using  the  stairs  by  the  exer- 
cise of  care  could  see  the  stairs  and  avoid  stumbling  or  missing  their 
foothold.  Where  it  appears  that  no  such  light  was  provided  during  the 
hours  required  by  the  statute,  the  negligenc^e  of  the  landlord  is  a  question 
of  fact  for  the  jury.    Bornstein  v.  Faden^  37. 

App.  Div.— Vol.  CXLIX.        64 
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NEOLIGENCE  --  Contmued. 

3.  Llabiiity  of  contra t'tor  for  iiijtk 
rial  piled  in  strtH  —  eridtuce — m 
sub-contractor.  In  an  action  for  pi 
against  the  defendants,  who  wen*  u 
iron  beams  in  the  construction  of  a 
profrress  of  the  work  the  sidewalk  Im 
tiff  being  obliged  to  turn  into  a  oa 
iron  beams,  waa  injured  by  one  of 
There  was  no  evidence  of  ne^lij^en 
was  nothing  to  account  for  tlie  fal 
must  have  been  insecurely  piled. 

Held,  that  the  dismissal  of  the  con 
case  was  error; 

That  the  fact  that  the  beams  we 
not  relieve  the  defendants  from  liabi 
from  the  evidence  that  the  injury  i 
the  beams  by  them.    Kane  v.  JSiynojis 

4.  Highways  —  injury  by  drfecf/v 
liability  oftoum  —  duties  of  town  6uj. 
at  common  law  for  personal  injuric^s  < 
present  liability  of  a  town  is  wholly  th 

Section  73  of  the  Highway  Law  doe 
ent  to  make  repairs  to  a  wooden  driv< 
to  the  lands  of  an  abutting  owner  an 
thereof,  where  he  was  not  directed 
board. 

Nor  can  the  superintendent  proceed 
pel  him  to  repair  such  driveway  unlcs 
such  repairs  by  the  district  or  county 

A  town  is  chargeable  with  the  nej 
in  failing  to  call  the  attention  of  the  t 
w  hich  he  had  knowledge,  leading  froi 
as  section  47  of  the  Highway  Law  ii 
duty  of  inspection. 

But,  it  stems,  no  charge  of  negligence 
ent  if  the  town  bojird  fails  to  act  after 
Ferguson  v.  Toivn  of  Lewisboro,  2:32. 

5.  Injury  to  electrician  repairing  < 
trial  —  inadvertent  discharge  of  jvri 
discharge  —  when  no  mistrial,  Actic 
The  plaintiff,  an  electrician,  sent  to  r 
elevator,  while  st'ated  on  the  top  of  tli 
the  shaft  when  the  car  awended  to 
examined  the  situation  and  know  of 
operator  of  the  elevator  not  to  go  t\\ 
promised  not  to  do.  It  appeared  that  t 
stepped  from  the  elevator  before  it  stn 
while  it  was  running.     On  all  tlie  evid 

Held,  that  the  jury  were  justified  in 
tributory  negligence. 

The  trial  court  submitted  to  the  iiii 
negligence  and  the  contributory  iioglig 
of  damages  as  three  specific  questions 
answer  as  to  damages  should  they  find 
of  the  two  first  questions.  During  tht 
defendant  negligent  and  the  plnintiff" 
but  could  not  agree  on  the  question  o 
the  foreman  informed  the  court  that  tl 
diet,  had  answered  the  first  twoquestio 
the  court  iH^Iieving  tliat  the  first  qiust 
the  plaintiff,  discharged  the  jurv,  bu 
they  had  found  the  plnintiff  guilty  of 
defendant  negligent,  he  directed  tliojui 
verdict  on  the  first  two  questions  vli 
directing  a  judgiuent  for  the  defendant 
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Ueld^  that  the  action  of  the  court  in  directing  the  jury  to  retire  was 
proper  under  tlie  circumstances  and  that  there  had  been  no  mistrial. 
liippley  V.  Frazer,  309. 

6.  Injury  by  fall  of  derrick  boom  —  accident  caused  by  failure  to 
inspect  —  erroneous  charge  —  improper  use  of  derrick  —  appeal  —  new 
trial— submission  of  case  on  erroneous  theory.  Where  personal  injury 
caused  by  the  boom  of  a  derrick  rented  to  the  plaintifrs  master  by  the 
defendant,  who  furnished  the  engineer  and  another  man  for  operating 
it  was  caused  not  by  the  negligent  operation  of  the  appliance,  but,  on  the 
contrary,  was  due  to  a  failure  to  inspect  the  appliance  which  might  or 
might  not  have  disclosed  the  fact  that  a  key  in  the  braking  ap^mratus 
had  worked  loose,  it  is  error  to  allow  the  jury  to  find  the  defendant  nejr- 
ligent  in  failing  to  exercise  due  care  in  using  the  derrick,  for  tlie  only 
basis  for  negligence  was  the  failure  to  inspect  and  repair. 

For  such  error  a  new  trial  will  be  granted  although  there  is  no  excep- 
tion to  the  charge,  for  the  jury  might  have  found  that  a  proper  inspec- 
tion would  not  liave  revealed  the  looseness  of  the  key.  Miles  v.  Terry  & 
Tench  Co.,  621. 

7.  Injuries  caused  by  falling  joist — action  by  ironworker  aaainst 
codefendants  —  complaint — evidence  —  contributory  negligence.  A  com- 
plaint in  an  ac^tion  by  an  ironworker  against  a  general  contractor  and 
two  sub-contractors  to  recover  for  injuries  rec^eived  while  working  in  an 
elevator  shaft  on  a  scaffold  at  the  sixth  floor,  which,  after  the  usual 
statements,  alleges  that  ^Hhe  scaffold  or  planking  on  which  he  was 
standing  was  struck  violently  by  a  heavy  wooden  joist  that  was  allowed 
to  and  did  drop  down  and  througli  said  elevator  shaft  from  above  the  plain- 
tiff and  from  about  the  tenth  floor  of  said  building,  through  and  by 
reason  of  the  fault,  carelessness  and  negligence  of  the  defendants,  their 
agents,  servants  and  employees,"  thereby  causing  the  scaffolding  to  give 
way  and  precipitating  the  plaintiff  down  the  shaft,  states  a  good  cause  of 
action. 

A  complaint  in  an  action  for  negligence  which  states  the  act  or  omis- 
sion causing  the  injury,  with  a  general  allegation  that  such  act  or  omis- 
sion was  due  to  the  defendant's  negligence,  is  sufficient. 

In  such  an  action  there  must  be  sufficient  evidence  of  negligence  inde- 
pendent of  the  presumption  caused  by  the  falling  of  the  object  to 
identify  the  wrongdoer. 

The  plaintiff  was  not  guilty  of  contributory  negligence,  as  matter  of 
law,  in  neglecting  to  build  a  cover  over  his  scaffold.  Anderson  v.  McNulty 
Brotliers,  735. 

8.  Defective  scaffold  erected  by  general  contractor  —  liability  to  employee 
of  »ub'Contractor  —  Labor  Law,  section  18,  construed,  A  sub-contractor, 
who  does  no  act  in  reference  to  the  furnishing  of  materials  or  the  construc- 
tion of  scaffolds,  but  merely  sends  his  employees  to  a  building  where 
they  use  the  scaffolds  erected  by  the  general  contractor  for  the  use  of 
his  own  employees,  is  not  liable  under  section  18  of  the  Labor  Law,  if  the 
scaffold  falls. 

It  seems,  that  if  it  becomes  necessary  for  a  sub-contractor  to  construct 
scaffolds  he  will  be  charged  with  the  duty  of  complying  with  the  statute. 

A  sub-contractor  has  the  right  to  assume  that  the  platforms  or  scaffolds 
which  have  been  constructed  and  which  are  in  common  use  when  he  or 
his  servants  come  upon  the  work  have  been  constructed  so  as  to  comply 
with  the  provisions  of  the  statute. 

It  seems,  that  whoever  assumes  the  duty  of  constructing  the  scaffolding 
for  the  general  purposes  of  the  construction  of  a  building  must,  under 
the  statute,  assume  the  responsibility  for  their  materials  and  construc- 
tion, so  long  as  they  are  maintained  for  that  purpose,  and  that  any 
one  lawfully  at  work  on  such  building,  using  the  scjiffolds,  must  look 
to  the  person  who  furnished  the  materials  or  who  had  charge  of  the 
construction  for  any  liability  under  the  statute.    Bonhoffv,  Fischer,  747. 

9.  Injury  to  pedestrian  by  fall  on  icy  sideunalk  — failure  of  abutting 
owner  to  cornply  with  municipal  ordinance.  The  owner  of  lands  abut- 
ting on  a  city  street  is  not  liable  for  injuries  sustained  by  a  pedestrian 
who  fell   upon  accumulated  ioe  although,  after  sweeping  newly-fallen 
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snow  from  the  pavement  as  required  by  the  city  ordinance,  he  did  not 
strew  tlie  sidewalk  with  ashes  or  similar  material  which  was  aJso  reqoired 
by  the  ordinance. 

The  owner  of  real  property  is  not  liable  for  injm^y  to  a  pedestrian  sus- 
tained through  a  failure  to  comply  with  the  requirements  of  a  municipal 
ordinance.    Connolly  v.  Bursch^  772. 

10.  Highways — action  for  personaliiijuries — notice  to  tovm — faUure 
to  sta  te  time  and  place  of  accident  — proof  not  justifying  recovery.  While 
the  statute  requiring  the  plaintilT  mtending  to  sue  a  town  for  injuries 
rcM^eived  by  reason  of  a  defective  highway  to  serve  a  verified  statement  of 
the  causes  of  action  as  a  condition  precedent  thereto  does  not  in  express 
terms  require  the  notice  to  state  the  time  and  place  of  injury,  a  notice 
wliich  fails  to  do  so  is  defective. 

Action  against  a  town  to  recover  for  the  alleged  negligence  of  the  high- 
way commissioner  in  failing  to  remove  bushes  or  limbs  of  trees  extending 
into  the  highway,  by  reiison  of  which  the  plaintiff,  driving  upon  the 
highway  was  struck  m  the  eye  and  blinded.  Evidence  examined,  and 
held^  insufficient  to  justify  a  recovery.    Lutes  v.  Town  of  Warwick^  809. 

11.  Ifijury  caused  hy  caning  in  of  sewer  excavation— -evidence — pro- 
spective liability  of  city  contractor  and  ga^  cmnpany.  Separate  actions 
against  the  city  of  New  York,  a  municipal  contractor  engaged  in  con- 
structing a  sewer,  and  a  gas  company  as  codefendxints  to  recover  for  the 
death  of  a  child  who  fell  into  the  sewer  excavation  when  the  street  caved 
in  subsequent  to  an  explosion,  and  also  to  recover  for  the  death  of  an 
employee  of  the  contractor  working  in  the  excavation  at  the  same  time. 
Evidence  examined,  and  held,  that  in  the  action  to  recover  for  the  death 
of  the  child  nonsuits  as  against  the  contractor  and  the  city  should  be 
reversed  while  a  nonsuit  as  to  the  gas  company  should  be  affirmed; 

That  in  the  action  to  recover  for  the  death  of  the  employee  a  nonsuit  as 
to  the  contractor  should  be  reversed  while  a  nonsuit  as  to  the  city  should 
be  affirmed.    Brady  v.  City  of  New  Yorky  816. 

Action  to  recover  for  death. 
See  Damages. 

Action  against  attorney — burden  of  proof. 
/SfeeDBCEDENT's  Estate,  1. 

Death  caused  by  hole  in  pavement. 

See  Municipal  Corporation,  8. 

Nuisance  —  fall  of  flag  pole  from  school  building  —  when  city  not  hable. 
See  Municipal  Corporation,  5. 

Injury  to  city  surveyor  —  defective  ladder. 
See  Municipal  Corporation,  7. 

Injury  by  fall  of  floor  in  New  York  city  —  when  superintendent  of  build- 
higs  not  personally  liable. 

See  Municipal  Corporation,  8. 

See  Master  and  Servant,  1,  8-6,  9-13. 
See  Motor  Vehicle,  1,  2. 
See  Railroad,  1,  2,  6. 

NEGOTIABLE  INSTBXXMENTS. 

See  Bills  and  Notes. 

NEW  TOBK  CITT. 

1.  Eminent  domain  —  closing  street  in  city  of  New  York  —  damage  to 
abutting  owners  —  evidence  —  review  of  determination  of  commissioners 
— jurisdiction  of  commissioners  to  determine  question  of  title  —  when 
street  deemed  closed  —  right  to  damages  under  Laws  of  1895,  chapter 
1006,  section  6.  Where,  in  a  proceeding  instituted  by  the  city  of  Newlork 
for  the  appointment  of  commissioners  to  ascertain  and  determine  the 
damages  ciiused  to  abutting  owners  by  the  closing  of  a  street,  the  evidence 
with  respect  to  the  value  of  the  parcel  and  to  the  damage  caused  thereto 
by  closing  the  street  is  conflicting  and  no  theory  is  presented  by  the 
witnesses  called  by  the  city  or  by  the  owner  upon  which  it  can  be  deter- 
mined with  any  degree  of  certainty  what  the  value  of  the  property  was 
before  the  street  was  discontinued,  or  what  its  value  is  with  the  street 
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closed,  the  case  is  one  in  which  the  personal  view  of  the  commissioners  must 
be  given  great  weight,  and  their  determination  as  to  the  amount  of  damages 
should  not  be  disturbed  where  there  is  no  basis  in  the  evidence  for 
doing  so. 

In  a  proceeding  instituted  to  determine  the  damages  caused  by  closing 
a  street,  the  principle  that  a  party  attempting  to  acquire  title  to  property 
by  eminent  domain  cannot  claim  that  it  already  has  the  title  or  ease- 
ment which  it  seeks  to  condemn,  does  not  apply,  and  the  commissioners 
have  jurisdiction  to  determine  the  question  of  title. 

A  street  is  deemed  legally  closea  for  the  purpose  of  determining  who 
are  entitled  to  an  award  of  damages,  not  at  the  time  the  award  for  dam- 
ages is  made,  but  at  the  time  that  the  essential  statutory  steps  Ixave 
been  taken  and  the  right  to  damages  then  accrues. 

Ordinarily  the  right  to  damages  under  section  6  of  chapter  1006  of  the 
Laws  of  1895  depends  upon  the  claimant  being  an  abutting  owner  on  the 

Eart  of  the  street  discontinued,  but  the  statute  is  very  broad  and  may 
e  reasonably  construed  to  eiubrace  the  claim  of  a  party  whose  property 
is  left  without  present  access  or  the  prospect  of  access  in  the  immediate 
future,  although  he  is  not  an  abutting  owner.  Matter  of  City  of  New 
York  {West  151st  Street),  55. 

2.  Street  opening — section  1007,  Greater  I^ew  York  charter,  construed 
—  assessment  against  and  award  to  same  party  — offset — interest  o^n 
award.  Section  1007  of  the  Greater  New  York  charter,  as  to  the  award  of 
damages  and  benefits  resulting  from  the  opening  of  streets,  specifically 
confers  upon  the  landowner  the  right  to  extmguish,  without  mterest,  an 
assessment  for  benefits  to  the  extent  that  an  award  has  been  made  for 
damages.  It  contemplates  that  there  shall  be,  without  action  upon  the 
part  of  the  landowner,  an  application  of  the  award  for  damages  towards 
the  payment  of  the  assessment  for  benefits,  and  that  this  application 
shall  be  made  as  of  the  date  when  the  assessment  becomes  payable;  that 
one  shall  be  offset  against  the  other. 

Hence,  where  an  assessment  for  benefits  to  a  landowner  is  in  excess  of 
an  award  to  him  for  damages,  he  is  not  entitled  to  interest  on  the  award 
after  the  assessment  for  benefits  becomes  payable. 

The  fact  that  a  landowner,  after  the  refusal  of  the  comptroller  to  com- 
ply with  his  demand  fis  to  the  payment  of  interest  on  his  award  after 
his  assessment  for  benefits  became  payable,  voluntarily  paid  the  entire 
assessment  for  benefits,  does  not  change  the  relation  of  the  parties.  Mat- 
ter of  FiscJier,  618. 

3.  Municipal  corporations — widening  street,  city  of  New  York  — effect 
of  widening  on  grade  —  damages.  Where  on  the  widening  of  a  street  in 
the  city  of  New  York  the  land  of  an  abutting  owner  was  left  below  grade 
owing  to  the  natural  contour  of  the  land,  but  the  grade  of  the  street  it  self 
was  not  changed,  commissioners  actingundertheauthority  of  chapter  537 
of  the  Laws  of  1893,  as  amended,  have  no  authority  to  award  the  owner 
substantial  damages.    People  ex  rel.  City  of  New  York  v.  Dickey,  676. 

4  Municipal  corporations  —  section  2M  of  the  Greater  New  York  char- 
ter construed  —  appointment  of  patrolman  —  age  qualification.  Section 
284  of  the  Greater  New  York  cliarter,  as  amended  by  Laws  of  1903,  chapter 
612,  and  Laws  of  1907,  chapter  278,  providing  that  "no  person  shall  be 
appointed  patrolman  who  shall  be  at  the  date  of  placing  his  name  on 
the  civil  service  eligible  list  over  thirty  years  of  age,"  means  that  the 
applicant  shall  not  be  over  thirty  years  of  age  at  the  time  of  the  final 
completion  of  the  whole  process  of  examination  and  the  computation  of 
the  result. 

Hence,  an  applicant  for  patrolman,  who  after  passing  all  his  examinations 
becomes  thirty  years  of  age  seven  days  before  his  name  is  placed  upon 
the  eligible  list,  is  disqualified.    People  ex  rel.  Smiths.  Creelman,  716. 

Dismissal  of  policeman. 
See  Certiorari,  2. 

Mistake  in  bid  on  municipal  contract  —  failure  of  bidder  to  execute  con- 
tract —  dama^os. 

See  Contract,  3. 
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NEW  TORE  CITY  — Conti  mud, 
Magidtrate's  Court  —  trial  of  offei 
ISee  Court. 


\ 


Construction  of  bridge  across 
grade. 

See  Eminent  Domain. 

Pall  of  flag  pole  from  school  bi 
of  education. 

iiee  MuNiciPAii  Corporat: 

NXnSANCE. 

Suit  to  abate  nuisance  —  ufsves  t 
other  —  wJien  Judgment  for  plaitUij 
a  suit  in  equity  brought  by  the  ei 
of  two  street  railroad  companies  to  i 
one  of  the  companies  have  intervener 
cation  with  respect  to  which  of  the  t 
sance  and  pay  the  expense  thereof 
interest,  the  court  need  not  delay  jut 
between  the  defendants  is  decided,  b 
determination.    City  of  New  York  v 

Fall  of  flag  pole  from  school  buil 
city  and  board  of  education. 

See  Municipal  Corporatio 

PABENT  AND  CHILD. 

Misjoinder  of  actions  —  joinder  of  t 
parentis  guarantee. 

See  PLEADiNa,  6. 

PABTITION. 

1.  Determination  of  rights  of  ad 
specific  issue — judgment  in  action  ( 
trial  —  evidence  —  presumption  —  io. 
essential  —  computation  of  period  — 
An  action  for  partition  may  be  iiiiil 
held  adversely.  The  right,  title  and 
be  determined  in  the  action  as  i 
partition. 

The  fact  that  a  judgment  has  been  r« 
in  the  exclusion  of   evidence   does 
considered  all  other  points  of  atUick  i 

Where  a  judgment  for  the  plaint ilf 
been  directed  by  the  Appellate  Div 
costs  by  the  defendant  under  the  t 
new  trial  in  such  action,  the  judgiiien 
issues.  But,  it  seems,  tliat  so  far 
involved  it  was  decisive  jis  to  the  law 

In  order  that  there  may  be  a  presuiE 
an  open  possession  of  lands  for  over 
prove  circumstances  indicating  the  pr 
made.  The  presumption  exists  wher 
possibility  of  a  grant. 

The  time  of  jiossession  of  lands  ne< 
of  a  lost  grant  cannot,  under  the  law 
years. 

Even  assuming  that  trustees  inter 
conveyance  lands  which  they  were  i 
claimed  thereunder  where  the  deed 
shown  that  the  grantee  ever  entered 
deed. 

\\niere  adverse  possession  thoujj:li  Ik 
an  action  of  partition  was  not  contj 
possession  of  another  person  a^ains 
ejectment  was  bn)ught,  a  subseqi 
tacked  on  to  the  prior  jjossession  Ik 
possession  required  by  the  statute.    Ji 
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PABTITION—  Con^tnwed. 

2.  Pleading — claim  of  ownership  by  adverse  possession  and  rights  a^ 
mortgagee  in  ponsession  —  mortgagee  in  possession  not  deprived  thereof 
until  mortgage  paid  —payment  of  mortgage  prior  to  distribution  of  pro- 
ceeds in  action  of  partition  —  evidence  —  payment  —  presumption. 
Althoaprh  defendants  in  an  action  of  partition  claim  ownership  by  adverse 
possession,  their  rights  as  mortgagees  in  possession  after  default  can  be 
determined  if  that  right  is  also  asserted  by  answer. 

A  mortgagee  lawfully  in  possession  after  default  of  the  mortgagor  will 
not  be  deprived  of  possession  until  the  mortgage  has  been  paid;  the  pos- 
session need  not  liave  been  given  under  the  mortgage  nor  with  a  view 
thereto. 

The  right  of  a  mortgagee  lawfully  in  possession  after  default  to  have 
the  mortgage  paid  prior  to  the  distribution  of  proceeds  in  an  action  of  par- 
tition, may  be  established  upon  very  slight  evidence. 

Where  a  mortgagee  is  lawfully  in  possession  after  default,  there  is  no 
presumption  of  payment  of  the  mortgage  arising  after  the  expiration  of 
twenty  years,    decker  v.  McCrea,  211. 

PABTNEBSHIP. 

Action  to  recover  part  of  mutual  debt  paid  by  one  party  —  defense  of 
mutual  accounting  and  settlement.  Where  a  complaint  alleges  that 
the  parties  were  formerly  partners  in  business;  that  upon  a  certain  date 
they  agreed  up>on  a  statement  of  their  assets  and. accounts  and  agreed 
that  a  certain  debt  should  be  paid  in  part  by  notes;  that  thereafter  the 
Arm  assets  were  divided,  but  the  outstanding  notes  were  overlooked  and 
were  subsequently  paid  by  plaintiff,  who  seeks  to  recover  one-half  the 
amount  thereof,  and  there  is  no  allegation  that  there  was  ever  any  settled 
account  made  between  the  parties,  but  the  complaint  proceeds  as  if  none 
had  ever  been  made,  and  tlie  answer  as  a  separate  defense  sets  up  that' 
after  the  mutual  statement  alleged  in  the  complaint  the  parties  continued 
in  business  for  three  years,  at  which  time  the  assets  were  divided  and  the 
parties  "mutually  agreed  and  intended  tliat  said  division  should  operate 
as  a  dissolution  of  said  firm,  and  a  final  settlement  of  their  respective  inter- 
ests in  the  said  firm  and  its  property  and  assets,  and  of  all  claims  and 
other  matters"  between  the  parties,  the  issue  raised  by  said  separate 
defense  should  be  tried  before  the  other  issues. 

It  is  manifest  that,  if  the  decision  on  this  issue  should  be  in  defend- 
ant's favor,  th^  litigation  would  be  at  an  end,  for,  if  the  accounts  had  been 
Anally  settled  by  mutual  consent  it  is  too  late  for  plaintiff  to  assert  a 
claim  against  defendant  arising  out  of  the  partnership  affairs  included  in 
the  settlement  unless  the  settlement  itself  be  first  attacked  and  set  aside. 
Pemberton  v.  McAdoo^  20. 

Dissolution  —  undertaking  by  one  partner  to  pay  firm  debts — action 
against  surety. 

See  Guaranty  and  Suretyship. 

Liability  as  partner  —  separate  trial  of  issue. 
See  Trial,  2. 

Bequest  of  interest  in  partnership — rights  of  legatees. 
See  Will,  7. 

PARTY. 

Action  by  holder  of  note  —  deposit  of  amount  due  by  indorser  —  real 
party  in  interest. 

See  Bills  and  Notes,  1. 

Examination  before  trial. 
See  Discovery,  1-3. 

Examination  of  municipal  corporation  before  trial. 
See  Municipal  Corporation,  4. 

Examination  of  corporation  before  trial. 
See  Practice,  2. 

PAUPER. 

See  Poor  Law. 
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PENAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  Ixii.] 

PENAL  LAW. 

[For  table  containing  all  sections  cited  in  this  volume,  see  ante,  p.  Ixii.] 

PEBJUBY. 

Inciting  another  to  commit. 
See  Crime,  2. 

PLEADING. 

1.  Practice — motion  for  several  kinds  of  relief — false  representations 
—  making  complaint  more  definite  and  certain  —  hill  of  particulai's. 
It  is  proper  practice  under  section  768  of  the  Code  of  Civil  Procedure,  as 
amended,  to  move  at  the  same  time  for  several  kinds  of  relief  in  the 
alternative  or  otherwise. 

Where  up<)n  a  motion  to  make  a  complaint  more  definite  and  certain,  to 
require  plaintiff  to  separately*  state  and  number  the  causes  of  action 
and  for  a  bill  of  particulars,  it  appears  that  the  complaint  alleged  that 
plaintiff  bought  of  defendants  over  30,000,000  pounds  of  paper  stock; 
th<at  defendants  represented  that  the  same  was  of  a  certain  quality  and 
that  said  representations  were  false  to  defendants^  know^ledge  and  were 
made  with  intent  to  and  did  deceive  plaintiff  to  its  damage  in  a  certain  sum 
and  the  moving  affidavits  show  that  the  defendants  were  merely  middle- 
men; that  the  first  transaction  between  the  parties  occurred  over  eight 
years  before  the  suit  and  that  their  mutual  dealings  extending  over  a 
number  of  years  involved  a  large  number  of  separate  shipments,  the 
plaintiff  will  be  compelled  to  make  the  complaint  more  definite  and  c<.t- 
tiiin  so  as  to  show  whether  it  intends  to  allege  that  there  was  but  ono 
transaction  or  several,  and  whether  it  is  suing  on  one  contract  or  severui 
different  ones. 

Also,  if  it  appear  that  several  separate  contracts  of  sale  are  being  sued 
upon,  they  must  be  separately  stated  and  numbered;  if,  on  the  other 
hand,  it  appear  that  but  one  contract  is  being  sued  upon,  then  the 
transaction  is  of  such  a  peculiar  and  unusual  character  that  pbiiniilT 
should  furnish  a  bill  of  particulars  thereof. 

It  seems,  that  a  large  number  of  causes  of  action  have  been  united  in  one 
allegation  and  that  there  could  not  have  been  but  one  sale  preceded  or 
accompanied  by  fraudulent  misrepresentations  in  regard  to  such  a  large 
quantity  of  paper  stock.    Barrett  Manufacturing  Co.  v.  Sergeant,  1. 

2.  Failure  to  separately  state  and  number  causes  of  action.  Where,  in 
an  action  to  recover  damages  for  deceit,  the  plaintiff  alleges  that  he  was 
induced  by  false  and  fraudulent  representations  made  by  the  defendant, 
the  publisher  of  a  newspaper,  to  enter  into  a  contract  to  act  as  its  adver- 
tising manager,  that  later  he  entered  into  a  similar  contract  and  that  this 
contract  '*  was  subsequently  renewed  for  each  of  the  years  1908,  1909  and 
1910,"  he  attempts  to  set  forth  five  different  causes  of  action,  and  will  \yo 
compelled  to  separately  state  and  number  them  as  required  by  section  483 
of  the  Code  of  Civil  Procedure.    Fischer  v.  New  Yorker  Staats-Zeitung^  48. 

3.  Demurrer — action  to  recover  for  death  by  wrongful  act  —  miijoinder 
of  2^af'ties  —  complaint  stating  single  cause  of  action,  A  demurrer  to  a 
complaint  against  two  defendants  to  recover  for  the  death  of  the  plaintiff's 
intestate,  on  the  ground  that  causes  of  action  have  been  iuiproi>er]y 
united,  is  not  well  taken  even  though  the  plaintiff  has  attempted  to  state 
separate  causes  of  action  against  the  resi^ective  defendants,  if  in  fact  but 
a  single  c^iuse  of  action  is  plciided  against  them  as  joint  tort  feasors. 
Sartori  v.  Litchfield  Construction  Co.,  241. 

4.  Bill  of  particulars — specific  performance  — form  of  order — staying 
further  prosectit ion  —  abstract  of  title.  An  order  requiring  the  plaintiff 
in  a  suit  for  the  specific  performance  of  a  contract  for  the  exchange  of 
real  estate  to  furnish  a  bill  of  particulars  is  un.authorized  in  so  far  as  it 
stiiys  further  prosecution  until  the  particulars  are  furnished. 

A  direction  in  the  order  that  plaintiff  furnish  in  the  bill  of  particulars 
an  al)stract  of  her  title  is  not  justified,  as  the  same  is  a  matter  of  public 
record.    Borgrosser  v.  Eisch,  248. 
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PLEADING  —  Continued. 

5.  Bill  of  particulars  —  request  for  defendanVs  ^^  claim^ — when  order 
for  particulars  improper — precluding  gimng  of  evidence,  A  demand 
for  a  bill  of  particulars  of  the  defendant's  ''claim'*  includes  both  defenses 
and  counterclaims  alleged. 

An  order  for  a  bill  of  particulars  should  not  require  the  defendant  to 
disclose  to  the  plaintiff  substantially  all  the  evidence  in  his  possession 
necessary  to  support  his  claim. 

It  is  premature  to  include  in  an  order  for  a  bill  of  particulars  an  order 
precluding  the  party  from  giving  evidence  if  he  fails  to  furnish  the  par- 
ticulars required. 

Order  for  a  bill  of  particulars  examined  and  modified.  Posner  v.  Rosenr 
herg.  No.  1,  270. 

6.  Misjoinder  of  actions— joinder  of  action  against  infant  with  action 
on  parenVs  guarantee  —  Justice's  Court — practice  —  objection  to  mis- 
joinder of  actions.  An  action  against  an  infant  on  a  contract  whereby 
he  was  to  receive  instruction  from  the  defendant  cannot  be  united  with 
an  action  against  his  parent  on  a  collateral  contract  guaranteeing  payment 
by  the  infant. 

Where  in  an  action  in  a  Justice's  Court  the  allegations  against  Kud 
defendants  are  sufficient  to  constitute  separate  actions  against  each,  the 
misjoinder  cannot  be  attacked  by  demurrer  although  it  appears  upon 
the  face  of  the  complaint. 

While  the  Code  of  Civil  Procedure  does  not  prescribe  the  remedy  avail- 
able to  a  defendant  in  a  Justice's  Court  for  a  misjoinder  of  actions,  it 
seems  that  the  obiection  to  the  defect  should  be  raised  in  the  answer  by 
plea  in  abatement. 

The  objection  to  the  misjoinder  of  actions  aforesaid  is  sufficiently  raised 
in  a  Justice's  Court  where  the  answer  alleges  that  there  was  a  misjoinder 
of  parties  defendant,  that  the  parties  could  not  be  joined  in  a  single 
cause  of  action,  etc.    International  Text  Book  Co.  v.  Fox^  369. 

7.  Action  for  an  accounting  —  motion  to  compel  plaintiff  to  separately 
state  and  number  causes  of  action  —  to  make  complaint  more  definite  and 
certain  —  to  strike  out  irrelevant  matter.  Where  the  complaint,  in  an 
action  for  an  accounting,  contiiins,  in  addition  to  allegations  appropriate 
to  such  an  action,  averments  respecting  breaches  of  agreement  to 
indemnify  and  respecting  alleged  C/Onversions  relating  to  the  acts  of  the 
defendant  as  agent  and  trustee  of  the  plaintiff  and,  therefore,  relevant  to 
the  single  cause  of  action  for  an  accounting,  the  plaintiff  should  not  be 
directed  to  separat-ely  state  and  number  the  causes  of  action. 

It  seem^,  that  where  an  application  is  made  to  make  a  complaint  more 
definite  and  certain  by  stating  a  mass  of  details,  which  might  more  prop- 
erly be  obtained  by*  a  motion  for  a  bill  of  pirticulars,  the  court  is  not 
called  upon  to  sort  out  these  matters  which  may  properly  be  the  sub- 
ject of  the  motion,  unless  it  appears  to  be  necessary  to  protect  or 
preserve  a  substantial  right. 

Motions  to  strike  out  irrelevant  allegations  are  not  favored  and  are 
granted  only  when  it  is  evident  that,  if  denied,  the  moving  party  will  be 
preiudiced,  and  denied  unless  it  is  plain  that  the  adverse  party  will  not 
be  harmed.    Baruch  v.  Young,  466. 

8.  Amendment  of  answer —  defenses  not  available  against  complaint  as 
drawn  —  costs.  Where  a  complaint  on  an  account  stated  alleged  a  writ- 
ten statement  of  account  and  a  promise  in  writing  to  pay  the  same,  but 
the  proof  at  trial  showed  an  account  stated  by  implication  resting  on  parol 
evidence  rather  tlian  by  express  agreement,  the  defendant  should  be 
allowed  to  amend  his  answer  so  as  to  plead  the  Statute  of  Limitations, 
the  Statute  of  Frauds  and  a  discharge  in  bankruptcy  prior  to  the  state- 
ment of  account,  these  defenses  not  being  available  as  against  the  com- 
plaint as  drawn. 

On  granting  the  amendment  under  the  circumstances  aforesaid  the 
defendant  should  not  be  required  to  pay  full  costs  to  the  date  of  the 
application;  only  motion  costs  should  De  imposed.  Lord  dk  Taylor  v 
Ilatch,  603.  *-  j^  . 

9.  Bill  ofpartienlars  —  lohen  bill  sufficient  —  co.sts  —  amendment.  The 
plaintiff  in  an  action  to  recover  for  the  breach  of  the  defendant's  contract 
to  buy  articles  to  be  manufactured  by  the  plaintiff  for  the  construction 
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PLEABINO—  Continued, 

of  a  building,  claiming  that  he  had  partially  executed  the  contract 
before  the  defendant  repudiated  it,  should  not  be  required  to  give  a  bill 
of  particulars  stating  the  number  of  men  employecl  by  him  and  who 
would  probably  have  been  employed  in  completing  the  contract. 

The  plaintiff  should  not  be  charged  with  ten  dollars  costs  as  a  condition 
requiring  the  defendant  to  ac<3ept  his  bill  of  particulars  where  the  bill  as 
originally  served  on  the  defendant's  demand  was  proper. 

Where  the  bill  of  particulars  served  on  demand  was  sufficient  an  order 
requiring  the  bill  or  particulars  should  not  contain  a  clause  precluding 
the  plaintiff  from  introducing  evidence  of  the  particulars  required  by  the 
order. 

The  plaintiff  should  not  be  charged  with  costs  as  a  condition  for  an 
amendment  of  his  complaint,  if  the  cause  of  action  is  not  changed  and  the 
amendment  would  have  l>een  allowed  at  trial  if  justified  by  the  proof. 
Pomeroy  Co.  v.  Wells  Brotliers  Co,^  673. 

10.  Amendment  of  complaint  on  contract  to  allege  conversion—  Statute 
of  Limitations  —  amendmeiH  denied.  The  plaintiff  in  an  action  against  a 
common  carrier  for  breach  of  contract  seeking  to  recover  the  value  of  jew- 
elry which  was  removed  from  his  trunk  while  in  the  possession  of  the  defend- 
ant, and  who  has  failed  to  recover  on  the  ground  tliat  he  misled  the  defend- 
ant as  to  the  contents  of  the  trunk,  and  paid  only  the  rate  for  the  carriage 
of  ordinary  baggage,  should  not,  aher  the  Statute  of  Lhnitations  has  run, 
be  allowed  to  amend  his  complaint  so  as  to  seek  a  recovery  for  conversion. 
Nathan  v.  Woolverton^  791. 

Breach  of  contract. 

Carlin  Construction  Co.  v.  New  York  &  Brooklyn  Brewing  Co.,  919. 

Bill  of  particulars  —  action  against  payee  of  note  as  indorser. 
See  Bills  and  Notes,  7. 

Breach  of  contract  —  failure  to  allege  non-payment  of  price. 
See  Contract,  7. 

Remedy  for  indefiniteness  of  complaint. 
See  Contract,  10. 

Amendment  on  trial. 

See  Corporation,  8. 

Complaint  —  slander  of  title  to  real  property -r-  insufficient  allegations  as 
to  damage. 

See  Libel,  1. 

Libel  —  not  necessary  to  allege  that  communication  was  not  privileged. 
See  Libel,  8. 

Mechanic's  lien — claim  of   defendant  against   codefendant — right  of 
codefendant  to  answer. 
See  Lien,  3. 

Foreclosure  of  mechanic's  lien  —  complaint  —  amendment  upon  trial. 
See  Lien,  7. 

Complaint  —  breach  of  contract  of  employment — conditions  precedent 
to  recovery — performance  rendered  impossible  by  acts  of  defendant  — 
demurrer. 

See  Master  and  Servant,  2. 

Motion  for  judgment  on  pleadings  —  what  may  be  considered. 
See  Master  and  Servant,  7. 

Complaint  not  bringing  case  within  Employers'  Liability  Act. 
See  Municipal  Corporation,  7. 

Death  by  fall  through  fire  escape  in  tenement  —  failure  to  allege  facts 
showing  duty  of  landlord. 
See  IsEaLiGENCE,  1. 

Negligence —  sufficiency  of  complaint. 
See  Negligence',  7. 

Partition  — claim  of  ownership  by  adverse  possession— mortgagee  in 
possession. 

See  Partition,  2. 
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Judgment  on  pleadings  —  action  against  real  estate  broker  —  complaint 
stating  c^use  of  action. 
l!iee  Practice,  2. 

Supplemental  complaint — death  of  one  defendant — reviving  action. 
See  Practice,  4. 

Frivolous  demurrer  —  Judgment. 
See  Practice,  5. 

POLICE. 

Dismissal  of  policeman  in  New  York  city. 
See  Certiorari,  2. 

Age  qualification  for  policeman  in  New  York  city. 
See  New  York  City,  4. 

PRACTICE. 

1.  Separate  trial  of  issties.  It  is  correct  practice  in  a  proper  case  to 
order  a  separate  trial  of  one  issue  prior  to  the  trial  of  the  otner  issues. 
Pemberton  v.  McAdoo^  20. 

2.  Motion  and  order — demand  for  alternative  relief — section  768  of  the 
Code  of  Civil  Procedure  construed —Judgmejit  on  pleadings  —  complaint 
stating  cause  of  action  —  action  against  real  estate  broker —  discovery  — 
examination  of  corporation  before  trial,  A  defendant  moving  for  judg- 
ment on  the  pleadings  may  as  alternative  relief  ask  for  an  order  vacat- 
ing an  order  for  an  examination  before  trial. 

Such  alternative  relief  is  authorized  since  section  708  of  the  Code  of 
Civil  Procedure,  as  amended  by  chapter  763  of  the  Laws  of  1911,  the  pur- 
pose of  which  amendment  is  to  allow  either  party  to  a  motion  to  demand 
such  relief  as  he  deems  himself  entitled  to  upon  the  facts  presented  in 
order  to  save  time  to  the  court  and  expense  to  litigants. 

A  motion  for  judgment  on  the  pleadings  should  not  be  gn^ft-nted  upon 
the  ground  that  the  complaint  fails  to  state  a  cause  of  action  where  it 
alleges  that  the  defendant,  a  real  estate  broker,  having  the  exclusive 
right  to  rent  offices  leased  by  the  plaintiff,  induced  him  to  vacate  and 
promise  to  pay  commissions  in  reliance  ux>oii  the  defendant's  absolute 
undertaking  to  obtain  a  sub-tenant,  and  upon  his  statement  that  he  had 
obtained  one,  substantial  damages  being  pleaded. 

Where  the  defendant  in  such  action  is  a  corporation  and  the  plaintiff 
shows  that  the  agreement  upon  which  he  bases  his  action  was  made 
with  one  whom  he  understood  to  be  the  defendant's  authorized  agent, 
he  is  entitled  to  examine  the  defeudiint  before  trial  in  order  to  show  the 
agent's  authoritv.  Only  one,  not  two,  of  the  defendant's  officers  should 
be  examined,     bhapman  v.  Bead,  52. 

3.  Motion  to  intervene  as  defendant  —  action  on  contract—  assignee  of 
moneys  due.  On  the  trial  of  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  balance  due  the  bankrupt  on  a  municipal  contract,  the  court 
has  no  power  over  plaintiff's  objection  to  grant  a  motion  permitting  a 
bank  to  which  the  bankrupt  had  duly  assigned  a  portion  of  the  money 
due  or  to  grow  due  on  the  contract  to  intervene. 

The  fact  that  the  city  certified  at  the  inception  of  the  contract  that  it  had 
the  money  to  pay  for  the  work  and  the  fact  that  the  complaint  alleges 
that  other  funds  in  the  city's  possession  are  applicable  to  the  payment  of 
plaintiff's  claim  do  not  show  that  the  plaintiff  seeks  payment  from  a 
specific  fund.     Oppenheimer  v.  City  of  New  York  (Chelsea  Bank),  172. 

4.  Pleading  —  supplemental  complaint  —  death  of  one  defendant  after 
original  complaint  had  been  answered  —  reviving  action  —  failure  of 
representative  to  ans7/wr  s^tpplc menial  complaint  —  default  — vacating 
Judgment.  The  purpose  of  a  supplemental  pleading  is  to  set  up  facts 
occurring  since  the  beginning  of  an  action,  or  facts  which  had  theretofore 
occurred  but  were  unknown  to  the  pleiider. 

Where,  in  an  action  against  partners  for  goods  sold  and  delivered,  an 
order  reviving  the  action  against  the  administratrix  of  a  defendant  who 
had  died  since  the  service  of  the  defendants'  answer  did  not  provide  that 
a  supplemental  complaint,  pennitted  by  section  760  of  the  Code  of  Civil 
Procedure,  should  take  the  place  of  the  origimil  complaint,  it  is  error  to 
enter   judgment  by  default  against  the  administratrix,   who  did   not 
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appear  in  the  action,  because  of  her  failure  to  answer  the  supplemental 
complaint  in  so  far  as  it  repeated  allegations  of  the  origrinal  complaint 
Casassa  v,  l^avarese^  243. 

5.  Frivolous  demun^er — motion  for  judgment  While  a  motion  for 
judgment  is  authorized  where  a  demurrer  is  frivolous,  it  seems  that  the 
preferable  practice  is  to  move  under  section  547  of  the  Code  of  Civil  Pro- 
ced  ure  authorizing  j  udgment  upon  the  pleadings  after  issue  joined.  Posiitr 
V.  Rosenberg^  No,  ^,  272. 

6.  Section  768,  Code  Civil  Procedure,  construed —  amendment  of  motion 
papers  —  amendment  of  pleading  not  authorized.  Section  768  of  the  Code 
of  Civil  Procedure,  as  amended  by  chapter  763  of  the  Laws  of  1911,  pro- 
viding that  a  motion  shall  not  be  denied  for  defects  in  the  moving  papers 
which  can  be  cured  upon  the  hearing  or  before  entry  of  the  order,  does 
not  permit  the  court,  on  a  motion  to  change  the  place  of  trial,  to  allow  the 
defendant  to  amend  his  answer.  Leave  to  amend  the  pleading  must  be 
obtiiined  by  motion  made  at  Special  Term  for  that  express  purpose.  Kelky 
V.  Ward,  443. 

7.  Interpleader — separate  actions  by  widow  and  son  to  recover  benefit 
from  fraternal  organization.  Where  a  widow  and  a  son  of  a  deceased 
member  of  a  fraternal  organization  obligated  to  pay  a  death  benefit  to 
the  person  entitled  thereto  bring  separate  actions  to  compel  the  payment 
of  such  benefit,  the  defendant  organization,  admitting  its  liability  but 
being  honestly  in  doubt  as  to  which  plaintiff  to  make  the  payment,  is 
entitled  to  an  order  of  interpleader  under  section  820  of  the  Code  of  Civil 
Procedure.    Natowitz  v.  Independent  Order  Ahawas  Isra^l^  607. 

8.  Security  for  costs  —  removal  of  plaintiff  from  State  —  laches— amount 
of  security.  Where,  at  the  time  of  the  commencement  of  an  action  for 
negligence,  the  plaintiff  resided  in  the  county  of  Westchester,  but  pend- 
ing an  appeal  from  a  judgment  of  nonsuit  resulting  in  a  new  trial  returned 
to  Italy,  an  application  by  the  defendant's  attorney,  upon  hearing  that 
plaintiff  was  about  to  return  to  this  State  after  a  period  of  six  years,  for 
an  order  requiring  him  to  give  security  for  the  costs  on  the  ground  that 
he  had  ceased  to  be  a  resident  of  the  State  should  not  be  denied  on 
the  ground  of  laches,  it  having  been  substantially  agreed  between  the 
attorneys  that  the  matter  should  remain  dormant  until  the  plaintiff 
returned. 

An  order  requiring  security  for  costs  in  an  amount  double  that  authorized 
by  sections  3272  and  3273  of  the  Code  of  Civil  Procedure  is  irregular  and 
should  be  reversed.    Di  Stefano  v.  Peekskill  Lighting  &  Railroad  Co.,  745. 

9.  Dismissal  —  neglect  to  prosecute — purpose  of  dismissal.  Where  a 
case  was  noticed  by  both  parties  and  appeared  upon  the  general  Trial 
Tenh  calendar  in  1909,  and  a  new  calendar  to  include  the  causes  remain- 
ing on  the  general  calendar  was  made  for  the  term  commencing  with  the 
first  Monday  of  October,  1011,  and  it  is  claimed  that  the  plaintiff  by  neglect 
to  file  a  new  note  of  issue  has  failed  to  place  one  case  upon  the  new 
calendar  for  a  period  of  two  months,  during  which  time  junior  issues 
have  been  reached  and  disposed  of,  and  the  affidavit  of  the  plaintiff's  man- 
aging clerk,  that  he  filed  a  note  of  issue  for  this  case  and  for  150  others, 
for  the  purpose  of  having  the  case  appear  upon  the  October  calendar,  is  not 
contraclicted,  a  motion  under  section  822  of  the  Code  of  Civil  Procedure  to 
dismiss  the  plaintiff's  complaint  for  want  of  due  diligence  in  the  prosecu- 
tion of  the  same  should  be  denied. 

The  fact  that  calendars  are  crowded  and  that  it  takes  a  long  time  to 
reach  a  case  is  not  to  be  char^jed  against  a  plaintiff;  the  question  is  not 
how  long  it  has  been  since  issue  was  joined  but  whether  the  plaintiff 
has  unreasonably  neglected  to  proceed. 

The  purpose  of  dismissing  a  complaint  for  unreasonable  neglect  to  pro- 
ceed is  to  prevent  an  unreasonable  carrying  of  cases  upon  the  calendar 
which  are  not  designed  to  be  tried.  Leap  v.  Associated  Operating  Co.„ 
859. 

10.  When  reply  ordered.  As  a  general  rule  when  new  matter  set  forth 
in  a  plea  in  bar  is  of  such  a  character  that,  if  true,  it  will  constitute  a  com- 
plete defense  to  the  action  unless  in  some  manner  it  is  avoided,  it  will 
simplify  the  issue  and  prevent  gurj^rise  at  the  trial  if  a  reply  is  ordered 
pursuant  to  section  516  of  the  Code  of  Civil  Procedure  showing  the  grounds 
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of  avoidance,  if  such  exist;  but  no  absolute  rule  can  be  formulated  appli- 
cable to  all  cases  in  accordance  with  which  such  motion  should  be  granted 
or  denied.     ISGhvyeitzer  v.  H.  A.  P.  A,  Gesellachaft^  900. 

Dismissal  of  complaint  for  failure  to  prosecute. 

Bryan  v.  iiaflr,  908. 
Submission  of  controversy  —  statement  of  facts. 

tiee  Bllls  and  Notes,  2. 

Remedy  where  return  to  writ  of  certiorari  is  defective. 

See  Certiorari,  1. 
Action  by  contractor  on  quantum  mcruiY— damages  — offset  by  owner. 

See  Contract,  2. 

Negligence  action  —  motion  to  set  aside  assessment  of  damage. 
See  Damages. 

Examination  of  party  before  trial. 
See  Discovery. 

Injunction  pendente  lite. 
See  Injunction. 

When  costs  noticed  by  plaintiff  should  not  be  stricken  from  calendar. 
See  Lien,  3. 

When  return  to  writ  of  miandamus  conclusive. 
See  Mandamus. 

Leave  to  plead  over  after  demurrer. 

iSee  MASTER  AND  SERVANT,  2. 

Motion  for  judgment  on  pleadings  —  what  may  be  considered. 
See  Master  and  Servant,  7. 

Motion  for  iseveral  kinds  of  relief  —  making  complaint  more  definite  and 
certain  —  bill  of  particulars. 
See  Pleading,  1. 

Action  to  recover  for  death  —  misjoinder  of  parties. 
See  Pleading,  8. 

Sta3ring  action  pending  service  of  bill  of  particulars  —  when  improperly 
ordered. 

See  Pleading,  5. 

Justice's  Court  —  objection  to  misjoinder  of  actions. 
See  Pleading,  6. 

Motion  for  several  kinds  of  relief  in  the  alternative. 
See  Pleading,  7. 

Amendment  of  answer  —  costs. 
See  Pleading,  8. 

Service  upon  corporation. 
See  Process,  1. 

Service  of  summons  upon  non-resident  plaintiff  while  attending  trial. 
See  Process,  2. 

Retention  of  report  of  referee  pending  payment  of  fees. 
See  Reference. 

Separate  trial  of  one  issue. 
See  Trial,  2. 

[For  table  containing  all  sections  of  the  Code  of  Civil  Procedure  cited 
and  construed  in  this  volume,  see  ante,  p.  Ixi.] 

See  Appeal, 
See  New  Trial. 

PRINCIPAL  AND  AGENT. 

1.  Intfurance  —  cancellation  of  contract  tcith  general  agent  —  action  for 
breach — defense.  Where  an  insurance  company  cancels  a  five-year  eon- 
tract  with  its  genenil  agent  within  a  certain  territory  and  notifies  the 
agent  to  discontinue  business  therein  and  cancel  all  outstanding  ix)licios, 
it  is  no  defense  to  an  action  for  breach  of  contract  that  an  assignment  of 
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the  agent^s  claim  for  damages  to  the  plaintiff  was  itself  a  breach  of  the 

contract  of  agency.    Searcy  v.  Casualty  Company  of  Americay  316. 

2.  Selling  agent -^  right  to  receive  payment  — ratification.  Ordinarily 
an  agent  selling  an  article  not  in  his  possession  is  not  authorized  to  receive 
payment.  This  rule,  however,  is  not  inflexible;  its  ajiplication  depends 
upon  the  circumstances  of  the  case. 

Where  plaintiff  upon  the  order  of  his  agent  shipped  a  Are  engine  to 
defendant  and  the  latter  paid  the  purchase  price  to  the  agent,  and  so 
wrote  to  plaintiff  when  he  sent  him  nis  bill,  and  plaintiff  thereupon  for 
nearly  three  months  endeavored  to  obtain  the  money  from  the  agent, 
using  every  means  to  do  so,  and  neither  answered  defendant's  letter 
nor  intimated  that  the  payment  to  the  agent  was  unauthorized,  he  by 
his  conduct  ratified  and  assented  to  the  payment  as  made,  and  cannot 
later  hold  defendant  for  the  price  of  the  engine  on  the  ground  that  the 
agent  had  no  right  to  receive  the  money. 

The  plaintiff  was  under  an  obligation  when  notified  that  defendant  had 
paid  the  account  to  the  agent  to  advise  defendantpromptly  if  he  wished 
to  repudiate  the  agent's  authority.     Goldstein  v.  Tank,  341. 

3.  Action  against  undisclosed  principal  —  rescission  qf  contract—  et^i- 
dence  of  agency  —  election  of  remedies  —  estoppel.  One  E.,  iipon  the  faith 
of  an  advertisement  signed  by  K.  in  a  financial  bulletin  offering  bonds 
for  sale  under  certain  conditions,  sent  to  K.  a  certain  sum  in  full  pay- 
ment for  one  bond.  K.  then  wrote  to  E.  and  suggested  that  he  change 
his  order  and  purchase  another  class  of  bonds.  £.  accepted  the  suggestion 
and  sent  a  draft  for  the  difference  in  price,  but  never  received  l5ie  bond 
for  which  he  subscribed.  K.  subsequently  became  a  bankrupt  and  E. 
filed  a  claim  which  was  allowed  but  never  paid,  there  being  no  assets. 
Long  after  the  filing  of  this  claim  E.  was  advised  that  he  had  a  cause  of 
action  against  the  Douglas  Copper  Company,  and  thereupon  executed  an 
assignment  to  R.,  who  subsequently  assigned  the  claim  to  S.,  the  plain- 
tiff, who  brought  an  action  against  the  Douglas  Copper  Company  as  an 
undisclosed  principal  of  K.  to  recover  the  amount  paid  for  the  bond, 
alleging  a  rescission  of  the  contract  between  R.  and  tne  Douglas  Copper 
Company. 

Heldj  that  under  the  evidence  K.  was  the  agent  of  the  defendant; 

That  the  allowance  of  the  claim  in  bankruptcy  against  the  agent  was 
not  such  an  election  as  estopped  pxu-suit  of  the  principal,  the  defendant 
company,  as  at  the  time  of  the  filing  of  the  claim  m  bankruptcy  E.  had  no 
knowledge  of  the  relation  between  K.  and  the  defendant. 

An  election  of  remedies  in  order  to  create  an  est-oppel  must  be  predi- 
cated upon  full  knowledge  of  the  facts.  Sweeney  v.  JDouglas  Copper  Co., 
568. 

4.  Insolvency  of  broker  selling  stock  on  the  exchange  —  rights  of  owner 
—  closing  contracts  with  iiisolvent  firm  — undisclosed  principal.  A 
broker,  pursuant  to  instructions  from  an  owner  of  stock,  sold  certain 
shares  upon  the  exchange  in  the  ordinary  way  to  defendants,  who  were 
also  brokers,  and  who  had  no  knowledge  that  tne  vendor  was  not  making 
the  sale  on  its  own  account.  By  the  terms  of  the  sale  the  certificat^e  of 
stock  was  to  be  delivered  and  payment  made  the  day  following.  Shortly 
after  the  sale  the  vendor  notified  the  exchange  that  it  was  insolvent, 
and  the  defendants,  in  accordance  with  the  rules  of  the  exchange,  pro- 
ceeded to  close  all  its  contracts  with  the  insolvent  firm.  They  set  off 
the  purchase  of  the  shares  in  Question  against  a  like  number  of  shares 
which  they  had  contracted  to  sell,  paying  the  difference  in  price  to  the 
receiver  in  bankruptcy  of  the  insolvent  firm.  On  the  morning  following 
the  failure  the  owner  called  at  the  office  of  the  defendants  and  made  a 
formal  demand  that  they  take  and  pay  for  the  stock.  This  they  refused 
to  do,  and  the  owner  thereafter  assigned  the  stock  and  aU  his  right  of 
action  against  the  defendants  to  the  plaintiff,  who  commenced  this 
action  to  recover  the  purchase  price. 

Held,  that  the  contract  for  the  sale  of  the  stock  being  executory  the 
announcement  of  the  failure  of  the  vendor  was  equivalent  to  a  request 
to  defendants  to  close  their  contracts,  which  they  did,  and  hence  plain- 
tiff could  not  thereafter  recover. 

The  defendants  were  entitled  to  regard  the  vendors  as  the  owners  until 
they  were  notified  of  the  real  owners'  rights. 
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It  seemSy  that  plaintiff  might  have  recovered  the  difference  between 
the  price  of  the  stock  defendants  contracted  to  purchase  and  the  stock 
they  set  off  against  the  claim. 

The  rights  of  an  undisclosed  principal  are  subject  to  claims  acquired 
in  good  mith  against  the  £igent;  but  this  rule  does  not  apply  where  the 
persons  dealing  with  the  agent  knew,  or  are  chargeable  witn  knowledge, 
of  the  existence  of  an  undisclosed  principal.    KerU  v.  De  Coppet,  589. 

5.  Sale  defined  — factor  and  broker  distinguished — action  by  factor 
for  damages  resulting  from  discharge  —  construction  of  contract — when 
agent  entitled  to  com?nis,Hons.  A  sale  is  a  contract  for  the  transfer  of 
property  from  one  person  to  anotlier  for  a  valuable  consideration.  The 
thing  sold  must  have  an  actual  or  potential  existence,  and  be  specific  or 
identified  and  capable  of  delivery,  otherwise  it  is  not  strictly  a  contract 
of  sale,  but  a  special  or  executory  agreement. 

A  party  under  ctmtract  to  secure  orders  for  and  deliver  wine  in  certain 
territory  —  delivery  being  essentuil  to  entitle  him  to  his  commissions  — 
is  a  factor,  and  not  a  broker,  within  the  onlinary  meaning  of  the  terms, 
and  orders  taken  by  him  and  accepted  by  his  i^rincipal,  but  not  filled, 
are  executory  agreements  and  not  sales. 

Thus,  such  a  factor,  in  an  action  for  damages  because  of  his  discharge, 
cannot  recover  commissions  on  the  unfilled  oniers. 

The  practicfil  construction  given  a  contract  by  the  parties  themselves  is 
of  great  importanc/e  in  determining  their  meaning. 

An  agent  earns  his  commission  when  his  work  is  done;  if  he  is  a  mere 
broker,  when  he  prcxluces  an  acceptable  customer;  if  a  factor,  an  agent 
to  obtain  and  fill  orders,  when  he  has  made  delivery.  Hall  v.  F^rench- 
American  Wine  Co.^  609. 

6.  Action  for  commissions  upon  sale  of  bonds —  evidence.  In  an  action 
by  an  agent  to  recover  commissions  alleged  to  have  been  earned  in 
effecting  the  sale  of  bonds,  the  defendant  claimed  that  plaintiff  deceived 
the  purchiiser  and  misrepresented  the  facts  for  which  defendarit  had  to 
make  settlement.  Evidence  examined,  and  held,  that  plaintiff  failed  to 
establish  a  cause  of  action.     Ward  v.  Rainey  Pier  Co.,  707. 

7.  Broker^ s  act lo n  fo rcomm Iss ions  —  corporation — po wers  —  au thority 
of  agents  -notice.  The  plaintiffs  in  an  action  against  defendant,  a  cor- 
poration, alleged  that  they  had  entered  into  an  agreement  whereby  the 
defendant  Jigreed  to  pay  them  a  commission  of  ten  per  cent  on  the  trans- 
action, provided  they  produced  a  purchaser  for  defendant's  mill  and 
quarry  and  the  jKirsonal  property  connected  therewith;  that  the  plain- 
tiffs had  i)erforme(l  all  of  tbeconditionson  their  part,  and  that  the  defend- 
ant had  refused  to  pay  the  commission.  It  was  not  alleged  that  the 
defendant  was  the  owner  of  the  property  It  appeared  ui>on  the  trial 
that  the  property  in  question  belonged  to  the  president  of  the  corporation 
personally  at  the  time  of  the  making  of  the  alleged  contract,  that  this  was 
known  to  the  plaintiffs,  and  that  the  corporation  was  not  organized  to 
deal  in  real  estiite. 

Held,  that  the  plaintiffs  failed  to  establish  the  cause  of  action  alleged, 
and  that,  if  they  made  any  ecmtract  for  commissions,  they  made  it  with 
the  president  of  the  corporation  personally. 

It  is  not  within  the  apparent  authority  of  a  manufacturing  corporation 
to  sell  its  plant  and  machinery. 

Thus,  the  president  of  such  a  corporation  cannot  bind  it  by  an  ngree- 
ment  made  in  behalf  of  a  corporation  with  brokers  to  sell  his  individual 
property 

It  can  never  be  presumed  that  the  agent  of  a  corporation  has  authority 
to  transact  business  not  authorized  by  the  charter  of  the  corporation. 

Persons  dealing  with  corponitions  are  bound  to  take  notice  of  the  limi- 
tations upon  the  powers  of  the  agents  of  such  corporations.  McCorry  v 
Wiarda  &  Co.,  8«a. 

When  notice  to  oflflcer  of  trust  company  notice  to  corporation, 
See  Bilks  and  Notes,  4. 

Broker — action  for  commissions  for  securing  loan. 
See  Contract,  11. 


Stockbroker  —  agreement  to  carry  stock. 
See  Contract,  13. 
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PRINCIPAL  AND  AGENT  —  Continued, 

Estoppel  oi  owner  of  stock  from  denying  acts  of  agent  — rights  of  bona 
fide  transferee. 

See  CoRPORATiox,  4. 

Extension  of  time  to  pay  insurance  premiums. 
l^ee  IjfSURANCE,  4. 

When  sub-agent  cannot  bind  principal  by  contract  of  employment. 
/See  Master  and  Servant,  8. 

Action  against  real  estate  broker —  judgment  on  pleadings. 
See  Practice,  3. 

Pledge  of  jewel  by  agent  with  consent  of  officer  of  principal  —  title  of 
pledgee. 

See  Replevin. 

PBINCIPAIi  AND  SURETY. 

See  Guaranty  and  Suretyship. 

PROCESS. 

1.  Service  upon  corporation — Municipal  Court  Act  construed  —  serv- 
ice upon  sales  agent  insujjicient  Section  31  of  the  Municipal  Court  Act, 
providing  for  the  service  of  summons  upon  a  corporation  by  deUvermg 
a  copy  to  its  ''managing agent  ^'  means  tliat  such  agent  shall  be  a  general 
manager  of  the  affairs  of  the  corporation  as  distinguished  from  a  mere 
agent  of  limited  authority. 

Hence,  service  upon  a  person  who,  being  merely  sales  agent  of  a  foreign 
corporation,  solicited  orders  by  sample  in  this  State  for  transmission  to 
his  corporation,  is  not  good  service  upon  the  corjwration.  Meyers  v.  North 
American  Watch  Co.^  215. 

2.  Service  upon  non-resident  plaintiff  tohile  attending  trial,  A  non- 
resident plaintiff  coming  into  this  State  as  a  necessary  witness  in  his 
own  ciise  cannot,  within  an  hour  after  the  trial  of  his  own  action  and 
before  he  has  liad  an  opportunity  to  leave  the  State,  be  served  with  a 
summons  in  another  action  brought  by  the  defendant. 

It  seetnSy  however,  that  there  may  be  cases  where  service  may  be  made 
upon  such  non-resident  if  necessary  for  the  full  protection  of  our  own 
citizens.    Roberts  v.  Thompson^  437. 

Notice  of  justification  of  sureties  on  undertaking  to  discharge  mechanic's 
lien  —  service  on  non-resident. 
See  Lien,  2. 

See  Execution. 

PROVISIONAL  REMEDIES. 

See  Arrest. 

See  Attachment. 

PUBLIC  HEALTH. 

1.  Constitutional  law — statute  authorizing  State  Commissioner  to 
appoint  local  health  officers  —  mandamus  to  compel  appointment  to  fill 
vacancy.  Where,  aft^r  a  local  board  of  health  passed  a  resolution,  pur- 
suant to  section  20  of  the  Public  Health  Law,  as  amended  by  chapter  383  of 
the  Laws  of  1903,  declaring  that  a  certain  person  was  nominated  for  appoint- 
ment by  the  State  Commissioner  as  village  health  officer,  said  section  was 
declared  unconstitutional  in  so  far  as  it  vested  power  in  the  State  Commis- 
sioner to  appoint  and  pass  upon  the  competency  of  municipal  health 
officers,  and  a  statute  was  enacted  providing  that  the  local  board  of  health 
shall  appoint  its  health  officer,  such  resolution  is  rendered  invalid  and 
a  vacancy  created,  and  a  peremptory  writ  of  mandamus  may  issue  to  the 
persons  composing  the  local  board  of  health  to  compel  the  appointment  of 
a  health  officer  to  fill  the  vacancy.    People  ex  rel.  Lynch  v.  Pierce^  286. 

2.  Fnrnijfhing  of  coloring  matter  with  purchxise  of  oleomargarine  — 
**  coloring  matter  "  defined  —  constitutional  Jaw — police  power.  A  grocer, 
who,  upon  the  sale  of  a  quantity  of  oleomargarine,  furnislies  the  purchaser 
with  a  capsule  containing  coloring  matter,  violates  section  41  of  the  Agri- 
cultural Law,  providing  that  "  No  person  selling  any  oleaginous  substance 
not  made  from  pure  milk  or  cream  of  the  siuiie  as  a  substitute  for  butter 
shall  sell,  give  away  or  dehver  with  such  substance  any  coloring  matter.^ 
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PUBLIC  HEALTH  —  Continued, 

The  words  *' coloring  matter,"  as  used  in  the  statute,  mean  coloring 
matter  which  may  give  the  oleomargarine  the  appearance  of  butter. 

The  statute  is  a  valid  exercise  of  the  police  power.  People  v.  Von 
Kampen,  887. 

PUBLIC  OFFICER. 

Sheriff  —  duty  to  hold  funds  under  execution  —  liability  for  acts  of 
deputy. 

See  Attorney  and  Client. 

Removal  of  county  superintendent  of  highways. 
8ee  Certiorari,  3. 

Power  of  board  of  supervisors  fixing  boundary  between  town  and  city. 
8ee  Municipal  Corporation,  1. 

Duties  of  town  superintendent  of  highways. 
See  NBGLiaENCB,  4. 

PT7BLIC  SERVICE  COMMISSION. 

Electric  railroad  —  construction  of  line  to  carry  high  tension  wires  — 
when  not  an  extension  of  railroad. 
See  Railroad,  8. 

RAILROAD. 

1.  Evidence  —  negligence  —  negative  testimony  — failure  to  ring  hell  — 
death  of  brakeman  —  proof  Justifying  recovery.  Although  both  the 
engineer  and  fireman  of  a  locomotive  which  ran  over  and  killed  the 
plaintiff^s  intestate  testify  positively  that  at  the  time  an  automatic  bell 
was  ringing,  the  jury  may  find  to  the  contrary  on  the  negative  testi- 
mony of  witnesses  If  they  were  so  close  to  the  place  of  accident  at  the 
time  that  they  could  have  heard  the  bell  if  it  had  been  ringing. 

Action  against  a  railroad  company  to  recover  for  the  death  of  a  patrol- 
man who  while  engaged  in  inspecting  a  third  rail  system  at  a  point  where 
the  track  was  curved  was  run  down  and  killed  by  the  defendant's  loco- 
motive. Evidence  examined,  and  held,  that  a  verdict  for  the  plaintiff 
based  on  a  finding  that  the  defendant  was  negligent  and  the  decedent 
free  from  contributory  negligence  should  be  affirmed.  Hintze  v.  New 
York  Central  &  H,  K  R  R  Co.,  217. 

2.  Negligence  —  rear-end  collision  between  trolley  car  and  vehicle  — 
negligence  and  contributory  negligence,  when  questions  for  jury.  Action 
against  a  railroad  company  to  recover  for  personal  injuries.  The  plaintiff 
while  driving  a  wagon  at  night,  on  leaving  a  city  and  reaching  a  mac- 
adam road  which  was  in  bad  condition,  drove  with  his  wagon  wheels 
between  the  tracks  of  the  defendant's  trolley  line,  that  portion  being 
paved  with  brick.  He  testified  that  he  looked  back  every  minut«  or  two 
and  could  have  seen  a  car  for  nearly  half  a  mile,  but  did  not  discover  one. 
The  defendant's  car,  without  sounding  a  bell  or  giving  other  warning,  ran 
into  the  plaintiff's  wagon  from  behind  at  such  speed  as  to  kill  the  horse 
and  injure  the  plaintiff,  the  motorman  being  unable  to  stop  the  car  until  it 
had  proceeded  over  100  feet  beyond  the  point  of  collision. 

Held,  that  the  negligence  of  the  defendant  and  the  contributory  negli- 
gence of  the  plaintiff  were  questions  for  the  jury,  and  that  a  judgment 
for  the  plaintiff  should  be  affirmed. 

A  person  driving  upon  a  street  car  track  who  was  struck  by  a  car  com- 
ing from  behind  at  an  excessive  rate  of  speed  and  without  warning,  can- 
not be  held  guilty  of  contributory  negligence  as  a  matter  of  law  because 
he  did  not  look  back  oftener  than  once  in  every  two  or  three  minutes. 

It  is  immaterial  that  the  defendant's  motorman  claimed  to  have  sounded 
the  gong  immediately  before  the  collision,  as  such  warning  was  not  timely 
and  gave  no  chance  for  the  plaintiff  to  leave  the  track.  Miller  v.  Buffalo 
&  Lake  Erie  Traction  Co.,  396. 

8.  Electric  railroad  —  construction  of  line  to  carry  high  tension  current 
—  wlien  such  line  not  eoctension  of  railroad —  consent  of  Public  Service 
Commissioners  —  eminent  domain  ■—  condemnation  of  lands  necessary  to 
operation  of  railroad.  If  the  plan  of  an  electric  raUroad  already  in  opera- 
tion to  erect  poles  outside  of  its  right  of  way  for  the  purpose  of  carry. 

App.  Div.— Vol.  CXUX.       66 
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B  AIIiRO  AB  —  Continued. 

ing  high  tension  wires  around  a  village  so  as  to  avoid  danger  to  the  inhab- 
itants be  regarded  as  an  extension  of  the  railroad,  the  permission  and 
approval  of  the  Public  Service  Commissioners  is  essential  and  the  map 
thereof  must  be  filed  with  the  Secretary  of  State. 

But  the  construction  of  such  line  bearing  the  high  tension  current^  in 
such  manner  as  to  avoid  danger  to  the  inhabitants  of  a  village  may* be 
regarded,  not  as  an  extension  to,  but  as  an  addition,  accommodation  or 
facility  for  the  railroad  necessary  to  its  operation  within  the  meaning  oi 
the  Railroad  Law,  and  it  may  condemn  lands  for  such  purposes. 

On  condemnation  for  the  purposes  aforesaid  it  cannot  be  urged  that  the 
railroad  should  as  a  condition  precedent  have  obtained  permission  of 
the  local  authorities  to  lead  the  electric  wires  across  highways,  where 
the  lands  sought  to  be  condemned  do  not  adjoin  the  highways  at  any  point 
and  the  plaintiff  is  the  owner  in  fee  of  so  much  of  the  highway  as  it  seeks 
to  occupy  with  its  line. 

It  seems,  that  if  such  railroad  intends  in  the  future  unlawfully  to  use  its 
line  to  supply  electricity  to  others,  it  may  be  restrained  from  so  doing  if 
a  proper  case  be  presented.  Syracuse^  Lake  Shore  &  N,  R.  R,  Co,  v. 
Carrier,  411. 

4.  Failure  to  remote  inflammable  material  from  right  of  way  ^  Forest^ 
Fish  and  Game  Law,  section  228  —  damages  —  amount  of  damages 
Action  against  a  railroad  company  to  recover  the  penalty  prescribed  by 
section  228  of  the  Forest,  Fish  and  Game  Law  requiring  railroads  twice 
a  year  to  remove  inflammable  materials  from  such  portions  of  their 
rights  of  way  as  pass  through  forest  lands  or  lands  subject  to  fire.  The 
statute  provides  that  the  offender  shall  be  liable  to  a  penalty  of  $100  for 
each  day  that  it  continues  a  violation  thereof,  but  fails  to  state  at  what 
times  of  the  year  the  inflammable  material  shall  be  removed. 

Held,  that  although  the  defendant  did  not  remove  inflammable  material 
at  all  for  two  years,  the  maximum  penalty  recoverable  is  $200  and  that 
a  verdici  for  $32,200  should  be  reduced  to  said  sum.  People  v.  Long 
Island  Railroad  Co.,  705. 

5.  Negligence  —  collision  at  grade  crossing  ^  proof  raising  question  for 
jury  —  evidence  —  weather  conditions — testimony  of  district  forecaster. 
Action  to  recover  for  personal  injuries  received  by  the  plaintiff  who  while 
driving  across  a  railway  track  was  struck  by  a  train.  The  enf^neer 
blew  his  whistle  before  the  collision,  but  the  question  of  negligence 
turned  upon  whether  the  signal  was  tiihely.  Evidence  examined,  and 
held,  that  the  questions  of  the  defendant's  negligence  and  the  contribu- 
tory negligence  of  the  plaintiff  were  properly  submitted  to  the  jury. 

In  such  action  it  is  not  error  to  admit  for  what  it  is  worth  testimony  by 
the  district  forecaster  of  the  United  States  Weather  Bureau  based  on 
the  bureau  records  as  to  the  foggy  condition  of  the  weather  at  the  time 
of  the  accident,  although  the  observations  were  taken  at  the  weather 
bureau,  there  being  no  objection  that  the  record  itself  was  not  put  in 
evidence.  The  remoteness  of  the  place  of  observation  went  merdy  to 
the  weight  of  the  evidence.    Connors  v.  Long  Island  Railroad  Co.,  830. 

6..  Taxation  of  right  of  way  for  improvement  of  streets  pa^ssing  there- 
under —  statute  —  repeal  by  tmplication  —  constitutional  law  —  equity. 
A  railroad  company,  whose  right  of  way  crosses  the  streets  of  a  village  by 
means  of  bridges  and  abutments,  is  not  liable  to  assessment  for  the 
improvement  of  the  village  streets  as  no  special  benefits  inure  to  its 
rigtit  of  way  from  such  improvements. 

The  provision  of  the  statute  (Laws  of  1899,  chap.  517}  under  which  such 
improvements  were  made,  that  **  No  abutting  or  adjoining  property  shall 
be  exempt  from  assessment  under  this  act,"  does  not  repeal  by  implica- 
tion the  provision  of  the  Railroad  Law  (Laws  of  1890,  chap.  666,  §  64) 
that  a  highway  passing  under  a  railroad  shall  be  maintained  and  kept  in 
repair  by  the  municipality  in  which  the  highway  is  situated. 

Rex)eal8  by  implication  are  not  favored  and  will  not  be  presumed  unless 
there  is  an  irreconcilable  inconsistency  between  the  two  statutes. 

Qucere,  as  to  the  constitutionality  of  Laws  of  1899,  chapter  517,  provid- 
ing that  no  abutting  or  adjoining  property  shall  be  exempt  from  taxation 
for  street  improvements. 
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A  court  of  equity  has  jurisdiction  to  reduce,  vacate  or  enjoin  the 
enforcement  of  an  assessment  upon  abuttinir  property  for  street 
unprovements.    N.  F.,  N.  H.  d- H,  A  It  Co.  v.  Vtl.  of^rt  Chester,  893. 

Master  and  servant  — -  negligence  —  injury  to  motorman. 
McCue  V.  Brooklyn  Heights  R.  iJ.  Co,,  919. 

Interstate  commerce —liability  of  initial  carrier  for  loss. 
aee  Carrikr. 

Action  to  recover  for  death. 
See  Damages. 

Malicious  prosecution  — arrest  for  theft  from  freight  car. 
aee  Malicious  Prosecution. 

Maintenance  of  fence  across  right  of  way  —  injunction  —  adverse  user  of 
property  devoted  to  public  purpose. 
See  Real  Property,  2. 

BEAIi  PKOPBBTY. 

1.  ^ower-^  corporation  ^conveyance  of  land  to  officer  in  trust  for  cor- 
poraiwn—passive  trust— action  by  officer's  wife  for  dower— evidence — 
fmnute  books  of  corporation— resolution  authorizing  conveyance. 
vv  nw«  land  of  a  corporation  is  conveyed  to  one  of  its  olHcers  in  trust  for 
Its  benefit,  the  title  is  vested  in  the  corporation,  the  trust  being  a  passive 

iftS^^Tfv?'*  ***  action  by  the  widow  of  P.  for  dower  it  appears  that  in 

loo9,  at  the  time  of  the  consolidation  of  two  railroad  corporations,  one  of 

♦^^  ^.^'^eyed  the  land  in  question  in  trust  for  its  benefit  to  P.,  who  was 

at  tne  tuue  a  director  or  officer  in  both  companies;  that  the  grantee  did 

'^^rtl^    ^^'  Possession  of  the  deed,  and  where,  notwithstanding  the  service 

of  tne  notice,  the  deed  was  not  produced  at  the  trial,  and  it  appears  that 

after  most  careful  search  it  could  not  be  found  by  the  defendant,  the 

^^^^'^pany;  that  it  might  have  been  destroyed  by  the  burning  of  one 

1  f K  ^  •'^^       buildings  in  which  similar  documents  had  been  storetl, 

and  that  it  was  on  a  hst  of  deeds  and  papers  kept  by  the  defendant's 

counsel,  the  defendant  may  not  complain  because  the  court  upon  rendering 

J^9g"i6nt  against  the  plaintiff  dismissed  a  counterclaim  tnat  the  heirs 

^-J^^^^y  to  defendant  the  land,  the  deed  of  which  to  P.  had  been 

recorded,  for,  if  there  was  a  cloud  upon  the  title,  it  was  by  the  act  of 

defendant's  predecessor. 

The  error,  if  any,  in  permitting  a  witness  who  was  secretary,  director 
and  counsel  of  the  corporation  when  it  conveyed  the  land  in  question  to 
Pv  to  read  from  its  minute  book  of  the  election  and  resignation  of  officers, 
of  which  he  had  no  personal  knowledge,  is  harmless  where  he  testified 
that  he  knew  that  the  men  took  charge  of  the  affairs  of  the  corporation 
and  that  he  also  had  business  relations  with  them  thereafter,  the  fair 
intendment  being  that  P.  acted  upon  resolutions  appearing  in  the  book. 

The  resolution  of  the  corporation  authorizing  the  conveyance  of  the 
land  in  question  to  P.  was  admissible  in  evidence  when  sufficiently  identi- 
fied, it  appearing  that  his  relation  to  the  resolution  was  such  as  to  make 
it  competent  and  relevant  to  the  deed  taken  by  him. 

Evidence  as  to  the  authority  given  by  the  then  president  of  the  cor- 
poration, when  P.  was  not  present,  to  buy  the  land  was  also  admissible  as 
It  Was  from  that  transaction  that  the  title  of  P.  arose.  Foppenhu^en  v. 
Poppenhusen,  307. 

2.  Suit  to  enjoin  railroad  company  from  maintaining  fence  across 
right  of  way— adverse  user  of  property  devoted  to  public  purpose —deed 
—  effect  of  restrictions  in  habendum  clause  — cove  mint  to  build  fences 
affirmative  —  breach  of  covenant  a^  ground  for  prescriptive  right  Where, 
in  a  suit  to  enjoin  the  defendant,  a  railroad  company,  from  maintaining  a 
fence  recently  constructed  across  a  right  of  way  which  the  plaintiff  claims 
to  have  acquired  by  prescription,  it  appears  that  during  the  last  fifty 
years  plaintiff  and  his  predecessors  and  others  have  reiiched  the  highway 
by  walking  along  the  side  of  defendant's  tracks  and  across  the  same  in 
front  of  a  station,  and  that  this  user  has  been  open,  visible,  continuous, 
peaceable,  uniform,  uninterrupted  and  with  the  knowledge  of  the  defend- 
ant, the  plaintiff's  user  is  not  sufficient  to  create  a  prescriptive  right  of 
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BEAL  PBOPEBTT—  Continued. 

way  over  the  defendant's  property  which  is  devoted  to  a  public  purpose 

and  freely  resorted  to  hy  thepublic. 

It  seems^  that  the  plaintifTs  use  is  permissive  rather  than  adverse,  and 
not  such  as  would  constitute  notice  to  the  defendant  of  an  adverse 
claim. 

More  definite  and  distinctive  acts  of  adverse  user  are  necessary  to  estab- 
lish a  ri^ht  of  way  over  unfenced  property  appurtenant  to  a  railroad  sta- 
tion and  commonly  and  openly  frequented  by  the  general  public  than  are 
required  to  raise  a  presumption  of  a  right  of  way  over  property  devoted 
solely  to  private  purposes. 

A  statement  in  a  habendum  clause  of  a  deed  that  property^  is  to  be  held 
for  railroad  purposes  does  not  limit  the  fee  conveyed  and,  it  seems,  that 
the  grantee  may  convev  the  fee. 

A  covenant  to  buUd  fences  is  an  afBbrmative  one  running  with  the 
land. 

A  breach  of  such  covenant  to  build  fences  constitutes  a  wrongful  act 
and  cannot  be  the  foundation  for  a  prescriptive  right.  Concklin  v.  New 
York  Central  &  H.  R.  R.  R,  Co.,  739. 

Conversion  of  rents  by  manager. 
Pakas  V.  Hurley,  909. 

Contract  agreement  to  reconvey  —  assignment  of  bid  at  foreclosure  sale. 
Caporali  v.  Santangelo,  911. 

Contract  by  religious  corporation  to  convey  land  —  leave  of  court —  spe- 
cific performance  —  damages — deposit  on  contract  —  equitable  lien. 

8ee  Corporation,  1. 
Oral  contract  to  convey  land — part  performance. 

8ee  Equity,  2. 

Slander  of  title. 

See  LiBKii,  1. 

Conveyance  of  part  of  mortgaged  lands  —  release  of  remaining  lands 
from  lien  ->  marshaling  assets. 
8ee  MoRTGAeB,  4. 

Injury  to  pedestrian  by  fall  on  sidewalk  —  liability  of  abutting  owner. 
See  JNEOLiaBNCB,  9. 

Condemnation  —  jurisdiction  of  commissioners  to  determine  question  of 
title. 

See  Nbw  York  City,  1. 

Contract  to  convey  land  —  specific  performance — bill  of  particulars. 
See  Plbadinq,  4. 

Broker's  action  for  commissions  on  sale. 
See  PRINCIPAIi  AND  AeBNT,  7. 

Life  estate — charge  for  support  of  daughter  —  liability  of  devisee. 
See  Wiiiii,  1. 

See  Landlord  and  Tbnant. 
See  Partition. 

BECEIVE&. 

Receiver  of  mortgaged  premises  —  marshaling  assets — respective  rights 
of  purchaser  and  second  mortgagee  to  rents  and  profits. 
See  MoRTGAQB,  3. 

Supplementary  proceedings   against   remainderman  —  action    against 
trustee  for  conversion. 
See  Trust,  1. 

BEFERENCE. 

Delivery  of  report  within  sixty  days — retention  hy  r^eree  pending  pay- 
ment of  fees*  Where  a  referee  appointed  to  take  and  state  accounts 
between  partners  delivers  his  report  to  the  attorney  for  one  of  the  par- 
ties within  sixty  days  after  the  evidence  was  finally  submitted  to  him,  the 
opposing  party  cannot  have  the  reference  terminated  under  section  1019 
of  the  Code  of  CivU  Procedure,  because  the  report  was  allowed  to  remain 
in  the  office  of  the  referee  after  the  expiration  of  the  sixty  days,  while  the 
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BEFEBENCE  —  Continued, 

attorney  for  the  successful  party  was  arranging  with  his  client  for  the  pay- 
ment of  the  referee's  fees. 

The  fact  that  the  referee  made  a  finding  of  fact  after  the  report  was 
delivered  does  not  show  that  he  had  not  in  fact  delivered  it. 

Where  the  referee  and  the  attorney  for  the  successful  party  both  swear 
that  the  report  was  delivered  in  time,  and  the  only  evidence  to  the  con- 
trary is  the  affidavit  of  defendant's  attorney  as  to  his  understanding  of 
certain  conversations  with  the  referee  subsequent  to  the  deUvery  of  the 
report,  a  motion  to  terminate  the  reference  under  section  1019  of  the 
Code  of  Civil  Procedure  is  properly  denied.     WinckUr  v.  Winckler^  260. 

BELIOIOUS  COBPOKATION. 

Ck>ntract  to  convey  land  —  leave  of  court  —  specific  performance. 
See  Corporation,  1. 

BEPIiEVIN. 

Action  to  recover  jewel  —pledge  of  jewel  by  agent  with  consent  of  ojjicer 
of  corporation  —  title  of  pledgee  —  corporation  —  wJien  a^t  of  legal  entity 
and  act  of  officer  cannot  be  distinguimed  —  Stock  Corjaoration  Law^  sec- 
tion 66.  Even  though  an  agent  given  possession  of  a  jewel  for  the  pur- 
pose of  sale  was  guilty  of  larceny  in  pledging  it,  yet  where,  having  sub- 
sequently redeemed  it,  he  again  pledged  it  with  the  full  knowledge,  con- 
sent and  active  participation  of  the  president  of  the  owner,  a  corpora- 
tion, the  pledgee^s  possession  is  good  as  against  the  corporation  suing  in 
replevin. 

As  the  corporation  owning  the  Jewel  could  only  maintain  an  action 
of  replevin  in  its  own  right  and  as  it  was  bound  by  the  acts  of  its  officer  in 
its  line  of  business,  it  cannot  contend  that  the  act  of  the  officer  should 
be  distinguished  from  that  of  the  corporate  entity  so  as  to  make  the 
pledgee's  title  unlawful. 

Such  pledge  is  not  invalidated  by  section  66  of  the  Stock  Corporation 
Law  forbidding  corporations  which  have  not  paid  their  obligations  when 
due  to  transfer  property  to  officers  in  payment  of  any  debt,  etc.,  as  the 
pledge  was  not  made  to  an  officer,  but  to  a  third  person  who  advanced 
money  thereon.     Wood  v.  Simpson^  No,  i,  471. 

Action  to  recover  possession  of  notes  —  contributory  negligence  as 
defense. 

See  Bills  and  Notbs,  6. 

Action  to  recover  possession  of  stock  certificate 
See  Corporation,  4. 

BEVISEB  STATUTES. 

See  Statutes. 

BOAD. 

See  Highway. 
BOME. 

Water  works  in  city  of  Rome  — claim  for  extra  work— proper  fund  for 
payment  —  collusive  audit. 

See  Municipal  Corporation,  2. 

BTTIiES. 

SFor  table  of  the  General  Rules  of  Practice  cited  and  construed  in  this 
ume,  see  ante^  p.  IxiL] 

SALE. 

1.  Manufacture  of  automobile  body  to  comply  with  specifications  — 
failure  to  perform  — rule  of  substantial  performance  inapplicable. 
Action  to  recover  the  purchase  price  of  an  automobile  body  which  the 

Slaintiil  was  to  manufacture  according  to  specifications  furnished  by  the 
efendant.  Evidence  examined,  and  held,  tnat  the  body  as  manufactured 
did  not  comply  with  the  specifications,  so  that  the  plaintiff  could  not 
recover. 

A  contract  to  manufacture  an  automobile  body  pursuant  to  specifica- 
tions furnished  by  the  vendee  is  not  governed  by  the  rule  of  substantial 
performance  obtaining  in  the  case  of  building  contracts.     It  involves  the 
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SALE  —  Continued, 

personal  taste  of  the  purchaser  and  strict  compliance  is  required.    Cole  V. 

jfanville^  48. 

2.  Failure  to  demand  delivery—  damage — vahM  of  stock  —  erroneous 
charge.  Where  a  contract  to  sell  shares  of  stock  named  no  time  for 
delivery,  a  demand  is  necessary  in  order  to  put  the  seller  in  default. 

Where  no  demand  for  delivery  was  made  before  the  stock  became  value- 
less through  the  failure  of  the  corporation,  it  is  error  to  charge  in  sub- 
stance that  if  the  contract  was  made  and  there  was  no  delivery  the 

buyer  is  entitled  to  recover  the  price  of  the  stock  at  the  time  of  the 
contract. 

Moreover,  where  the  stock  was  not  listed  on  an  exchange  and  there  was 
no  open  market  therefor  the  amount  of  damages  for  the  breach  of 
contreict  of  sale  is  for  the  jury.    Spencer  v.  Hardin^  667. 

Agreement  to  furnish  materials  to  contractor  —  abandonment  of  work 
by  contractor — completion  by  owner— materialman  not  limited  in  recov- 
ery to  contract  price. 

See  Contract,  6. 

Action  against  husband  for  goods  sold  wife. 
See  Husband  and  Wife,  5. 

Power  of  court  to  relieve  purchaser  on  foreclosure  sale  from  his  bid. 
See  MoRTaAas,  2. 

Right  of  selling  agent  to  receive  payment. 
See  Principal  and  Agent,  2. 

Insolvency   of  broker  selling   stock  on  exchange — rights  of  owner  — 
closing  contracts  with  insolvent  firm. 
See  PrincipaIi  and  AasNT,  4. 

Definition  of  "sale"  —  factor   and  broker   distinguished  —  action  by 
factor  for  damages  resulting  from  discharge. 
See  Principal  and  Agent,  5. 

Action  for  commissions  upon  sale  of  bonds. 
See  Principal  and  Agent,  6. 

SCHOOLS. 

Action  against  non-resident— tuition— facts  not  showing  residence 
within  school  district.  Action  by  a  board  of  education  of  a  school  dis- 
trict to  recover  tuition  for  the  defendant's  children  on  the  ground  that 
they  were  non-residents  of  the  district.  It  appeared  that  the  defend- 
ant, who  had  previously  lived  in  another  town  and  paid  tuition  for  his 
children  as  non-residents,  had  during  the  period  in  question  rented  a 
house  within  the  school  district  where  he  Uvea  through  the  winter,  return- 
ing to  his  house  in  the  other  town  during  the  summer.  It  further  appeared 
that  he  was  assessed  in  the  other  town  as  a  resident  taxpayer,  regtstered 
and  voted  there  and  held  the  office  of  supervisor.  On  all  the  evidence, 
held,  that  he  was  not  a  resident  of  the  school  district  to  which  he  moved 
during  the  winter  and  was  liable  for  tuition. 

It  seem^,  that  there  may  be  cases  where  the  voting  residence  of  the  father 
and  the  school  residence  of  his  children  are  not  the  same.  Board  of 
Education  v.  Crill^  407. 

SEPARATION. 

Examination  of  husband  before  trial  as  to  financial  condition. 
See  Discovery,  8. 

Failure  to  pay  costs  in  former  action  —  stay  of  proceedings  on 
counterclaim. 

See  Husband  and  Wife,  6. 

SESSION  LAWS. 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this  volume, 
see  ante,  p.  Iviii.] 

SHIPPING. 

Insurable  interest  of  owner  of  vesseL 
See  Insurance,  2. 
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SULNDEB. 

Slander  of  title  to  real  property. 
See  Libel,  1. 

SPECinC  PEBFOBMANCE. 

Contract  to  convey  lands  —  bill  of  particulars. 
See  PliKADlxe,  4. 

STATXTTES. 

[For  tables  of  the  Session  Laws  and  Statutes  cited  and  construed  in  this 
volume,  see  ante^  p.  Ivi  et  seq.] 

STAY. 

Effect-— additional  security. 
See  Attachment. 

Action  for  separation  —  failure  to  pay  costs  in  former  proceeding. 
See  Husband  anb  Wife,  6. 

Staying  action  pending  service  of  bill  of  particulars. 
See  PiiEADiNa,  4. 

STBEET. 

See  Highway. 

SUVaHARY  PBOCEEDINGS. 

Jurisdiction  of  court. 

See  Landlord  and  Tenant,  4 

SXTPPLEHENTABT  PBOCEEDINGa 

See  Debtor  and  Creditor. 

TAX. 

1.  Construction  of  municipal  water  works  —  liability/  of  competing  com- 
pany. A  water  corporation  which  originally  furnished  water  to  a  village 
will  not  be  granted  a  decree  in  equity  restraining  the  enforcement  of  a  tilx 
against  it  for  village  water  works  subsequently  constructed  and  operated 
in  competition,  where  it  appears  that  the  supply  of  water  formerly  fur- 
nished was  inadequate  for  domestic  purposes  and  furnished  no  fire  protec- 
tion whatever,  while  the  municipal  water  works  are  adequate  and  have 
produced  a  material  decrease  in  nre  insurance  premiums.  JBeautp  Spring 
Water  Co.  v.  Vil.  of  Lyon^s  Falls,  418. 

2.  Transfer  tax — valuation  of  life  estate.  An  appraiser  in  assessing  a 
transfer  tax  upon  property  passing  under  a  will  should  ascertain  the 
value  of  the  estate  or  interest  as  of  the  date  of  the  testator's  death. 

The  statute  intends  that  the  tax  so  far  as  possible  shall  be  based  not 
upon  the  vaJue  of  the  property  itself  but  upon  the  value  of  the  right  of 
succession. 

While  in  determining  the  value  of  the  right  of  succession  to  a  life  estate 
the  statute  authorizes  a  calculation  based  upon  the  tables  of  mortality, 
the  tables  are  not  applicable  where  the  duration  of  the  estate  can  be 
ascertained  with  certainty,  as  where  the  life  beneficiary  dies  before  the 
tax  is  assessed.    Matter  of  White,  428. 

Taxation  of  right  of  way  of  railroad  for  improvement  of  streets  passing 
thereunder. 

See  Railroad,  6. 

TITLE. 

See  Real  Property. 

TOBT. 

See  Conversion. 

See  False  Imprisonment. 

See  Fraud. 

See  Libel. 

TOWN. 

Liability  for  injury  by  defective  approach  to  property  abutting  on 
highway. 

See  Negligence,  4. 

Action  to  recover  for  personal  injiudes  —  notice. 
See  Negligence.  10. 
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TRADE  MARK 

CJopy  calculated  to  deceive  public. 
See  Injunction. 

TRIAL. 

1.  Information  communicated  to  Juror  out  of  court — misdemeanor 
vitiates  verdict  A  juror  who,  while  going  to  his  home  during  an  adjourn- 
ment of  a  trial,  receives  information  from  certain  witnesses  in  the  case 
that  there  had  been  two  previous  trials  of  the  same  case,  one  of  which 
resulted  in  a  large  verdict  for  the  plainti£F  and  the  second  in  a  disagree- 
ment, is  guilty  of  a  misdemeanor  under  section  873  of  the  Penal  Law,  and 
a  judgment  entered  on  a  verdict  in  which  he  participated  will  be  reversed 
even  though  the  other  jurors  were  not  influenced  by  him.  Johnson  v. 
Miter-Conley  Manufacturing  Co.^  543. 

2.  Separate  trial  of  issue  —  liability  as  partner  —  evidence  —Judicial 
notice.  Where  judgments  for  the  plaintiff  in  an  action  against  the  mem- 
bers of  an  alleged  partnership  have  been  reversed  after  three  successive 
trials  owing  to  difficulty  in  charging  the  jury  properly  as  to  whetlier 
one  of  the  defendants  was  in  fact  a  partner  and  for  the  admission  of 
evidence  incompetent  against  him,  unless  he  was  a  partner,  but  com- 
petent against  other  defendants,  the  court,  under  the  authority  of  section 
967  of  the  Code  of  Civil  Procedure,  may  in  its  discretion  grant  a  separate 
trial  of  the  issue  as  to  whether  the  defendant  was  a  partner. 

The  Appellate  Division  may  act  on  knowledge  based  upon  the  record 
on  former  appeals  of  which  it  takes  judicial  notice. 

Separate  trial  of  the  issue  aforesaid  should  not  be  denied  because  the 
motion  was  not  made  until  the  case  had  been  thrice  tried,  as  the  futility  of 
the  former  trials  justified  the  motion.    Franklin  v.  Letter y  678. 

Action  on  note  partial  defense  —  burden  of  proof. 
See  Bills  and  Notes,  3. 

Construction  of  contract  —  province  of  court  and  jury. 
See  Contract,  14. 

Action  to  recover  from  estate  for  services  rendered  decedent  —  erroneous 
charge. 

See  Dbcedbnt's  Estate,  2. 

Erroneous  nonsuit  —  failure  to  take  objection  at  trial  —  question  for 
jury. 

See  NEeueENCB,  2. 

Negligence — inadvertent  discharge  of  jury  —  direction  to  jury  to  retry 
after  discharge  —  when  no  mistrial. 
See  Negligence,  6. 

TRUST. 

1.  Death  of  life  beneficiary  —  receiver  in  supplementary  proceedings 
against  remainderman —  action  against  trustee  for  conversion.  An 
action  at  law  cannot  be  maintained  against  a  testamentary  trustee  upon 
the  death  of  the  life  beneficiary  by  the  receiver  in  proceedings  supple- 
mentary to  execution  on  judgments  against  the  remainderman,  to  recover 
the  amount  of  the  trust  fund  originally  received  by  the  trustee. 

The  death  of  the  life  beneficiary  does  not  in  and  of  itself  sever  the  trus- 
tee's relation  to  the  trust  fund,  but  he  continues  as  trustee  until  the 
amount  of  the  fund  and  the  person  to  whom  it  is  payable  have  been 
judicially  determined. 

Such  judicial  determination  can  be  had  only  after  an  aeoonnting  either 
in  the  Surrogate's  Court  or  in  a  court  of  equity  in  a  proceeding  to  wlilch 
all  persons  interested  in  the  fund  are  made  parties. 

Where  the  receiver  of  the  remainderman  appointed  in  supplementary 
proceedings  brings  an  action  in  conversion  agamst  the  trustee  after  demand 
to  recover  the  whole  amount  of  the  fund,  setting  up  the  facts  in  regard 
thereto,  and  the  defendant  answers  that  he  has  made  no  accounting, 
and  that  he  has  not  received  his  expenses  or  commissions,  and  that  he 
is  liable  for  the  fund  only  in  a  proper  proceeding  to  which  the  reinain- 
dernian  himself  is  a  party,  an  order  granting  a  motion  by  plain ti£f  for 
judgment  on  the  pleadings  will  be  reversed.    Deering  v.  Fierce^  10. 
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2.  Conflict  of  laws  —  validity  of  bequest  made  Dp  resident  of  this  State — 
bequest  for  charitable  use,  when  valid  —  bequ^est  in  trust  to  French  theo- 
logical school  —  effect  of  French  statute  disestablishing  institution  —  when 
trust  does  not  fail  -  inability  of  trustee  to  take  —  trust  administered  by 
Supreme  Court.  The  validity  of  a  bequest  of  personal  property  located 
liero  made  by  a  resident  of  this  State  is  to  be  determined  by  the  laws  of 
this  State. 

A  bequest  of  personal  property  in  trust  to  be  used  for  free  scholarships 
in  an  incorporated  theological  school  situated  in  the  Republic  of  France  is 
a  legal  bequest  for  charitable  use  under  the  law  of  this  State. 

Such  bequest  does  not  fail  because  of  the  fact  tliat  prior  to  the  death  of 
the  testatrix  the  so-called  Separation  Law  of  France  was  passed  whereby 
the  beneficiary  was  disestablished  and  ceased  to  be  a  government  institu- 
tion, if  in  fact  it  continued  to  exist  under  said  act  as  an  independent 
school  of  theology  maintaining  scholarship  students. 

Neither  does  the  trust  fail  because  of  the  fact  that  the  foreign  institution 
may  not  be  entitled  to  take  legal  title  as  trustee  under  the  French  law, 
for  equity  will  not  allow  a  trust  to  fail  for  want  of  a  trustee. 

Under  the  circumstances  the  trust  fund  will  be  administered  by  the 
Supreme  Court  of  this  State  and  the  proceeds  transmitted  to  the  foreign 
beneficiary.    Matter  of  Miller,  113. 

3.  Enforcement  of  trust  —  action  by  assignee  of  beneficiary— complaint 
—  demurrer,  A  suit  to  enforce  a  trust  can  only  be  brought  by  a  benefici- 
ary, and  it  must  be  in  equity,  unless  there  has  been  an  accounting  and 
promise  to  pay,  or  the  equivalent  thereof,  when  an  action  at  law  may  be 
brought  for  the  ascertained  sum.  In  the  latter  case  the  action  may  be 
brought  by  an  assignee  of  the  claim. 

A  complaint,  in  an  action  by  an  assignee  of  a  beneficiary  against  his 
executors  and  trustees  to  enforce  payment  of  the  income  from  a  trust 
fund,  which  alleges  that  on  a  certain  date  the  defendants  *'made  a  fur- 
ther division  of  the  income^  in  their  hands  and  distributed  the  same  to 
the  various  cestuis  que  trust  entitled  thereto,  except  that  they  unlawfully 
withheld  from  Hoagland  the  sum  of  $206,  is  demurrable,  because  it  fails  to 
state  that  there  had  been  an  accounting  and  promise  to  pay,  or  the 
equivalent  thereof,  or  that  the  trustees  had  ascertained  and  established 
that  on  that  date  the  sum  of  $208  was  due  to  Hoagland.  Batchis  v. 
Lea^k,  713. 

Conveyance  of  land  to  officer  of  oorxx)ration  in  trust— passive  trust— 
action  by  offlcer^s  wife  for  dower. 
See  Real  Pbopkbty,  1. 

XTMITED  STATES. 

[For  tables  of  sections  of  the  United  States  Constitution  and  Statutes 
cit^  and  construed  in  this  volume,  see  ante,  p.  IvL] 

XTSXTBY. 
Section  314  of  Banking  Law  —  defenses. 
See  Crime,  3. 

VENDOB  AND  PUBCHASEB. 

Real  property  —  aareement  to  convey  free  of  incumbrances  unless  ven- 
dee elects  to  assume  Hens  —  effect  of  failure  of  vendee  to  state  intentions. 
Where  a  vendor  of  lands  agreed  to  convey  by  a  full  covenant  deed  of  war- 
ranty free  of  incumbrances,  except  that  should  the  vendee  on  the  day 
of  closing  title  desire  to  assume  any  liens,  the  amount  thereof  should  be 
deducted  from  the  purchase  price,  the  vendor  was  entitled  to  wait  until 
the  day  of  passing  title  to  learn  whether  the  vendee  desired  to  assume 
existing  liens,  and  where  the  vendee  failed  to  disclose  his  intention  until 
that  day  the  vendor  was  entitled  to  a  reasonable  time  thereafter  in  which 
to  remove  the  incumbrances. 

Hence,  where  neither  party  claimed  default  as  against  the  other  on  the 
day  set  for  passing  title,  it  is  error  in  an  action  by  the  vendee  to  recover 
earnest  money  paid  to  submit  the  issue  as  to  whether  the  vendor  was 
in  default.    Schueler  v.  Dooley,  814. 

Contract  by  religious  corporation  to  convey  land— leave  of  court  — 
specific  performance. 

See  Corporation,  l. 
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VENDOB  AND  PUBCHASEB— Co7ifmue(2. 
Specific  performance— bill  of  particuJars. 
See  Plsadinq,  4 

Broker's  action  for  commissions. 

See  Principal,  ajstd  Agent,  7. 

VENXTB. 

When  chanfce  of  venue  granted  —  effect  of  previous  applications. 
See  Crim^,  1. 

WAIVEB. 

Time  of  performance  of  contract. 
See  Contract,  2. 

Communications  to  physician — privilege. 
See  DAMAass. 

Waiver  by  servant  of  benefits  of  section  81  of  Labor  Law. 
See  Master  and  Servant,  10. 

WATER  AND  WATEBCOtmSBS. 

Construction  of  municipal  water  works  —  liability  of  independent  com- 
pany for  tax. 

See  Tax,  1. 

WILL. 

1.  Real  property  —  life  estate  —  charge  for  support  of  daughter—  lia- 
bility of  devisee  -—  etddence  —  equity  —  remedy  at  law.  Where  a  testator 
devised  lands  to  his  wife  for  life,  **  subject,  however,  to  my  said  wife  giving 
a  home  to  my  daughter  Rachel,  so  long  as  my  said  daughter  desires  to 
reuiain  at  home,"  the  acceptance  of  the  devise  creates  a  personal  liability 
on  the  part  of  the  wife  either  to  furnish  the  daughter  a  home  or  to  pay  to 
her  the  reasonable  cost  of  providing  a  home  for  nerself. 

In  an  ac;tion  by  the  daughter  against  her  mother  to  recover  damages  for 
breach  of  the  condition  of  the  devise,  evidence  of  the  income  derived  from 
the  real  estate  is  inmiaterial. 

The  daughter's  remedy  for  breach  of  the  condition  is  an  action  at  law, 
but  where  she  brings  a  suit  in  equity  and  defendant  does  not  question  the 
fonu  of  the  action  on  the  trial  the  court  on  appeal  will  not  reverse  the 
judgment  on  that  ground.    Qlatner  v.  Qlatner^  80. 

2.  Will  construed  —  gift  of  printing  business  —  when  assets  pass  under 
such  devise.  A  testatrix  who  died  leaving  only  one  descendant,  a  daugh- 
ter, and  nephews  and  nieces,  devised  and  bequeathed  to  .the  daughter 
**my  printing  office  and  bindery,  together  with  all  the  presses,  bindery 
machinery,  type,  paper  on  hand,  office  furniture,  and  equipment  of 
every  nature  connected  with  said  business."  She  gave  to  the  daughter 
the  life  use  of  her  dwelling  house  and  $6,000  absolutely,  making  specific 
legacies  to  relatives  and  friends  and  leaving  the  residuary  estate  to  her 
nephews  and  nieces. 

The  printing  establishment  and  its  assets,  which  had  come  to  her  from 
her  husband,  she  kept  distinct  from  the  rest  of  her  property  so  that  every- 
thing pertaining  thereto  was  readily  ascertainable.  At  her  death  cer- 
tain printing  contracts  were  nearly  completed  which  later  resulted  in 
substantia]  profits  which  were  paid  to  the  executors. 

Held^  that  construing  the  will  in  the  light  of  the  surrounding  cir- 
cumstances the  testatrix  intended  that  the  bills  receivable  from  the  print- 
ing establishment  and  cash  on  hand  should  go  to  her  daughter  rather 
than  to  the  collateral  relatives,  as  otherwise  the  business  would  be 
stripped  of  nearly  all  its  working  capital. 

iteld^  further,  that  under  the  circumstances  the  bequest  to  the  daup^hter 
of  |5,000  was  not  intended  to  furnish  working  capital  for  the  busmess. 
Matter  of  Lowe^  347. 

3.  WiU  construed-^ gift  of  residuary  estate  to  designated  legatees  and 
children — when  legatee  and  children  take  collectively,  A  testator  hav- 
ing given  a  life  use  of  all  his  property  to  his  widow  directed  that,  at  her 
death,  the  residue  should  be  *' equally  divided  between"  certain  persons 
named  *'  and  my  niece  "  S.  *'  and  her  six  children  now  living."  It  was  fur- 
ther provided  that  should  any  of  the  above-named  legatees  die  jwrior  to  the 
testator  and  his  wife  the  property  should  be  equally  divided  among  the  liv- 
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ing  legatees.  At  the  time  the  will  was  execnted  and  at  the  death  of  the 
testator  8.  had  eight  children  living  instead  of  six.  One  of  the  residuary 
legatees  named  died  after  the  testator  but  before  the  death  of  his  widow. 

Held,  that  the  testator  intended  to  divide  his  residuary  estate  into 
as  many  parts  as  there  were  designated  legatees  living  at  the  death  of 
his  widow  and  that  S.  and  her  children  were  only  entitled  to  one  share 
collectively.    Matter  of  Myhilly  404 

4.  Action  to  revoke  probate  —  evidence  not  estaiblishing  undue  influence 
or  testamentary  incapacity  —  burden  of  proof— gift  to  attorney — request 
by  wife  that  husband  provide  for  her  by  will  —  new  trial  — failure  of 
jury  to  make  special  finding  —  evidence  —  opinion  of  escperts.  Action 
under  section  2653a  of  the  Coofe  of  Civil  Procedure  to  revoke  the  probate 
of  a  will  on  the  ground  that  the  testator  lacked  testamentary  capacity, 
and  that  the  execution  was  procured  by  undue  influence.  Evidence 
examined,  and  held,  insufficient  to  justify  the  submission  of  the  question 
of  undue  influence  to  the  jury,  and  that  a  finding  that  the  testator  lacked 
testamentary  capacity  was  against  the  weight  of  evidence. 

The  decree  of  a  Surrogate's  Ck>Qrt  admitting  a  will  to  probate  is  prima 
facie  proof  of  its  validity,  and  in  an  action  to  revoke  probate  under  sec- 
tion 2653a  of  the  Code  of  Civil  Procedure  the  burden  is  upon  the  plaintiff 
to  overcome  the  presumption. 

The  fact  that  a  testator  bequeathed  to  the  attorney  who  drew  the  will, 
and  who  had  been  a  personal  friend  for  many  years,  jewelry  to  the  value 
of  $650  does  not  of  itself  show  undue  influence  by  the  attorney. 

The  fact  that  a  wife  requested  her  husband  to  provide  for  her  by  will 
does  not  show  undue  influence  on  her  part,  for  she  had  a  right  to  induce 
her  husband  to  make  suitable  provision  for  her  support. 

Where  it  is  impossible  to  tell  whether  a  verdict  revoking  the  probate  of 
a  will  was  rendered  on  a  finding  of  undue  influence  or  uix>n  a  finding  that 
the  testator  lacked  testamentary  capacity,  there  being  no  special  verdict 
on  those  issues,  judgment  for  the  plaintiff  will  be  reversed  where  the 
court  erred  in  submitting  to  the  jury  the  first  question. 

Where  proof  of  the  testator's  acts  and  business  dealings  showed  that  he 
had  testamentary  capacity  the  opinions  of  experts  based  upon  hypothet- 
ical questions  in  opposition  to  such  proof  scarcely,  if  at  all,  raises  an  issue 
for  the  jury.    Petttfy.  Pettit,  JVb.  /,  485. 

5.  Executors  and  trustees  ~  appointment  of  trust  company— effect  of 
merger  with  other  trust  company.  Where  a  will  named  as  executors  and 
trustees  two  individuals  and  a  certain  trust  company  **and  the  surviv- 
ors and  successors  of  them,"  a  trust  company  into  which  the  company 
name  was  merged,  pursuant  to  the  Banking  Law  prior  to  the  death  of  the 
testator,  is  entitled  to  act  as  executor  and  trustee.  Matter  of  Bergdorf 
529. 

6.  Action  to  annul  probate—  evidence  not  shounng  undue  influence  — 
trial — failure  to  submit  specific  questions — failure  to  object.  Action 
under  section  2653a  of  the  Code  of  Civil  Procedure  to  annul  the  pro- 
bate of  a  will  wherein  the  executor,  leaving  no  wife  or  descendants, 
gave  the  bulk  of  his  property  to  charities.  Evidence  examined,  and 
held,  insufficient  to  warrant  an  order  setting  aside  a  verdict  for  the 
defendant  upon  the  ground  that  the  will  had  been  procured  by  undue 
influence. 

Where  the  court  directed  the  jury  to  find  either  (1)  that  the  writing  was 
the  will  of  the  testator,  or  (2)  that  the  writing  was  not  his  will,  the  plain- 
tiff cannot  object  that  a  finding  that  the  writing  was  the  testators  will 
is  neither  a  general  nor  special  verdict,  where  no  request  for  special 
findings  on  specific  questions  of  facts  was  made  at  trial.  McFarland  v. 
Sharkey,  552. 

7.  Will  construed  —  bequest  of  interest  in  copartnership  —  rights  of 
legatees  as  agaivist  residuary  legatees.  Where  a  testator  in  express  terms 
bequeathed  to  his  son  **all  my  interest,  right,  title  and  claim  in  and  to, 
and  my  property  in  the  copartnership  or  firm"  of  which  he  was  a  mem- 
ber, he  conveyed,  not  only  all  his  interest  in  the  firm  as  a  member,  but  all 
his  property  rights  therein,  including  cash  on  hand,  outstanding  accounts 
and  merchandise;  these  do  not  go  to  the  residuary  legatees.  Sterling  v. 
HeydenreicTi,  850. 
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8.  Construction — deduction  by  testator  from  one  share,  A  testator, 
having  a  wife  and  three  sons,  who  were  his  only  heirs  at  law  and  next  of 
kin,  left  a  will  appointing  his  three  sons  joint  executors  and  devising  to 
them  as  such  his  property  to  hold  in  trust  during  the  lifetime  of  his  wife 
for  her  sole  benetit,  and  providing :  '"  Third,  After  the  death  of  my  wife 
I  direct  my  executors  to  sell  all  of  my  real  estate  and  personal  property 
*  ♦  *  and  to  divide  the  proceeds  ♦  ♦  ♦  equally  among  mv  three 
sons  ♦  ♦  ♦,  deducting  from  the  share  of  my  son  William  E.  the  sum 
of  One  Thousand  dollars.'^  Held,  that  the  bequest  of  the  $1,000  did  not 
lapse,  but  that  the  testator  intended  that  after  the  death  of  his  wife  his 
property  should  be  divided  into  three  eaual  i>arts,  and  the  $1,000  deducted 
from  William^s  part  be  divided  equally  between  the  other  two  sons. 

The  rule  that  where  the  disposition  of  an  aliquot  part  of  a  residuary 
bequest  fails,  such  p»irt  passes  as  undisposed  of,  does  not  apply  in  such 
a  cAse,  because  there  is  a  valid  bequest  of  the  entire  estate. 

In  construing  a  will  the  court  seeks  the  intent  of  the  testator  and  avoids 
intestacy,  if  possible.    Mitchell  v.  MitcTiell,  897. 

WITNESS. 

When  credibility  of  witness  for  jury. 
See  Bills  and  Notes,  5. 

Communications  to  physician  —  privilege. 
/See  Damages. 
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